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AVIIEH3UOHHBIH [OTOBOP — 3TO I'PasKIaHCKO-IIPaBOBOH [I0OTOBOpP, IO yC-
AOBUSIM KOTOPOTO OIHA U3 CTOPOH SIBAIETCS 00AagaTeAeM HCKAIOYHTEABHO-
ro IIpaBa Ha pPe3yAbTaT HHTEAAEKTYAaAbBHOU NeSTEeABHOCTH HAW Ha CPEACTBO
MHIUBUAYAAU3AIIUN (AMIIEH3WAp) U IPEAOCTAaBALET HUAU 00da3yeTcs Mpero-
CTaBUTH OAPYTo¥ CTOPOHE (AHIIEH3HATy) IIPaBO HCIIOAB30BaHHS TaKOIO pe-
3yAbTaTa HAM TaKOTO CpeAcTBa B IIPEAYCMOTPEHHBIX IOTOBOPOM IIpese-
Aax (ct. 1235 TK PdY).

HUcxona w3 oOIpeneAeHUsS AWIIEH3MOHHOTO [OTOBOpa, COAepsKalllerocs B
'K Pd, MOXHO 3aKAIOUHTDH, YTO KAIOUYEBOMH, «00pasyrollleii» XxapakKTepHOH oco-
GEHHOCTBHIO AUIIEH3UOHHOTO JOTOBOPA SIBAFETCH TO OOCTOSATEABCTBO, YTO B Kade-
cTBe 00BEKTa B HEM BBICTYIIAIOT PE3YALTATHI NHTEAACKTYAABHOH AeaTeABHOCTH
HWAU IIpUPaBHEHHbIE K HUM CPEACTBa HHAUBHIYAaAU3alIUH, 3aKPbIThIH IIepedeHb
KOTOPBIX IlepeuncaeH B cT. 1225 I'K Pd.

! I'paxkmaHckuil Komekc Poccuiickoit deneparuu (4acTb yerBepTas) or 18 mexkalbps

2006 r. No 230-d3 // Cobpanue 3akoHomatTeabcTBa Poccuiickoit ®emeparuu. 2006.
No 52 (1 4.). Cr. 5496.
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Coraacuo moamn. 2 . 1 ct. 1225 I'K P® ogauM 13 BUOOB pPe3yAbTATOB UHTEA-
AEKTYaABHOM IeSITEABHOCTH SIBASIIOTCS IIPOTPAMMBI AL 9A€KTPOHHBIX BEIYHUCAH-
TEABHBIX MAIIIUH (1asee — mporpaMMel aag OBM).

COOTBETCTBEHHO, B KaUeCTBE OMHOM M3 «YCAOBHO ITOMMEHOBAHHBIX» PA3HO-
BHIHOCTEH AWUIIEH3MOHHOTO IOTOBOpa BEpPHO OyaeT paccMaTpHUBaTh AUIIEH3UOH-
HBIM JOTOBOP O IIPEAOCTABACHUU IIpaBa HUCIIOAB30BAHHUA IIporpaMmsbl aag OBM.
[Ipn sTOM nOaHHaAs Pa3HOBUIHOCTH AHMIIEH3MOHHOI'O [0TOBOpa IIPEACTaBALET
OCOOBIF MHTEPEC B CBA3HU C YUETOM TEHAEHIIUH Pa3sBUTHA COBPEMEHHBIX TEXHO-
AOTHH B mocaenuue necaruaetus. OnHaKo, Ha HaIl B3rad/, yKa3aHHOMY JI0TO0-
BOPHOMY IIOABHAY yAeAseTCs KpaiiHe MaAa0 BHHUMAaHUS B HAy4YHOM AHTepaType,
B CBSI3H C YeM IIPeACTaBAIEeTCS IleAeco00pa3HbIM 0000IIUTE TEOPETHIECKHE OC-
HOBBI 3TOT0 JOTOBOPA, & TaK¥XKe UCCAEIOBATH OIIBIT OTEYECTBEHHOTO U 3apybek-
HOTO CyZeOHOI'0 PErYAHPOBAHUS II0 JaHHOMY BOIIPOCY.

FoBopst 0 IpUPOAE AWIIEH3HMOHHOTO [OTOBOPA, €r0 CAELyeT OXapaKTepH3o-
BaTb KaK JIOTOBOP [TIOMMEHOBAHHbBIH, KOHCEHCYaAbHBIH, IIPEUMYIIIECTBEHHO ABY-
CTOPOHHUH M, KaK IIPaBHUAO, BO3Me3IHbIN. B HayuHOH aAuTEpaType CyIliecTBYeT,
OOHAKO, MHEHUE, UTO AWIIEH3WOHHBIH TOTOBOP MOXKET OBITh KaK KOHCEHCYAAb-
HBIM, TaK U PEaABHBIM.

Hamnpuwmep, U. C. UynpyHoB IpH3HAET BO3MOXKHOCTH CYIIIECTBOBAHUS KaK
peaabHOH, TaK ¥ KOHCEHCYAABHOH MOJEAHM AWIIEH3HOHHBIX HOIOBOPOB, yKas3bl-
Bad IIPU 3TOM, YTO IOTOBOPEI, IIEPEHOCAIIIHE IIPaBO OT IIpaBoobiazaTeAd K IIpa-
BOIIPEEMHHUKY IIPH HACTYIIAEHUH OIIPENEACHHOIO CPOKa HAHM YCAOBHS, HE MOTYT
OBITH KBAAH(PUIINPOBAHBI B KAUEeCTBE PEAAbHBIX HAW KOHCEHCYaAbHBIX [1].

AnanroruyHoM TOYKU 3peHUd HpunepxkuBaerca B. H. BeaoycoB, neaas BbI-
BOZI O TOM, 4YTO AWIIEH3WOHHBIY OTOBOP MOXKET ObITh KaK peaAbHBIM, TaK U
KOHCEHCYaABHBIM. [IpenycMoTpeHHas 3aKOHOLATEAEM BO3MOXKHOCTH 3aKAIOYe-
HHY PeasbHOI'O MAW KOHCEHCYaABHOTO AMIIEH3MOHHOIO JOT0BOPAa IIPENOCTaBAIET
KOHTpareHTaM BbIOOp Hauboaee MOAXOAsIIeil AT HHUX MOZEAH, a TaK¥XKe COOT-
BETCTBYET IPHUHIIUITY AUCIIO3UTHBHOCTH I'PaskIaHCKOIo IIpasa [2].

Takoe mpencTaBAeHNE OCHOBBIBaeTcs Ha (popmyanpoBaHuu cT. 1235 'K PP,
B KOTOPO# UCIIOAB3YETCSI CAOBOCOYETAHHUE «IIPETOCTABASIET UAH O0SI3y€eTCs TIpe-
nocrtaBUTE» [3, c. 192]. Ilo HameMy MHEHHIO, TaKOI'o (pOpMasbHOI'O OCHOBAa-
HUS He MOKeT OBITh JOCTATOYHO [AS 3aKAIOUEHHS O IIOTEHIIMAABHO PEaAbHOM
IIPUPOLE AOTOBOPa, U B JAaHHOM BOIIPOCE CKOPEE CAEAYET COTAACHUTLCS C ap-
rymeHTanuel 3. I[I. 'aBpuaoBa, KOTOPBIY oTMedaeT, YTO Iepenada (Ipemo-
CTaBA€HHE) ITpaBa He gBAsgeTcd Ilepeaadel HMyIIeCcTBa, a CA€I0OBATEABHO, €CAU
[OTOBOP CYUTAETCH 3aKAIOYEHHBIM C TOTO MOMEHTA, KOTAa IpHOobOpeTaTeAlo
mepenaeTcs MCKAIOUHUTEABHOE IIPaBo, AMOO C MOMEHTA, KOTrja IIPaBO HCIIOAb-
30BaHU4 IIPENOCTABASIETCS AUIIEH3HATY, TaKasg HOpMa He eAaeT 9TOT JoT0BOP
peasbHEBIM [4].

Kpome Toro, momoOHBIN AUXOTOMHUYHBIN METO pPa3ieAeHHUs JOTOBOPOB IIPe/I-
IoAaraeT, 4To OLHAa K3 I'PYII 00AalaeT OTANYUTEABHBIM IIPH3HAKOM (B cAydae
PeaABHBIX JOTOBOPOB — 3TO «[I€PEHOC» MOMEHTA 3aKAIOYEHHS JOI0BOPa C MOMEH-
Ta JOCTHXKEHUS COTAAIIIEHNS Ha MOMEHT Ilepefadu o0beKTa), a Bropas (opMHU-
pyeTcd 10 OCTATOYHOMY ITPUHIIHILY B CBS3H C OTCYTCTBHEM JAHHOTO IIPHU3HAKA,
HaJIEASIOIIET0 TOT HAW MHOH BU JOTOBOPOB CIIEIIMaABHBIMU CBoHcTBamMu. B co-
OTBETCTBHH C BBIIIEHU3A0KEHHBIM IIPEICTABASIETCH, UTO AWIIEH3MOHHBIN IOro-
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BOp CA€AyeT paccMaTpHUBaTh KaK KOHCEHCYaAbHBIH — IIPU3HAIOMIUHCA 3aKAIO-
4YEHHBIM B MOMEHT JOCTHUZKEHHA COTAAIIIEHUA MEXKIY CTOPOHAMH.

B 3axoHOmAaTEABCTBE BBIAEASIOTCHA ABa OCHOBHBIX BHUA AWIIEH3UHU — IIpOCTas
U HCKAIOUHUTEABHad. B mepBoM caydyae AMIIEH3US IIPEAOCTABASIET AHLEH3HATY
IIpaBO HCIIOAB30BaHUA IIporpaMMbl nasg OBM c coxpaHeHHeEM y AWIleH3Uapa
IIpaBa MIPeaoCTaBAATh IIPABO HCIIOAB30BaHUsS IIporpaMMel gad OBM u gpyrum
AUIIAM.

HckarounTeAbHasI AWIIEH3USI, B CBOIO OYEPENb, IIPENOCTABASIET AUIIEH3UATY
HCKAIOYHUTEABHOE IIPaBO Ha UCIIOAB30BaHUE IIporpaMMsbl ad OBM — auleHsuap
B TaKOM cayd4ae o0g3yeTcsd B TeYeHHEe CPOKa JI0roBOpa He IepenaBaThb AWUIIEH-
3UI0 Ha OOBEKT AOTOBOpPA TPETBHUM AMUIIAM H, KPOME TOTO, CAMOMY HE€ HCIIOAB-
30BaTh OOBEKT B TeX IIpeaeAax, B KOTOPBIX OOBEKT IPEIOCTaBACH AUIICH3UATY.
[larHOE IPaBUAO, OTHAKO, SIBASIETCS AUCIIO3UTHUBHBLIM U MOIKET OBITH IIEPECMO-
TPEHO B paMKax A0oroBopa. AWIIeH3Hap, TAKUM 00pa3oM, II0 JOTOBOPY HCKAIO-
YHUTEABPHOH AMIIEH3UHU ITPENOCTABASET IIPABO MCIIOAB30BaHUS IIPOTPAMMBI AL
OBM Ha HCKAIOUHUTEABHON OCHOBE, OJHAKO COXPaHAET ANYHbIE HEMMYIIIECTBEH-
HbIE IIpaBa — KaK, HallpUMep, [IpaBO CYUTATHCH aBTOPOM IIporpaMMel nass OBM.

CaenyeT 3aMETHUTB, YTO YCAOBHE O HEITPENOCTAaBACHHUH AUIIEH3HMapOM IIpaB Ha
nporpamMmy nag 9BM TpeTbUM AUIIAM B JOTOBOPE UCKAIOUHTEABHOM AMIIEH3UH,
0€e3yCAOBHO, SIBASETCS CYIIECTBEHHBIM YCAOBHEM. OTO CA€AyeT HU3 caMOU CyII-
HOCTH [OTOBOPA HCKAIOYHUTEABPHOM AMIIEH3UH, 3aKAIOYEHHE KOTOPOT'O HE MMEAO
OBl HUKAKOI'0 CMBICAA IAS AWIIEH3HATa, €CAU Obl OH He o0aazaa IIpaBOM pac-
TOPTHYTH TAKOH OOTOBOP B CAydae HAPYILIEHHT YCAOBHUS «MCKAIOYHUTEABHOCTH).
JlaHHBIY BBIBOJ CAEAyeT U U3 CyAeOHOIN IMpaKTHKU, B paMKaxX KOTOPOU ITpeno-
CTaBA€HHE ITpaBa HCIIOAB30BaHHUA IIporpaMMsbl aasg OBM TpeTpUM AullaM IIpH
HaAWYHH ACHCTBYIOMIETO JOTOBOPA HCKAIOYHUTEABHON AUIIEH3UH SIBASIETCS OCHO-
BaHUEM [JAs IIPU3HAHUS HOTOBOpa HenelicTBUTEABHBIM?. [Tomo6HOe HapylleH1e
TaKKe IIPEIOCTaBASIET AUIIEH3HNATY IIPaBO B3bICKAHUA YOBITKOB U HEYCTOMKH C
HapYIINUTEAS.

Mexkay TeM eCAU JOTOBOP MCKAIOUUTEABHOM AUIIEH3UU IIporpamMmsbl gasgs 9BM
PacTOpTHyT CTOPOHaAMHU paHee CpoKa, TO AWIlIEH3Hap C 3TOT'0 MOMEHTa BOCCTa-
HaBAHWBAaeTCs B IIpaBe 3aKAIOYEHUS JOT0OBOpa AMIIEH3UHU C TPETBUMHU AHUIlAMU, B
TOM YHCAE C AUIIEH3WATaMH, 10 3TOTO BBICTYIIABIINMH B KA4eCTBE CYOAUIIEH3H-
aToB C AHIIOM, C KOTOPBIM OBbIA 3aKAIOYEH JOTOBOP HCKAIOYHTEABHON AUIIEH3HH.
Y6pITKY U mITpad 3a HECAHKIIMOHUPOBAHHOE IIPEIOCTABACHNE AWUIIEH3UH B Ta-
KOM CAyYae B3bICKAHHIO He ITOJAEKATS.

CaenyeT y4UTBHIBATH, YTO IIpaBa Ha HCIIOAB30BaHME IporpamMmbl aasgs 9BM
MOTYT OBITH OTHOBPEMEHHO B Pa3HBIX 00BbeMax IIepegaHbl 110 IIPOCTOH U II0 HC-
KAIOYHUTEABHOM AUIIEH3UH, ECAH [IepeaaBaeMble TaKUM 00pa3oM IIpaBa He Iepe-
cekaroTcd. Takol IMOABUL AUIIEH3UH Ha3bIBAIOT CMEIIaHHBIM.

[ToMuMO TPaOUIIMOHHO BBIEASIEMBIX BU/IOB AHUIIEH3UPOBAHUS, B [IOCAETHUE
TOBI IIOAYYAET PACIPOCTpaHEHHe U MHOM BUJ, UMEHYeMbIil CBOOOIHON AUIIEH-

2 TlocranoBaeHue Cyma II0 HHTEAAEKTYaABHBIM IIpaBaM oT 4 deBpaas 2019 r. No CO1-

1050/2018 1o meay Ne A40-13736/2018. Hoctyn us CIIC «KouncyabranTllatoc».

3 TlocraHoBaeHue Cyna IO MHTEAAEKTYaABHBIM IpaBaM oT 18 maprta 2021 r. Ne CO1-
280/2021 mo meay No A45-32500/2019. Joctyn CIIC «KoucyabpTaHTIIAIOCY.
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3uedt (aHra. Free Software License). [JlaHHasg pazHOBHIHOCTH JOTOBOPA AUIIECH-
3UH, KaK [IPaBHAO, 3aKAI0YAETCHd B yIIPOILIEHHON (hopMe U IIpelocTaBALeT IIpa-
BO 6e3BO3ME3IHOTO HCIIOAL30BAHUSA OXPAHIEMOTO O00BEKTa UHTEAACKTYAABHOM
COOGCTBEHHOCTH B OTPAHUYEHHBIX IIpeieAax. B HacTosIlee BpeMs cBoOOOAHAS AU-
IIEeH3Us yPEeryAHPOoBaHa B 3aKOHOoAaTeAbHbIX akTax CIIIA u nmpusHaeTcs cygaMu
lepmanuu, Beavruu, M3panasa u ap.

[TpumeHUTEABHO K ITporpaMMam nasgs O9BM mcrnoab3yeTcd cxoxKee, HO He aHa-
AOTHYHOE IIOHSTHE — AWIIEH3WH Ha KOMIIBIOTE€PHBIE IIPOTPaAMMBI C OTKPBITHIM
HCXOIOHBIM KOZIOM (aHTA. open-source license). Takue AUIIEH3UH ITPELOCTABASIOT
AWIIEH3UATy IIPaBO CBOOOIHO HCIIOAB30BAaThH IIpOrpaMMHoOe obecriedeHue, u3Me-
HATB €r0 C BO3MOXKHOCTBIO IIOCAEIYIOIIIETO PACIIPOCTPAHEHHS CO30aHHBIX MOIH-
dukanuii. AUIIEH3UH C OTKPBITEIM HCXOOHBIM KOIOM HMMEIOT IBa KAIOYEBBIX Xa-
PakTepHBIX IPHU3HAaKa. Bo-mepBbIX, TaKHe AUIIEH3HUHN UMEIOT «Pa3PeIIuTeALHBIH»
XapakTep — OHU PACIIPOCTPAHSIIOT IIPOrpaMMHOe obecredeHre Ha OecriaaTHOM
OCHOBE U C MHHUMAaABHBIMH JAY AWIIEH3HAaTa OrpaHuYeHHusaMu. Bo-BTOpBIX, Ta-
KHE AWIIEH3UH PaCIPOCTPaHAIOTCH II0 IIpHHIHIY «copyleft» (mpousBonmuOE oOT
«copyright») — ¢ mpemocTaBAeHHEM IIpaBa HCIOAB30BATH 00BEKT HCKAIOUUTEAD-
HOTO IIpaBa 0e3 IOAYYEeHUs pas3pellleHUs BAAIEAbIIa, OMHAKO C YCAOBHUEM, UTO
BCe IIPOU3BOAHBIE OT OPUTHMHAABHOIO ITPOU3BENEHUS TaKXKe OyayT pacrpocTrpa-
HATBHCH Ha CBOOOIHOM OCHOBE.

[Tomob6Has pa3HOBHIHOCTL AWUIIEH3UH OblAa IIPHAyMaHAa C IIEABI0 CBOOOIHO-
T'o pacIpoCcTpaHEeHHd IIPOTPaMMHOI0 oOeclledeHHs U er0 PasBUTHL B JaAbHEH-
reM 6e3 IpaBa MOCAEAYIOIIEr0 OTPaHHMYEeHHs PACIIPOCTPAHEHHS IIPOU3BOIHBIX
IIPOU3BENEeHUM, HE3aBUCUMO OT TOTO, HACKOABKO CHABHO OBIAO BHIOH3MEHEHO
OpPUTHHAABHOE IIPOM3BeleHUe. B KadecTBe IpuMepoB Hauboaee pacrpocTpa-
HEHHBIX AWUIIEH3UH C OTKPBITBIM HCXOAHBIM KOZIOM MOKHO yIIOMAHYTH Apache
License, Mozilla Public License, MIT License, GNU General Public License u ap.

[Ipu 5TOM OOBIYHO HCIIOAB3YIOTCSI THIIBI AWIIEH3UH, CEepTU(MUIIMPOBAHHbBIE
(omobGpeHHBIE) OAHOM M3 ABTOPUTETHBIX B COO0OIIECTBE pa3paboOTYMKOB IIPO-
TPaMMHOTO O0ecIledeHUsI C OTKPBITBIM HMCXOAHBIM KOAOM opraHu3zaruii (Open
Source Initiative, Free Software Foundation, Apache Software Foundation u
np.). TeKCTBI TaKUX AWUIIEH3UI JOCTYIHBI Ha Beb-cafiTax 9TUX OpraHu3allvi, a
ab6pesuarypsl (GPL, MPL, MIT, BSD u ap.) SBASIOTCS OOIIENPHU3HAHHBIMU B
COOTBETCTBYyIOIIEH cepe [5, c. 269].

C TOYKH 3pEHUS TPAKIAHCKO-TIPABOBOH «CTPYKTYPBD» AUIIEH3UH C OTKPBITHIM
HCXOIOHBIM KOJIOM OTAWYAIOTCH TeM 0OCTOSTEABCTBOM, YTO AHIIEH3HAP B JaHHOM
caydae PaKTHIECKH OTKa3bIBaeTCsl OT IIOAYYEHHH CO CTOPOHBI AWIlEH3HaTa ra-
pauTHn (aHrA. warranty) HCIIOAB30BaTh IIPOrpaMMHOE O0ecIiedeHHe HCKAIOYH-
TEABHO IIO0 Pa3pelleHHI0 AHIEH3Napa B CTPOTO OIPEeNEeACHHBIX JOIOBOPOM IIpe-
[eaax, 9TO, B CBOIO O4Yepedb, AHIIAET AHUIIEH3Hapa U IIOTEHIIMAABHOIO IIpaBa
TpeboBaThk Bo3MellleHUs YOBITKOB. [loToBOp, TAKUM 00pa3om, rpuobperaetr 6e3-
BO3ME3IHBIA XapakTep. 3a AUIIEH3HapOM IIPH 3TOM COXpaHdeTCcs IIpaBo yKasa-
HH{ Ha €r0 aBTOPCTBO, B YEM M COCTOHT €r0 BBbITOZla W 4Yero, Kak IIPaBHAO, aB-
TOPBI U TPeOYIOT IIPH 3aKAIOYEHHUH JOTOBOPAa AHIIEH3UH C OTKPBITHIM HCXOIHBIM
KOJIOM.

BriepBble HHCTUTYT AUIIEH3HUH C OTKPBITHIM MCXOAHBIM KOIOM OBIA HCIIOAB30-
BaH aMepHKaHCKHUM IIporpaMMucToM Puuapmom CToOAAMaHOM IIOCA€ BHECEHUS
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B 3akoH 06 aBTOpckoM IipaBe CIIIA 1976 r.* u3MeHeHt, CBI3aHHbBIX C IIPU3HA-
HHUEM ITporpaMM qass O9BM B KadecTBe 00BEKTOB HHTEAAEKTYAABHOTO IIpasa [6,
p. 123].

JJaHHBIY WHCTHUTYT, TAKUM 00pa30oM, MUMeEEeT IIPOUCXOXKICHUE U3 aHTAOCAK-
coHcKoro npaBa. OfHaKO B HaCToOsIIlee BpeMs CO CIIOpaMU, CBI3aHHBIMU C HC-
II0AB30BAHUEM AMUIIEH3UHU C OTKPBITBIM HCXOMHBIX KOMAOM, YaCTO CTAAKHBAaIOTCS
cynwl kak CIIIA, Tak u BeankoOpuranuu u EBporieiickoro coro3sa.

[IporpaMMHOe obecrniedeHHe C OTKPBITBIM HCXOMHBIM KOIOM — 3TO KOMIIBIO-
TepHad IIporpaMMa, HCXOAHBIN KO KOTOPOM JOCTYIIEH A HCIIOAB30BaHUS, MO-
OU(PUKAIIE U PACIIPOCTPAHEHHSI Ha OCHOBE AUIIEH3MOHHOT'O COTAAIIIEHUS C MH-
HUMaABHBIMH OT'paHUYEeHUSIMU. B coorBeTcTBHM cO cT. 1286.1 'K PP Takue Au-
IIEH3UH pacCcMaTpUBaIOTCd KaK OTKPBITbIE, AUIIEH3UOHHBIM IOTOBOP IIPHU 3TOM
3aKAIO4aeTcd B YIIPOIlleHHOM nopsake. Haamune ganHoro noaoxkenud B 'K Pd
CBHUETEABCTBYET O TOM, YTO OPENSOUrce AHUIIEH3WH He IIPOTHBOpedYaT oTede-
CTBEHHOMY IIPaBONOPAAKY [7, c. 159].

BakHeHIIINM acIleKTOM [AS AWIIEH3UMOHHBIX JOTOBOPOB Ha IIPOTPaAMMBI JIAS
OBM B 3apy0e:KHBIX CTPaHax sIBASIETCH UCIIOAB30BAaHUE IPUHINIIA PA3AECACHUS
IIpOrpaMMHOTO ofOecliedeHHd Ha UIeH U UX BbIpaskeHud (aHrA. Idea-Expression
Dichotomy Conception). [laHHBIH IPUHITUII, B YACTHOCTH, HAIIIEA CBOE OTpasKe-
Hue B cT. 1 NupektuBbl EBpomnelickoro napaamenta u Cosera EBpomeiickoro
coro3a 2009/24 /EC ot 23 anpeas 2009 r. «O npaBoBo# oxpaHe KOMIIbIOTEPax
nporpaMm» (nasee — [lupektuBa EBponetickoro napaamenra): «OxpaHa B COOT-
BETCTBHUHU C HacTodlleH [JUPEKTUBON IPEAOCTABASIETCHA BBIPAZKEHUIO KOMIIBIO-
TEePHOH IIporpaMMbl B AIO0OH popMe. Mmen v HPpUHIUIBI, A€XKAaIllie B OCHOBE
AIO00TO 5A€MEHTa KOMIIBIOTEPHOM IPOrpaMMbl, B TOM YHCAE B OCHOBE €€ UHTEP-
deticoB, HEe OXPAHIIOTCS aBTOPCKUM IIPaBOM»®.

JlaHHag KOHIIEIIINA TEM He MeHee He TaK IIpocTa A ITOHMMaHMd, TaK Kak
JOCTaTOYHO CAOXKHOM ITpeNCcTaBAdeTCd 3a/ada ITPOBEACHUS Pa3AUYUSI MEXKIY
IIporpaMMaMU-«HAesIMH» U UX BbIpaKeHUsaMH. B KadecTBe IpuMepa aeAa, HUA-
AIOCTPUPYIOILETO Pa3ANYHs MEXKAY JAaHHBIMHU [TOHATHUSIMH, MOXKET ObITH HCIIOAB-
30BaHO nmeao «SAS Institute Inc. Vs World Programming Ltd», paccmoTpenHoOe
EBpomneiickum Cyznom B 2012 .

B manHOM meAe UCTIOM BBICTYIIHA MHCTHTYT SAS, aBagBImMiica pa3zpaboTyu-
KOM IIPOrPaMMHOTO 00€CIIeYeHHSsI, ITI03BOASIONIET0 BBIITOAHSTD IIIUPOKHH CIIEKTP
3a71a4 110 00paboTKe U CTATHCTHUYECKOMY aHaAM3y AaHHBIX. MHcTHUTYyT SAS 006-
paTuAcgd ¢ HCKOM O HapyLIeHHH aBTOPCKUX IIpaB K obmiecTBy World Program-
ming Ltd, paszpaboTraBlieMy arbTEPHATHBHYIO CHCTEMY aHAAM3a JAaHHBIX, MaK-
CHMaABHO UMHTHUPVIOIIYI0O KOMIIOHEHTBI CUCTEMBI SAS U CTpeMSIIyIocd rapaH-
TUPOBaTh BbIA4dy TE€X K€ HCXOMAHBIX MAaHHBIX IIPU TE€X K€ BBOAHBIX, YTO U B
cucreme SAS.

Cynbl HUZKECTOSIIUX WHCTAHIIUH OTKa3aAW B YIOBAETBOPEHUU HCKAa, OCHO-
BBIBAsICh Ha TOM OOCTOSTEABCTBE, YTO B XO[€e pa3bupareabcTBa He ObIAO ycTa-

4+ U.S. Copyright Act of 1976, 17. U.S.C. § 101 et seq. URL: https://www.wipo.int/
wipolex/ru/legislation/details/ 16604 (mara obpamrenus: 12.03.2024).

5 Hocrym uz CIIC «TCapadT.
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HOBAEHO, YTO OTBETYHK UMEA JOCTYII K HCXOTHOMY KOy KOMIIOHEHTOB CUCTEMBI
SAS.

Ha ocHoBe manHOrO 06CTOSTEABCTBA CYAbI IIOCTAHOBHAM, UTO HM3y4YEeHHE OT-
BETYHMKOM TOTO, KaK (DYHKIIMOHHUPYET UCXOAHAd IIporpamma nasg 9BM, ¢ mmearto
IIOCAEQYIOIIETO HAITUCaHUda COOCTBEHHON ImporpaMmbl, KONUPYIOIIeH (pyHKIIUU
HCXOMHOM, HE BASETCS HapyIIeHHEM HCKAIOYHUTEABHBIX IIpaB aBTOpa UCXOIHO-
ro IIporpaMMHoOro obecriedenus. EBponetickuii Cya Ipu 3TOM yKasaa, 4To IIpe-
[OCTaBACHHE 3aIlIUTHI UCTILy B JAHHOM CAyYae SIBASIAOCH ObI IIPeIOCTaBACHHEM
3aIUTHI Uee IIPOTPaMMEBI, a He €€ BBIPAZKEHHUIO, UTO IIPOTUBOPEYIHAO OBI IIOAO-
keHuaM [IupekTuBbl EBponielickoro napaameHTa. M3 aToro caeayer, 4To co3aa-
HUE ITporpaMMbl nag 9BM Ha ocHOBe M3ydeHUd (PYHKIIMOHAAA WHOU IIporpaM-
MBI IBAFETCH KOIIMPOBAHUEM HUIEU ITporpaMMbl s OBM, KoTopasi, B CBOIO OUe-
penb, He MOOAEKUT CyaeOHoH 3armTe’.

Boaee caOXHBIM paspellleHHe JaHHOTO BOIIpPOCca IIPEACTABASIETCS B [EA€
Oracle America, Inc. Vs Google Inc., B pamkax kotoporo Google npu Hamu-
CaHUU COOCTBEHHBIX IPOTPAMM HCIIOAB30BAA OIpPEeNEeACHHBIE 3AEMEHTHI IIPO-
rpaMMHOTO HHTepdeiica u3 npoaykrToB koMmiianuu Oracle, B CBs3H C 4eM Ta
obparnaack ¢ cymeOHBIM HCKOM. B xXome cymeOHOro paszbuparesbcTBa BOCIIPO-
HU3BeIeHNE DAEMEHTOB UyKOI'o IIporpaMMHOro uHTepdeiica Komnanueii Google
OBIAO TIPM3HAHO HJOOPOCOBECTHBIM HCIIOAB30BaHUEM. [IpencTaBageTCd TIKEAOH
3a/1adya KOMIIMASIIMH BCEX BBIBOZIOB, CAEAQHHBIX CyJaMU B paMKaxX pacCcMaTpH-
BaeMoro cropa, JAuBLIerocs doaee 11 AeT, oMHAKO, HA HAII B3TASI/I, B 9TOM JIEAE
BBIAEACH OIMH U3 BAKHEUIIINX KPUTEPUEB, O3BOASIFOIINX UM (pepeHIHPOBaATh
KOIIMPOBaHHE UIEU IIPOTPaMM U HUX BBIPAXKEHUSI, — 5T0 HAAUYHE «TBOPYECKOTO
Iporpeccar», KOTOPBIH, I10 3aMe4YaHHIO CYAbH, IBAGETCS 6a30BOH KOHCTUTYIIHO-
HAABLHOH I1eABIO aBTOPCKOTO IIpaBa’.

CaeyeT OTMETUTD, YTO JaHHasd KOHIIEHNIIHUA He IIPUMEHIeTCsS POCCUHCKUMHU
cyZaMU, TakK KaK HCTOPUYECKU B CTpaHaX POMaHO-TEPMaHCKOH IIpaBOBOH ce-
MBH BMECTO HEE IIPHUMEHSETCS KOHIIEIIINs «(pOPMBI U COAEP3KaHUS» IIPOU3Be-
nenud. ComepzkaHUEM IIPHU 3TOM ITPU3HAIOTCH UAEU U IIPUHIUIIBI, 3aA0XKEHHBIE
B OCHOBY IIPOM3BeeHUs, a (POPMOH — TO, KAKHUM 00pa30M BBIPAIKEHBI COOTBET-
CTBYIOIIINE HUEU [IPOU3BENECHUS.

TeMm He MeHee, I10 HallleMy MHEHHIO, Ha IIPaKTUKe JaHHbIE KOHIENIIUH I10-
3BOASIFOT IIPHUHUTH K 00LIMM BhIBoAaM. Tak, yIIOMSHyTOe paHee TpeboBaHHUE Ha-
AWYUS «TBOPYECKOTO IIporpecca» B IIPOU3BEAEHUN OTPaKEHO U B POCCUUCKOM
3aKOHOOATEABCTBE, KOTOPBIM yCTAHOBAEHO, YTO IIPOU3BEAEHHE IOAKHO OBITH
CO37aHO B pe3yAbTaTe TBOPUYECKOH nesreabHOCTH (cT. 1257 T'K P®) u BrIipa-
JKEeHO B 00BbeKTHUBHOH opMe (1. 3 cT. 1259 'K P®). BepxoBuriii Cyn Poccuii-
ckoii demepaliiu IIPHU 3TOM PAa3bICHLAET, YTO «CaMo IO cebe OTCYyTCTBHE HO-
BU3HbBI, YHUKAABHOCTH U OPUTHMHAABHOCTHU PE3yAbTATA UHTEAAECKTYAABHOU /esd-
TEABHOCTH HE MOXKET CBUIAETEABCTBOBATH O TOM, UTO TAKOH pe3yAbTaT CO3[IaH

6 SAS Institute Inc. mporuB World Programming Ltd, ECLI:EU:C:2012:259. URL:
https://clck.ru/38P80Q (mara obpamenus: 28.01.2024).

7 Google LLC v. Oracle America, Inc. URL: http://www.supremecourt.gov/
opinions/20pdf/18-956_d18f.pdf (maTa obparuenusa: 28.01.2024).
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HE TBOPYECKUM TPYIAOM H, CAEIOBATEABHO, HE SIBASIETCS OOBEKTOM aBTOPCKOTO
paBans.

[IpencTaBASIETCST, YTO BBIIIIEU3A0KEHHBIE BHIBOIBI EBPOIIENCKUX, aMEPUKAH-
CKHX U POCCHUHCKHX CYIOB HMMEIOT OOIllee OCHOBaHHE, UCXOAAT M3 AHAAOTHY-
HBIX KOHIIEIIIUH U B IIEAOM SIBASIFOTCSI KpaiiHe GAM3KHUMH 110 CBOEMY COAEpIKa-
HHIO, 9TO, B CBOIO OYepeb, CBUAETEABCTBYET O BBICOKOM CTEIEHU TrapMOHH3a-
IIMU aBTOPCKOTO IIpaBa B PA3AWYHBIX IIPABOBBIX CHCTeMaX. Bmecrte ¢ Tem, Ha
HAaIIl B3TAS/I, IPUMEHEHNE 9THUX BBIBOJOB Ha IIPAKTHKE B OTHOIIEHUH CIIOPOB O
AMIIEH3USIX Ha [IporpaMmel nass 9BM mpencraBasieTcst KpaifHe CAOXKHBIM U Tpe-
OYIOIIHM CEPBE3HON IOPUIUIECKON U AOTHYECKOM IPOPaboTKU, B CBA3U C YEM
HCIIOAB30BaHHeE OIbITA 3aPYOEKHBIX CYAOB B HCCAEIOBAHUHN JAHHBIX BOIIPOCOB
SIBASIETCSI B BBICOKOM CTEIIEHHU I€A€COOOpPAa3HBIM [AS POCCHHCKOTO IIPaBOBOIO
[I0ASI, B paMKax KOTOPOTO MMEETCs 3HAYUTEALHO MEHBIIIE OCHOBAHUM [IAS BO3-
HUKHOBEHUS CTOABb CAOXKHBIX ¥ aHAAOTHYHBIX II0 COAEPIKAHUIO CyAeOHBIX CIIO-
poOB.
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