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3HAYUMBbIE [IAS OTE€YECTBEHHOHN U 3apyDOesKHOM IPUANIECKON HAayKU H (PUAOCOUU IIPO-
6AeMBbI, OTHOCHIINECHS K CAEAYIOIIUM HaIllpaBACHHUSIM: IIpaBo, Taobaan3alys U IIPaBoCy-
[yie, COBpEMEHHEBIE [IPABOIIOHMMAaHUE U IIPaBOBbIE JOKTPHHBI, HUGMPOBU3AIIUI U IIPaBO,
CyIOIPOU3BOACTBO, (hraocous, hruaocodus IpaBa, IPaBo U A3bIK.

C 1eABIO 9KCIIEPTHOH OLIEHKH KasK[0I'o IIOCTYHAIOIIET0 B PEAAKIINIO MaTepHhasa ocy-
LIECTBAFETCH HAy4YHOE DEIEH3UpOBaHHE. Bce PElEH3E€HTBl ABAFIOTCH IIPHU3HAHHBIMH
CIeIIMaAUCTaMH II0 TEMAaTHKE PELIEH3UPYEMBIX MaTepHaAOB. PeleH3un xpaHarTcd B pe-
JaKIUU B Te€YEHHE IIATH AeT. Peqakiyda KypHasa HallpaBAdeT KOIIUHK PELeH3UH IpH IIo-
CTYIIA€HUHM COOTBETCTBYIOIIETO 3arpoca B MUHHCTEPCTBO HAyKU M BBICIIET0 obpasoBa-
Hudg Poccuiickoii denepaiyu.
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lNpaBocypme / Justice

«CynebHOE IPaBOTBOPUECTBO» — HE TOABKO aKTyaAsbHas BO BCE BpeMeHa
mpobaeMa TEOpHH IIpaBa, HO U BOIIPOC COBPEMEHHOI'O IIPaBOIIPHUMEHEHHUSI.
ABTOp IIpensaraeMod BHHMAaHUIO 4yuTaTeAel craTrbu — BaaenTuH BaaeHTH-
HoBHuY Epios, pekrop PI'BOYBO «Poccuiickuii rocy1apCTBEHHBIH YHUBEP-
CHUTET IIPaBOCYAUSI», JOKTOP IOPUANIECKHUX HAYK, IIPOeccop, 3aCAyKEHHbIH
opuct Poccutickoit @enepanum, 3aCAyKEHHBIN AedTeAb HayKHU Poccuiickou
denepannu, akageMUK PoccHHCKOM akageMHU €CTEeCTBEHHBIX HayK IIPe[-
craBaseT 06a acrekTa IpobAEeMbI — B PyCAE€ TEOPHH IIpaBa Ha OCHOBE aHAaAH-
3a 0oABIIIOro yrcaa paboT 3apyOesKHBIX, COBETCKHUX U POCCHHCKUX YIEHBIX
U IPUMEHUTEABHO K COOCTBEHHO «IIPaBOTBOPYECTBY» OPraHOB CyneOHOi
BaacTH. C IMO3HUIUH KOHIEIINH HHTETPATUBHOIO IPABOIIOHUMAHUA JAaeTCd
OLIEHKa TaK Ha3bIBAEMOMY «CYAEHCKOMY IIpaBy», OYE€BHAHO IIPOTHBOpEYa-
LIEMY IPUHIHUITY Pa3ieA€HHUd BAACTEH, TEOPETHYECKH HECOCTOIATEABHOMY, a
IPaKTUYECKH — KOHTPIIPOAYKTUBHOMY. Kpome Toro, B ImybANKyeMoO# cTaThbe
BBOZUTCS B HAYYHBIH 000POT PAI HOBBIX IIOHATUH U UX OIIPEICACHUH B pac-
cMaTpuBaemoii cepe.

[Ipuraamaem yuTaTese K JUCKYCCHH II0 TeMe «CyAeOHoe IIpaBoOTBOpYE-
CTBO» U OOCYZKIEHHUIO IIPUBEAEHHBIX B CTAThe CY:KAEHHH Ha CTPaHHIAX yd-
PEXNEHHBIX POCCHHCKHM roCcygapCTBEHHBIM YHHBEPCHTETOM IIPaBOCYAUA
Hay4HBIX XKYPHaAOB.

VK 340
DOI: 10.37399/issn2686-9241.2020.1.7-35

«CynebHoe NpaBOTBOPUYECTBO»:
pro et contra

B.B. Epwios*

* DIEOYBO «Poccusickmii rocynapCTBEHHbIA YHUBEPCHTET
npasocyamnsy, r. Mockea, Poccus
ew@rsuj.ru

Bsepnenue. B pesynstate NpUMEHEHNA B Hay4HbIX UCCNeOoBaHNAX OECKPUNTUBHOMO U OObeK-
TUBHO-TENEONIOrMYECKOro METOA0B U3y4eHUs MPaBOBbIX ABIEHUI — €X NUNC psf 3apy6exHbIX U
POCCUIMCKUX YHEHbIX HEPEQKO NKLLb ONUCLIBAIOT AENCTBUTENBHO OOBEKTUBHO CYLLECTBYIOLLME
npaBoBble ABMIEHNS, B TOM YNCNe «CyAebHOe NpaBoTBOPHECTBO».

TeopeTndeckune ocHosbl. MeTozbi. B cTatbe ¢ No3vumm Hay4HO 060CHOBAHHOW KOHLENUUM MH-
TerpaTMBHOro NpaBoMoOHMMAaHWS, B COOTBETCTBMM C KOTOPOW B CUCTEME MpaBsa Npexpge Bcero

Justice. Vol. 2, no. 1. 2020



lNpaBocyaue / Justice

CUHTE3VPYIOTCS TONMBKO MPUHLMMBLI M HOPMbI NpaBa, CoaepXallnecsi B eIMHOM, MHOTOYpPOBHe-
BOV U pa3BMBaloLLeiics cucTeMe hOpM HaLMOHANBHOrO U MEXAYHapOAHOro npaea, peanuay-
emMble B rocyaapcTBe, cenaH BblBog 0 BO3MOXHOCTU BbiAeNeHUs B CneumarnbHoi nutepartype
LBYX BULOB «Cyfe6HOro NpaBoTBOPHECTBA»: «YMEPEHHOI0» U «PaIMKanbHOro».

PeaynbTatsl UccnefoBaHus. «YMepeHHoe cyne6Hoe MpaBOTBOPHYECTBO», TEOPETUHECKM TOY-
Hee — «Cyfle6GHOe TBOPYECTBO HenpaBa» WIM «Cyfe6GHOe HenpaBOTBOPHYECTBO», [OMYCKAeTCs
TONbKO 3a NpefesiaMu 3aKoHa, U ero pesynsTaThl He 06s13aTenbHbI A APYr1X CyLOB, NOCKOSb-
Ky co3fiaHHasi CyJoM «HOpMa» NMPUMEHKMa TOSNbKO eX POst, NLLIb K KOHKPETHOMY Cropy U He siB-
nsietcs o6a3aTensHON Ans Apyrvx cynoB. Mo MHeHUIo aBTopa CTaTby, AaHHbIV Pe3ynsTaT «yme-
peHHoro cyae6HOro NpaBoOTBOpPYECTBa» TEOPETMHECKM Gonee 060CHOBAHHO paccMaTpuBaTh
Kak BuI Hempasa, «Cyae6HOoe TBOPYECTBO HenpaBa» UMK «CyaebHoe HenpaBoTBOPHECTBO» —
KaK «no3vumy cypar, o6si3aTesibHble TONbKO AMs YHaCTHUKOB MHAMBUAYANbHOMO CyAeGHOro
npotecca, BblpaGoTaHHbIe B NPOLIECCE PACCMOTPEHNS U pa3peLleHnst MHAMBMAYalbHOro cropa
B pesynbraTte TONKOBaHUs MPUHLMIMOB 1 HOPM MNpaBa.

O6cyxnaeHne u 3aknodeHne. HayuHble paboTHUKM — CTOPOHHWKW «pafMKaibHOro» BUAA «Cy-
Le6HOro NpaBoTBOPYeCTBa» AOMYCKatoT BbIpaBGoTKy «CyAebHbIX NPeLefeHTOB npaBa» «4epes
3aKOH, Jarnblle 3aKoHa M NPOTMB 3akoHa» (contra legem). Kak npepcraBnsieTcs aBTopy cTa-
TbM, OaHHbIV BUL «CyAe6HOro NpaBoTBOPHECTBA» OCHOBaH Ha Hay4HO AMCKYCCUOHHOM KOHLIen-
LMW MHTErPaTUBHOrO NPaBOMOHMMaHWSI, B COOTBETCTBUM C KOTOPOW B efIMHOM cucTeme npasa
CUHTE3MPOBaHbl Pa3HOPOAHbIE CoLMasbHbIe SIBIEHWS — MPABO M HEMPaBO (HanpuMep, 3aKoH 1
MHOMBMIYalbHblE cyfe6Hble akTbl, B TOM Y1Ce CoaepXallne U KOHKPETHbIe No3vumuv Cyaa).
B Hay4HbIli 060POT BBEAEHbLI HOBbIE MOHATUS U MX OnpefeneHns. ABTOPOM caenaH UTOroBbIi
BbIBOA: «Paf KarbHbl» BUL «CyAeGHOro NpaBoOTBOPYECTBa» ABNSETCH TEOPETUYECKU AUCKYC-
CUMOHHBIM, & NPaKTUYECKM — KOHTPNPOLYKTUBHBIM.

KnioyeBble cnoBa: [eCKpUNTUBHBIA 1 06BEKTUBHO-TENEONOrMYECKUIN METOBI NCCIIef0BaHNS
NpaBOBbIX ABMEHUA — €X NUNC, NPOo6enbl B 3aKOHe, NMPO6enbl B Npase, IpUANYECKUA NO3UTK-
BM3M, MHTErpaTMBHOE MpaBoOroHUMMaHue, «cyaebHoe NpaBOTBOPYECTBO», «CyAebHOe TBOpYe-
CTBO Hernpasa», «CygebHoe HenpaBOTBOPYECTBO», CyAeOHbIN aKTUBU3M, SBOJIIOTUBHOE TOJNKO-
BaHWe npasa, 6yKBanbHOEe TONIKOBaHWe MpaBa, KOHKPeTU3aums npaea, «nosuuum cyaa», onpe-
LleneHHoe npaBo, onpepeneHHas cyaebHas NpakTuka, NPMHLMMbLI Npasa, HOPMbI Npasa

Ans umtuposaHus: Epwos B.B. «Cyne6Hoe npaBoTBOpHEeCTBO»: pro et contra // MNpasocyaue.
2020.T. 2, Ne 1. C. 7-35. DOI: 10.37399/issn2686-9241.2020.1.7-35

“Judicial Law-making”: Pro et Contra

Valentin V. Ershov*

* Russian State University of Justice, Moscow, Russia
For correspondence: evw@rsuj.ru

Introduction. As a result of the application in scientific research of descriptive and objective-
teleological methods of studying legal phenomena, a number of foreign and Russian scientists
often describe only truly objectively existing legal phenomena, including “judicial law-making”.
Theoretical Basis. Methods. From the position of scientifically grounded concept of integrative
legal understanding, according to which the system of law first of all synthesizes only the
principles and norms of law contained in a single, multi-level and developing system of forms of
national and international law, implemented in the state, the article concludes that it is possible
to highlight two types of “judicial law-making” in the special literature: “moderate” and “radical”
types of “judicial law-making”.

Results. “Moderate judicial law-making” is allowed only outside the law, its results are not binding
on other courts, as the “norm” created by the court is only applicable ex post, only to a particular
dispute and is not binding on other courts. In the opinion of the author of the article, this result
of “moderate judicial law-making” is theoretically more reasonable to be considered as a kind
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of wrong — as “court positions” obligatory only for participants of individual judicial process,
developed in the process of consideration and resolution of individual dispute as a result of
interpretation of principles and norms of law.

Discussion and Conclusion. Researchers — supporters of the “radical” type of “judicial law-
making” allow the development of “judicial precedents of law” “through the law, beyond and
against the law” (contra legem).lt seems to the author that this type of “judicial lawmaking” is
based on the scientific discussion concept of integrative legal understanding, according to which
the heterogeneous social phenomena — right and wrong — are synthesized in the unified system
of law (for example, law and individual judicial acts, including those containing specific positions
of the court).New concepts and their definitions have been introduced into scientific circulation.
The author concludes that the “radical” kind of “judicial law-making” is theoretically debatable,
and practically counterproductive.

Keywords: descriptive and objective-teleological methods of investigation of the legal
phenomena— ex nunc, gaps in law, judicial positivism, integrative legal understanding, “judicial
lawmaking”, judicial activism, evolutive interpretation of law, literal interpretation of law,
concretization of law, “court positions”, specific law, specific court practice, law principles, legal
norms
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BBeneHnue

M =orue 3apy6exxubie u poccuiickue Hay4HbIE PAGOTHUKHU, KaK [IPEACTAB-
ASIETCSI, TIPUMEHSIS OEeCKPUIITUBHBIN METO/ HUCCAENOBAHUS IIPABOBBIX SIBAE-
HUH, OTPAHUYHUBAIOTCS, K COXKAaA€HUIO, AUIIb X ONTHUCAaHUEM. B roaHOI mepe
9TO OTHOCHTCS TaKKe K aHAAH3Y TEOPETUYECKUX U ITPAKTHIECKUX IPOOAEM
«CyZmeOHOro mpaBOTBOPYECTBA», B CKPLITOM WAHM SIBHOM BHE NeHCTBUTEAb-
HO PacCIpOCTpPaHEHHBIX B MUpe. Tak, IpuMeHsiss 00bEKTUBHO-TEACOAOTHYE-
CKUH MeTO[ TOAKOBaHHYA HOPMATUBHBIX IIPABOBBIX aKTOB, KaK IIPaBHAO,
HaIpaBAECHHBIH HPEUMYILIECTBEHHO HA ITOMCK HauboOAee «CIIpaBeOANBOIO» U
«pa3yMHOT'0» CMbICAA 3aKOHOB, HUCCAEIOBATEAU TPAAUIIMOHHO yCTaHaBAWUBA-
IOT B HUX 3HAYUTEABHOE YHUCAO ITPo6eaoB. Vcxons 13 uaen HeJOIyCTUMOCTH
OTKa3a B IIPaBOCYAUU M KOHCTATALUU CyAOM OOBEKTHBHOTO (paKTa Hemo-
CTATOYHOM OIlepaTUBHOM paboThl 3aKOHOIATEABHBIX OPTAHOB, JAHHBIE HAa-
y4HBIE PAOOTHUKHU ITPUXOMOST, [0 UX MHEHUIO, K 000CHOBAHHOMY BBIBOIY
0 HEU30EXKHOCTH U MOMYCTUMOCTH «CyAeOHOTO IIPaBOTBOPUYECTBA», KAK MHU-
HUMYM, B CAy4Yadx YCTAHOBAEHHUS CyZIOM IIPOOEAOB B 3aKOHaX. ITO IPHUBO-
AT, KaK IIPaBUAO, K HEOIIPEAEACHHOMY IIPaBy M HEOIIPEIEACHHOH CyieOHOH
OpPaKTHUKe, OECKOHEYHBIM OTMEHAM CYAEeOHBIX aKTOB U JAHUTEABHOMY pac-
CMOTPEHUIO CIIOPOB B Cyax. A rAaBHOE, B PE3YAbTATE — K HAPYILIEHUIO IIpaB
U IIPaBOBBIX HHTEPECOB (PU3HUUECKUX U IOPUANIECKUX AUIL.

TeopeTH4YeCKHe OCHOBBI. MeTOABI

Kak mpencraBageTcs, CAOKHUBIIHECH IIPABOBBIE KATETOPHHU TEOPETHIECKHU
boaee OOOCHOBAHHO, a MPAKTHUYECKU — ITPOAYKTUBHO MCCAENOBATDH ITPEKIE
BCETO B COOTBETCTBHH C OCHOBHBIMH THIIAMH IIPABOIIOHHMAHUS, YCTOSB-
IIIIMHCS B MHpPE B IIeAOM, B TOM 4dncae U B Poccuu. Ha Moi#t B3rasn, cpenu
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TaKUX THUIIOB IIPABOIIOHUMAHUA BO3MOXKHO BBIAEASTDH ITPEKIE BCETO IOPU-
OUYECKUM MO3UTHBU3M U HHTErPATHBHOE IIpaBOIIOHMMAaHHE. B cBOMO oue-
penb, HHTEerpaTUBHOE IIPABOIOHUMAHHE TPAAUIIMOHHO AuddepeHIINpyeT-
cd Ha aBa Buaa. VHTerpaTUBHOE IPaBOIIOHUMAaHUe, 00beJUHSIOIIee pa3Ho-
ponHbIe collMaAbHBIE SBA€HUS — IIPaBO M HEIIPaBo, a TaKxKe HHTeIrpaTHUBHOE
[IPaBOIIOHUMAaHHE, CHHTE3UPYIOIllee TOABKO OHOPOIHbIE COIINAAbHbIE SIBAE-
HU4 — IIpaBo U IIpaso [Epmos, B.B., 2018, c. 82-108].

Kareropuro «HempaBo» (unrecht) ¢ mo3uiiuu puaocopuu IpaBa MPOayK-
TUBHO U TAyOOKO n3y4daa I'. T'ereas. Kak obocHoBanHO 3amerua [.A. Tamkues,
K MAAOHCCAENOBAaHHBIM HAYYHBIMU PaOOTHHUKAMHU aclekTaM (PUAOCO(HUU
IIpaBa OTHOCHTCH U «...peaAbHOCTh HellpaBa Hapsay C IIPOCTPaAHCTBOM IIpa-
Ba» [Famxuen, IA., 2013, c. 68]. I'. I'ereab, aHAAHU3UPYST KATETOPHUIO «HE-
IpaBo», ITogdepKuBaa: «OTpHUIIAHNE U €CTh HEIIPABO... MIPaBo... IEPEXOAHT
B HeIIpaBe B BHAHMOCTH, B IPOTHBOIIOCTAaBA€HHE APYT APYry mpasa
B cebe H 0cOOeHHOH BOAH, B KOTOPOH IpaBo B ce0e CTAaHOBHTCH OCO-
OeHHBIM NIpaBOM» (3[€Ch U ase€ BbIAEAEHO MHOIO. — B.E.) [Terean, [.B.®.,
1990, c. 137]. IIpu TakoM hbHAOCO(CKOM IIOAXOAE «HEIIPaBO» CTAHOBUTCH
«BUIUMOCTBIO» «IIpaBa», «OCOOEHHBLIM» «IIPaBOM», «KBA3HUIIPABOM», 3HaAYH-
TEABHO OTAWYAIOIIHUMCH OT AEeHCTBUTEABHOIO IIpaBa. YBBI, 9TH I'€HHUAAbHbIE
BbIBOZEI ['. T'ereas He HAIIAM JOATKHOTO BHUMAaHUS, a TaKyKe HeOOXOIHUMOTI0
Pa3BUTHA B HAyYHBIX HUCCAEIOBAHUAX B 00AaCTH IIpaBa 3apy0esKHbBIX U POC-
CUHCKUX HAyYHBIX PAOOTHHKOB.

Kak m3BeCTHO, IOHATHE «IIO3UTUBU3M» ITPOU3BOIHO OT AATHHCKOIO «jus
positum» — mpaBo, yCTAaHOBAE€HHOE OpraHaMM TIOCYyAapCTBEHHOH BAACTH;
IIpaBo, BeIpaboTaHHOe obequTeAeM, KaK ero o0pa3Ho Ha3bIBAIOT HEKOTO-
prle aBTOpbl. CA€IOBATEABHO, IIO CYIIECTBY «BCE» IIPABO C IIO3UIUH IOPH-
OUYECKOTO MO3UTHBU3MAa OTPAHUYUBAETCH TOABKO aKTaMH OPTaHOB IOCY-
napcrBeHHOM BaacTH. [3koH OCTUH, B IepBoH 1mmoaoBuHe XIX B. OMHUM H3
HEePBBIX B CUCTEMaTUYEeCKOM BUle pa3paboTaBUINY TEOPHIO IOPHUANIECKOTO
IIO3UTUBU3MA, pas3rpaHUYHBaA IIPaBoO «KaK OHO €CTh» U IIPaBO «KaKUM OHO
MOAXKHO OBbITH». «IIpaBo KaK OHO €CTh», 110 MHEeHHIO [[3xk. OCTUHA, 3TO II03U-
TUBHOE IIPaBO, YCTAHOBAEHHOE YEAOBEUYECKHMHU BAACTSIMH (OTCIO[a Ha3Ba-
HUe — posited, given its position). Teopuro nmpasa Ix. OCTHHA TPATUITUOHHO
Ha3bIBAIOT «KOMaHIHOM», [IOCKOABKY IIPaBO B €r0 IIOHUMAaHUU — 3TO KOMaH-
na cyBepeHa. [IpaBo, yIIpoIeHHO IOHUMAaA OH, IIPSIMO HAU OIIOCPEIOBAHHO
IIPOUCXOAUT TOABKO OT CyBepeHa. Bce, mpoucxondliiee He OT CyBepeHa, He
aBaseTcd npaBoM. TakuMm obOpasoM, B aure [Ix. OcTHHA «...IIpaBoOBas Teo-
pHU4d... UCKara KAIOY K IIOHHMAaHUIO IIpaBa B IIPOCTOH Hee IIpuKa3sa, I0/-
KperAeHHOH yrpo3amm» [Hart, H.L.A., 1961; Xapr, I''A.A., 2007, c. 213]. Ta-
KOM IOAXO[ IO CYILIECTBY HPOnoAXKKA I'. Keab3eH, moaaraBIInii, 9TO «IIPaBO-
Bble HOPMBI MOI'YT UMeTh Aoboe coxmepzkanue» [Kelsen, H., 2007, p. 113].

IOpuanyeckuii TO3UTHUBH3M, IIIUPOKO PaCcIIpoCTpaHeHHbIH BO BCEM MUPE,
B TOM 4YHCAe U B Poccuu, xapakTepH3yIOIUHCcI IPHU3HaHUEM TOI'0, YTO IIpa-
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BO €CTh IIPEK/IE BCETO «3aKOHBI», «3aKOHOAATEALCTBOY, & TOUYHEE — HOPMATHB-
HbIE ITPaBOBBIE aKThI, IPHHSITHIE 3aKOHOTBOPYECKUMHU U UCIIOAHUTEABHBIMHU
OpraHaMU T'OCYJapCTBEHHON BAACTH, a TaKKe HHBbIE aKThbl, YCTAHOBACHHBIE
CyZIeOHBIMU OpTaHaMH B COBPEMEHHBIH IIEPHO/I, Ha MOM B3rAdl, TeopeTude-
CKU HeyOeqUTEAE€H, a MPaKTUIECKH — HEeJOCTATOYHO IPOAYKTHUBEH. Peab-
Has IpakKTHUKa 10Ka3aAa, 4YTO B JeHCTBUTEALHOCTHU CYIIIECTBYET HE OJIUH HUC-
TOYHUK IIpaBa, a pa3ANYHbIe HCTOYHUKH U (DOPMEI IIpaBa KakK MeXKIyHapOI-
HOTO, TaK ¥ HalmoHaabHOTO [Epmos, B.B., 2018, c. 161-177]. O6beKTUBHO
IIOCTOSHHO BO3HHUKAIOIIIHNE B 3aKOHOOATEABCTBE ITPOOEABI U KOAAU3UH B He-
00X0UMO# CTEeleH! He O00EeCHIeYHBAIOT CBOEBPEMEHHYIO BBIPAOOTKY OIIpe-
JEA€HHOT'O MpaBa, OIPENEACHHOM U OXKUAAaeMOU CymeOHON MpPaKTHKH, YTO
HE MOXKET He CKa3bIBaThCs Ha 9(P(PEeKTUBHOMN 3aIlUTe IPAB U IIPABOBBIX UH-
TepPecoB CYOBEKTOB ITPABOOTHOIIEHHUHE. B TO ke BpeMs IpoOeAbl ¥ KOAAU3ZUH
B IIpaBe ITOPOKAAI0T OECKOHEYHbIE U, HA MOM B3TAd[, CIIOPHBIE AHUCKYCCHHU
0 IIPaKTHYECKOH HEOOXOJUMOCTH «CyZIeOHOTO IPaBOTBOPYECTBa», CYyAe0HOTO
aKTHUBHU3Ma U 3BOAIOTUBHOI'O TOAKOBAaHUS ITpaBa CyIaMH.

['. XapT BbIEASIA ABa OCHOBHBIX HAIIPABACHHS KPUTHUKU FOPHINIECKO-
ro mosutuBuzMa. OOUIMiI CMBICA TIEPBOTO HampaBaeHuda . XapT cBoaua
K TOMY, 9TO €CTh HEKOTOPLIE ITPHUHITUIILI ITIOBEACHULA AIOﬂefI, C KOTOPBIMHU
JOAYKHBI COBIANATH 3aKOHBI AT TOTO, YTOOBI OHU HMEAU OPHUIUYIECKYIO
cuay [Xaprt, I'A.A., 2007, c. 74-77]. Tlo aromy myTtu mnoiuea P. [IBOpKUH:
JIpuHIMIIOM § HA3BIBAIO TAKOH CTAHOAPT, KOTOPBIH cAeayeT COOAIIATH
HE IIOTOMY, YTO OH CIIOCOOCTBYET U3MEHEHHUIO UAH COXPAaHEHUIO HEKOTOPOH
9KOHOMHUYECKOM, TIOAUTHIECKOH UAH COITMAABHOM CHUTYalllH, a TIOTOMY, U4TO
OH BBIpaxkaeT HEKOTOpPBIE MOpaAbHbIE TpeOoBaHHUS, Oyap TO Tpebo-
BaHHA CIPaBEAAHBOCTH, YECTHOCTH H T. A. [[IBopkuH, P., 2004, c. 45].

Bropoe nHampaBaeHHe, KOTOpoMy caemoBaa caMm [. XapT, cBOOAHMAOCH K
COEMUHEHUI0 IOPUANYECKOH MOefiICTBUTEABHOCTH H MOPAABHOH II€HHOCTHU
[Xapt, I''A.A., 2007, c. 188]. Bmecte ¢ TeM HazBaHHbIe . XapToM Hampas-
A€HUSI KPUTUKU IOPUIUYECKOr0 MO3UTHBU3MA, [IO-MOEMY, BeCbMa OAU3KH
10 CyIIIECTBY. B moKa3aTeAbCTBO JaHHOTO BhIBOJA BO3MOXKHO IIPUBECTH, HA-
IIPUMED, CAeAyIollee pas3MmbliliaeHHe ['. XapTa: «...Ha3BaHHud JEeHCTBUTEABHO-
ro IpaBa JOAXKHBI OBITE AWUIIIEHBI OIIPEAEeACHHBIE IPABHAA, BCAEACTBHE HX
KpaiiHeH MOpaABHOH HecmpaBeZAHBOCTH» [Xapt, I'A.A., 2007, c. 188].
[Toaararo, B mefiCTBUTEABHOCTH TEOPETHYECKUE B3radabl Kak ['. Xapra, Tak
u P. /IBopkuHa OCHOBaHBI Ha Pa3HOOOpPA3HO HMHTErpalllu PasHOPOIHBIX
COIIMAaABHBIX PETYASITOPOB IIpaBa M HEIpaBa, HAIPUMEP 3aKOHOB U CIpa-
BEIAUBOCTH.

B 210t cBA3M HEOOXOANMO BHOBB BEPHYTHCH K aHAAU3Y KATETOPHH «He-
npaBo». «B HemrpaBe, — TeHHAABHO ITogdepKuBaa I'. ['ereab, — aBaeHUe OBU-
JKETCs K BUAUMOCTH. BHAMMOCTBH €CTh HAaAHYHOE OBITHE, HECOOTBET-
CTBEHHOE CYILIHOCTH, IIyCTOE OTAEACHHE H IIOAOKEHHOCTD CyLUIHOCTH,
TakK 4TO B 00€HX pa3AHYHe BBICTYNAeT KaK pPa3HOCTh» [[ereap, [.B.®.,
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1990, c. 138]. Kak ybenureabHo cuutaet B.A. BauunuH, «...I". 'ereab akTHB-
HO HCIIOAB30BaA KaTETOPHUIO HEIIpaBa, 0003HAYHE €}0 0COOEHHYIO BOAIO,
AE€MOHCTPHPYIOLILYIO IIPOH3BOA H OTAEABHOCTh HHAMBHZAA OT BCEOO-
meH BOAH H BceobOmiero mpasa...» [Bauunun, B.A., 2001, c. 14]. [Ipu Ta-
KOM y0eqUTEABHOM (PHAOCO(PCKOM MOAXO/IE HEMPABO XapaKTEPU3YET «MHIH-
BUAyaAbHYIO BOAIO», «I€EMOHCTPUPYIOUIYIO ITPOU3BOA U OTAEABHOCTb UHIUBH-
na». Torma Kak IpaBo, HAIIPOTUB, — «BCEOOIIYI0 BOAIO» «BCEODIIIETO IpaBar.

Ha Mo B3rasa, mpaBo BhIPAXKAETCS IIPEXKE BCETO B MIPUHIIUIIAX U HOP-
Max IIpaBa, KOTOpPbIe 00s13aTeAbHBI A HEOIIPEIEACHHOTO YHUCcAA CYyOHEKTOB
[IPaBOOTHOIIIEHNH, yCTaHABAMBAIOT UX B3AUMOCBSI3b U B3aUMO0O3aBUCHMOCTD
B MHpE€, a He «OTIAEABHOCTb UHIWBHIA OT BCEOOIIEH BOAU U BCEOOIIIEro mpa-
Ba». [Ipu TakoM (prAOCO(CKOM TTOAXOZIE MHTETPALIHSI PA3AMYHBIX COITHAADL-
HBIX 9A€EMEHTOB — IIpaBa U HEIIpaBa B €AHWHON CHUCTEME TEOPETHUYUECKH [IHC-
KyCCHOHHA, a IIPaKTUYE€CKH — KOHTPIPOLYKTHUBHA.

«BHAHMOCTB €CTBh HEHCTHHHOE, — IIpoAoAKaeT nuckyccuro I'. I'ereas, —
KOTOpOe, JKeAasl ObITh Oad cebs, ncde3aeT, U B 3TOM HCUYE3HOBEHHH CYIII-
HOCTB IMOKa3aAa cebs KaK CyIIHOCTD, T. €. Kak BAacThk» [[ereap, ['B.®., 1990,
c. 138]. Oto 1103BOASET CAEAATDH CAEAYIOUIHUH BBIBO: «HEIIPABO» €CTh «HEUC-
THHHOE IPaBO», KOTOPOE UCTOPUUYECKHU OAYKHO IIOCTEIIEHHO HCYe3aThb, U B
3TOM HCYE3HOBEHHH AeHCTBUTEABHOE IIPAaBO OYUCTUTCH OT «HEIIpaBar, «He-
HCTUHHOIO IIpaBa», IPOSBUB CBOH OOBEKTHBHBIE U IIOJAWMHHBIEC IPHU3HAKU
IIpaBa, OTAMYHBIE OT XapaKTEPHBIX U CIEIINaAbHBIX ITPU3HAKOB «HEIIpaBay.
Tem cambiM, o I'. I'erearo, «CyIITHOCTH IIOABEPTAA OTPUIIAHHUIO CBOE OTPHU-
IHaHUE U TaKuM 00pas3oM BBIIIAA YKpPeNAeHHOo#. HempaBo ecTh Takas BU-
OUMOCTB, IIOCPEACTBOM €€ HCYE3HOBEHUS IIPaBO IIOAYYAET OIpeaeAcHUE
IPOYHOI0 U AEUCTBYIOIIETO... ECAl paHBbIlle IPaBO UMEAO AUIIL HEIIOCPEI-
CTBEHHOe OBbITHE, TO Telepb, BO3BPATHUBIINCE U3 CBOEr0 OTPHUIIAHUS, OHO
CTAaHOBUTCS MOEUCTBUTEABHBIM, H0OO OeHCTBUTEABHOCTH €CTh TO, YTO meH-
CTBYET U COXpaHseT cebsd B CBOEM MHOOBITHH, TOT/Aa KaK HEOCPEACTBEHHOE
ellle BOCIIPHUMYMBO K oTpHIllaHuio» [['ereas, I'B.®., 1990, c. 138]. CaenoBa-
TEeABHO, CIipaBeIanBO 3amedaeT B.A. COKOABHUKOBA, «HEIIPABO HEOOXOMIU-
MO, KaK U IIPaBO, TaK KaK IT03BOALET IIOCACOHEMY YKPEIIHUTHCSI B COLIHYME»
[CokoabHHKOBA, B.A., 2013, c. 72].

B cBa3U ¢ U3A0KEHHBIMHU (PUAOCO(PCKUMH apryMEeHTaMU CUHUTAI0 BO3MOXK-
HBIM CHAEAATDH CAEAYIONIUY BBIBOM: IIPABO B IIPOIIECCE «OUUITIEHMI» OT Hellpa-
Ba BBIXOIUT OOA€E YKPETIAEHHBIM U OTIPEIEACHHBIM, TIOCKOABKY B PE3yALTATE
YTOYHSIOTCS U Pa3rPaHUYIUBAIOTCHA OOBEKTUBHbBIE Y HECOBIAIAOIIHE ITPU3HA-
KU KakK IIpaBa, TaK U Helrpasa. [IpeacraBaseTcs, YTO IPaBo XapaKTepU3yeT-
CH TAAQBHBIM 00pa30M OOABIIIEH CTEIIEHBIO OIPEAECACHHOCTH, 0093aTEABHOCTH
U IIPUHYIUTEABHBIM HCIIOAHeHueM. «HemmpaBo» — MeHBIIIeH CTelIeHbI0 OIIpee-
A€HHOCTH, 00S3aTE€ABHOCTH U UCIIOAHEHHEM He B IPHHYIUTEABHOM ITOPsIKE.

Takum o6pazom, IpaBo, «BO3BPATHBIIHCH» U3 CBOETO «OTPHIIAHUS HeE-
OpaBoOM, «...CTAHOBUTCS MAEUCTBUTEABHBIM, W00 MOefiCTBUTEABHOCTH €CTh
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TO, YTO NEHUCTBYeT U coxXpaHsieT cebsa B cBoeM HMHOOBITHI» [['erean, I.B.d.,
1990, c. 138], T. e. boaee ompeneaeHHBIM, 3(P(PEKTUBHBIM M ITPOAYKTUB-
HBIM. B ntore I'. 'ereab caeaaa BEAUKOAEIIHBIN BhIBOA: «HempaBo ecTh BH-
AHMOCTH CYLUIHOCTH, IloAararmouiass cefsa Kak caMOCTOSITEABHYIO» [[e-
reab, ['B.®., 1990, c. 138]. OTo mo3BoAsieT pe3lOMHUPOBATh: «HEIIPaBO» He
€CTh PaA3HOBUAHOCTH JEUCTBUTEABHOIO IIpaBa, a €CTh AUIIL BUAUMOCTD JeH-
CTBUTEABHOI'O IIpaBa.

OTcroga pa3AnudyHBIE COIIMAABHBIE PETyASTOPHI OOIIECTBEHHBIX OTHOIIIE-
HUM, B TOM YHCA€ IIpaBO U HEIPaBO, HE CAEAyeT Hay4YHO OTOXKIECTBASTH
U CHHTE3UpPOBaTh B €IUHOH cucreMe. /[lymMaro, TEOpeTHYEeCKH yOeqUTEABHO,
a NIpPaKTU4YECKU IPOAYKTHUBHO OTHOCHTH K HEIIpaBy IIPEXKIE BCETO MHOIO-
YUCAEHHBIE COIIMAABHBIE PETYAATOPHI OOIIIECTBEHHBIX OTHOIIEHUH, OIIoCpe-
OYIOIINE OTHOIIEHU, CAOKUBIIIHNECH MEXAy KaK HEOIIPEAEeA€HHBIM, TaK U
OIIPEIEAEHHBIM YHCAOM €r0 YYaCTHHUKOB, XapaKTEepHU3YIOIIHecs MEeHbIIeH
CTEIIEHBIO OIPENEA€HHOCTH, COITMaAbHOM CBA3U U B3aUMO3aBHCHMOCTH, a
HE «IIPOMU3BOAOM» U «OTHAEABHOCTBIO» YYACTHHUKOB OONIECTBEHHBIX OTHOIIIE-
HUl; Heo0s3aTEeABHOCTBI0O U HEIIPUHYIUTEABHBIM HCIOAHeHUeM. K Hempa-
By BTOPOrO BHJA MOXKHO OTHECTH COLIHAABHBIE PETYAATOPBI IIPABOOTHOIIIE-
HUMH, obecrieynBaroIye B OOABIIEH CTEIIEHH OIIPeAeACHHOCTD, B3aNMOCBI3b
U B3aHMMO3aBHCHUMOCTD, & HE «IIPOU3BOA» U «OTAEABHOCTE» YYACTHUKOB IIpa-
BOOTHOIIIEHUH.

Hampumep, HempaBo IIEPBOTO BUAA — Pa3HOOOpa3HbIE COIIMAABHEBIE pe-
TYASITOPBI OOIIIECTBEHHBIX OTHOIIIEHUM, CAOKUBIIIMECH Ha MPAKTHUKE MEXKIY
HEOIIPENEACHHBIM YHCAOM HUX yYaCTHHKOB, — AyMalo, OXBaTbIBAET MOPaAb-
HbI€ U PEANUTHO3HbIE HOPMBI, «MSTKO€» IIpaBo, «KBas3ulpaso» U T. A. K He-
IIpaBy BTOPOTO BHUIAa — MHOT'OYHCAEHHBIM COIIMAABHBIM pPETryAsSTOpaM obIrie-
CTBEHHBIX OTHOLIEHUH, YCTAHOBUBIINMCH MEXKAY OIPENEACHHBIM YHCAOM
VYaCTHUKOB, — IIoAarar, BO3MOXKHO OTHECTH HHAWBUAYAABHBIE NOTOBOPHI,
UHOUBUAYaAbHBIE CyZeOHbIe aKThl, «CyaeOHble MpeleaeHThI IpaBayr, «I03HU-
ouu cygar» U T. O.

Kpowme Toro, XoTeaoch ObI TAKKe IIPUCOEOUHUTELCI K CAEAYIOIIEMY Teope-
TUYEeCKHU yOoenureabHOMY BhIBoay A.D. Yepmaniena: «C IO3HUIIMH OHTOAOTHH
B IIOHSTHE ITpaBa Mbl HE MOAXKHBI BKAIOYATH PA3HOIIAAQHOBBIE IBACHUS (Ha
MOU B3TAAM, TOUHEE — PA3HOPOAHbIE SBA€HUs. — B.E.). X0Td U B YEM-TO CBSI-
3aHHBIE MeXay coboii. B 3To#l cHTyalllu IIpaBoO AUIIAETCSH OHTOAOTHYECKOMH
OZHOPOAHOCTH, MOHOAUTHOCTH U CTAHOBHUTCH SBACHHEM HEOIIPEAEACHHBIM»
[Uepmaunen, A.d., 1999, c. 203].

Hayuyno obocHoBaHHO, TakuM 00pa3oM, BKAIOYATHL B €AHHYIO CHUCTEMY
IIpaBa TOABKO OJHOPOAHBIE SAEMEHTHI ITpaBa U IIpaBa. [JJAUTeAbPHOE BpeMH C
O3UITUU IOPUANYECKOTO ITO3UTHUBHU3MA K TaKOBBIM OTHOCHAU AWIIL HOPMBI
npaBa. Hampumep, M.M. BaiiTuH CBOI0 MOHOTrpadHio, BBILIEAIIYIO yKE B
XXI B., Ha3Baa «CyIIIHOCTB IIpaBa (COBPEMEHHOE HOPMATHUBHOE ITPABOIIOHU-
MaHHEe Ha I'paHU ABYX BeKoB)» [Ba#tun, M.U., 2005]. A.®. YepnaHiieB yxe
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B 2012 r. Hanucaa: «HopMma mpaBa — NepBUYHBIH 9A€MEHT IIpaBa...» [Hep-
naHnen, A.®., 2012, c. 38].

A.M. BacuabeB U MHOTHE APYTHE COBETCKHE H POCCHUMCKHE CIIEITHaAM-
CTBHI B oOaacTu obIIed Teopuu mpasa, AyMaio, TEOPETUIECKU HEIOCTATOY-
HO OIIPEAEACHHO B YOeqUTEeABHO MCCAEIOBAAY IIPUPOLY IIPHHITHUIIOB IIpaBa.
910 no3Boauao T.T'. TopameHko creaaTh 000CHOBaHHBIH BIBOA: «HecmoTps
Ha CBOIO TEOPETHYECKYI0 U MPAKTUYECKYI0 3HAYUMOCTD, IIPOOAEMBI IIPUH-
IIUIIOB IIpaBa B COBPEMEHHOH ITPaBOBOH HayKe W y4eOHOH AWTepaType II0
ob111ell TeopHH IIpaBa U I'OCyLapCcTBa OOABIIION ITOIYASPHOCTBIO HE ITOAB3Y-
orcsh [['opoumenko, T.I'., 2000, c. 39].

Camo caoBo «rpuHIUID B XVIII B. ObIAO 3aHMCTBOBaHO W3 (PPAHILY3-
CKOT'0O M HEMEIIKOTO f3bIKOB M BOCXOAMT K AQTHHCKOMY principium — Ha-
YaA0, OCHOBa'!. DTHMOAOTHYECKOE 3HAYEHHE CAOBa «IIPHHIUII» — «OCHOBA,
«Ha4aa0», «OCHOBOIIOAOXKEHHE», «PYKOBOAAMIAS HAEd», «OCHOBHOE ITPABHAO
IHoBeAeHUsI»?. B ApeBHUE BpeMeHa IIog4epKUBaAl: «[I[pHHITUII eCTh BasKHeH-
iass 9acThb Bcero» (principium est potissima pars cujugue rei). ApucroTeab
IIOHUMAaA IIPUHIIUII B OOBEKTHBHOM CMBICA€ B BHJIE IIEPBOH BEAUYHUHEI — TO,
HCXO[S M3 Yero He4TO CYLIECTBYET HAH Oy[eT CyILIeCcTBOBATH’.

BakHo momg4yepKHYTh: B (PUAOCO(PCKOM CMBICAE «IIPHUHIIUII — 3TO Teope-
THYeCcKoe o0o0bmieHrne Hanboasee THIIMYHOI'O, BBIPasKAIOIIET0 3aKOHOMEP-
HOCTH, IIOAOKEHHOE B OCHOBY 4ero-aubo». Tak, BecbMa XapaKTepPHO CYK-
neuue ®. Bskona: «JIpHHIHI — MepBHYHbIe H HaHOOAee MpocCThIE 3Ae-
MEHTBI, H3 KOTOPBIX 00pa3oBaAOChH BCe OCTaAbHOe» [Bakon, ®., 1937,
c. 22]. Y. KaHT reHHuaAbHO omuyepKUBaa: «[I[pUHIIUI €CTh TO, YTO COOEPIKUT
B cebe oCHOBaHUS BCEOOILIEH CBSI3U BCETO, UTO IIPEACTaBASIET CO00M (heHOo-
Mmer» [Kant, U., 1963, c. 340].

[IpyHMMaa BO BHHMaHHE TaKWe€ IIIMPOKO H3BECTHBIE B3TASABLI O IIPHUH-
UITaX BeAHYaHIux (pHA0CO(OB MHUPA, VAUBUTEABHBIMHU IIPEICTABASIIOTCS
MHEHUS O IIPUHIINIIAX IIpaBa MHOTHX POCCHHCKHX OPUCTOB B XIX, XX u
XXI BB. Tag, I'®. lllepuieHeBUY C IIO3UIUH IOPHUANYECKOTO ITO3UTUBH3MA
IO, IIPUHIIMIIAMH [IpaBa IIOHUMaA OOIIyI0 MBICAb, HAIIpABACHHE, BAOXKEH-
HbI€ 3aKOHOIATEAEM CO3HATEABHO HAM OECCO3HATEABHO B IIEABIH PA IOPH-
nudeckux HopM [epmieneBuy, I.®., 1907, c. 15]. llupokoe pacrpocTpa-
HEeHMe I[IoAydYHAa Todka 3peHud E.B. BacbkoBcKoro, BeICKaszaHHas UM 0e3
KaKHUX-AH00 HEOOXOAMMBIX TEOPETHIECKHUX apryMeHTOB: «[[pHHIIUIIEI IpaBa
BOODIIIE U €CTECTBEHHOI'O B YACTHOCTH SIBASIOTCS CIIOPHBIMH. .. JEAO CBELET-
Cd K IIOAHOMY B OECKOHTPOABHOMY CYZAEHCKOMY YCMOTPEHHIO, OT KOTOPOTO
HeTaAeKO B [0 IpousBosar» [BackkoBckuii, E.B., 1997, c. 102].

! Cwm., HanpuMep: BOABIIION 3TUMOAOTHYECKHUH CAOBaph pyccKoro a3bika. M. : ITposep-
nuHa, 1994. C. 254.

2 Cwm., HanpuMmep: I[Ipoxopos A.M. BoABIIION SHIIUKAOIIEAUYEeCKUHE caoBapb. M. ; CII6. :
BP3 : Hopunr, 1997. C. 60.

3 Aoruueckuii cAoBapb-CIIpaBoYHUK. M. : Hayka, 1975. C. 477.
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[Ipu Takux B3ragaax G0ABIIMHCTBA JOPEBOAIOIIMOHHBIX POCCHUCKUX yde-
HBIX-IOPUCTOB VIAHUBUTEABHBIM K TAYOOKHM HAayYHBIM ITPO3PEHUEM IIPe[-
CTaBAdIOTCS ABa APyruxX MHeHud. Tak, A.A. TuxomupoB nucaa: «/loakeH
JKe... YeM-HUOyIb PYKOBOACTBOBAThECS CaM 3aKOHOMATEAb, MaBasd HAU He
[aBasi AMYHOCTH IIPpaBa HAH OIIpEeeAsss KaKHe-Au00 NeHcTBHA KaK ee 004d-
3aHHOCTE [Tuxomupos, A.A., 1998, c. 569]. [Ipyroii (eite 60aee TOPa3UTEAb-
HBIH) npumep — BeIBoab! J.IT. Koszeabckoro. B «®uaocodpuyueckux mpenao-
xxkeHUax» S.I1. Kodeabckoro, HaupaBaeHHBIX A.A. BazeMckomy, npencenare-
AIO YAOKEHHOM KOMHCCHUH, co3BaHHOU Exarepunoit Il B 1767 r., onHO# U3
3a/1a49 KOTOPOH OBIAO COBEPILEHCTBOBAaHHE 3aKOHOIATEABCTBA, BO-IIEPBBIX,
OBIAO HIPEeNAOKEHO MU(pEepPeHIIPOBATE TEPMHUHBI «3aKOH» B «IIpaBo». Bo-
BTOPbIX, J.I1. Ko3eabCKUH IIPUHITUIIEI IIpaBa OIpeNeAsdA KaK «HedTo He-
H3MEeHHOe, CIIPAaBEJAHBOE H BceoOlllee, C TeM, YTOOBI H3aBaeMbI€ B
rocyZapcTBe “ynoTpeOHTeABHBIE 3aKOHBI” BCErZa HM COOTBETCTBO-
Baam» [Kozeabckuii, 4.I1., 1959, c. 353-354]*. C ogHO# CTOPOHBI, HEYIUBHU-
TeabHO, uTO B nasekoM XVIII B. 4.T1. KozeabCKUil HE CMOT OIIPENEAUTDH IPU-
pony IPHHIIUIIOB IIpaBa, OTHOCH UX K HEOIIpeNeAeHHOMY «HeuTo». BmecTe ¢
TeM J.I1. Ko3eabCcKuli 110 CyIIleCTBY yCTAHOBHA COOTHOIIIEHUE IIPUHITUIIOB U
HOPM IIpaBa: IIPUHIUIIEI IIpaBa eCTh Bceollllee, a u3gaBaeMble B rocyaap-
CTBE 3aKOHBI IOAXKHBI UM COOTBETCTBOBATbh. T€M CaMbIM OH ITPOBO3TAACHA
OPHUOPUTET IIPUHITUIIOB IIpaBa.

E.A. AykamieBa B 1970 r., B uncae nepBeix B CCCP cuneaaBmiag Teope-
THUYECKH HEOCTaTOYHBIN, HO BCE K€ IIar BIEpe[, OIpeeAdra IIPHUHITUIII
IIpaBa He KaK «HAeH», a B KadecTBe OOBEKTHUBHO OOYCAOBAEHHBIX HAa4aA,
«...B COOTBETCTBHHU C KOTOPLIMH CTPOUTCS CUCTeMa ITpaBa» [AykaieBa, E.A.,
1970, c. 21]. B To#t ke cratee masee E.A. AykameBa oToIaa OT 3TOTO IIO-
AOJKEHHUS: «...HadaAa, HAEH H SIBAAIOTCA NPHHIHIIAMH IpaBa» [AyKale-
Ba, E.A., 1970, c. 22]. C.C. AarekceeB B 1972 r. o CylIecTBy IIOBTOPHA
BeIBOAbI E.A. AyKareBoi: IPUHIIUII IIpaBa — 9TO «...BbIpakKeHHbIEe B IIpa-
B€ HCXOAHBI€ HOPMaTHBHO-PYKOBOASIIIIHE HaYaAd, XapaKTepH3yIOILHe
ero cozepkaHHe, €ero OCHOBEI, 3aKpeNA€HHbIE B HEM 3aKOHOMEPHOCTH
obiecTBeHHOH XU3HH. [[pHHIMNBI — 3TO0 TO, YTO NPOHH3BIBAaEeT Ipa-
BO, BBIIBAIET €r'0 COAEplKaHHE B BHAE HCXOAHBIX, CKBO3HBIX “HuaeH”,
TAaBHBIX Ha4aA, HOPMAaTHBHO-DYKOBOAALIHX IIOAONKEHHH» [Arekce-
eB, C.C., 1972, c. 102]. B nmocaexyronux HaydHbIX paborax C.C. AaekceeB
AUIIb HEYCTAHHO MHOBTOPHA: «[IpUHIINMIIBI IpaBa... 9TO... UOAEHU... CoAepKa-
rrecs B HopMax» [Aaekceen, C.C., 1989, c. 232].

MHorue COBETCKHE M POCCHUHMCKHE Hay4dHble PaOOTHHUKH BO BTOPOU ITI0AO-
BUHE XX B. U B Ha9ase XXI B. IPaKTUYECKH AUIIb BOCIIPOU3BOANUAN BEIBOBI
E.A. AykamieBoit u C.C. ArekceeBa®. Tak, B 3ammunieHHo#t A.B. Konosaso-

4 Cwm. takxe: [3oaoTyxuHa, H.M., 2018, c. 241-242].
5 Cw. 6oaee oppo6Ho: [Epmros, B.B., 2018, c. 259-309].
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BBIM IMCCEPTAIIMH Ha COHCKAHME yYE€HOM CTEIleHH MOKTOopa IOPHUANYECKUX
HayK Ha TeMy «[IpHHIIUIIBI rpasKAaHCKOIo Ipasa...», IIoAararw, TeopeThde-
CKU HEyOeIUTEABHO IPHHIIUIIBI IIpaBa OIIPEAEASIOTCS «...KaK O00BEKTHB-
Hble, YHHBEPCaAbHbIe, TAODaAbHbIE HAEeH O HaHOoAee 3¢ deKTHBHOH
OpraHH3allHH IIPABOBOrO aclleKTa O0IIeCTBEHHOIO YCTPOHCTBa, OTpa-
KalolIHe O0'bEKTHBHBIE CBOHCTBAa NMPHPOALI AIOAEH H O0'BEKTHBHBIE
3aKOHOMEPHOCTH COLIHAABHOI'0O B3aHMoAeHcTBHS...» [KoHoBaroB, A.B.,
2019, c. 56].

3aBepiiadg aHaANu3 HAlTHOHAABHOM CHENMaABHOHM AUTEpaTyphl O IIPHUHIIH-
ax IpaBa, IPUBEAY pa3aesdeMbI MHOIO BeIBoA A.P. BopoHoBa: «...B poc-
CHUMCKOH IIPaBOBOM HAYKeE, a TaKXKe B 3aKOHOAATEABHON U IIPaBOIIPHMEHU-
TeAbHOU esaTeAbHOCTH HaMedaeTcs OTHOIIEHUE... OIIUChIBaeMoe (POpMYyAOH
“ImapcTBYIOT, HO He nIpaBar”. [lepen mpuHIMIaMU (POPMaAbHO IIPEKAOHSIOT-
cd, UX yBazKaloT, O HUX MHUIIYT KHUTH, UX BBIHOCAT B II€PBbIE€ TAABBI U pa3-
[EeABI 3aKOHOB, B YaCTHOCTH, KOJIEKCOB, HO KOT4a PeYb 3aXOQUT O KOHKPET-
HOM 3aKOHOTBOPYECKOH HAH ITPaBOIIPUMEHHUTEABPHOH paboTe, TO 3a9acTyIo O
HUX 3a0bIBAIOT WAV UX UTHOPHUPYIOT B YIOAY CHIOMHHYTHOM ITOAUTHYECKOH,
HEIIPaBHABHO ITOHATON NPOodheCCHOHAABHOM HMAHM HHOH “Iieaecoo0paszHOCTH»
[Boponos, A.®., 2009, c. J].

B cBfA3M c orpaHHYEHHBIM OOBEMOM CTATBU IIPUBENY OLEHKHU IIPHUPO-
OBl IPUHIIUIIOB IIpaBa AWIIb HEKOTOPBIX 3apPyOeKHBIX HAYYHBIX PaAOOTHH-
KoB. Tag, I'. Bpabau cunraa, [ymaro, IUCKYyCCHOHHO, 9KBHBAACHTOM ODOIIIHNX
IIPUHIIUIIOB IIpaBa «...eCTECTBEHHOE IIpaBo cIipaBefanuBocTH» [Bpabax, T,
1988, c. 175]. Boaee meTaabHBIN aHaAM3 ITO3UIUI 3apyOE’KHBIX HAYYIHBIX
paboTHHKOB H3A0XKeH B Moe¥d moHorpaduu [Epimmos, B.B., 2018, c. 255-
323].

Pe3YABTaTBI HCCAC€OOBaAHHA

Iaaee XoTeAOCH OBI MCCAEIOBATH COOCTBEHHO MPOOAEMEBI Cy/IeOHOrO mpaBo-
TBOopYecTBa. [IppHMMasdg BO BHUMaHHWE 33JaHHBIA O0BEM CTATBH, BBIHYK-
[eH OTPaHUYUTHCS aHAAW30M AUIIL HaubOoAee IPKUX ITyOAMKAIlWi, Ha MOH
B3TASI, HanboAee XapaKTepHBIX B 9TOH 00AaCTH HAYYHBIX HCCAEIOBAHUH Ha
pybexe XIX-XX BB. 1 Bo BTOpOii moaoBuHe XX B. mpexzae Bcero B ['epma-
HuH, ABctpun, @paniuu u CIIIA®.

B konne XIX B. B 'epMaHnu rocioficTBOBAAO HAaHAEKTHOE YIE€HUE O IIpa-
B€, CYILIHOCTH KOTOPOI'0 CBOAHAACH K OCMBICAEHHIO HEMEIKUMHU yIE€HBIMU
puMckoro mpasa. Ecau raoccaTopbl CTPEMUAUCH IIOHATH CMBICA PUMCKOIO
IIpaBa, TO IIOCTTAOCCATOPEI IIPHUCIIOCAOANBAAN PUMCKOE ITPaBO K HOBBIM, CO-
BPEMEHHBIM UM YCAOBUSM, IBITAAUCH NeAyKTHBHO AaTh OTBETbl Ha BHOBb
BO3HUKIIINE BOIIPOCHI.

¢ Boaee meTaAbHO maHHAasa IIpobaeMa mccaeqoBaHa B Moei MoHorpaduu [Epmos, B.B.,
2018, c. 457-498].
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Pymoabd or MepuHr Bo BTopoii moroBuHe XX B. MPeACTABHA KPUTHYE-
CKHH aHaAW3 MaHAEKTHOTO yieHus B pabore «lleap B mpaBe». [Io MHEHHIO
P. lepuHra, OCHOBHYIO POAb B IIPABOBOM AHAAM3€ OAYKHA HTPATh OIEHKA
TOM IIeAM, KOTOPYIO MMeeT HopMa IpaBa. «leab, — mucaa P. Mepunr, — ecTsb
TBOpYECKas CHAA BCETO IIpaBa», «HET IIPAaBOBOTO ITOAOXKEHHUS, KOTOPOE He
6BIA0 GBI 06S3aHO CBOMM ITPOMCXOXKIEHHEM KaKoi-au6o neam [Mepusnr, P.,
2006, c. 90]. OToT aBTOP, K COKAAEHUIO, MAAO BHUMAHUS YIEAUA COOCTBEH-
HO TIpobaemMam CymeOHOTO IPaBOTBOPYECTBA, OJHAKO TAKOM ITOCTaHOBKOH
BOIIpoca HadaA ANCKYCCHIO O IIpaBe.

Ockap BroaoB B craThe «3aKOHOOATEABCTBO U CcynebHasa (PyHKITUS», OILy-
O0ankoBaHHOU B 1885 r., chopMyarpoBas BecbMa CIIOPHBIA BBIBOL O TOM,
YTO «3aKOHOMAATEABCTBO... BOODIIE HE IBASIETCS ITIOAHOLIEHHBIM HCTOYHU-
KOM ITpaBar; CyAbl BO3BOAAT 3MaHUe ITpaBa. OTciofa IpaBo — pe3yAbTaT Co-
BMECTHOH paboTkI 3aKoHOAaTeAd U cynoB [Bulow, O., 1995, p. 71 ff]. Boaee
Toro, O. BroaoB cmeaaa u 6oaee paUKaAbHBIH BEIBO: JOITyCKaA TOAKOBaHUE
contra legem (mpoTuBOpeYalliee 3aK0OHY).

JIpyroiif N3BECTHBIH HEMeIKU yueHsIit Hozed Koaep B konrie XIX B. rmof-
[OEepKUBaA OOBEKTHBHO-TEACOAOTHYECKOE TOAKOBAaHHE 3aKOHA — €X nunc,
HAIIpaBA€HHOE Ha IIOHMCK CMBICAA 3aKOHA, KOTOPBIM Oymer Hamboaee pa-
3YMHBIM U CIIPABEIAMBBIM B YCAOBHSIX BPEMEHHU ITPUMEHEHHs 3akoHa [Her-
get, J.E. and Wallace, S., 1987, p. 408]. HeobxoguMo crenmasbHO OTMe-
tuth: O. BroaoB u 1. Koaep HccaemoBasu yMepeHHBIH BUL «CyAe6HOTO Impa-
BOTBOPYECTBa», UMEIOIINH 3HAYEHHE TOABKO A PACCMAaTPHUBAEMOTO CIiopa
[Koaep, M., 2006, c. 49]. P. Lluteabman ke npemaarasn B 1889 r. mpusHa-
BaThb OOSI3BIBAIOIILYI0 POABL CyAeOHOM IMPaKTUKHU OAS OOecredeHUs paBHOM
J[ASl BCEX CIIPABEOAVMBOCTH U 3alllUTHI YIACTHHUKOB obopota [Dawson, J.P.,
1968, p. 443].

EBreuutt OpAux, IIIUPOKO HU3BECTHBIN aBCTPUHCKUE ITpodeccop, pasBU-
Bas YYE€HHS JOKTPHUHBI P. Wepunra, O. Broaosa, Y. Koaepa u LOPYTUX HEMEIL-
KHX y4Y€HbIX, B Hadaae XX B. akIIeHTUPOBaA BHUMaHHe Ha <KHUBOM» IIpaBe,
roaarasi, 4To «IIMCaHOe» IIPaBO He BCErlia COOTBETCTBYET pPeaAbHBIM 3aIIpo-
cam [Erlich, E., 1917, pp. 47-58, 60]. B cBg3u c HOBBIMH COIIMAaAbHBIMH pe-
aAWSIMU «ITHCAHOE» ITPaBO IOAYKHO IPHUMEHATHCH, 10 MHeHHUI0 E. Opanxa, B
nyxe HOBoro BpeMeHH [Erlich, E., 2002, p. 174]. B pesyasrare E. Opaunx, c
OMHOM CTOPOHBI, BEICTYIIAA 3a «CBOOOIHOE CyaeOHOEe ITPaBOTBOPYECTBOY, HA-
3pIBad €ro «CBOOOOHBIM HaxoxkaeHueM IipaBar» [Herget, J.E. and Wallace, S.,
1987, p. 410]. C mpyroit croponbl, E. DpAux mpusHaBas HEOOXOIUMOCTH
OrpaHHYEeHHUd CyneOHOro ITPaBOTBOPYECTBAa, KOTOPOE, II0 €ro MHEHHIO,
MOAZKHO OBITH B «FraPMOHUM» C IPHUHITUIIAMH AeHCTBYIOIIETO ITpaBa U IIpaBo-
Bo#t Hayku. Cya MOXKeT pa3BUBaTh IIPaBo, HO, IIOAUYEPKUBAA YIEHBIH, TOAD-
KO B paMKaxX OCHOB ZIEMCTBYIOIIIETO IIPaBOIIOPsIAKa, He coTpsicasl U He 3aMe-
Hada ero [Erlich, E., 2002, p. 340]. [IppuHuMag Bo BHUMaHHE HU3AOXKEHHBIE
TEOpPEeTHUYECKHe BBIBOABI, B CAydYasaxX BbIPaOOTKHU HOPM IIpaBa B «TaPMOHHUH»
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C IIPUHITUIIAMH IIpaBa (TEOPETHYECKU TOYHee, Ha MOM B3TAS, — B IIOPSIKe
KOHKPETH3alluu IIPUHUUIOB npaBa) E. Opanxa yxxe Heab3d Has3BaTh AcH-
CTBHUTEABHBIM U 0€3yCAOBHBIM CTOPOHHHKOM «CBOOOZHOTO CyZeOHOTO IIpaBo-
TBOPYECTBa», PAAUKAABHOIO BHAA «CyAeOHOTO IIPaBOTBOPUECTBAY.

l'epman KanTopoBud nop nceBgoHuMoM ['Hoyca ®@aaBusa B pabore «Bopb-
6a 3a mpaBoByIo HAyKy» |[Gnaeus Flavius, 1906] 0600611MA IUCKYCCUU B HayKe
OTHOCHUTEABHO HEMEIIKOTO IIpaBa Ha pybexe XIX-XX BB. B atoMm Tpyne mpu-
BOIHUTCSI BBIPAOOTAHHOE IIOHSATHE «IBHXKEHHE 3a CBOOOAHOE IIPaBO», IIO CYy-
IIIECTBY COBIIaaaBlllee ¢ IToHATHEM E. Opanxa «cBoOOAHOE HAXOXKICHUE IIpa-
Bar. OOIIMH CMBICA «IBHKEHHS 3a CBODOIHOE IIPaBO» COCTOSA B 3aIuTe Ooaee
CBOOOIHOTO «CyneOHOTO IIPaBOTBOPYECTBA» U OOBEKTHBHO-TEACOAOTHTIECKOIO
METOIa TOAKOBaHHS 3aKOHOB. OOBEKTHBHO-TEACOAOTHIECKOE TOAKOBaHHE 3a-
KOHOB — €X nunc, 1o I'. KaHTopoBu4y, BbIpaxkaA0Ch B IOHUMAaHHUU 3aKOHOB C
Y4E€TOM BHUIAECHHS COBPEMEHHBIX ONTHUMAABHBIX II€AEH 3aKOHOOATEABHOIO pe-
TYAMPOBaHUS OOIIECTBEHHBIX OTHOIIIeHHH. B To ke Bpemsa B 1911 r. I'. Kan-
TOPOBHUY YTOYHHA: CBOOOIHOE «CymebHOe IIpaBOTBOPYECTBO» HE MOKET OCY-
HIECTBAATECA contra legem (Bompeku 3akony) [Curran, V.G., 2001, p. 163].

I'ycraB Pagbpyx Takske BBICTyIAA 38 O0OBEKTHUBHO-TEACOAOTHYECKOE TOA-
KOBaHHUE 3aKOHOB ex nunc [Panbpyx, I'., 1915, c. 123-124|. B yacTHOCTH,
. Pagbpyx rccaemoBaa MpOTUBOPEYAIIHE, II0 €70 MHEHUIO, APYT APYTY dAe-
MEHTBI: IIPUHIIUIIBI Pa3eA€HUd BAAaCTeH, ITpaBHAa HEOOIIyCTHUMOCTH OTKa-
3a B IIpaBocyauH U PaKT Hen30eKHOH IPOOEABPHOCTH B IIO3UTHBHOM IIpa-
Be. B aTuX caydadx, cyUTaA yUE€HBIM, INPHUHIIMI Pa3deA€HUS BAACTEH I0A-
KE€H YCTYIIUTb MECTO HEIIpepeKaeMoMy IIpaBHAY O HEAOIIYCTUMOCTH OTKasa
B nipaBocyauu [Panbpyx, I'., 1915, c. 67-68].

B ToO e BpeMsd B COOTBETCTBUU C HAyJYHO OOOCHOBAHHOM KOHIIEIIIHEH
HHTETPATUBHOTO IIPAaBOIIOHUMAaHHUA, CHHTE3UPYIOMIEH NIPHUHIIUIIEI 1 HOPMBI
IIpaBa, comepKallyecs Bo BCeX (popMax HAITHOHAABHOI'O U MEKIYyHaPOIHO-
ro IpaBa (a He TOABKO B (popMe HaIlHOHAABHBIX HOPMATHUBHBIX IIPaBOBBIX
aKTOB, UTO OBIAO XapaKTEpPHO IAS IOPUAUIECKOT0 I0O3UTHBH3MA), ITpodeaa B
IIpaBe, KakK IIpaBUAO, HeT. [Ipobea B mpaBe — MHUMEBIN. [Ipy TakoM Teope-
TUYECKOM IIOIXO/I€ BOIIPOC O HEOOXOAUMOCTH OTKa3a B IIPABOCYAHH He BO3-
HuKaeT. CaeioBaTEABHO, IIPH HAAWYHH IIPHUHIIUIIOB IIpaBa, PErYAUPYIOIINX
IIPaBOOTHOILIEHH, HET OCHOBAHHUH OTKa3bIBaTh B IPAaBOCYAHU. [IpHHIIUIIBI
IIpaBa MOIYT OBITH CaMOCTOSITEABHBIMH IIPABOBBIMH OCHOBAHHUSIMH BBIHE-
ceHHsa CyneOHBIX akToB. Bmecre ¢ TeMm, mo MHeHuwoo [. Panbpyxa, cynpd,
CTAAKHBasICh C IIpobeAraMU B 3aKOHE, MOKET BBIHECTH PeIlleHHe, UCXOO U3
CyOBEKTUBHOTO IIOHUMAaHUS Iieaeil npasa [Pagbpyx, I'., 1915, c. 124-125].
FaaBHas U3 3THUX IeAell — CIpaBeIAMBOCTL. BTopada — 11eAecoo0pa3HOCTE.
TpeTbs — cTAaOMABHOCTE B ITPEACKA3yEeMOCTE IIpaBa. OTH TPH IPHUHITUIIA, KaK
rioaaraet I'. Panbpyx, aexxat B ocHOBe IIpaBa [Panbpyx, I'., 2004, c. 86-91].
Ha Mmoii B3ragn, Bo-IIEPBBIX, CIIPABEIANBOCTD, IIEAECOO0PA3HOCTD, CTAOHAD-
HOCTBb U IIPEACKa3yeMOCThb He SBASIOTCS IPHHIIMIIAMU IIpaBa. Bo-BTOpHIX,
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Ha IIpaKTHUKe IIPUMEHEeHNe CyIaMH Ha3BaHHBIX «IIPUHIIUIIOB IIpaBa» MOXKET
IPUBECTU K HEOIIPEAEACHHOH CymeOHON mpaKkTHKe'.

®. Xek BBICTYIIAA AHAEPOM MOOKTPUHBI «IOPUCIPYAEHIIMU HHTEPECOB.
PasBuBas BeIBofbI P. Mepunra, oH moaaraa, 9To B OCHOBE ITPABA ITOKOHTCS
3aluTa KOHKYPEHTHBIX COIlMaAbHBIX HHTepecoB [Heck, P., 1948]. Bmecre ¢
TeM ®. Xek moaaraa: BoIpabaTbiBaeMble CyJaMH HOPMEBI B cAydasax IIpobeaa
IIPUMEHSIOTCSI UMH eX post K KOHKPETHOMY CIIOPY M HE CTAaHOBSITCS 00s13a-
TEeABHBIMH JAd OYIyIINX aHAAOTHYHBIX CIIOPOB KaK HOPMbBI 3aKOHOB. B 3THxX
CcAydasgx B COOTBETCTBUU C Hay4YHO OOOCHOBaHHOM KOHIENIIHed HHTEerpa-
TUBHOTO IIPABOIIOHMMAaHHUS, Ha MOM B3TASI/], PeUYb CAEAYET BECTH O TOAKO-
BaHUU U IIPUMEHEHUHM CYy[OM IIPHHIIUIIOB M HOPM IIpaBa, COAEPKalllUXCH
B MHBIX (hopMax HaAITMOHAABHOTO HAM MEXKAYHapPOMLHOTO IIpaBa, IIOCKOABKY
IIpoOeAbHbBIE 30HBI YCTAHOBAEHBI AUIID B «(3aKOHOIATEALCTBEY.

Anaan3upys OpobaeMbl «CyaeOHOTO MIPaBOTBOPUECTBA», HEBO3MOIKHO
oCTaBHUTH 0e3 BHUMaHUS «dHCTOE ydeHue o npaBe» ['anca Kean3eHa, B KoTo-
poM cucTeMa IpaBa Oblra OCHOBaHA HA aHAAUTHYECKOM Ho3utuBusMe [Ky-
npsBueB, B.H. u PasymosBuy, H.H., pen., 1987]. Ilo I'. Kean3eny, aroboe pe-
LIIeHVe, BHIHECEHHOE CYZIOM Ha OCHOBe Ooaee 0011el HOpMBI 3aKOHA, CO31aeT
HOBYIO HOpMYy. UHAMBUAYyaAbHBIE HOPMBI, co3naBaeMble cyaoM ad hoc mmpu-
MEHHUTEABHO K KasKIOMy KOHKPETHOMY CIIOPY, pa3BHBaIOIINe Oosee obIme
HOPMBI, CoZiepaKallliecs B «3aKOHOAATEABCTBEe», Kak cuuTaa I'. KeabseH, aB-
ASIFOTCS CaMbIM HU3KHM 3B€HOM B HOpMaTUBHOH uepapxuu. Cae10BaTEABHO,
I'. Keab3eH 110 CyIIECTBY He pa3Anudas IIPaBOTBOPUYECKYIO U IIPaBOIIPUMEHU-
TEeABHYIO [eaTEeABHOCTb. [IpH TaKOM IIOAXO/e ITO3UTHBHOE «IIPAaBO» SIBASET-
cd, KOHEeYHO ke, OecripobeabHbiM [Kelsen, H., 1990, pp. 132-134]. Ogua-
KO, pasrpaHUYHBasl IPaBOTBOPYECKYIO U ITPABOIPUMEHUTEABHYIO NeATEAb-
HOCTB, BO3MOXKHO C(DOPMYAUPOBATH COBEPIIIEHHO HHOH BBIBO/: «BbIPAOOTKA»
CyIOM HWHOUBUAYAABHBIX «HOPM IIpaBa» TEOPETHYECKU MAUCKYCCHUOHHA, a
OpaKTUYeCKH — KOHTPHPoAyKTUBHA. Boaee Toro, K coxkaaeHuio, I'. Kearzen
CUHTaA, YTO MHOWBHAYAALHOE «CyAeOHOe IIPaBOTBOPYECTBO» MOIKET H3Me-
HUTDb UAU OTBEPTHYTH AIOOyI0 HOpMy 3akoHa [Kelsen, H., 1990, p. 135].

Bo ®paHIinu Ha nnepBoM aTane B IpuHATOM B 1804 r. I'pazkiaHCKOM KO-
[eKce ObIAa 3aKpeIiAeHa CT. 5, COTAACHO KOTOPOH cyzaM ObIAO KaTeropude-
CKHU 3alIpelleHo COo3/4aBaTh HOPMbBI oOmiero xapaktepa. C IIeABI0 IPenoT-
BpallleHUs CBOOOHOTO TOAKOBAHUS 3aKOHOB IIPU 3aKOHOAATEABHOM OpraHe
®pannmu Obia yupexkneH Kaccammonnsiil TpubyHaa (B naspHeliniem — Kac-
carmonusblii Cyn). Kaccarmonusbrii TpubyHaa Ipy 3aKOHOAATEABHOM OpTraHe
®paHIUN OOAXKEH ObIA OTBEYATH Ha 3aIIPOChI Cy0B, OOpallleHHbIE K 3aKO-
Homatearo. OgHaKo Ha IpakTuke padora Kaccarmmonnoro TpubyHasa oka-
3asnack HeapderTuBHOH |[Merryman, J.H. and Pérez-Perdomo, R., 2007,
p. 40]. Bo3moxkHo, o aToH mpuumHe B [pazkpaHckuit Komekc PpaHIIUU

7 Cw. 6oaee nogpo6uo: [Epuros, B.B., 2018, c. 255-309].
Justice. Vol. 2, no. 1. 2020
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(T’K®) Or1aa BBeneHa cT. 4, 3aIpeniaiomnasg 0OTKa3bIBaTh B IIPABOCYIHUH IO
IIPEAAOTOM OTCYTCTBHSI IPUMEHUMON 3aKOHOAATEABHON HOPMBI.

Ha moii B3rasgzm, B pesyabrate nogBaeHud B ['K dpaniuu cr. 4 1pobean! B
Konekce, Bo3HUKAaIOIIHE 10 OOBEKTUBHBIM U CyOBEKTHBHBIM IIPUYHMHAM, B
cyneOHON IPaKTHKe MOTAH OBITE pa3pellleHbl KaK MUHHUMYM ABYMS ITyTSMH.
[TepBBI#i DyTH — HAYYHO 0OOCHOBAHHBIN IIEPEX0 OT IOPUAHNYIECKOr0 II03UTH-
BH3Ma K UHTET'PATUBHOMY IIPABOIIOHHMMAHUIO, B COOTBETCTBHU C KOTOPHIM
CyZbl MOTAH OBl IIPUMEHSITH IIPUHIIUIIBI B HOPMBI IIpaBa, CoAepKallliecs BO
Bcex (popMax Kak (PpaHIy3CKOTO, TaK M MEXKAyHapOoIHOTO IIpaBa. Bropoit
IyTh — HAy4YHO AHUCKYCCHOHHBIN, XapaKTepHU3YIOIINiica HHTerpanuet mnpa-
Ba U Hempasa, B ToM uncae 'K dpaHium u «cyaeOHOro mpaBOTBOPYECTBAY.
B urore Kaccarmmonnriii TpubyHaa Obia peoprannioBaH B KaccaiimoHHBIH
Cyn, BO3TAaBUBIIHH IIpoIlecC «CyAeOHOTO IIpaBOTBOpYecTBa». Takum obpa-
30M, cynebHasa IpakKTHKa, K COXKaA€HHUIO, II0IIAA II0 BTOPOMY IIyTH.

B 1899 ronay 6niaa onybankoBaHa pabora @pancya Kenu «MeTon TOAKO-
BaHMS HUCTOYHUKOB ITO3UTHBHOIO YacCTHOTO IIpaBay. I[Ipr3HaBad UMMaHEHT-
HYIO IIPOOEABHOCTE IT03UTHUBHOrO npasa, ®. XKeunwn [Gény, F., 1954, pp. 78-
79] cuuTas BO3MOXKHBIM B «HAy4YHOM IIOHCKE ITpaBa» yYUTHIBATDH «(IIOAUTHKY
IIpaBa» C YYETOM COBPEMEHHBIX MOPaAABHBIX ¥ 9KOHOMUYECKHUX IIEHHOCTHBIX
IIPEAIIOCBIAOK, a TaKxXKe Iieael mpasa. IIpuuem 6a30BBIMH OOBEKTHBHBIMH
HeadMu, 1o MHeHHI0 ®. 2KeHH, aBAFIOTCA CIIPaBEOAHMBOCTE KU COLlMAAbHAad
noab3a. B atoi cBasu ®. XKeHu BBIABUHYA AO3YHT: «Hepes3 I'pakmaHCKUH
KOIEKC, HO JaAbllle ero». Bo3parkaa onImoHeHTaM, YIIPEKaBIINM €ro B Ha-
PYLIEHNHN KOHIENIIMU pa3feAeHUs Baactel, ®. 2KeHu oTBedaas: He HYKHO
BO3BOIOUTE IIPUHIIUI PA3AEACHHS BAacTeil B aOCOAIOT, IIOCKOABKY OH IOITY-
CKaA cBObogHOe «cymeOHOe ITPaBOTBOPUYECTBO» TOABKO B IIPOOEABHBIX 30HAX
no3uTuBHOrO 1paBa [Gény, F., 1954, pp. 144, 151, 361-363, 457]. Boaee
TOT0, CO3JaHHad CyZOoM «HOopMar, 1o @. 2KeHH, IpuUMeHHUMa €X post TOABKO K
KOHKPETHOMY CIIOPY U He BAFeTCS 00513aTeABHOH AT IIOCAELYIONINX Cynel-
HBIX IIpolieccoB. Kak mpenacraBageTcs, B 3THUX BbIBofax . 2KeHU 110 cyIrle-
CTBY UCXOOUA U3 JOKTPUHELI pazneacHus Baacteit [Gény, F., 1954, pp. 325
327]. CaemoBateabHo, @. 2KeHU He ObIA CTOPOHHUKOM PagUKaABHOTO BHAA
«cynebHoro mpaBoTBoOpUecTBar. Mcxoms M3 OOBEKTHBHO-TEAEOAOTHIECKOTO
TOAKOBaHHS IIpaBa — €X NUNC, YYUTHIBAIOIIETO COBPEMEHHBIE PEAABHOCTH
u norpebHOCTH OoOmIecTBa, ®. 2KeHH, BO-IIEPBBIX, AOILyCKaA, 10 MOeH Tep-
MWHOAOTHH, YMEPEHHOe «CyZLebHOoe ITpaBOTBOPYECTBO» TOABKO 3a IIpe/eAa-
MU 3aKOHa M, BO-BTOPBIX, HE CUHUTAA €r0 PE3yALTATHI 00s13aTEABHBIMH [JAS
apyrux cymoB. CaemoBaTeabHO, 10 cylrtecTBy @. 2KeHu mpu3HaBaa: CyI B
pe3yabTaTe TOAKOBAHHUS IIpaBa BhIpabaTbhIBaeT He «HOPMBD IIpaBa, a «I103HU-
LUH CyJar», KOTOpble APYTHUMH CyAaMH MOTYT AUIIE YIUTBIBATECA B CHAY UX
yOemuTeAPHOCTH U 000CHOBAHHOCTH.

CTOpPOHHHUKOM PaaVKAABHOIO BHA «CyAeOHOTO IIpaBOTBOPYECTBa» OBIA
Patimon Caaetiab, KOTOPBIH IepedpasupoBas OCHOBHOM A03yHT @. 2KeHU U
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BMecTo «Hepes ['paskmaHCKUM KOAEKC, HO JAABIIIE €0y IIPEAAOKUA APYTOH —
«[Jaapire I'paskjaHCKOTO KoZeKca, HO yepes3 Hero». P. Caaeliab moryckaa Ta-
Koe cyneOHOe TOAKOBAaHHE B OTPBIBE OT BOAW HUCTOPHYUECKOTO 3aKOHOIATe-
ASI, KOTOPOE YIUTBLIBAET MTOTPEOHOCTH U3MEHSIOIIET0CS BpEMEHH; TI0IBEPTaA
OCTPaKHU3My TOAKOBaHHE CylaMM BOAHM 3aKOHOJAATEAd, IIPUKPHIBAIOIIlEE aK-
THBHOE U peasbHoe «cynebHoe mpaBoTBopuecTBO» [Saleilles, R., 1954].

B CIIIA gBUXEHHIO IIPAaBOBOTO Peasr3Ma MPEKIE BCETO ObIAU ITOCBSIIIIE-
HbI paboTer O. Xoamca, k. I'pes, P. INlayana u B. Kapmozo. Tak, B CIIIA ¢
umeHeM O. XoaMca CBsSI3aHO CTAaHOBAE€HUWE HOBOH ITPaBOBOM MHapagurMbl —
oparMaTH4YecKod IOpUCIPYAEHIINH, JOMUHUPYIONIEH U B HACTOsIIlee Bpe-
Ms. Cynpa O. XoAMC IIpU3BIBaA K IIPHU3HAHUIO PEAABHOCTH TOTO, YTO CyAbl
Y4acTBYIOT B IIPABOTBOPYECTBE U OCYIIECTBALIOT €TI0, YYHUThIBas aHaANU3 I10-
antuku npasa [Tushnet, M., 1977, p. 1017]. B cBoeii 3HamMeHUTOH paboTe
«Obmee mpaBo» O. XoaMmc nucaa: «[IpaBo KUBET IIOCPEACTBOM OIIBITA, a HE
AOTHKU. HacyuiHele mOoTpeOHOCTH BPEMEHH, MPEBAAWPYIOIIHE MOPAAbHBIE
U TIOAUTHYECKHE TEOPHUH, MHTYHUIIUU B 00AACTU OOIIECTBEHHOH ITOAUTHKH,
OCO3HAHHBIE HMAM Oecco3HaTeAbHBbIE, Haske IIPeIpacCydKH, KOTOPbIE CBOH-
CTBEHHBI CyObsM, KaK H AIOOBIM IpaskaaHaM, UMEIOT IIPH BBIOOpE IIpaBo-
BBIX HOPM, PETYAUPYIOILINX ITIOBEeJEeHUE AIOAeH, Kyaa Ooablilee 3HAYECHUE, YeM
cuasorusM. IIpaBo oTpazkaeT UCTOPHIO HAIIMOHAABHOT'O PA3BUTHI B T€UYEHUE
MHOTHX BeKOB...» [LIut. mto: Kellogg, F.R., 2007, p. 121]. B pemenuu 110 geay
Southern Pacific Cov. Jensen (1917) O. XoAMC yTOYHHA CBOIO ITO3UIIHIO:
npaBo CIIIA He mpencTaBageT COOOM 3aKPBITYIO CHUCTEMY CYIIIECTBYIOIIIMX
IIpeleNeHTOB, CyAbl TBOPSAT M MEHSIOT IIPaBo, OyAydH OCHOBHBLIM IIPaBO-
TBOPILIEM B aMEPUKAHCKOH ImpaBoBoii cucreMme [Duxbury, N., 1997, p. 48].
Opmnako O. XoAMC TaKiKe He ObIA CTOPOHHUKOM PaauKaAbHOTO BHAA «CyHeb-
HOI'0 ITPaBOTBOPYECTBA», CUUTASI, YTO OLIEHKA U IIepeolleHKa IIOAUTHUKY IIpa-
Ba He IBAFeTCs OCHOBHOH 3amadedl cyzma. XoAMcC mucaa: «...0bI1A0 ObI HeKe-
AATEABHO, €CAH OBbI CybH MHOAXKHBI OBIAM 3aHUMATHCS OOHOBAECHUEM IMIpaBa.
Oto He ux dpyHruus» [Lurt. mo: Grey, T.C., 1989, p. 835].

B 1909 rony mpodeccop I'apBapackoii mkoas! npasa k. I'peit omy0an-
KoBaa paboty «O mpupoae U UCTOYHHUKAX IIpaBa», B KOTOPOH IIpUIIleA K BbI-
Boay: «YTo pemiaroT CyAbl, TO U €CThb IIPaBO, IIOCKOABKY B PE3yAbBTATE TOA-
KOBaHUSA HEOMHO3HAYHOI'O0 TEKCTa 3aKOHa OHU BBIPAOATHIBAIOT ITO3UIIHIO
3aKOHOZIATeAd, OHH CaMM 3aKOHOAATeALCTBYIOT» [Gray, J.C., 1948, pp. 84,
173]. Jaaee [Ixx. 'pett BHeC CYIIECTBEHHOE U IIPOTHBOPEYUBOE JOIIOAHEHUE:
U IpeleneHThl He IBAFIOTCH IIPaBOM, TaK KaK JIOIIyCKAaIOT OIIPeNeA€HHYIO
cBobony cynmetickoro ycmotpenuda [Gray, J.C., 1948, p. 125]. [Ix. peii, Ha
MOM B3TA4, C HO3UINH AUCKYCCHOHHOM KOHIIENIIUYN HHTErpalluu IpaBa u
HempaBa, Pa3HOPOIHBIX COIIMAABHBIX PETYAITOPOB OOIIIECTBEHHBIX OTHOIIIE-
HUl, CHHTE3UPOBAA B €IMHYIO CHCTEMYy IIpaBa HOPMBI 3aKOHA, CyIeOHbIE
IIpeleleHTh], IPUHIIUIBI MOpaAl, Hay4dHble JOKTPUHEI U T. A. [Gray, J.C.,
1948, pp. 123-124, 307-308]. Boaee Toro, [Ik. 'peit mpenroKuA HEyOEI-
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TEeABHYIO MepPapXHI0 HUCTOYHHKOB IIpaBa, B KOTOPOU IIOCTAaBHA B OIUH PLAL
Pa3HOPOAHbIE COIMAABHBIE PETYAATOPEI — 3aKOHBI, 3aTeM IIpeleNeHThI, Ha-
Y4HBIE€ JOKTPHUHBI U 00bIYau. B caydae HEBO3MOXKHOCTH IIPUMEHSTH Ha3BaH-
HbIe UCTOYHHUKH OH IIpefaaras IIpUMEHUTD IPUHIUIIEI Mopaau [Gray, J.C.,
1948, pp. 288-289, 302]. [Tocaegumii BeiBox k. I'ped ermre Ooablire yoek-
JaeT B TOM, YTO €ro JOBOABI OCHOBAHbI HA ANCKYCCHOHHON KOHIIENIIUN UH-
TEeTPaTHBHOIO IIPaBOIIOHUMAaHM1d, B COOTBETCTBUU C KOTOPOHY B €IMHOM CHU-
cTeMe IIpaBa TEeOPETUYEeCKH HeyOeaUTEeABHO CHHTE3HPYIOTCS PasHOPOIHBIE
COLIMaABHBIE DAEMEHTBI — [IPABO U HEIIPABO.

Pocko Ilaynn, mekan [apBapAckoil HIKOABI IIpaBa, CTaA H3BECTEH B
1908 r. mocae mnybaukamuu craTbu «MexaHudyecKas IOPUCIIPYACHIIHS»
[Pound, R., 1908, p. 605 ff]. B kouueniuu, paspaborannoii P. ITaynmgowm,
HCCA€IOBaANCH ITYOAMYHBIE B YaCTHBIE UHTEPECHI, baraHC MexXay HUMHU. Ta-
KoM noaxon K nipasy P. Ilaysa Ha3pIBaA «COIMOAOTHYECKOH IOPHUCIPYACHIIU-
ei», UAU «ITpaBOBBIM mparmatudMomM» [Pound, R., 1908, p. 609 ff]. P. Ilayun
IIpearoAaras: JUHaAMHUYECKOe pa3BHUTHE IIpaBa HE MOKET OCYILECTBASTHCS
0e3 «cynmebHOTO IIpaBoTBOpYecTBa». Ilo MHeHMIo P. [Taynpma, IpHHIHII pas-
IEACHHUSI BAACTEM O3HA4YaEeT AUIID, UTO [IAS CyLOB IIPABOTBOPYECTBO HE SB-
AsieTCd OCHOBHOM (pyHKIMeH M HOCHUT BBIHYKIEHHBIM M BTOPHUYHBIN Xa-
pakTep. Cyapl AWIIE OOIOAHSIIOT M M3MEHSIOT HOPMBI 3akoHa [Pound, R.,
1922, p. 105]. B T0 ke BpeMsa peasbHasi IPaKTUKa BhIPAOOTKU U IIPHMEHe-
HHU4 IIPELEeIEHTOB He II03BOAFET Pa3[eAUuTh caenyroluii BbeiBon P. [TayHnaa:
«OcHOBHAa4g IIpUYHHA ycllexa JOKTPHUHBI IIPEIEIEHTOB KaK NCTOYHHKA IIpa-
Ba COCTOUT B TOM, UTO OHA, KaK HUKaKas Apyrad JOKTPHUHA, coueTaeT B cebe
OIIpeNeA€HHOCTDb IIpaBa U ero CIIoCOOHOCTH K pa3Butuio» [Pound, R., 1921,
p. 182]. [lymaro, TeopeTHIECKHU boaee yOeAUTEACH, a IPAKTUYECKU — PEaAH-
CTHUYEH APYro¥ BBIBOJ: MHOTOYHCAEHHBIE IIPOOAEMEBI IIPHMEHEHHS «Cyned-
HBIX ITPEILEJEHTOB» Ha ITPAKTHKE HEPEOKO ITPUBOAAT K HEOIPEIEACHHOMY
IIpaBy U HEOIIpeAeAeHHOH cyneOHol mpakTuke®. B To ke BpeMsa X0TeA0Ch OBl
OTMETHUTD, 4To P. [layHn BBICTyIIAA IPOTHUB PaAUKAABHOTO BHAA «CyAeOHOTO
[IPaBOTBOPUYECTBA» U HE COTAAIIIAACS C aBTOPaMH, BBICTYIIABUIUMHU 34 IIOA-
HOE AUIIIEHUE Cy[eH TaKOU IIpeporaTHuBhI.

Cynpa BepxoBHoro Cyma CIIA BenmxkamuH Kapno3o mMeAa B3TAgnbI,
6an3kue ¢ P. [Tayamom. Hauboaee mu3BecTtHas kuura B. Kapmozo «Ilpupo-
na cymebHoro mpoilecca» omybaukoBana B 1921 r. B. Kapmozo Bcaen 3a
O. Xoamcom u P. TlayHgom paccMmaTpuBaa cyaeOHyI0 (pyHKITHIO ITpesKae Bce-
o KaK JOCTHUIKEHHE COAEpPKaTEeABPHOM pallMOHAaABHOCTH — CIIPaBEIAUBOCTHU
u obmrecTBeHHOH 110AB3EI [Cardozo, B.N., 1921].

3akaH4YMBas KOPOTKUI aHaAM3 MO3UIIMH CTOPOHHUKOB CYZEOHOTO ITpa-
BOTBOPYECTBA, HEAB3S OCTAaBUTH 0e3 BHUMaHUs paboTs! K. AaeBeasrHa — B
30-40-e rr. HOBOTO AHZIEpA ABUKEHUs, TTIOAAEeP3KUBABIIIETO «CyaeO0HOe mpa-

8 Cwm. 6oaee moapo6GHo: [Epiros, B.B., 2018, c. 457-498].
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BoTBOpuecTBO» B CIIIA. B 1930 rony K. AaeBeaaH BBICKa3bIBaA CAEAYIOIIIEE
MHEHUE: IIPaBO IIPEACTABAIET COO0M TO, KaK pPeaAbHO CYAbU U UHBIE I'OCYy-
[OapCTBEHHbIE YMHOBHUKU BeayT cebd B oTHOIIEeHHH criopoB [Llewellyn, K.N.,
1996, p. 3]. B oranuue ot npenckasareabHo Teopun O. Xoamca K. AneBea-
AVH yTBEpPXKAaA: He IIpeficKasaHte CyneOHBIX pelIeHUH, a caMu cyneOHbIe
peutenus cyTh npasa [Green, M.S., 2005, p. 1928]. Boaee Toro, K. AaeBea-
AVH TIOOYEPKHBAaA: HET TAKOIO IIpelleeHTa, KOTOPBIM Cya He MOT Obl IIpH
CHUABHOM KeaaHuu npourHopuponath [Llewellyn, K.N., 1996, p. 180]. Ora
[IO3UIINS IIPEeACTaBASIeTCd HeyOeUTEABHOH, He TIOAKPENACHHON MOAKHBIMHU
apryMeHTaMHU.

OTcTauBalo CAeAyIOUIHH TEe3UC: IIOCKOABKY IIpaBO — 3TO paBHad Mepa
JASI BCEX, IIOCTOABKY KaK IIPaBo, TaK U CyaeOHas IpaKTUKa JOAXKHBI CTpe-
MUTBCH K ompeneAeHHOCTU. CAel0BATEABHO, K CTAOMABHOCTH U OXKHIAEMO-
CTHU IIPaBOOTHOLIEHUH, T. €. BCEX XKHU3HEHHBIX IIPOlleccoB. B cooTBeTCTBHHU
C TEOPETHYECKHU AUCKYCCHOHHBIM, Ha MOM B3TASZ, OOBEKTUBHO-TEACOAOTH-
4eCKHUM METOIOM TOAKOBaHU IIpaBa — €X NUNC, CAeAys KOTOPOMY B ITPOIIeC-
cax TOAKOBAHHS IIpaBa HEOOXOOWMO YYUTBHIBATH COBPEMEHHBIE PEAAbHOCTH
u norpebHOCcTH 0b1ecTBa, EBponedickuii Cyn 1o mpaBaMm 4eAoBeKa B CBO-
el peaabHOH NpPaKTHUKE MNPHUAEPKUBAETCH KOHIIEIIITHH 9BOAIOTHBHOTO TOA-
KoBaHud npasa. Tak, EBponetickuit Cya 110 mpaBaM YeAOBeKa HEOHOKpPAT-
HO BBIpazkaA CAEOYIOIIyIO ITO3UIINI0: «KOHBEHIINSI HE SIBAFETCH 3aCThIBIINM
[IPpaBOBBIM aKTOM, OHa OTKpPBITA OAT TOAKOBAHHA B CBETE CErOJHSITHEIO
IHSD»; «IIpeAMeT U 11eAb KOHBEHIIMH KaK IIPaBOBOr0 akTa, obecIrieduBaroIie-
ro 3alUTy IIpaB YeAoBeKa, TpebyeT, YTOoObl ee HOPMBI TOAKOBAAUCH U IIPH-
MEHSIAUCE TAKUM 00pa3oM, YTOOBI CAEAATh €€ rapaHTHU 3(P(PEeKTUBHBIMHA U
peaavHBIMID [LluT. TIO: TyManos, B.A., 2001, c. 90-91]. C 3TuX 3Ke TeOpeTH-
yeckux no3unuii I'H. Pukcnaasw, IIpencenarear EBpomnetickoro Cyna B oT-
craBke, 1 HogOpa 1998 r. 3agaBua: EBponietickasg KoHBeHIINA 0 ITpaBax YeA0-
BeKa JIOAYKHA TOAKOBATBLCS U IPUMEHATHCH KaK XKUBOY UHCTPYMEHT, CAELYS
3a pa3BUTHEM HaIIUX OOILECTB M He 0043aTEABHO COTAACHO HaMepPEeHHIM
«oT1IOB-0cHOBaTeaet» B 1950 r. [IpencraBagercsa BecbMa XapaKTepHOH oro-
Bopka [.H. Pukcnmaas: cpasy ke qobaBaio ¥ HacTamuBalo Ha TOM, YTO «...3BO-
AIOTHBHOE TOAKOBaHHE, CA€AYyd 3a Pa3dBUTHEM HAIITUX OOIIECTB, HEe JOAKHO
CTaTh CyAE€OHBIM AKTHBH3MOM...»°.

Ha moi# B3rasa, UMEeHHO IpuUMeHeHNe OOBbEKTHBHO-TEACOAOTHIECKOTO Me-
TOoIAa TOAKOBAHUS IIPpaBa — €X NUNC B Pe3yAbTaTe U IIPUBOOUT K CyAeOHOMY
akTuBHU3MYy'°. BecbMma ImokazaTeAbHBIM B CBSI3H C 3THM IBASETCS TaKKe BbI-
Bon I1.-U. Mouxaas, mmpoceccopa dppaHIy3cKoro YHuBepcurera ®pancya
Pabae, o mpakTuke EBponetickoro Cyna mo mpaBaM 94eA0OBeKa B OTHOIIIEHUH
KouBeHIINH: «...HEOXXUIAHHBIHA IIOBOPOT B AEATEABHOCTH, XapaKTepU3yIo-

9 TlepeBox peuu I''H. Pukcmaasa cMm.: T'ocymapcrBo 1 mpaBo. 1999. Ne 7. C. 57-62.
10 Cwm. 6oaee moapobHo: [Epios, B.B., 2018, c. 477-498].
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LTUHCH IPOIBAEHUEM IIPpeHEeOpesKeHNd K CYBEPEHUTETy IoCyAapCTB-y4acT-
HUKOB... KOHBEHIITHAAbHAsI T€XHHKa TOAKOBaHHSI B CTPOIrOM COOTBET-
CTBHH C 00lIelH TeopHEeH MpaBa MOXKET COCTOATH AHIIBL B OyKBaAbBHOM
ysicHeHuH EBpomneilickum CyZoM IO mpaBaM Y€AOBEKAa TOYHOI'O CMBIC-
Aa KOHBEHIIHH H COOTBETCTRBYIOIIEM €€ Pa3’bsICHEHHH... ECTb TpU 0co-
OBIX MHEHUS CyZael B OTHOIIIEHHU 3TOTO criocoba meiicTBuii EBpomeiickoro
Cyna 110 mpaBaM 4eAOBeKa, BO MHOI'OM OCHOBaHHbIE€ Ha NpakTHKe Mexk-
ayHapoauoro Cyza OOH (Faara) B 3Tol 00AacTH, KOTOPBIH, B OTAH-
4ymue oT CtpacOyprckoro Cyza, pacrmoaaraeT IpaBoBO# 6a3oi (r1pexme
BCEro MeXKAyHapOOHBIMH OObIYasgMU IIpaBa. — B.E.) A NPHHATHA Bpe-
MEeHHBIX Mep. CyAbH, HATHCaBIIHE 0C0O00e MHEHHE, YTBEPKAAIOT, ITO
CrpacOyprckuii Cya TeM caMbIM PacCIUIMPHA CBOIO KOMIIETEHIMIO ITy-
TeM IIPAaBOTBOPYECKOro, a He cyAebHoro aedcTBHA» [MoHxkaab, I1.-U.,
2015, c. 44].

B Poccun onmH 13 HanboAee aKTHBHBIX CTOPOHHUKOB «CyAe0HOTO ITpaBo-
TBopuecTBar» — [1.A. I'yk, 3ammruBinuii B 2012 1. quccepranmio «CyneOHas
IpakKTHUKa KakK opMa cynebHOro HOpMOTBOPYECTBA B IIPABOBOM CUCTEME
Poccumn: obirereopeTnyeckuil aHaAU3» HA COMCKAHUE YVIEHOM CTEIEeHU JOK-
TOpa IOPUANYECKUX HayK. B aBTOpedepare nuccepramuu I[1.A. I'yk cdhopmy-
AVPOBaA, Ha MOHF B3TAS, TEOPETHYECKH BeCbMa HEyOeIUTEAbHBIH BBIBO:
«CynebHBIH TpeleieHT — 9TO CyaebHoe pellleHHe BBICIIEro opraHa cymaeod-
HOM BAAQCTHU I10 KOHKPETHOMY IEAY, BRIHECEHHOE B paMKax... JOpUANYeCcKOH
IpoleAyphbl (CYLOIIPOU3BOACTRBA), coAepKalllee HOPpMATUBHO-IIPABOBOE II0-
AOXKeHHe (CymeOHYI0 HOPMY), OIyOANKOBAHHOE B O(PUIIMAABHBIX COOPHHKAX
U 00AaIarolee UMIIEPaTUBHOCTEIO IPUMEHEHUS AT aHAAOTHYHEIX JIeA B Oy-
oymem» [[yk, IT.A., 2012, c. 12]. A Tak Au 3T07?

Bo-mepBrix, B Poccuu «BBICIIIMM OpraHoOM CyAeOHOM BAACTU IO KOHKPET-
HOMy meAy» aBasetrcs [Ipesunuym BepxoBHoro Cyna Poccuiickoit ®enepa-
nuu. B coorBeTCTBUH, HAIIPUMED, C 4. 4 cT. 391.12 I'pazkmaHCKOTO IIPoIiec-
cyaapHOTrO Kozekca Poccuiickoit @epepanuu «ykasanus Ilpesuaunyma Bep-
xoBHoro Cyzna Poccuiickoii PemepallHH SIBASIOTCA 00S3aTeAbHBIMH»
TOABKO «ZASI CyZAa, BHOBb pacCMaTpPHBAaIOIILEr'0 AeA0». Bo-BToprIx, Bep-
xoBHbBIH Cyn Poccuiickoit @emepariiiu ¢ IeAbIO BEIPAOOTKH €IUHOM CymeOHOH
OpakTuKu B Poccuu nmpuHHMaeT Takke IIocTaHoBAeHUs [laenyma (ct. 126
Koucturyuunu Poccutickoii denepamuu). CoraacHo mn. 2 IlocraHoBAeHUS
IMaenyma Bepxosuoro Cyna Poccutickoit deneparuu ot 19 nexkabps 2003 r.
No 23 «O cymeOHOM pelIeHUN» «IIPU YCTAHOBACHHU IIPOTHUBOPEYHN MEXKIY
HOpMaMU I[IpaBa, IIOJAEKAIIUMH IIPUMEHEHHUIO [IPH PACCMOTPEHUH U pa3-
pEllIeHNH [eAa, CyAaM HeOOXOAHMO yYHTBIBATH pa3bACHeHHs IlaeHy-
ma BepxoBHoro Cyza Poccuiickoii Peaepauuu...»''. B-TpeThux, moHATHE
«HOPMaTHBHO-IIPABOBOE ITOAOXKEHHE» HOCHUT C IO3UIUH TEOpHU IIpaBa He-

11 Poccutiickaga razera. 2003. 26 mgex.
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OIIpeNeAeHHBIN XapaKkTep. B nelicTBUTEABHOCTH B IIpaBe comepzKaTcd IIpe-
K€ BCETO MPUHIUIIBI U HOPMBI ITpaBa. B-4eTBepThIX, o cyuiecTBy B Poc-
CHH CyObl BCEX YPOBHEH IIPH PACCMOTPEHUH KOHKPETHBIX €A BbIpadaThIBa-
IOT He «cyneOHble IIpeleIeHThl IIpaBay, a «IO03UIHUH Cyaa» — TOYKH 3PEHHd,
MHEHHS CyZa II0 KaKUM-AHOO BOIIpocaM, CBA3aHHBIM C UX KOMIIETEHIIHEH,
10 cBoel IpUpPOie OTHOCAIIMECS K pa3HOBUAHOCTH Hellpasa (unrecht). «Ilo-
3UITUH Cy[a» IIPEKIe BCEro BbIpabdaThIBAIOTCH KaK B IIPOIlECCax PacCMOTpe-
HUS WHAVUBHUAYAABHBIX CIIOPOB H IIPUHATHUS CyAeOHBIX aKTOB, OTIIPABACHUS
OpaBOCyAHs, TaK U B Pe3yAbTaTe A€ATEABHOCTH CYA0B, HE CBA3aHHOM C OT-
IIpaBA€HHEM IIpaBocyaud. [IppyMepoM TOMY CAYKHUT IIPHUHATHE IIOCTAHOBAE-
Hul Ilaenyma BepxoBHoro Cyna Poccurickol ®enepanmm'?.

BecbMa xapakTepHBIM I[IPEACTaBASIETCH TakKyKe IIPEeXHUM U COBpPEMEH-
HBIM ombIT AHTAWH. B crienmaabHOM auTepaType AHTANUY TPaAULIMIOHHO pac-
cMaTpuBaeTcd B KadecTBe IOCyapcTBa, B KOTOPOM «CyAeOHbIE IIPEIeleH-
TBHI» [IPEHUMYIIECTBEHHO SIBASIOTCH «MCTOYHHKaMH IIpaBar. B mporecce Ooaee
rAyOOKOTro paccMoTpeHHs (DOpM HAIIMOHAABHOTO aHTAHMMCKOIO IIpaBa TaKoH
BBIBOJI, HA MOU B3TAd, dBAFETCH CIIOPHBIM. «CyneOHOe IIpaBOTBOPYECTBO»
U pasfeAseHHe BAacTel — TeMbl, B3aUMOCBS3aHHbIE CaMbIM HEIIOCPEICTBEH-
HBIM 0O6pa3oM. BecbMa mmokazaTeAbHO M3MEHEHHE ITOAXO0A0B aHTAUHCKUX Ha-
VYHBIX paOOTHHUKOB K ITpobaeMe paszmeseHuda Baacteii. Hanpumep, H. Bapbep
nunreT: «MHEHNS MEHSANCh KapANHAABHO — OT ITOYTH ITOBCEMECTHOT'O CKEII-
THIIM3MA, XapakTepHoro 1960-1970 rr., OTHOCUTEABHO IIPUMEHHUMOCTH TIPHU-
Mmepa PB (pasneaenud Baacreil. — B.E.) no nmpeobaaaroniell TOUYKHU 3PEHUS CO-
BPEMEHHBIX aBTOPOB, COIAACHO KOTOPOH MaHHBIM IPUHITUII Ha CAMOM JIEA€
UMeeT HEIOCPEeACTBEHHOe oTHOoIIeHue K KoHcTutyimu crpaubh [Bapbep, H.,
2012, c. 4]. ITpuHun pazaeseHUd BAACTeH yOeIUTEeARHO IPU3HAETCH UM KaK
OOIIMH IPUHIIUII KOHCTUTYLIMOHAAN3MA, IIPHUMEHHUMBbIH KO BCEM KOHCTHTYIIH-
gM U BO Bce BpeMeHa [Barber, N., 2001, p. 59]. 5. Bapenar B pabote «Pasne-
A€HHE BAacTeld M KOHCTUTYIIMOHHOE IIpaBAeHUe» (1995) MOTHBHUPOBAHHO ITH-
caa: 3a/avya IIPUHIWIIA PA3feACHHS BAACTeH — 3aluTa cBoOOAbI MHAWMBULA,
IIOCKOABKY pa3leA€HHe BAACTeM CTaHOBUTCH IMIPEIATCTBUEM Ha IIyTH THpa-
HUM U JECIIOTHH CO CTOPOHEBI rocyznapcrna [Barendt, E., 1995, pp. 605-606].

[Toaararo, yOenuTeABHBIM ITPABOBBIM IIOATBEPKIACHHUEM CAEAAHHBIX BBI-
BOIOB SIBAETCH OTMeHa cymeOHoM pyHKnuM [lasaThl AOPOOB M CO3maHHE
B Aurauu BepxoBHoro Cyza B COOTBETCTBHH C AKTOM O KOHCTUTYILIMOHHOH
pedopme 2005 r. B aroii cBasu H. Bapbep apryMeHTHPOBAaHHO KOHCTATH-
poBaa: IIPUHITUII Pa3/leA€HUd BAACTEH, «...paHee C IIopora OTBEPraBIINICT
U IIOYTH He OOCY’KIABIIHHCS B HAYIHOH U IOPUANUIECKOH chepe, TOCTEIIeH-
HO 3aHSIA CBO€ MECTO B OpHUTaHCKHX HCCAEOBAHHUAX 10 KOHCTUTYIIMOHHOMY
npaBy. B HacToOsIIIlee BpeMs1 OH BOCIIDPHHHMAETCS KaK IIPHHITHII, A€3Ka-
mui B ocHoBe KoHcTHTYynHH...» [Bapbep, H., 2012, c. 17].

12 Cwm. 6oaee moapobHo: [Epios, B.B., 2018, c. 432-445].
Justice. Vol. 2, no. 1. 2020



26 lNpaBocyaue / Justice

[Ipy TakoM TEOPETHUECKOM MOAXOAE MIPEACTABAIETCS OOOCHOBAHHBIM
U xapakTepHbId BeIBoA M.JO. BormanoBckoii: «MOXKHO BBIAEAUTE TPH 3Ta-
I1a 9BOAIOIIMH cyneOHoro mpenemeHTa... [lepBbif — 3Tan (opMHPOBAHUS
KaK MCTOYHHKA aHTAMMCKOIO ITpaBa — 3aHdA HECKOABKO cToaeTH# (¢ XI 1mo
XIX B.). Bropoii: B XIX B. mpuHIUI stare decisis OKOHYaTEABHO YTBEPIHA
CcyneOHBIH MpelefeHT KaK HCTOYHUK IpaBa. TpeTHH 3Tanm 3BOAIOIIHH
NnpeueAeHTHOrO NpaBa (CoO BTOpoi moAoBHHBI XX B.) 00ycAOBAEH pas-
BHTHEM CTaTyTHOTO IpaBa H IpPEIEedeHTOB TOAKOBaHHs [bormaHos-
ckas, 1.10., 2012, c. 16]. B urore 1.}O. Bornarnosckaga ydeauTeAbHO pe3io-
mupyet: «CyneOHBIH IIpeleneHT, ChIIPaB HCTOPHUIECKYIO POABL B (DOPMHUPO-
BaHUU U Pa3BUTHHU IIPABOBBIX CUCTEM “0011ero rmpasa”, IOCTEIIEHHO MEHSET
CBO€ TIOAOXKEHHE B CHCTEME HCTOYHHKOB» [Bormanosckas, M.FO., 2012,
c. 26]. IIpencraBasgercss HEOOXOAMMBIM AUIIEL yTOYHUTE Te3uc M.1O. Boraa-
HOBCKOH «...IIOCTE€IIEHHO MEHSET CBOE II0AOKEHHE B CUCTEME MCTOYHHUKOB).
[Toaarar, TEOPETHYECKH TOUYHEE CAEAATH APYTOH BBIBOM: «CyAeOHbIH mpelie-
[EHT IIpaBa» IIOCTEIIEHHO IIpeo0pa3yeTcd B OOUH U3 BHAOB HeIIpaBa — «II0-
3UIIHIO CyZla», 00S3aTEABPHYIO TOABKO Al YYACTHHKOB JAHHOTO CIIOPA, BBI-
pabaTpiBaeMyIo IIpeae BCETO B IIPOIIECCE PACCMOTPEHHS U pa3peleHUsd
CyaMH MHAUBUAYAABHBIX CIIOPOB B pe3yAbTaTe TOAKOBAHUS IIPUHIIUIIOB U
HOPM IIpaBa's.

OOcyxaeHHE H 3aKAIOYEHHE

[IpuBeneHHbIE 0bOIIIEHAYYHBIE, (PUAOCOPCKUE, TEOPETUIECKHE, IPABOBLIE U
IPaKTUYECKHE apTYMEHTHI [I03BOASIOT CIEAATh HECKOABKO BBIBOIOB. [Ipesn-
Aararo:

1. OTHOCUTE K HENpaBy COIMAABHBIE PETYAATOPHI OOIIECTBEHHBIX OT-
HOILIEHUH, CAOXKHBIIIHECS MEXKIYy HEOIIpeNeA€HHBIM AHOO ONIpeaeAeHHBIM
YHCAOM HUX CYOBEKTOB, XapaKTepHU3yIoIluecs Heo0s3aTeAbHOCTBIO, HEIIPH-
HYOUTEABHBIM HCIIOAHEHHEM, MEHBIIIEH CTEIEeHBI0 COIIMAABHOM CBSI3HU U
B3aMMO3aBHCHMOCTH, & HE «IIPOU3BOAOM» U «OTAEABLHOCTBIO» CYOBEKTOB 00-
LIECTBEHHBIX OTHOIIIEHUMH.

2. KaaccudwuinpoBaTh ABa BUaa HellpaBa. HermpaBo nepBoro Buaa — Co-
[IUAABHBIE PETYASTOPHI OOIIECTBEHHBIX OTHOIIEHHUH, CAOKUBIIHECH MEXKIY
HEONIPENEAEHHBIM YUCAOM HUX CYOBEKTOB, HAIIPUMEP MOPAABHBIE U PEAUTH-
03HbIE€ HOPMBI, «MSTKOE» IIPaBo, «KBA3UIIPaBO» U T. [.

HemrpaBo BTOpPOTO BHAA — COIHAABHBIE PETYASATOPBHI OOIIECTBEHHBIX OT-
HOIIIEHUH, yCTAaHABAWBAIOIIHECS MEK/Y OIPEIEACHHBIM YHCAOM UX CyOBEK-
TOB, B YaCTHOCTH UHAUBUYaAbHBIE OTOBOPHI, MHAUBUAYAABHBIE CyaeOHbIE
aKTBhI, «IIO3UIUH CyHa» U T. M.

3. He nnTerprpoBaTh B €IUHOM CHCTEME IpaBa KakK IPUHIUITHEI 1 HOPMBI
opaBa, TaK U IIPUHIINUIBI 1 HOPMBI HelIpasa.

13 Cwm. 6oaee mompobHo: [Epios, B.B., 2018, c. 82-136, 161-177, 383-498].
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4. BblaeasTh U3 COLIMAABLHBIX PETYAITOPOB OOIIECTBEHHBIX OTHOIIIEHUH
[IPaBOBBIE PETYAITOPHI IPABOOTHOIIIEHUH, XapaKTePUIYIOITHECH 00s13aTeAb-
HOCTBIO, IIPUHYIUTEALHBIM HCIIOAHEHHEM, OOABIIIEH CTEIIEHBI0 B3aNMOCBA3H
1 B3aHMO3aBHCHMOCTH.

5. B cooTBeTCTBMH C HayYHO 000CHOBAHHOM KOHIIEIIIHEeH NHTEerPaTUBHO-
ro IIPaBOIIOHUMAHHS OTHOCHUTBH K IIPaBy TOABKO OJHOPOAHBIE COIIHMAABHBIE
ABACHUA — IIPEXKAEC BCEro IIPUHIIUIIEI 1 HOPMEI IIpaBa, p€asnu3yEMEBIE B I'O-
CyZIapcCTBe, CoZiepzKalllfecs B eQUHOM, MHOTOYPOBHEBOH U pa3BUBAaIOIIEHCS
cucteMe (popM HAITHOHAABHOI'O ¥ MEXKIyHAPOIHOIO IIpaBa.

6. B kauecTBe NMEPBUYHBIX SAEMEHTOB CHCTEMBI IIpaBa paccMaTpUBAaTh
OPUHIUITEI IIpaBa — OCHOBOIIOAATAIOIIHNE PETryASTOPBI ITPaBOOTHOIIIEHUH,
cucTeMoo0Opa3yolye, BbIpasKalollke 3aKOHOMEPHOCTH M 00oO0IaroIiye
HanboAee TUIIMYHOE B €€ HHBIX 9AeMEHTAaX, IIpeK/ie BCEro B HopMax IIpasa.

7. OudpdepeHTpoBaTh ABa BHUAA «CYAe0HOI0 IPaBOTBOPYECTBA» — «yMe-
PEHHEBIH» U «paguKaAbHBIH». [lo cyllnecTBY «yMepeHHBIH» BHI «CyneOHOro
IIPaBOTBOPYECTBA» MHOTOYHCACHHBIMH HAYyYHBIMH PAOOTHHUKAMH (B YacT-
HocTH, @. 2KeHu) orpaHUYMBaACH, BO-TIEPBBIX, €r0 AOIMIYIIIEHHUEM TOABKO 3a
IIpeeAaMy 3aKOHA; BO-BTOPBIX, 00S3aTEABHOCTBHIO €r0 Pe3yAbTaTOB AHIIb
J[AST yYIACTHHKOB JAHHOTO IIPOIecca, B KOHKPETHOM PacCMaTPHUBAEMOM CAY-
yae, — ex post.

8. «YmepeHHbIH» BUA «cyneOHOro IIpaBOTBOPYECTBA» TEOPETHIECKH boaee
060CHOBAHHO pacCMaTpPUBAaTh B KA4eCTBE OMHOM N3 pa3HOBUAHOCTEMH Herpa-
Ba (unrecht) — «mo3uiui#i cymar, BEIPaAOOTAHHBIX B PE3YyABTATE TOAKOBAHUS
CyZIOM IIPUHIIUIIOB ¥ HOPM IIpaBa B IIPOLIECCE PACCMOTPEHHS U PA3PEIIeHHUs
KOHKPETHOI'O A€AAa, O6H3aTeABHBIX AUIB OAd UX YIaCTHHUKOB, — €X pOSt.

9. Bectu noHsaTHE «cyZIeOHOE HEIPABOTBOPYECTBO» UAH «CyZeOHOE TBOP-
YEeCTBO HEIIpaBa» BMECTO IIOHATHUS «CyAe0HOe TTPaBOTBOPUYECTBOY.

10. PaccmaTpuBaTh «paauKaAbHBIN» BUI «CYAEOHOTO IPABOTBOPYECTBA» C
O0IIIeHAYIHBIX U (PUAOCO(CKHUX TO3UIINH KaK AUCKYCCUOHHBIH, a IIpaKTUye-
CKU — KOHTPITPOAYKTHBHBIH.
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Introduction. The change in the paradigm of regulating migration processes in the Russian Fed-
eration in the early 1990s, the liberalization of the general approach to ensuring the right to free-
dom of movement, the choice of place of residence; they all dictated the beginning of the current
stage of development of migration legislation. For nearly thirty years, the general array of legal
acts grew, individual institutions of migration legislation were modernized under the influence of
political, socio-economic and other factors, and the legal means of counteracting current chal-
lenges and threats was improved.

Materials. Methods. The complex nature of migration legislation is due to both the versatility
and the multi-level character of the relationships that develop as a result of various relocations
of population. Like any other branch or institution, migration legislation is not without its flaws; it
has its own problems and defects that need to be resolved. Nevertheless, it can be stated that
today its setting up has, in general, been completed, and this allows us to formulate a scien-
tifically-based assessment of its effectiveness and identify key trends for further development.
The purpose of this study is to analyse the overall dynamics of the development of migration leg-
islation, to identify the main trends in the legal regulation of its individual sub-sectors, as well as
to develop recommendations aimed at overcoming the identified problems.

Results. The study showed a close relationship of the state migration policy with its economic,
demographic and ethnocultural policies. The role of external migration, as the most important
compensatory mechanism for reducing the population of the country, is noted. At the same time,
migration can be considered not only as a particular resource of a country’s economic and demo-
graphic development, but also under certain conditions it can be perceived as a security threat to
the state, its population, territory, especially if the migration policy is inconsistent, or if there is a
significant gap between conceptual grounds and migration management practices.

Discussion and Conclusion. The factors that influence the development of Russian migration leg-
islation are revealed, among which a special role is played by the openness of migration space
and the intensity of migration flows, the associated active involvement of Russia in world migra-
tion processes, the participation of the Russian Federation in interstate integration, the preserva-
tion of uncontrolled migration, etc. The article examines the details of the development of individ-
ual sub-sectors of migration legislation, the allocation of which is associated with the regulation of
basic directions and types of migration, especially of foreign labour migration as the main mass
migration flows; voluntary resettlement to the Russian Federation of compatriots living abroad;
forced and educational migration. Summing up, it can be stated, that the increase in efficiency in
the development of migration legislation is connected with the need for its precise systematiza-
tion, including the perceived shortcomings of a categorical and conceptual apparatus, the chaos
and imbalance in the use of legislative forms by which it develops — all of which which prevent
migration legislation from becoming a fully-fledged branch of Russian legislation.

Keywords: migration, migration legislation, migration policy, labor migration, forced migration,
educational migration, liability for illegal migration
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BBegnerue. IameHeHne napagurMbl perynmpoBaHns MUrpaLmoHHbIX npoueccoB B Poccuinckon
®epgepaumm B Havane 1990-x rr., nnéepanuaaums obLlero nogxofa K o6ecrneyeHuio npaesa Ha
cBo60oy NepenBMKeHNs, BbIGOp MecTa NpebbiBaHWSA 1 XXUTENbCTBA ONPEAENUI HAYao COBpe-
MEHHOr0 3Tana pa3BuTs MUrPaLMOHHOro 3akoHodaTenbcTBa. B TeveHne noytu tpuguat net
HapacTan o6LLMin MaccuB HOPMAaTMBHbIX NMPaBOBbIX aKTOB, NOA4 BO3AENCTBMEM MONUTUYECKUX,
coumanbHO-3KOHOMUYECKMX U UHbIX (DAKTOPOB MOAEPHU3NPOBANUCh OTAENbHbIE WHCTUTYThI
MUrpaLMoHHOro 3aKoHo4aTeNbCTBa, COBEPLLEHCTBOBANNCH NPaBOBbIE CPeAcTBa NPOTUBOAEN-
CTBWS COBPEMEHHbBIM BbI30BaM U yrpo3am.

Martepuansi n metogsl. KOMNNEKCHbIV XxapakTep MUrPaLMOHHOro 3akoHoaaTencTea 06ycrnoB-
NEeH KaK MHOrOrpaHHOCTbI0, Tak M MHOTOYPOBHEBbBIM XapaKTepOoM OTHOLLIEHUI, CKNafbIBaKOLLNX-
cs B pe3ynsrare pa3Hoo6pasHbIX MO HaNpaBIEHHOCTU U NMPUYMHAM NEPEMELLIEHWNIA HACENEHNS.
Kak n ntobas gpyras otpacsib Ui UHCTUTYT, MUrpaLMOHHOE 3aKOHOAATENBbCTBO HE JINLLEHO He-
[OCTaTKOB, UMEET CBOW Npo6iemMbl 1 AedekTbl, TpebytoLLme npeononeHns. TeM He MEHEe MOX-
HO KOHCTaTMpoBaTb, YTO HA CEroAHALLHUIA OEHb ero hOPMMPOBAHME B LIENIOM 3aBEPLLEHO, 1 3TO
No3BONAET AaTb Hay4HO 06OCHOBAHHYIO OLIEHKY ero 30(heKTUBHOCTM 1 ONPEfEnnTb KItoHeBbIe
TeHOEHUUN fanbHEeNLLEero pa3suTus.

Llensto gaHHOro MccnefoBaHusa ABNSETCH aHanu3 o6LLen AMHAMUKU Pas3BUTUS MUMPaLMOHHO-
ro 3aKOHOJATENbCTBA, BbISBIEHWE OCHOBHbIX TEHAEHLMI B MPABOBOM PETYNMPOBaHUM €ro oT-
JenbHbIX NoJoTpacIen, a Takxke pa3paboTka peKoMeHaauUmi, HanpaBlieHHbIX Ha NPeodosieHne
BbISIBIEHHbIX NPO6/EM.

Peaynetatsl uccnegosaHus. O60CHOBaHa TecHasi B3aUMOCBSA3b MUIPALMOHHOM MOMUTUKK FO-
cyOoapcTBa C ero 3KOHOMUYECKOM, AeMOrpacn4eCcKon 1 3THOKYNBTYPHON nonutukon. OTmeya-
€TCs POofib BHELLUHEN MUrpaumm Kak BaXKHEWLLEro KOMMNEHCaATOPHOro MexaHn3ma COKpalLleHus
YUCNEHHOCTU HACENEHUs CTpaHbl. [1py 3TOM MUrpaums He TONbKO MOXET paccMaTpmBaThbCs Kak
onpeneneHHbIi pecypc 3KOHOMUYECKOro U AeMorpadn4eckoro pasBuTust CTpaHbl, HO 1 BOC-
NPVYHUMAaTLCS MPY ONpPefeneHHbIX YCNOBUSAX Kak yrpo3a 6e30macHOCTU rocyaapcTea, ee Ha-
CeJeHnsl, TeppuUTOpUM, OCOBEHHO ECNN MUTPALMOHHASA MONMUTMKA HOCUT HENOCneaoBaTeNbHbI
XapakTtep, UMeeTCs 3Ha4YUTESbHbIA Pa3pbiB MEXY KOHLENTyabHbIMU OCHOBaHUAMMU U NPakKTu-
KOW perynMpoBaHusi Murpaumm.

O6cyxaeHne n 3akmodeHne. OnpeneneHbl aKTopbl, OKasbiBalOLME BAUSHUE HA pasBUTUE
POCCUIACKOrO MUrpPaLMOHHOr0 3aKOHOOATENbCTBA, Cpean KOTOpbIX OCOBYH pOfb UrparT OT-
KPbITOCTb MUIPaLMOHHOTrO MPOCTPAHCTBA U MHTEHCUBHOCTb MUrPaLMOHHbIX NMOTOKOB, CBS3aH-
Hasi ¢ 3TUM aKTMBHas BOBNEYEHHOCTb Poccum B MUPOBbIE MUMPaLMOHHbBIE MPOLIECChI, yHacTue
Poccuiickoi ®epepaumm B MeXrocyqapCTBEHHOW MHTErpauum, COXpaHEHNE HEKOHTponupye-
MOV Murpauum n gp. YctaHoBneHbl OCO6EHHOCTM pas3BUTUS OTAESbHbIX nogoTpacnen murpa-
LIMOHHOr0O 3aKOHOAATENbCTBA, BbIAENEHNE KOTOPbLIX CBA3bIBAETCS C PETYNUPOBAHNEM MaBHbIX
HanpaBfeHWin U BUOOB MUrpaumm, Npexae BCero BHELLHEN TpyAOBOW MUrpaumm kak Hanbornee
MaccoBOro MMUrpaLMoHHOro NoToKa; Jo06pOBONLHOIO NepecenexHmns B Poccuiickyto depepauuio
COOTEYECTBEHHMKOB, MPOXMBAIOLLMX 32 Py6EXOM, BbIHYXOEHHON U 06pa3oBaTeflbHON MUrpa-
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umn. Pe3}0MI/IpyeTCF|, 4TO NoBblLLEHNE Scbd)eKTVIBHOCTM MUrpalMoOHHOro 3aKkoHogartesnbCTBa 06-
yCcnoBJieHo ero 4eTKON cuctemaTusaumen, pa3pa60TK017| KaTeFOpI/IaJ'IbHO-I'IOHFlTI/II7IHOFO annapa-
Ta, ncnonb3oBaHMeM 3akoHoAaTe IbHbIX (*)OpM, NnocpencTesOM KOTOPbIX OHO pa3BMBaeTCA. Otn
Mepbl NO3BONAT NpeBpaTnUTb MUrpalMOHHOE 3aKOHO4AaTEeNbCTBO B MOSIHOLEHHYH OTpacsib poc-
CUINCKOro 3aKkoHodaTeNbCcTea.

KnioueBble crnosa: MUrpauysi; MArpaLMoHHOE 3aKOHOAATENLCTBO; MUTPALMOHHAS MOMUTHKA;
TPYLOBas MUrpauusi; BbIHYXXAEHHas MUrpauusi; o6pasoBartesibHast MArpaLumsi; OTBETCTBEHHOCTb
32 HE3aKOHHYI0 MUTPaLMIO.

Ona uutuposaHusa: AHgpuydeHko J1.B., MNntoruHa N.B. TeHgeHunn passutmns MUrpaumoHHOro
3aKoHoAaTenbCTBa B YCIIOBUSIX COBPEMEHHbIX BbI3oBOB // Mpasocyame. T. 2, Ne 1. C. 36-58.
DOI: 10.37399/issn2686-9241.2020.1.35-58

Introduction

The modern world is an arena of global migration processes'. International
migration is not only growing, but also largely determines the vectors of
political, economic, socio-cultural development of states. The connection
of migration with the economic and social development of countries and
even entire regions, due to the importance, significance, and value of
human capital, is stated in the Global Treaty for Safe, Orderly and Legal
Migration adopted in December 2018 in Marrakesh?. In the 21st century,
the world community called migration, along with other factors, a tool for
achieving sustainable development goals®. Migration flows have acquired a
significantly more complex structure than before, and therefore, the foreign
doctrine even introduced a special term “superspecificity” to denote the
unprecedented degree of differentiation of migrants. [Vertovec, St., 2007,
p. 1025]. The increase in volume, diversity, geographical coverage and total
international migration is usually associated with advances in transport

! According to a study by the UN Department of Economic and Social Affairs, the
number of international migrants in the world is 258 million people, which is 49 %
more than in 2000. This means that about 3.4 % of all people on Earth are migrants,
i.e they do not live in the countries where they were born. Such a scale of migration
indicates that there is a constant exchange of population between countries.

2 The Russian Federation supported the adoption of the Global Treaty on Safe, Orderly
and Legal Migration. This document covers many aspects of international migration,
including the humanitarian component, development issues, human rights, and
the fight against crime. And although the Treaty is not a legally binding document,
the goals and principles developed therein can become the basis for long-term
comprehensive international cooperation aimed, inter alia, at creating channels
for the formation of legal migration, mechanisms for effective control of migration
processes, the development of tools to combat illegal migration and crimes in the
migration sphere.

3 Ofthe 17 goals, goal 10 directly provides for safe, orderly and regulated migration. At
the same time, migration is a cross-cutting issue, one way or another related to all the
goals of sustainable development (Report on Sustainable Development Goals. United
Nations. New York, 2017). URL: https://unstats.un.org/sdgs/files/report/2017/th
esustainabledevelopmentgoalsreport2017_russian.pdf (accessed: 25.03.2019).
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and communication technologies and more generally with globalization
processes. [Czaika, M. and Haas, H. de, 2014, p. 284].

Russia is actively involved in the global flow of relocation*. In this
connection, migration plays a huge role in the modern history of Russia
and is one of the most important factors for its future development.
According to Russian researchers, in 2005-2017 (with the exception of the
crisis years of 2008-2009) there was a general growth trend for the main
indicators of external (international) migration in the Russian Federation —
in terms of the number of arrivals and departures, the balance of migration
growth over the indicated period was positive [Trubin, V., Nikolaeva,
N., Myakisheva, S. and Husainova, A., 2018, p. 3]. This corresponds to
international statistics, according to which in Russia the net migration rate
in recent years (immigrants minus emigrants per 1,000 people) is 1.4, and
the inflow of permanent and temporary population is 384,300 peoples. At
the same time, it should be taken into account that the parameters of the
macroeconomic situation in the country always have a noticeable effect on
the main indicators of the increase in external migration. It goes without
saying that this is not the highest rate of population growth: for example,
the population of the European Union is increasing only by 20 % due to
natural growth, and by 80 % due to immigration inflows. [Malahov, V.S,
Mkrtchyan, N.V., Florinskaya, Yu.F., et al., 2015, p. 6].

At the same time, the trend of internal, mainly labor migration in Russia
is clearly increasing, which is associated with the growth of interregional
population relocation in the country, which indicates a transition to a new
development paradigm. The main tools for regulating internal migration
today are regional programmes for increasing labour mobility, the creation
and operation of the information and analytical system of the Russian
vacancies database “Job in Russia”, assistance to unemployed citizens and
their family members in relocating for job placement and assistance from
service agencies employment, etc. The change in the pattern of migration
behaviour of the population can be viewed, on the whole, as a positive
phenomenon in a market economy and seems to be very important from

4 The largest number of migrants, 49.8 million people, or 19 % of all migrants, live
in the United States. The number of migrants living in Russia, Saudi Arabia and
Germany reaches approximately 12 million people in each country; in the UK - 9
million people (Global Migration Indicators 2018. URL: https://publications.iom.
int/system/files/pdf/global migration_indicators_2018.pdf (accessed: 25.03.2019).

5 URL: https://migrationdataportal.org/?i=groups&t=2017 (accessed: 25.03.2019).
According to Russian statistics, in the country since 2007 one of the target indicators
defined in the Concept of the Demographic Policy of the Russian Federation for the
period up to 2025, namely, the provision of migration growth at least 200 thousand
people annually has been reached and then on a yearly basis (except for 2010) it
was exceeded, (see: http://www.gks.ru/wps/wcm/connect/rosstat_main/rosstat/
ru/statistics/population/demography/# (accessed: 25.03.2019).
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Russia’s standpoint. The growth of internal labour migration is due to the
solution of both current and future problems of regional socio-economic
development: the reconstruction of the employment system and the regional
labour market, and also measures related to changes in spatial and socio-
economic development.

The growth of the number of internal migrants is confirmed by the data of
the Federal State Statistics Service, according to which the share of persons
in internal relocations increased from 16.3 % in 2008 to 20.86 % in 2017¢.
Despite this, Russia still both at the interregional and intraregional levels,
significantly lags behind the developed countries’internal migration average
values. In the opinion of specialists, overcoming this lag will contribute to
solving problems in regional labour markets’ need to balance supply and
demand for labour.

Theoretical Basis. Methods

Russia considers migration as a factor in the demographic, socio-economic
and spatial development of the state’”. Within the framework of spatial
development, the continuing migration outflow of the population from
the Far East, as well as from Eastern Siberia and the northern regions of
the European part of Russia, has particularly disquieting for a long time,
although over the past 10 years it has been gradually decreasing®.

The need to regulate migration flows prompts an active development of
migration legislation, which for almost three decades of its existence has
become a highly structured set of legal norms that has many signs of the
sectoral isolation prevalent in the general system of Russian legislation
[Habrieva, T.Ya., 2018, p. 29]. The complex nature of migration legislation is
a result of both the versatility and the multi-level nature of relations which
are formed as a result of population relocation of various kinds. Due to
the increasing complexity of the approaches to the regulation of migration,
caused by determining new independent migration flows and categories of
migrants, in the structure of migration legislation, individual institutions
are becoming increasingly pronounced. This depends on the functional
role and type of migration (labour migration, forced migration, educational

6 URL: http://www.gks.ru/wps/wcm/connect/rosstat_main/rosstat/ru/statistics/
population/demography/# (accessed: 25.03.2019)

7 Decree of the President of the Russian Federation of October 31, 2018 No. 622 “On
the Concept of the State Migration Policy of the Russian Federation for 2019-2025”
// Collection of Legislative Acts of the Russian Federation. 2018. No. 45. Art. 6917.

8 Order of the Government of the Russian Federation of February 13, 2019 No. 207-p
“On Approval of the Spatial Development Strategy of the Russian Federation for the
Period up to 2025” // Collection of Legislative Acts of the Russian Federation. 2019.
No. 7 (p. II). Art. 702.
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migration, etc.), which, in turn, reinforces the need to ensure the integration
and systematization of the growing array of immigration laws.

As for the increase in the intensity of internal migration processes,
this not only indicates a change in the model of the state migration policy
of the state, but also leads to a change in the structure of the migration
legislation of the Russian Federation. This is a result of the identification
and separation of legislation on internal migration, which has a pronounced
specificity, which is taking place within its framework. In practice, this leads
to the parallel development of two sub-sectors of migration legislation —
internal and external migration, which is largely due to the influence of the
institution of citizenship and the consequent need for state security.

Russia’s participation in interstate integration has a special influence
on the regulation of migration as a whole, primarily labour migration,
for instance, in interstate associations such as the WTO, the Union with
Belarus, the Eurasian Economic Union, and concluding bilateral treaties
and agreements with a number of states (France, China, Vietnam, Mongolia,
the DPRK, Lithuania, etc.). Such interstate cooperation entails, as a rule,
the establishment of features for certain categories of migrants, based on
the provision of various types of favourable legal regime of entry and stay.

Results

Migration legislation of the Russian Federation cannot be called stable®. The
high dynamics of the migration legislation of the Russian Federation is due
to a number of factors, namely: the change in the migration situation itself,
including the types of dominant migration flows, the adjustment of tasks

° So, as of March 2019, the Federal Law of July 25, 2002 No. 115-FZ “On the Legal
Status of Foreign Citizens in the Russian Federation” (hereinafter — Federal Law
No. 115-FZ), since its adoption, has changes on an annual basis; in total, over the
period of its operation, 95 federal laws were adopted, modifying its content. As a
result, to date, the volume of Federal Law No. 115-FZ is almost five times the original.
However, it should be emphasized that the intensity of changes in recent years has
decreased: if in 2013, 16 federal laws were adopted that amended it, in 2014, 14,
in 2015, 12, in 2016 there were only 2, in 2017, 8, and in 2018 — 5. Almost as
often, changes are made to the Federal Law of August 15, 1996 No. 114-FZ “On the
Procedure for Exiting the Russian Federation and Entering the Russian Federation”
(to date, 82 federal laws amending it have been adopted). Other federal laws relating
to the migration legislation of the Russian Federation are updated, although less
frequently, but also rather intensively: Law of the Russian Federation of June 25,
1993 No. 5242-1 “On the right of citizens of the Russian Federation to freedom of
movement, choice of place of residence and dwelling within the Russian Federation”
has changed 17 times for the entire period of its existence, Federal Law of July
18, 2006 No. 109-FZ “On Migration Registration of Foreign Citizens and Stateless
Persons in the Russian Federation” — 23 times, Federal Law of February 19, 1993
No. 4528-1 “On Refugees” — 19 times, Law of the Russian Federation of February 19,
1993 No. 4530-1 “On Forced Migrants” — 14 times.
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and directions for the implementation of the state migration policy of the
Russian Federation, the influence of various economic, political, especially
geopolitical, social and other conditions. Considering that the toolkit which
makes it possible to effectively regulate the sphere of migration, has not
yet been formed, it can be predicted that in the coming years the migration
legislation of the Russian Federation will remain mobile. In particular, it is
obvious that in the foreseeable future, additional legislative regulation of the
issues of sociocultural adaptation and integration of migrants, improvement
of the legal framework for internal migration and forced migration, etc. will
be required.

The use of methods of strategic planning and programme-targeted
regulation in public administration contributed to streamlining the
development of the migration legislation of the Russian Federation. Although
it must be admitted that for many years the regulation of migration in the
Russian Federation was of a situational nature, it was intended only for
the short term, which led to a decrease in state control over migration
processes in general, and in fact resulted in chaos in migration policy.

As of today, most of the tasks set in the previously existing Concept of
State Migration Policy of the Russian Federation for the period until 2025,
approved by the President of the Russian Federation on June 8, 2012,
received legal support and were implemented. Planning measures for the
implementation of the state migration policy of the Russian Federation is
one of the four main mechanisms provided for in the Concept of the State
Migration Policy of the Russian Federation for 2019-2025, through which it
is implemented. At the same time, it should be emphasized that the element
of “situational character” will always be present to some extent in the
development of migration legislation, since it is impossible to fully predict
the change in the migration situation, accurately determine the potential
numbers of the migration flow and their structural characteristics.

Another trend in the development of the migration legislation of the Rus-
sian Federation observed in the last decade is a gradual transfer of regu-
lation from the sub-legal to the legislative level, which partly explains the
significant increase in the volume of federal laws regulating migration is-
sues in one aspect or another. However, some problems associated with
the use of the correct legal form still persist. For example, it seems expe-
dient to extend the content of the Federal Law of May 24, 1999 No. 99-FZ
“On the state policy of the Russian Federation in relation to compatriots
abroad” due to the regulation of the legal status of compatriots who volun-
tarily move to the Russian Federation. This status is currently determined
mainly by the State programme for assisting voluntary resettlement to the
Russian Federation of compatriots living abroad, approved by the Decree of
the President of the Russian Federation of June 22, 2006 No. 637, which
cannot be considered an appropriate level of legal regulation.
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The development of the migration legislation of the Russian Federation,
as well as the state administration of the migration sphere as a whole, is
undoubtedly affected by the overall process of “digitalization”. Under the
conditions of the new reality, the law as a whole becomes the object of its
impact, as a result of which it undergoes changes in its form, content, sys-
tem, structure, mechanism of action and shows a tendency to strengthen
the emerging transformations [Habrieva, T.Ya. and Chernogor, N.N., 2018,
p- 86]. Information technologies are actively being introduced into the pub-
lic administration system, becoming powerful and effective tools for imple-
menting state migration policy. For example, many existing administrative
procedures applied in the field of migration can be implemented in electron-
ic form; the law provides for the possibility of using a number of electronic
documents; some documents proving the identity of a citizen of the Rus-
sian Federation and a foreign citizen may contain electronic data carriers
with the personal data of the owner recorded on them. Digital photography
is widely used to implement state functions, as well as electronic storage
of the owner’s biometric personal data (electronic image of a person’s face
and fingerprints). Since 2017, electronic visas have been used in Russia; in
spite of the fact that so far this type of visa can be issued only to citizens of
certain foreign countries, on condition that they enter the Russian Federa-
tion through checkpoints across the State Border of the Russian Federation
located on the territory of the free port of Vladivostok and on the territory
of the Special Economic Zone in the Kaliningrad Region, as well as through
the air checkpoints of the Far Eastern Federal District, it can be predicted
that in future their use will be extended significantly.

As a result of scientific and technological progress, the system of
collecting information about the population and its relocation has been
modernized, and is now implemented on the basis of existing information
systems and their integration.

Thus, the basic system of registration of residents of Japan, established in
2015-2016, provides for the issuance of an individual number in order to implement
administrative procedures for social security, taxation and response to natural
disasters, both for Japanese citizens and for foreign citizens who are residents'®.
The central registry of Austria includes information about Austrian citizens and
foreign citizens residing in the state!!. In Estonia, the population register combines
basic personal data on Estonian citizens, citizens of the European Union, registered

10 Act on the Use of Numbers to Identify a Specific Individual in the Administrative
Procedure. URL: http://www.cao.go.jp/bangouseido/pdf/en3.pdf (accessed:
25.03.2019).

11 Bundesgesetziiber das polizeilicheMeldewesen. URL: https://www.ris.bka.gv.at/
GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10005799 (ac-
cessed: 25.03.2019).
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as residents in Estonia, and foreigners who have been granted a residence permit
or the right to reside in Estonia'.

In Russiain 2017, the Concept of Formation and Maintenance of a Unified
Federal Information Resource containing information on the population
of the Russian Federation was approved®. It is assumed that the federal
population resource will be created primarily on the basis of information
from the Unified State Register of Civil Status Records, and for foreign
citizens and stateless persons — the information contained in the data
systems of the Ministry of Internal Affairs of Russia, and will contain basic
information about citizens of the Russian Federation and foreign citizens
and stateless persons residing on the territory of the Russian Federation.
Currently, the Ministry of Finance of Russia is developing a draft federal
law on a unified federal data resource containing information about the
population of the Russian Federation'.

The main instrument influencing the regulation of migration in Russia
is the institution of citizenship. At the same time, despite the complexity
of this institution, there is an obvious tendency to erode selective policies
regarding citizenship. Only a few dozen people per year receive citizenship
in a general order, the majority of foreign citizens are granted citizenship
of the Russian Federation in a simplified order. Thus, the temporary
residence permit and the residence permit following it as a step in obtaining
Russian citizenship are practically not used. Meanwhile, the majority of
countries receiving migrants, by means of a residence permit, try to reduce
the risks associated with migration when they take foreign citizenship. In
this regard, over time, increasing the influence of this tool in regulating
migration relations in the country seems the most justifiable.

The predominant migration flow in the country remains external labour
migration, whereby the corresponding block of legislative regulation is
growing and developing at the fastest pace. In recent years, there has been
a significant diversification of foreign labuor in Russia, which reflects the
general global trend in regulating labour migration and is associated with its

12 Population Register. URL: https://www.siseministeerium.ee/en/population-register
(accessed: 25.03.2019).

13 Order of the Government of the Russian Federation dated July 4, 2017 No. 1418-p “On
Approval of the Concept of Forming and Maintaining a Unified Federal Information
Resource Containing Information about the Population of the Russian Federation”
(together with the “Action Plan (“road map”) on the formation and maintenance of a
single federal information resource containing information about the population of
the Russian Federation”) // Collection of Legislative Acts of the Russian Federation.
2017. No. 29. Art. 4390.

14 Draft federal law “On a single federal data resource containing information about the
population of the Russian Federation” (ID 01/05/04-18/00079593). URL: http://
regulation.gov.ru (accessed: 25.03.2019).
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socio-demographic, temporal and other characteristics. Differentiation in the
regulation of foreign labour migration was expressed in the differentiation of
legal statuses of foreign citizens engaged in labour activities in the Russian
Federation, the emergence of new administrative and legal regimes of their
stay in Russia, the use of various types of administrative procedures in the
implementation of these regimes's.

Differentiation of the legal status of labour migrants as a whole makes it
possible to more flexibly adjust the labour market in the country, to solve the
issues of attracting the categories of migrants necessary for the development
of the economy and social sphere. However, in the absence of clear criteria
for such differentiation, as well as directions for the development of such
differentiation determined at the level of strategic planning documents of
the Russian Federation, such “fragmentation” often leads to excessive
complication and cluttering up of the Russian migration legislation. So,
currently there is no clear position of the legislator regarding the allocation
of such categories of labor migrants as foreign specialists, foreign qualified
specialists, foreign highly qualified specialists in the qualification level of these
individuals, although there is no doubt that it is the qualification criterion
that the selection of these categories of migrants should be based on.

At present, stimulation of inflow of external labour migrants by the state
is aimed at, on the one hand, filling the missing labour reserve, and on
the other hand, maintaining the balance of intercultural balance in the
country and eliminating the possibility of risks associated with interethnic
and interfaith conflicts. Such a variety of legislative measures are aimed at
solving the first problem, contributing primarily to simplifying the procedure
for attracting foreign citizens to work, such as:

— restriction of employment cases requiring permission to engage and
use foreign workers (for employers) and work permits (for workers);

— extension of the possibility of working without obtaining in some cases
permits for both the employer and the foreign citizen;

— more flexible use of the patent system of employment;

— the establishment of priority occupational qualification groups to
determine the quota for allowing foreign nationals to enter the Russian
Federation on the basis of a visa;

15 In particular, besides the already known categories (foreign workers, foreign citizens
registered as an individual entrepreneur, foreign journalists, etc.), new categories
of labor migrants have appeared, in particular highly qualified specialists; qualified
specialists; invited to the Russian Federation as medical, pedagogical or scientific
workers; persons studying full-time in the Russian Federation and engaged in labor
activities in the Russian Federation, including during holidays or during free time
from studies; foreign nationals sent to work in branches, representative offices
and subsidiaries of foreign commercial organizations located on the territory of the
Russian Federation, registered on the territories of the World Trade Organization
member states, and others.
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— the establishment of regional (for the territories of advanced socio-
economic development, innovation centers, the free port of Vladivostok, the
international medical cluster, etc.) and other features (in connection with
the 2018 FIFA World Cup Federation, the 2017 FIFA Confederations Cup,
Olympic Winter Games and XI Paralympic Winter Games of 2014, the Asia-
Pacific Economic Cooperation Forum in 2012) of attracting foreign labour
etc.

As for the second aspect — the preservation of national security and the
harmonization of interethnic relations — in this direction, law established
measures to:

— differentiate the requirements for the comprehensive exam in Russian
as a foreign language, the history of Russia and the basics of Russian
legislation in the framework of socio-cultural adaptation and integration,;

— consolidate the status of “native Russian speaker” for a foreign citizen;

— determine the grounds for restricting the entry of foreign citizens into
the country, as well as the duration of these restrictions;

— strengthen control and toughen responsibility for violation of the
regime of stay and employment on the territory of the Russian Federation
for foreign citizens, etc.

It should be noted that the array of rules regulating the relations in the
field of external labour migration and contained in the Federal Law “On
the Legal Status of Foreign Citizens in the Russian Federation” is steadily
increasing. In addition to the rules related to the general regulation, the
number of reference rules to special federal laws, providing for the regulation
of the characteristics of inviting certain categories of labour migrants to
work, is increasing. In this regard, in the long term, it is advisable to single
out a separate chapter in the Federal Law “On the Legal Status of Foreign
Citizens in the Russian Federation”, which combines the rules that establish
various features of the employment of certain categories of migrants.

Suppose another scenario of the development of legislation in this area
— the specialization of migration legislation in certain areas and types of
population migration objectively encourages passing of a separate federal
law on the procedure for engaging and using foreign labour force in the
Russian Federation. Its passing will allow to remove the excessive burden
in the regulation implemented by the Federal Law “On the Legal Status
of Foreign Citizens in the Russian Federation” and, moreover, will help to
more specifically address issues of external labour migration.

In the Concept of the State Migration Policy of the Russian Federation for
2019-2025 it is emphasized that the system of engaging temporary labour
migrants and determining the need for foreign labour force needs further
development. In particular, it is noted that it is necessary to improve legal,
organizational and other mechanisms regulating and ensuring entry into
the Russian Federation and stay on its territory of foreign citizens who are
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able, due to their labour activities, knowledge and skills, to contribute to
the economic, social and cultural development of Russia. In this regard,
one of the promising trends in the development of migration legislation
is the formation of mechanisms for the recruitment of foreign workers,
differentiated in accordance with the requirements of Russian employers
for professional qualifications. Today, the issues of organized recruitment
of foreign workers are resolved only on the basis of bilateral interstate
agreements'e, the general legislative mechanism for the implementation of
organized recruitment of foreign workers is not fully formed.

There are also no special regulations and programmes for occupation and
seasonal labour migration, which is a type of labour migration of foreign
citizens whose work depends on seasonal conditions and is carried out
only during part of the year [Andrichenko, L.V. and Plyugina, I.V., 2019,
pp. 131-140].

One of manifestations of a differentiated approach to inviting foreign
citizens to Russia for work is the establishment of restrictions on certain types
of activities within certain economic sectors. In particular, the Government
of Russia may establish the permissible share of foreign workers employed
in various sectors of the economy by economic entities operating in the
territory of one or several Federation subjects, and throughout the country
as well. Meanwhile, clear legislative criteria for such restrictions have not
yet been formed.

Inviting qualified and highly qualified foreign specialists to the Russian
Federation is currently based on the fact that the assessment of the
competence and qualification level of foreign citizens invited as highly
qualified specialists is carried out exclusively by the employer and the
customer ordering the work (services). In this case, the legislator establishes
for the employer only one condition — the level of the specialist’s salary.
However, in modern conditions, this level'” no longer reflects the actually
existing payment system. This creates the risk of an influx into the

16 The Agreement between the Government of the Russian Federation and the
Government of the Republic of Uzbekistan on the organized recruitment and
involvement of citizens of the Republic of Uzbekistan for temporary employment
in the territory of the Russian Federation, concluded in Moscow on April 5, 2017.
(Collection of Legislative Acts of the Russian Federation. 2018. No. 6. Art. 802).
The Russian Federation ratified this document - see: Federal Law of 5 December
2017 No. 366 “On the ratification of the Agreement between the Government of the
Russian Federation and the Government of the Republic of Uzbekistan on organized
recruitment and involvement of citizens of the Republic of Uzbekistan to carry out
temporary labor activities in the Russian Federation” (Collection of Legislative Acts
of the Russian Federation. 2017. No. 50 (p. 3). Art. 7537).

7 For example, not less than fifty-eight thousand five hundred rubles per one calendar
month — for foreign citizens invited to work by residents of the technology-innovative
special economic zone.
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country people with low qualifications under the guise of highly qualified
specialists, when a simplified procedure for their engaging is beneficial for
the employer. At the same time, the use of a positively proven approach in
the practice of foreign countries based on the establishment of requirements
for the availability of educational documents, professional experience, etc.,
requires additional organizational, legal and other efforts from the state.

The problem of assessing the effectiveness of the use of foreign labour
force, which is necessary to determine the annual need for such workers,
remains unresolved. It requires the establishment of unified approaches to
monitoring the labour market of foreign workers in the constituent entities
of the Russian Federation, which can be implemented at the federal level. An
obligatory condition for this is the formation and maintenance of a complete
register of foreign citizens who arrived in the Russian Federation in a visa-
free manner and carry out labour activities on the basis of a patent, as well
as the establishment of compulsory obligation for a foreign worker to carry
out labor activity only in accordance with the profession (specialty, type of
labour activity, position) indicated in the patent they acquired. Today, such
correspondence is established only in relation to work performed on the basis
of a work permit. This will ensure the protection of the domestic labour market
—as is well known, this goal is considered determining in the updated Concept
of the state migration policy of the Russian Federation for 2019-2025.

Encouraging the flow of talented foreign young people into the Russian
Federation, who have professions and specialties which are in great demand
on the Russian labour market, requires consolidating at the legislative
level preferences in obtaining a residence permit for graduates of Russian
vocational education institutions from among foreign citizens who have
acquired a profession (specialty) demanded in the labour market.

A significant migration flow is the voluntary resettlement of compatriots
from abroad to Russia. However, today the status of such persons, as well
as the complex of adaptation and integration services provided for them, are
regulated mainly at the level of the state programme to assist the voluntary
resettlement of compatriots living abroad!® to the Russian Federation, as
well as relevant regional programmes®. Although the programme although
program regulation has certain advantages compared with other methods
of regulation, including law, due to the possibility of providing an integrated

18 Initially, the state program was designed for the period from 2007 to 2012. (see:
Decree of the President of the Russian Federation of June 22, 2006 No. 637 “On
Measures to Assist Voluntary Resettlement of Compatriots Living Abroad to the
Russian Federation”). Subsequently, by Decree of the President of the Russian
Federation of September 14, 2012 No. 1289, a new version of the State Program was
approved, which came into force on December 31, 2012, and became open-ended.

19 As of January 1, 2018, the resettlement of compatriots to Russia under the conditions
of the State Program was carried out in 69 subjects of the Russian Federation
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approach to solving the problems of facilitating voluntary resettlement of
compatriots by combining legal, financial, organizational, informational
resources (ensuring the resolution of issues of coordination of activities of
the relevant authorities), it cannot replace other means of regulation, since
its possibilities are limited in terms of establishing the legal status of subjects
of the legal entities concerned, where prerogative is given to federal law.

Unfortunately, the legislation facilitating the resettlement process
played a secondary role: it was adjusted to follow the requisites of the state
programme. However, such an approach, which is fully justified at the
initial stage, when the first draft of the state programme was in operation,
is, at the present stage, when the final version of the state programme
has already passed into law, is leading to a decrease in the level of state
guarantees to ensure the status of participants in the state programme.

Legislation on forced migration remains a stable block of migration
legislation®. Its significant changes in recent years have been mainly
associated with the regulation of forced mass resettlement of forced
migrants from the Ukraine in 2014, and they mainly concerned by-law
regulation. It should be taken into account that the development of this
legislation is subject to “pressure” on the part of international law, since
this area is related to international humanitarian law. Nevertheless, the
development of this legislation falls behind international and foreign
standards; consequently, it requires a certain modernization. Prospects for
the development of this legislation are quite obvious.

Thus, the existing legislation in the area in question determines, in
a very limited way relations associated with the so-called special needs
of certain categories of refugees and asylum-seekers. These include, in
particular, such categories as pregnant women; single parents with minors;
separated children; people suffering from serious illnesses or persons with
mental disorders; victims of trafficking, torture, other types of violence,
etc. There are no definitions of the people mentioned that allow settling the
question of applying a special procedure for resolving issues of granting
them an appropriate status, securing additional rights for them, including
assisting and customised care, taking into account their age, gender, their
condition and their needs. We believe that the development of legislation in
this direction would be evidence of its further response to human needs.

(URL: https://xn--blaew.xn--plai/mvd/structurel /Glavnie_upravlenija/guvm/
compatriots/monitoring (accessed: 25.03.2019).

20 We are talking about the Federal Law of February 19, 1993 No. 4528-1 “On Refugees”
and the Law of the Russian Federation of February 19, 1993 No. 4530-I “On Forced
Migrants”. Although not all categories of forced migrants have special regulation
in the form of separate federal laws. So, there is practically no special regulation
for persons who are environmental refugees; persons who are forced migrants as a
result of economic causes, natural disasters, and so on.
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Obviously not enough attention is paid by Russian legislation to the
issues of temporary asylum, which does not correspond to the importance
of this institution in the unified system of measures to ensure the protection
of forced migrants. Thus, at present legislature does not regulate the
institution of temporary protection, which considers the group, mass and
emergency nature of arriving in the country of asylum and is applied to
groups of people (foreign citizens and stateless persons), forced to leave the
country of their former residence on the same as the granting of refugee
status, and at the same time makes it inappropriate to individually consider
asylum applications.

The status of forced migrants is defined in the legislation of the Russian
Federation in a rather limited manner. At present, they include citizens of
the Russian Federation, who for the same reasons as refugees were forced
to leave their homes and move to another place within the territory of
Russia. Meanwhile, the term “internally displaced persons” which is used
internationally, is similar to the term “forced migrant”, and is extended
to a wider circle of people, who were forced to leave their homes or places
of usual residence, as a result of natural or man-made disasters?'. This
gives grounds for raising the question of the possibility of extending the
concept of “forced migrant” to the level of protection afforded to internally
displaced persons in future. This approach more accurately reflects the
essence of the subjects of forced migration within the territory of the
country. In addition, it already has a certain legal basis — the Federal Law of
February 12, 1998 No. 28-FZ “On Civil Defence”? establishes the issues of
evacuation of persons during military conflicts, as well as in the event of a
natural or man-made accident, to safe areas, although most of these issues
are regulated at a sub-legal level, which is unjustified. Ultimately, further
understanding of the concept of “asylum” and its extension to various types
of forced migration (political asylum, temporary asylum, forced relocation,
etc.) is necessary, which will consolidate legislation on forced migration and
unify (where possible) the procedures for granting appropriate status.

The field of education forms a special type of migration — academic or
educational migration, which is the third largest migration flow in the country
[Sal’nikov, V.P. and Bryleva, E.A., 2018, pp. 25-28]. The Russian Federation
is among the top ten world leaders in the number of foreign students, and
the corresponding quantitative indicator shows a steady growth?. At the

21 See: Guiding Principles on Internal Displacement, Non-binding for States, but
widely internationally recognized. These Guidelines, while not binding on States, are
nonetheless widely recognized internationally (UN DOC. E/CN.4/1999/79. P. 5).

22 Collection of Legislative Acts of the Russian Federation. 1998. No. 7. Art. 799.

28 If in 2016 the total number of foreign students enrolled in educational programs of
higher education in state and municipal organizations amounted to 175,412 people,
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same time, the special focus of the legislature on educational migration was
only in the 2010s — in this period special programmes and projects began
to be implemented, with the aim of increasing the attractiveness of Russian
educational organizations for potential students?, additional measures
began to be taken directly by the educational organizations themselves (for
example, to develop special adaptation programmes for foreign students).
Of course, the determining factor in the choice of the country of education
for foreign students is not so much the conditions of entry and stay, as
provided for by migration legislation, although they play their part, but
the quality of education received, its competitiveness and the possibility of
further employment, in foreign countries as well. Possession of a competitive
advantage enables the opening of new professional horizons leading to
the formation of migration flows associated with obtaining a vocational
education [Shpet, E.N., 2015, p. 35].

The development of educational migration is based on both national and
international legal regulators. Key problems related to the recognition of
education, qualifications and degrees are resolved and special conditions
for obtaining education are provided® through international agreements.
At the same time, the movement towards setting up a single (common)
educational space within the framework of interstate associations with a
high degree of integration, is growing?°.

In Russia, the target has been set to increase by 2024 at least twice
the number of foreign citizens studying in educational institutions of
higher education and scientific organizations, as well as to implement a

a year later this figure increased to 198,295 people; it is noteworthy that ten years
ago, as of 2005, it was 2.5 times less — 78,139 people. (Russia in numbers. 2018: a
short statistical digest / Rosstat. M., 2018. P. 142).

2% In particular, since 2013, the project of the Ministry of Education and Science of
Russia “5-100” has been implemented, aimed at improving the competitiveness of
leading Russian universities among the world’s leading scientific and educational
centers, in which 21 universities are currently participating (The official website
of the project “5-100”: URL: https://www.5topl100.ru); Since 2017, a long-term
priority project “Developing the Export Potential of the Russian Education System”
has been implemented, which includes improving the regulatory framework
governing admission and training of foreigners, recognition of documents on foreign
education, procedures for entry, exit and stay of foreign teachers, as well as taxation
of educational activities in the framework of international cooperation (the project is
expected to have been completed by November 2025).

25 See, for example: Convention on the Recognition of Studies, Higher Education
Diplomas and Degrees in the States of the European Region, concluded in Paris on
December 21, 1979; Declaration on the creation of a pan-European higher education
area (Bologna Declaration), adopted in the city of Bologna on June 19, 1999.

26 See, for example: Agreement on cooperation in the formation of a single (common)
educational space of the Commonwealth of Independent States (concluded in Moscow
on January 17, 1997) // International Treaty Bulletin. 2002. No. 7. P. 3-7.
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set of measures for the employment of the best of them?. This takes into
account the need to take additional measures, including legal ones, aimed
at encouraging educational migration. These include simplifying the visa
regime for foreign students, changing the working conditions in Russia for
certain categories of students, and extending the possibilities of more easily
acquiring Russian citizenship.

In particular, it would be acceptable to establish a longer validity period
of an ordinary study visa, which would imply an extension procedure,
for example, once every two or three years®. As an option, after a year of
study, it could be possible to extend the total validity period of the visa for
the entire remaining period of study. In addition, it would be feasible to
extend the permitted length of stay in Russia for graduates of educational
organizations, after completing study, for job search.

The possibility of working in the country of study is one of the
determining criteria for potential students when choosing a place of gaining
an education. In foreign countries, such as Germany, Finland, Australia,
Canada, foreign students are given an opportunity to work in their free time
without additional permits. It is also possible to simplify the conditions
for obtaining Russian citizenship by foreign citizens who have completed
full-time study in the Russian Federation: for example, to remove the
requirement of such foreign citizens to prove their knowledge of the Russian
language (if the educational programme was not carried out in a foreign
language); to reduce the period of residence required for citizenship by part
of the period of study.

Due to the specificity of social relations in the field of migration, which
presumes, as a rule, the existence of public interests, and also taking into
consideration the degree of danger to the public of most offences related
to migration, the protective potential of administrative and legal measures

27 Decree of the President of the Russian Federation of May 7, 2018 No. 204 “On the
national goals and strategic objectives of the development of the Russian Federation
for the period up to 2024” // Collection of Legislative Acts of the Russian Federation.
2018. No. 20. Art. 2817.

28 In 2017, the Ministry of Education and Science of Russia prepared a draft federal law
“On Amendments to Article 25.6 of the Federal Law “On the Procedure for Exiting
the Russian Federation and Entering the Russian Federation” (project ID 01/05/06-
17/00067561), which provided for the issuance of an ordinary student visa for a
period of up to one year to a foreign citizen entering the Russian Federation for
the purpose of studying in an organization conducting educational activities, and
a foreign citizen arriving in the Russian Federation for the purpose of studying and
entering an educational organization for receiving full-time education according to the
basic vocational education program, which has state accreditation, it was proposed
to issue an ordinary study visa as short and extend it for the remaining period of
study, but not more than three years for each extension. Currently, this legislative
initiative has not been realized, although its implementation seems possible.
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is mainly used to ensure the implementation of migration legislation®.
Along with the measures of responsibility established by administrative and
criminal legislation, there are special measures of state sanction provided
for by migration legislation — deportation and readmission. Despite the
fact that deportation and readmission are not forms of punishment from
the legal point of view, the consequences of their use are often identical
and sometimes even more severe than those prescribed for administrative
offences and crimes, which justifiably has caused criticism. In accordance
with the international agreement on readmission®, this procedure may
officially last for more than six months, and during this period the person
to be readmitted may be held under the custody of the Ministry of Internal
Affairs of Russia, or its territorial body. In such instances, we can talk
about a certain “blurring” of the boundaries between the measures of
responsibility and the measures of state sanction used in order to prevent
and stop illegal migration. In other countries, a similar phenomenon has
been noticed in the past decade (it was called “crimigration”): a number of
researchers pointed out the merging of criminal and immigration law norms,
and the blurred boundaries between traditional criminal and immigration
legislation [Stumpf, J., 2006; Hernandez, G. and Cuauhtémoc, C., 2015;
Mendoza, J.J., 2018].

The dynamics of the development of criminal and administrative
legislation of the Russian Federation makes it possible to ascertain the
increase in the number of relevant administrative over the past decade,
the emergence of new related to migration; at the same time punishments
provided for in the framework of a number of already existing offences were
toughened?®. On the one hand, this is due to the increase in the general

29 So, currently, Chapter 18 of the Code of Administrative Offenses of the Russian
Federation, which establishes administrative offenses in the protection of the State
Border of the Russian Federation and ensuring the stay of foreign citizens or stateless
persons on the territory of the Russian Federation, includes 20 administrative
offenses, while The Criminal Code of the Russian Federation contains four offences
directly connected with the sphere of migration.

30 See, for example: Agreement between the Government of the Russian Federation
and the Council of Ministers of Bosnia and Herzegovina on readmission (concluded
in Moscow on June 22, 2015); Agreement between the Government of the Russian
Federation and the Government of the Republic of Belarus on readmission (concluded
in Minsk on November 15, 2013).

31 Thus, over the past few years, a number of new administrative offenses have been
introduced, in particular, Art. 18.19 “Violation of the rules for notifying the authorized
state bodies about training or for termination of training of foreign citizens and
stateless persons in educational organizations”, liability for citizens to live at the
place of residence or in a residential area without registration was established, for
violating the rules of registering citizens at the place of residence in a residential
area (Art. 19.15.2); Art. 18.20 “Violation by a foreign citizen or a stateless person of
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array of regulatory norms of the Russian migration legislation, which,
in turn, requires the adoption of protective rules; on the other hand, the
toughening the responsibility for offences in the field of migration is an
appropriate measure taken in response to the worsened threat of illegal
migration, and the emergence of new forms of illegal activity.

In general, this tendency is characteristic of many states, in particular,
as the study of the practice of criminal prosecution and punishment of
immigration crimes in leading common law countries shows, punitive
policies for these types of offences have obvious tendencies to toughen
[Artemov, V.Yu., Vlasov, [.S., Golovanova N.A., et al., 2012, p. 208].
However, it should still be stipulated that this applies mainly to the receiving
states; donor countries, as a rule, have softer national legislation in this
regard. This multi-vector nature can be observed even in the example
of the Commonwealth of Independent States, in spite of the fact that in
2009, Recommendations on the Harmonization of the National Legislation
of the member states of the Commonwealth of Independent States in the
fight against illegal migration were adopted (on December 3d, 2009 in St.
Petersburg), which stipulate the need to toughen the responsibility for
committing immigration offences.

At present, there is a need for greater “flexibility” in the application of
measures of responsibility, involving consideration of the circumstances
and conditions in which an offense was committed, in ascertaining and
balancing individual rights and public interest. However, this is not always
possible within existing legal boundaries. An example here is Art. 18.10
of the Code of Administrative offences of the Russian Federation, which
establishes responsibility for the illegal activity of a foreign citizen or
stateless person in the Russian Federation: committing any act, under Part 1
of Art. 18.10, in Moscow or St. Petersburg or in the Moscow or Leningrad
region, entails mandatory administrative deportation from the country.
The literal adherence to this provision does not allow discrete powers and
makes it impossible to take into account the specific situation.

the term for applying for a patent”; responsibility for many offenses in the field of
migration was introduced, including for violation of the border regime in the border
zone (Art. 18.2 of the Administrative Code of the Russian Federation), for violation of
the border regime in the territorial sea and in the internal sea waters of Russia (Art.
18.3), for violation by a foreign citizen or a stateless person of the rules of entry or
stay (residence) regime in the country (Art. 18.8), for illegal labor activity by a foreign
citizen or stateless person (Art. 18.10), for illegal involvement a foreign national or
stateless in labor activity (v. 18.15), etc. The Criminal Code of the Russian Federation
was supplemented in 2013 by Art. 322.2 “Fictitious registration of a citizen of the
Russian Federation at the place of residence or place of dwelling in a residential area
in the Russian Federation and fictitious registration of a foreign citizen or stateless
person at the place of residence in a residential area in the Russian Federation” and
Art. 322.3 “Fictitious registration of a foreign citizen or stateless person at the place
of stay in the Russian Federation”.
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It can be assumed that in the immediate future the law will maintain a
fairly rigid approach to regulating responsibility for violating immigration
laws, the number of offences will continue to increase, although, most
likely, not as sharply as it has been doing during the past five years. Also
there is a possibility for mitigating punishment for certain types of offences,
the liberalization of certain measures of state sanction; however, this will be
primarily due to the optimization of existing regulation, its correlation with
modern standards of protection of human and civil rights and freedoms.

Discussion and Conclusion

In conclusion, it should be noted that such a substantial extension of
Russian migration legislation served as the basis for raising the question of
its systematization. Systematization of legislation is used primarily as an
effective means of providing legal entities with the necessary regulatory and
legal information; the streamlining of regulatory legal material, including
its categorical and conceptual apparatus — all of this plays a mobilization
role in the lawmaking process, being the key to the sustainability of the
existing legal order and the stability of social relations [Kudeshkina, O.B.,
2002, p. 3]. The need to systematize immigration legislation has long been
an issue. There is a need for a high-quality processing of immigration
legislation which should be based on new approaches to its construction
and legal and technical design [Habrieva, T.Ya., Andrichenko, L.V. and
Plyugina, I.V., 2010, p. 14].

The greatest difficulty is the question of what form should be used. On
this occasion, different points of view are expressed; in particular, the idea of
the expediency of adopting a migration code is widespread in the literature
[Vasiliev, A.M. and Kopchenko, I.LE., 2017, pp. 3-6; Zherebtsov, A.N. and
Malyshev, E.A., 2018, p. 34; Kozlov, V.F., 2018, p. 32; Semonova, A.V.,
2016, p. 42], some researchers admit the possibility of adopting a federal
immigration law [Kapinus, O.S., 2016, p. 31], a federal law on combating
illegal migration [Kozlov, V.F. and Luk’yanov, A.S., 2015, pp. 24-25] and
others. There is also a conservative approach, in which it is proposed to
leave everything unchanged and concentrate on improving the quality of
the content of already existing regulatory legal acts and overcoming their
internal contradictions. In any case, it is obvious that long preliminary
work will be required to overcome the existing problems and contradictions
in the legal regulation of migration, which will be costly and time
consuming. In addition, it is impossible not to note the methodological
complexity of the resolution of such heterogeneous social relations in the
conditions of the need for their fairly frequent changes. At the same time,
the systematization of migration legislation would help to improve the
efficiency of state legal regulation of the migration sphere, streamline the
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interaction of participants in migration relations, more clearly separate the
powers of public authorities at various territorial levels, overcome existing
legal gaps and conflicts.
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BeegeHne. OTcyTCTBME CTPOWHOW CMCTEMOJNIONMM MpaBa He MO3BOSSET 06ecneynTb HayyHO
060CHOBaHHY0 hopManmnaaLmio peLleHs OCHOBHbIX TEOPETUYECKNX NPO6eM NpaBoOnoHNMa-
HUA 1 npaBonpumMeHeHus. Pa3paboTka cooTBeTCTBYOLEro hopMasibHO-TEOPETUHECKOrO arl-
napara BO3MOXHa Ha OCHOBE MPOAYKTUBHOW CUCTEMOIIOrMyeckon KoHuenuun. O6ocHoBaHue
Takow KOoHLenummn 6asnpyeTcsa Ha nuccnefoBaHum rnocodCKMx OCHOBaHWI 1 OCHOBOMoOsara-
OLLMX CUCTEMONOrMYECKMX MPUHLMMOB (LLeNOCTHOCTU, AUHAMUYECKOrO PaBHOBECUS, 0O6paTHOW
CBA3M U ApP.) U MPUMEHEHWIN NIOTUKO-JIMHIBUCTUHECKNX METOA0B NPO6/IEMHO-OPUEHTUPOBAHHO-
ro CUCTEMHOro noaxoaa.

Teopetndeckme ocHoBbl. MeTofbl. KoHUenTyanbHO-Norm4eckoe MOoLenupoBaHne npasoBbIX
3pracucTemM, CUCTEMHbIM aHanu3 1 paspaboTka TeopeTMKO-MPUKIa[HbIX OCHOB TEXHOMOrnu
[BYXYPOBHEBOIr0 NPaBOBOro PerynnMpoBaHus; 0606LLeHne 1 MoANMUKaLMA YaCTHbIX Hay4HbIX
pe3yneTaTtoB aBTopa, ony6nmnkoBaHHbIX B 2000—2019 rr. B aBTOPCKMX Hay4HbIX paboTax 1 y4e6-
HbIX N3OaHNsX.

Pesynbtatsl nccnegosaHuns. O60CHOBaH COBPEMEHHbIV KOHLENTYarbHbI BApUaHT KOMMIIEKC-
HOro «MHMOPMaLMOHHO-KMBEPHETUYECKN-CUHEPreTu4eckoro» nopgxopa («/MIKC»-nogxopa) Kak
o6LLen MeTofoNornn aHanuaa 1 onTMMmM3aummn NpaBoBbIX 3PracncTeM, XapakTepusyroLnincs
060CHOBAHHOW TPEXKOMIMOHEHTHON COBOKYMHOCTHIO METOLONOrMYECKMX NMPUHLMMNOB Mccreno-
BaHWsA, COOTBETCTBYIOLLIEN TPEXacneKTHON (DM3NHECKOW NPUPOAE UCCNedyeMbIX CIOXHbIX CU-
CTeM MpPaBOBOro PEryinMpoBaHns Kak 3pratmyeckmx CUCTeM; YTOYHEHa KOHLeNTyanbHO-Noru-
yeckas MOfEeNb MPaBOBOW 9PracuMCTEMbl C y4ETOM (PYHAAMEHTASIbHOrO MPUHLMNA 06paTHOW
CBSI31; SKCNMLMPOBAH 3aKOH Heo6xoaumoro pasHoobpasusa Y.P. Ow6éun 1 060cHOBaHbI COOT-
BETCTBYHOLLME YCMOBUS 9PEKTUBHON TEXHONOMMM ABYXYPOBHEBOIO (HOPMATMBHOIO U MHAMBU-
AyanbHOro) NpaBoBOro PerynmpoBaHus; onpefeneHsl 6a3oBble NOHATUS U METOA0Norn4eckme
MPUHLUMMNLI COBPEMEHHOW CUCTEMOSIONMM MPaBOBOrO PerynmpoBaHus; 060CHOBaHa (yHKLMO-
HanbHas opraHM3aumna MHBapMaHTHOrO KOHTypa pauMoHanbHOro perynmpoBaHus.
O6cyxaenve n 3ako4eHne. PaspaboTaHHbI KOHLENTYarnbHbIN O6bEKTHO-OPUEHTUPOBAHHbI
BapuaHT komnnekcHoro «MKC»-noaxofda K aHanuay v onTuMu3auuy npaBoOBbIX 3pracuctem
npepcTaBnseT cob6or METOOOOMMYECKY0 OCHOBY pa3paboTku afeKkBaTHOro popmarnbHO-TeOo-
peTuyecKoro annapara CUCTEMONOrMn NPaBoBOro PerynvpoBaHuns, KOTOPbIA NO3BONUT cop-
Mann3oBaTb peLleHne OCHOBHbIX TEOPETUYECKMX Mpo61eM NpaBoMoOHNMAaHUS 1 Npasonpume-
HeHWs, a Takxe paspaboTaTb M BHEAPUTbL cneumasnbHble MHPOPMaLMOHHO-NPaBOBbIE TEXHOSO-
rvun, 6a3npyroLLIMECS HA KOHLENMUMM MHAOPMaLIMOHHO-(YHKLMOHAbHBIX 623 AaHHbIX 1 3HAHWNA,
4YTO 06EeCneUnT NOBbILLEHNE NHPOPMALIMOHHON 3PPEKTUBHOCTN CUCTEM MPABOBOIrO PErynmpo-
BaHWUA OOLLECTBEHHbIX OTHOLLEHUA Kak WH(OPMALIMOHHO-KMOGEPHETUHECKNX CUCTEM C YHETOM
CYGbEKTMBHOW OpraHu3yoLLen OeaTenNbHOCTU NOAEN U 06BEKTUBHBIX CUHEPreTUYeCcKMX npo-
LieccoB e30opraHuaavum.
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Introduction. The lack of a coherent systemology law does not enable the use of evidence-based
formalization to solve the basic theoretical problems of law interpretation and enforcement.
The development of an appropriate formal-theoretical apparatus is possible on the basis of a
productive systemological concept. The justification of this concept is based on the study of
philosophical bases and fundamental principles (integrity, dynamic equilibrium, feedback, etc.)
and the use of logical and linguistic methods of problem-oriented system approach.

Theoretical Basis. Methods. The conceptual and logical modeling of legal ergasystems, the
systems analysis and resolution of the theory-applied base of technology of two-tier legal
regulation; the synthesis and modification of private scientific results of the author published in
2000-2019, with copyright in the author’s scientific works and educational publications.
Results. The contemporary conceptual variant of combined “ICS”-approach (“information,
cybernetic and synergetic’) as a general methodology of analysis and optimization of legal
ergasystems, as characterized by the following conditions: the substantiation of the appropriate
three-part set of methodological research principles, corresponding to the triple-aspect physical
nature of the study of complex legal systems as ergasystems; the clarification of the conceptual
and logical model of the legal ergasystem taking into account the fundamental feedback principle;
the definition of the law of necessary diversity of William R. Ashby is justified and corresponding
conditions of realize of effective technology of two-level (normative and individual) legal regulation;
the definition of basic concepts and methodological principles of modern systemology of legal
regulation; the justification of the functional organization of the Invariant Rational Control Loop.
Discussion and Conclusion. A developed conceptual object-oriented version of combined
“ICS”-approach for analysis and optimization of legal ergasystems is a methodological basis for
the development of a working formal-theoretical apparatus of legal regulation systemology. This
will formalize the decisions of the main theoretical problems of law interpretation and enforce-
ment, as well as developing and implementing special information and legal technologies based
on the concept of information and functional databases and knowledge. This will in turn ensure
the information increases the effectiveness of the system of legal regulation of public relations
as an information and cybernetic system subject to the subjective organizing process of human
activity and the objective synergetic processes of disorganization.

Keywords: combined “ICS”-approach (“information, cybernetic and synergetic”), methodological
principles, conception, legal ergatic system (ergasystem), two-level legal regulation, public
relations, systemology, law of necessary diversity, legal information, organization and legal
technology, invariant rational control loop
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BBenenue

B zacrosiee Bpemsa He cyIiecTByeT CTPOHHOM CHCTEMOAOTHHU NTPaBa, KOTO-
pasa obecneunBasa 661 3PPEKTUBHYIO B3aUMOCBI3b (PHAOCO(HUHN U YACTHO-
IIPUKAQIHBIX IOPUANYECKUX HAYK B TPEXypoBHeBO# [AoBroB, [1.A., 2016]
CHUCTeMe Hay4YHBIX 3HaHHE. BMecTe ¢ TeM mas popMasnu3allii PemIeHus OC-
HOBHBIX TE€OPETHYECKUX IPoOAEM IIPaABOINOHHMMAaHHS, B YACTHOCTH TaKHUX,
KaK yCTAHOBAEHUE IIPEIEAOB U pas3pellleHue IPOTUBOPEeYUil IpaBoOBOrO pe-
TYAUPOBaHHS OOIIIECTBEHHBIX OTHOIIIEHUH, 00ecrIiedeHNe U KOAHYEeCTBeHHAasd
OIIEHKAa KadecTBa U 3(P(PEKTUBHOCTU (PYHKIIMOHHUPOBAHUS IPaBOOXPAaHU-
TEABHOM CHCTEMBI (BKAIOUasl CyAeOHyI0 cuctemy), 3p(PEeKTHBHOCTU IIPABO-
BOTO PETYAMPOBAHUS U p., HE0OXoAMMO pa3paboTaTh COOTBETCTBYIOIIMH
dopmaabHO-TEOPEeTHYECKUY amnnapar. Pazpaborka Takoro ammapara BO3-
MOJKHA Ha OCHOBE MNPOAYKTHUBHON KOHUenuyuu, IIpencTaBASIOIIEd coboi
YIOPSA0YEHHYI0 COBOKYITHOCTE (AHCaMOAB) METOMOAOTHYECKUX TTPUHIIHUIIOB
UCCAEIOBaHUSI, YIUTBIBAIOIIUX MHPUPOAY MHPABOBOM CHUCTEMBI U CHUCTEMBI
IIPaBOBOI'O PErYAHPOBAHUS OOIIIECTBEHHBIX OTHOIIEHHU B IeAOM. B cBa3m
C 3TUM CTaThbs IIOCBSIIIEHA aKTyaAbHOM 3amade pa3paboTKu U o0OCHOBA-
HUS KOHIIEIITUH O0bEKTHO-OPHUEHTUPOBAHHOTO CUCTEMHOI'0 — KOMITA€KCHOT'O
«MH(pOPMAIIMOHHO-KHNOepHeTHYeCKH-cuHepreTudeckoro» («MKCr) mogxona.

TeopeTHuYecKHe OCHOBBI. MeTOABI

IIyTs pemieHud 3agadu:

1. KoHIlenTyasbHO-AOTHYECKOE MOAEANPOBaHHE IIPABOBbBIX 3PTacUCTEM Ha
0CHOBe (DYHKIIMOHAABHO-AOTHYECKOH IEKOMIIO3UIIMH CHCTEM IIPaBOBOTO pe-
TYAUPOBaHUSA U CUCTEMHBIH aHaAu3 0cOOeHHOCTEN UX (DYHKIIMOHHPOBAHUS.

2. Pazpaborka rommaekcHoro «MKC»r-mmogxoma Ha OCHOBE HHTETpPAIlUU
METOIOAOTHH UHPOPMAYUOHHO20 ITIOAX0AA (IIPH KOTOPOM 3PpracucTeMa pac-
cMaTpuBaeTcd KakK IleAeHallpaBA€HHAas HH(OPMAaIHOHHAS CHCTEMa), Me-
TONOAOTHH KubepHemuueckozo IIoaXofa (IIPH KOTOPOM JdpracucTeMa pac-
cMaTpuBaeTcs KaK CHCTeMa YIIpaBA€HUS Ha ypOBHE HHMOPMAIIMOHHBIX
IIPOLIECCOB U AATOPUTMOB (PYHKIIMOHHPOBAHUS HH(OPMAaIIMOHHON 6a3bl),
METOIOAOTHH CUHep2emuueckozo Noaxoaa (IIpHM KOTOPOM 3PrachcTeMa pac-
cMaTpuBaeTcd KakK AMHaAMHUYecKad caMOOPraHU3yIoIlascsa CHUCTeMa, B3aH-
MOAEeHCTBYyIOIIas CO CPENOH) B paMKax METOAOAOTHH CUCMEMHO020 TIOAX0oAa
(mIpu KOTOPOM 3pracHucTeMa pacCMaTpPHUBaeTCd KaK CAOXKHOOPTraHU30BaH-
Hasl MHOT'OACIIEKTHAas CHUCTEMA) B COCTaBE CMPYKMYPHO-MAMEMAMUUECKO20
(mpu KoTOpOM OOecIiednBaeTCcss HeOOXOAUMBIN YPOBEHb MaTeMaTH3alluU CU-
creMHBIX «MIKCr-1oHATHIH), onepayuoHHoz0 (IIp¥ KOTOPOM B MHOT'OCAOMHOH
aBTOMATH3UPOBAHHON HMHTAIIMOHHON MOJEAHM OIEPalNH OOBEIHHIIOTCS
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MaTeMaTHUIeCKHUEe U AOTUKO-AMHTBHUCTHUYECKHE OIIHCAHUS IIEAH, IIpollecca U
pe3yAbTaTOB OIlepalluy), CUMYAayuoHHo20 (IPH KOTOPOM MPUHSITHE pelile-
HUY OCYIIIeCTBASIETCS B AMHAMUKE B PeaAbHOM BpPeMeHU (PYyHKIITMOHUPOBA-
HUSI 9PTacUCTEMBI C YI€TOM CAOIKUBIIIEHCH CUTYaIllH) [I0IXOI0B.

3. Ilpumenenue mauHoro BapuaHta «MKCr-mmogxoma u pa3zpaboTKa Teope-
TUKO-TIPUKAAIHBIX OCHOB TEXHOAOTUHU NBYXYPOBHEBOI'O IIPABOBOI'0 PETYAUPO-
BaHHsI, BKAIOYAs pa3paboTKy 6a30BOTO HHBAPUAHTHOIO KOHTYpPA PaIllMOHAADL-
HOTO PEeTryAUpPOBaHU4 ((PYHKIIMOHAABHAA CTPYKTYpPa 3PracUCTEMEBI), C BBIIBAE-
HUEM €ro aTpHUOYTHUBHBIX CBOMCTB, UMEIOIINX METOIOAOTHYECKUH XapaKTep.

Pe3YABTaTBI HCCACOAOBaHHSA
1. Modenwv npaeoeoii apzacucmemot

CoBepIIEeHCTBOBAHUE ITPABOBBIX 3PracHUCTeM!, T. €. CAOKHOOPTaHHU30BaH-
HBIX CUCMeM NPasogoz2o peayiupos8aHust (MexKIyHapOAHbIX, HAITMOHAABHBIX,
denepasbHBIX, TEPPUTOPUAABLHBIX U ApP.) OOLIECTBEHHBIX OTHOIIIEHUH, CBd-
3aHO B HACTOSIIEE BPEMSI C PA3BUTHEM TEOPETUKO-IIPUKAAIHON 6a3bl WH-
dopMAaIOHHO-TIPABOBOH TEXHOAOTHU NPABO8020 U UHOUBUOYANbHO20 pe-
eynuposarus [Epmios, B.B., 2018], koTopoe BO3MOXKHO, B YaCTHOCTH, Ha
OCHOBe ITPOOAEMHOH (IIpaBOBOI) OPHUEHTAIINH KOMIIAEKCHOTO «MH(OpMAaITH-
OHHO-KUOEpHETHIECKU-CHHepreTHdecKoro» noaxona (<MKCr-mmogxoma) — cu-
CTEMHOT0 IT0X01a, B KOTOPOM BHHMAaHUeE aKIIeHTUPYETCd Ha ero HH(opMa-
IIUOHHOM, KUOEPHETUYECKOM U CHUHEPTETHUECKOM aCIIEKTaX, UYTO COOTBET-
crByeT MKC-mpupoae npaBoBbIX 3pracucreMm [AoBHoB, [1.A., 2000, 2009].

ITpobaemHasa (mpaBoBasi) opueHTalus «MKCr-1mogxona oCHOBBIBaeTCd Ha
HCCAEOBAaHUN ODOCHOBAHHOU KOHUENMYAanibHO-102UUecKOol MOOeauU CUCTe-
MbI IIPABOBOI'0 PETYAUPOBAHUS (IIPABOBOM 3pracHucTeMbl).

[IpaBoBag spracucreMa KOHCMPYKMUBHO TPEACTABAIET COOOH emuHOoe
obpasoBaHie MHOXKECTBa KOMIIOHEHTOB U CBSI3€H, HAXOOAIIUXCH B CAOXK-
HBIX OTHOIIIEHUSX MEXIy coboii, obaaarolnee HOBEIMH CBOHCTBAMH CTPYK-
TypHOH U (PYHKIIMOHAABHOU yenocmHocmu: smeporkeHmHocmu (OT aHTA.
emergent — BHE3AITHO MOSIBASIOIINICS, HEOKUAAHHO BO3HUKAIOIIMN) — IIO-
SIBAE€HHY HOBOTO KadecTBa B CTATHKE U cuHepausma (0T Tped. synergos —
BMeECTe AEUCTBYIOIIMH, COTPYIHUYAIONINH) — IOBBINIeHUS 3P(PEeKTUBHOCTH
B nuHaMmuKe [Bormanos, A.A., 1922], He cBOAAMIMMUCH K CBOMCTBAM BXO/SI-
IIIX B 9TO 00pa3oBaHUE KOMIIOHEHTOB U CBH3€H.

! Dpraruyeckas cCHUCTeMa (IpracucreMa) — CAOXKHAas YEAOBEKO-MAalllMHHAs CHCTeMa
yIIpaBA€HHS (PEryAHPOBAHHS) OOBEKTAMH TEXHHUYECKUX, TEXHOAOIMYECKHX, SKOHO-
MUYECKHX, 9KOAOTHYECKHUX, OPTaHU3AIlHOHHBIX, IIPABOBBIX U APYTUX KOMIIAEKCOB H
OTHOIIIEHUH, B KOTOPOH yIIpaBAdIOIlas CHUCTeMa (B YaCTHOCTH, IIpaBOBasl CHUCTEMA,
ACY u mp.) comepKHUT YeaoBeKa-ollepaTropa (MAH TPYIILy OIepaToOpOB) KAaK I'AaBHBIH
KOMIIOHEHT, XapaKTepHU3yomadacsd (PyHKIIHOHAABHON aKTHUBHOCTBIO H (DYHKIIHOHAAD-
HBIM I'OMEOCTA3HUCOM Ha MHOXKECTBE (PYHKIIMOHAABLHBIX BO3MOKHOCTEH B YCAOBHSIX
OUHaMHUYEeCKH U3MEHHIONeHcs BHEITHEH cpebl.
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DYHKYUOHANILHO (TIO IIEA€BOMY IIpEAHA3HAYEHUIO) IIpaBoBasi 3pracucre-
Ma SIBASETCS CAOXKHOM OTKPBITOM, HEPABHOBECHOU (M B CHAY 3TOTO He3a-
BEpIIEHHON) conuaabHOM HH(POPMAIIMOHHO-KHOEPHETHYECKOH CHCTEMOH,
obecrieynBaronieil MpaBoBOE PETYAUPOBaHHE OOIIECTBEHHBIX OTHOIIIEHUH,
XapaKTepUusyoleics BEICOKON CTENIeHbI0 JUHAMUYHOCTH, HEYCTOUYHUBOCTU
U1 HEOIIPEIEAEHHOCTH.

B cBsizu ¢ 3TUM 060OIIEHHYIO KOHIIEITYaALHO-AOTHYECKYIO MOJIEAD ITpa-
BOBOH SpracucreMbl MakKpoypoBHsa [AoBroB, [.A., 2016] MoxHO mpena-
cTaBUTH (puc. 1) coBoKynmHOCTEIO Tpex [BetrorHeB, 10.10., 2002] 0a30BBIX
PYHKIITMOHAABHBIX ITOJICUCTEM, BKAIOYAS NPagogyto cucmemy (IO3UTHBHOE
[IpaBo, IIpaBOBbIe MHCTUTYTHI, IIpaBOBasd HayKa), npasoco3HaHue (MHIUBU-
OyaAsbHOE, TPYIIIIOBOE, OOLIECTBEHHOE) U NPABOOMHOUEHUSl, U YeThIPEeX OC-
HOBHBIX HH(POPMAITMOHHO-KUOEPHETUIECKUX KOHTYPOB IIEAEBOTO PETYAHPO-
BaHU4, BKAIOYAS:

— BHYTPEHHHUH [BYXYPOBHEBBIH HH(POPMAIIMOHHO-KHOEPHETUIECKUH
KOHTYp [IPaBOBOTO ABYXYPOBHEBOI'O (HOPMATUBHOTO U UHANBUAYAABHO-
I'0) PETYAUPOBAaHHUSI, TIOCAEOBATEABHO OXBATBHIBAIOIIUY 6a30Bble (PYHKITHO-
HaAbHBIE IIOJCUCTEMBI, — BHYMpeHHee PETrYAUPOBaHUE;

— BHEIIHHE TPU MHAOPMAIIMOHHO-KUOEPHETHYIECKUX KOHTYPaA COLIHAAB-
HO-3KOHOMHYECKOT'O PETYAUPOBAHUL — 8HEULHEee PETYAUPOBAaHUE.

LleneBble ycTaHOBKM MHdopmaumnoHHo- KOpuanyeckue
rocypapcrtaea ncuxororuyeckme dakTbl
BO30ENCTBUS;
¢ cynebHas npaktuka

[MpaBoBas cuctema R RO

MpaBo- MpaBo-
CO3HaHue OTHOLLEHUSA

YcTaHoBku CoumansHoe
cybbekTa noeeaeHne

(o)
i

Puc. 1. KOHLI,eI'ITyaJ'IbHO-J'IOFI/NeCKaH MOoJeslb CUCTEMbI NPaBOBOro perynnpoBaHna

'rnaBHAS 0COOEHHOCTH BHYTPEHHETO ABYXYPOBHEBOIO KOHTYPA PETYAHPO-
BaHHS COCTOHUT B TOM, UTO NPABOCO3ZHAHUE, IBASIOIIEECS CaMOOPTaHU3YIO-
IIMMCSI, AQT€HTHBIM, MaAOyCTOMYHUBBIM 3B€HOM, OCYILIECTBASIET IIepeaady Ha
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peryaupyembie OOBEKTHI (OOIIIECTBEHHBIE OTHOIIEHHS) CTPOr0 AETEPMUHU-
POBaHHBIX YIIPaBAGIOIIUNX BO3neHCTBUH — HOPMAaTUBHBIX IIPABOBBLIX IIPE/-
nucaHui R.

C y4eToM COBpPEMEHHOM KOHIIENIINN? HHTEIPATUBHOTO ITPAaBOIIOHUMAaHUA
[EpmioB, B.B., 2018] 1 cHCTEMOAOTHYECKOI'O IIPUHIIMIIA OOpaTHOM CBS3H
[Bertalanffy, L. von, 1968] (koppeKIiu® nIpaBa B X0O/e PEryAHNPOBaHUsI) OC-
HOBHBIMH BHEIIIHHMH BXOIHBIMH BO3IeHCTBHSIMH 0a30BBIX (PYHKIIMOHAAB-
HBIX IIOACHCTEM M HX COOTBETCTBYIOIIMMHM BBIXOAHBIMH «OTKAHMKAMI» (pe-
3yAbTaTaMH) MOKHO CYHUTATh CAEOYIOLIHE (CM. puC. 1):

— IIeA€BBbI€ YCTAHOBKH I'OCYZapCTBa U COOTBETCTBYIONIIAS HHTETpasbHasd
orleHKa E 5(p¢eKTHBHOCTH IIPaBOBOTO [BYXYPOBHEBOIO (HOPMATHBHOTO M
WHOUBUAYAABHOI'O) PETYAHUPOBAHUS, XapaKTePHU3YIOad CTEIIEHb BBIIIOAHE-
HHS LIEAEBBIX YCTAHOBOK (IOCTHXKEHHUA LIEACH PETYANPOBAHUA), — OIAI NPA8o-
eoll cucmemul;

— IIpaBOIIPUMEHHUTEABHAA IIPaKTHKa (IIpaBOBbIE ITO3UIIMU CYZOB, Pa3baC-
HeHud [TaenymoB BepxoBHoro Cyna Poccutickoit ®enepariu, cynebHbIe Ipe-
LEeIeHThl IIpaBa H Op.), HHQOPMAIIMOHHO-IICHXOAOTHUECKHE BO3IEHCTBHSA
(aruraimsa, mponarasaa, uHGo3oMbupoBaHue, «25-i Kaap», TUIIHO3 U Ap.) TO-
CYZlapCTBEHHBIX U UHBIX CTPYKTYP («He3aBucuMbIx» CMU, tiHTepHAIIHOHAAB-
HBIX» POHIOB, «KYABTYPHBIX pehopMaToOpoB» HAPOIHOTO OOPa30BaHUL U Ap.)
¥ chOPMHUPOBAHHBIE [IPABOBBIE YCTAHOBKH (MEXaHHU3MbI PETYATIINH AESITEeAb-
HOCTH) ¥ MHTEHIUS (HAlIpaBAE€HHOCTD) CyO'BEKTOB — [IASI NPABOCO3HAHUSL,

— ropuandeckue akThl U COIMAABHOE IIOBEAECHUE — IAS NPASOOMHOULEHULL.

IIpr 3TOoM wmMH(QOPMaAIHNOHHO-KHOEpHETHYEeCKad IEeroYKa BHYMpeHHe20
PEryAHPOBAHUS BBITASIUT CAEAYIOINIMM 00pasoM: «npaeoeast cucmema —
npaeosgsle hpeonucaHus R (mpeanuckiBarolias® mpaBoBas MHQoOpMAaIng) —
npaeoco3HaHuUe — OCO3HAHHble (BKAIOUAsS UHOUBUOYA/IbHblE) Npaesossle
npeonucaxust R° (mpaBoIpHUMeHHTeAbBHAd IIpaBoBasd HH(pOpPMAaIlHs) — npa-
600MHOWLEHUSL — 0C8EOOMAAUAS (CTaTUCTUYECKAd U pP.) Npasosast UH-
popmayust Q(A) o KagecTBe A COOAIOAEHUS MTPABOBBIX HOPM U IIPUHIIHUIIOB

2 OrHeceHHe K IIPaBy TOABKO IIPHMHIIMIIOB U HOPM IIpaBa, COAEPIKAIINXCI B €IUHOMH,
pas3BUBAIOIIeCcs 1 MHOTOYPOBHEBO cucTeMe (hOpM HAITMOHAABHOTO U MEXKIyHapPOI-
HOTO IIpaBa, PEAAU3VIOUIUXCS B TFOCYZAPCTBE (BKAIOUAS OCHOBOIIOAATAIOIIHE IIPHUH-
LIUIIBI ¥ OOBINAM POCCHICKOrO IIpaBa, HAIMOHAALHBIE IIPABOBBLIE AKTHI, IIPABOBBIE
JOTOBOPBI; OCHOBOIIOAATAIOIIME IPUHITUIILI M 00bIUan MEXIYHAPOAHOTO IIpaBa, MexXK-
ayHapoznHsle norosopsl) [Epios, B.B., 2018].

3 KoHKpeTH3alllH IIpaBa IIyTeM YTOYHEHUS U AeTaAHu3alliU IIPaBOTBOPYECKUMU Opra-
HaMH{ IIPHUHIIUIIOB U HOPM IIpaBa U Ap., a TaK¥XKe KOPPEKIIMHU HOPMATHBHOTI'O PETYAH-
poBaHUs OOIIECTBEHHBIX OTHOIIEHUN B pe3yAbTaTe UX HUHAUBUAYAABHOIO PETYAHPO-
BaHUS C yI€TOM KOHKPETHBIX (paKTHUYeCKHUX obcrosreabcTB [Epros, B.B., 2018].

4 HHCbOpMaL[I/ISI O IIPaBOMEPHOM IIOBE€ACHHNH, BBITIOAHAIOIIIAA beHKLII/II/I OrpaHHUYCHUA
pa3H006pa31/L¢{ B IIOBE€AEHHH CBOHX aApecaToB (HpaBOBOfI €€ O€AaI0T YCTAaHOBACH-
HBIE€ IIPOLEAYPHI IIPUHATHI, O6LLI€O6H3aTeABHOCTI: COOTBETCTBYIOILIIETO ITOHUMAaHUI,
IIPeaAyCMOTPEHHBIE CITOCOOBI UCTIOAB30BAHUS K ,ELp)
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(mpaBoBagd peaausanus) — NPABOCO3HAHUE — Jl02UUECKU 00pabomaHHAs
ocgedomnsirowas npagoeast uHgopmayust Q°(A) — npasoeast cucmemay.

«Koppekiusi» B X0/ie pETYAUPOBAHUA B COOTBETCTBHUU C HIPUHITUIIOM 0O0-
paTHO# CBA3HU OCYIIECTBASETCH B IIOACHCTEME «NPABOCO3HAHUE» TIOCPE/-
CTBOM, 80-nepablx, KOHKPEeTU3allu! IIpaBa B pe3yAbTaTe YTOYHEHUS U Ie-
TaAM3allMH ITPAaBOTBOPYECKHUMHU OpraHaMU IIPUHIIHUIIOB, HOPM IpaBa U [p.,
80-8MOpblX, Ha OCHOBE ydeTa COAEePIKaTEeABHOM 0CBenOMAsIoIei nadopMa-
WU O KOHKPETHBIX (PAKTUIECKUX O00CTOATEABCTBAX U IIPaBOIIPUMEHUTEAD-
HOH (CymeOHOM) IpaKTHKe.

Pazanyne B Ipupoae KOMIIOHEHTOB (IIOACUCTEM) ITPABOBO# 3PTracUCTEMBI
00yCAOBAWBAET Pa3AMYHBIHA YPOBEHb ITPOSBACHUS CHHEPreTHYEeCKUX IIPO-
IIECCOB caMOOpTraHu3aluu (caMoperyaupoBanus) [BertoTHes, I0.10., 2002].
HaubGoaee gapko camoopraHmusamyid CHUCTEMBI IPABOBOTO PETYAUPOBAHUS
IIPOSIBASIETCS B TAKHUX €€ IIOJICUCTeMaxX, KakK:

1. IIpasoco3HaHue, KOTOPOE ABASIETCS CAOXKHOM (AaT€HTHOM, MaAOyCTOM-
YHBOMH), TECHO CBSI3aHHOH C npagosoll Kyabmypotli (4acTo JOCTATOYHO HU3-
KOH), ctoco6HO# K BUIOU3MEHEHHUIO ITPABOBOM MOICUCTEMOM, ABAIIOIIEHCS,
KpOMeE TOr0, 00bEKTOM NPAKTUIECKH IOCTOSHHOTO JAECTPYKTUBHOIO MH(OP-
MAaIlMOHHO-TICHXOAOTHUYECKOT'0 BO3AEHUCTBUSA CPEACTB «MH(POPMAIITMOHHOIO
opyxkus» [AomaTtun, B.H., 2014; AoBuos, [.A. u Cepreen, H.A., 2001].

2. IlpasosedeHue (mpaBoBad HayKa), KOTOpoe, (popMHUPYyACh Ha OCHOBE
HCIIOAB30BaHUS «T€OPETHYECKOr0 IIPaBOCO3HAHUS» IOPHUCTOB, B OCHOBHOM
OIIpeneAsIeMOT0 NPaesos8oll udeosiozueli, pacrosaraeT BCEMH BO3MOKHOCTIMU
A CBOOOMHOTO TBOPYECKOTO TTIOUCKA U BEIEHUS TTAIOPAAUCTHYECKOM AOTH-
YEeCKHU apryMEHTHUPOBAHHOMN QUCKYCCHU, 0€3 KOTOPOH pasBUTHE HAYKH He-
BO3MO3KHO.

3. INosumueHoe npasgo (COBOKYITHOCTB 00Ie00sI3aTEeABHBIX IIPABUA TTIOBE-
ACHUHA, BBIPA2KEHHBIX B CUCTEME CbOpMaABHBIX HMCTOYHHUKOB IIpaBa, BKAIOYaA-
OIIe HOpMaTHUBHBIE IIPAaBOBBIE aKTHI, IIPABOBBIE 00BIYaM, CyzmeOHbIe IIpe-
LHEeAEeHTHI, MEXKIyHaPOAHbIE JOIOBOPHI, BHYTPUTOCYAaPCTBEHHBIE JOTOBOPHI
HOPMAaTHUBHOIO COAEP3KAHUS), B KOTOPOM CaMOOpPTaHU3Aallus Haubosee Xa-
pakTepHa AT CAEOYIOIIHX IIPOIIECCOB:

a) mpaBooOpa3oBaHuda 00bIYAEB, T. €. BOBHUKHOBEHUS ITPAaBOBBIX 00ObIYa-
€B €CTECTBEHHBIM (06€3 BMEIIaTeAbCTBA TOCyIapcTBa) o0pa3oM — rocynap-
CTBO AUIIL obecrieynBaeT y:Ke CAOXKHBIIHNCHA 00bId4ail rocynapCTBEHHBIM
OPUHYKIEHUEM, HalpuMep, B ['paxkganckom komekce Poccuiickoii deme-
paimm comepskaTcs CChIAKHU Ha 00bIdau meaoBoro obopora (ct. 5, 309, 311,
312, 314, 315, 316, 406, 421), HantMOHaABHBIH 00bI4aii (ct. 19) U MeCTHBIH
obwruaii (ct. 221, 309);

0) 3aKAIOUYEHUS ABYCTOPOHHUX MEXKAYHAPOMHBIX JOTOBOPOB, PETYAHUPYIO-
IUX OTHOIIEHUA MEXKAY CY6'BCKTaMI/I, CaMOCTOATEABHO yCTaHaBAWBAIOIIIN-
MU IIpaBHAA CBOETO B3aWMOAEHCTBHS (IIPHUYEM YaCTO B yCAOBHULAX «MH(OP-
MaITMOHHO-AUHTBUCTHYECKOH OopnObl» [AoBiOB, [.A., 2016], crocobHO
IIPUBECTU K HETATUBHBIM XaOTHUYECKHUM ITIOCAEICTBUSIM);
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B) co3maHusa CyAeOHBIX IIPELEICHTOB HAH BBIPAOOTKU CYObEY HAU IPHU-
CSJKHBIMU CyneOHOro pelleHus C IIeABI0 OOOCHOBaHHOIO BBIOOpa (CBoe-
obpasHas cuHepzemuueckas bugyprayus (oT aat. bifurcatio — pazaBoenue,
Pa3BeTBACHNE) B YCAOBHUSIX IPABOBBIX PA3HOTAACHUH CTOPOH OLHOTO U3 aAb-
TepPHATHUBHBIX BAPHAHTOB Ha OCHOBE BHYTPEHHETO yOeXKIeHUS IT0OCPEACTBOM
uHousudyanbHoz20 cydebHozo pezynuposaHus [Epimios, B.B., 2018].

Kpowme TOro, u B Apyrux KOMIIOHEHTAX U 9AEMEHTaX CHUCTEMbI IIPABOBOIO
peryAnpoBaHUs BO3MOXKHA CaMOOPTaHU3allus, B YaCTHOCTU, B NPABOOMHO-
WeHUsIX, TIOCKOABKY TIPaBO PETAAMEHTUPYET AUIIEL HauboAee CYIIleCTBEHHBIE
daKkTOPhI OOIIIECTBEHHBIX OTHOIIIEHUH, OCTABASIS CyObEKTaM IIPaBOOTHOIIIE-
HU 3HAYUTEABHYIO cBOOOay melicTBUii, obecriednBas TeM CaMbIM OIIpene-
A€HHBIH 6araHC cBOOOABI 1 MUHHUMAABHO HEOOXOIMMBIX 3alIPETOB U ITO3U-
TUBHBIX TPEOOBaHUU [IASI 3AIIUTHI HHTEPECOB CYOHEKTOB.

B npasossix uncmumymax (rocyiapcTBeHHbBIE: IPABOTBOPUYECKHE, IOPUC-
OUKITUOHHEBIE, IIPEK/e BCEro IIPaBOOXPaHUTEALHBbIE, OpPTaHbl; HErocynap-
CTBEHHBIE: aIBOKATypa, HOTapHuaT, IpoecCHoHaAbHbBIE COODIIIECTBA IOPHU-
CTOB, IOpHUANYEcKUe (PUPMBI, TpeTeHCKUHE Cyd U Ap.) SAEMEHTBI caMoopra-
HU3aIlUU XapaKTepHBI, 80-nepeblx, Ha 3Talle CO3MaHUd OTAEABHBIX HOBBIX
OpPTraHoOB (BKAIOYAS TOCYIAPCTBEHHbBIE), IPABOBOH CTATyC KOTOPBIX C CAMOTO
HadaAa CTPOTO HE OIPENeAeH U CKAAIbIBAETCH B IIPOIlECCe X CTAHOBAEHUS,
80-8MOpblX, Ha 3dTalle UX NEeITEeAbHOCTH ((PyHKIIMOHUPOBAHUS), KaK Hapy-
HIaroIley IpaBoBble OTPAHUYEHUS (HAIIPUMeEDP, IIPHUHITHII «TOCYapCTBEHHO-
My OpraHy paspelleHO0 AWIIL TO, YTO IPSMO YKa3aHO B 3aKOHE»), TaK U pe-
aAU3YIOIIEH MUCKPEIIMOHHbIE ITOAHOMOYUS (T. €. IpaBa MOAXKHOCTHBIX AHWIL
OPUHUMATE PEIIEeHU 10 COOCMEEHHOMY YCMOMPEHUTO).

Kpome Toro, B COBpEMEHHBIX UCTOPUYECKHUX YCAOBHUAX HAOAIOZIAETCS pes-
KOE€ yBEAWYEHHE CHUHEPTeTHYECKUX OUypKamuii B pa3BUTHH OOIIECTBEH-
HBIX OTHOILIEHUH (BKAIOYAd, B MEPBYIO O4YEpPEnb, MEXKIOCYAapCTBEHHbIE U
MeXKAyHapoaHble, PHIHOYHBIE M OTHOIIEHUs B c(epe OedTeABHOCTH opra-
HOB MECTHOTO caMoyIlpaBAeHUsd). CTelleHb UX HeOIIPeJeA€HHOCTU, HEYCTOM!-
YUBOCTH, HEYIIOPAAOYEHHOCTH, AHMHAMHWYHOCTHU 3HAYUTEABHO BO3pacTacT
B CBSI3U C pa3pylIeHHEeM CYLIECTBYIOIIETO MHPOIIOPSAKA, 00yCAOBAEHHBIM
raobaamszanueii, BceoOmiedl uH(popMaTH3anueil, HUHTEPHAIlMOHAAH3aIHeH,
pacrazomM AOBYXIIOAIOCHOTO MHUpPa U IOCAEOOBATEABHBIM (POPMUPOBAHHEM
B3aMMO3aBHCHMOI0 IMOAHIIeHTpHYeckoro mupa [[amxuen, K.C., 2005], He-
[IPEKPAaIaIoIIMCS PACIIPOCTPAHEHUEM e PHOI0 OPY3KUsI, BOSHUKHOBEHU-
€M TPaHCTPaHUYHBLIX KOpIIOpanui u ap. Bce aT0 mpemomnpeneadgeT HEBO3-
MOZKHOCTB IIPOTHO3HPOBAHUA TAODAABHOTO Pa3BUTHUS H TOCYAAPCTBEHHO-
IIPaBOBOT'O CTPOUTEALCTBA.

B ckaagpIiBamoImUXCs YCAOBHUSX BO3HUKAaeT IIpobaeMa (QOpMHUPOBAHUSI
aIeKBATHOM HPOAYKTHUBHOM KOHIIEIIIINH IPABOIIOHUMAaHUS®, 6a3upyroIei-

5 Ha COBPEMEHHOM HCTOPHYECKOM JTaIll€, KaK IIPaBHAO, B paMKaX AOTHYECKH O4YE€BHU/I-

HOH IOPUAMYECKON (HpaBCTBEHHOH, (PHAOCO(CKOMN) ITapaJurMbl IPaBOIIOHUMAHUS,
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cs1 Ha 0OOCHOBAHHBIX U OOIIEIPU3HAHHBIX €CTECTBEHHO-HAYYHBIX ITPHUHIIN-
IIax MUPOIIOHHMMAaHUS W HEOOXOAMMOM AT CO3MaHMsS U PasBUTHULA (pallHo-
HaABHOM MoepHH3aIMH) 9P(PEeKTUBHBIX CHCTEM IIPABOBOIO PETYAHPOBAHHUSI.
B gacTHOCTH, II03BOASIONIEH pelIaTh TaKHe BasKHbIE TEOPETHIECKHe npobie-
MblL IIPABOIIOHUMAHU, KaK o0ecriedeHe ([I0BBIIIeHHe) 3(p(PEKTHBHOCTH IIpa-
BOBOI'O PETYAUPOBAHUS, pas3pellleHre IIPOTHBOpPeYuil IIpaBa, yCTaHOBAEHUE
IIpeeAOB IIPaBOBOTO peryaAnpoBaHusa 1 Ap. [Epios, B.B., 2018].

B cucremax nmpaBOBOro peryAupoOBaHUsI CHHEPreTHYEeCKHe IIPOLIEeCChI ca-
MOOPTaHU3AIIUH MOTYT IIPUBECTH KaK K IIOAOKHTEABHBIM IIOCAEACTBHAM
(HampuMep, K IIOBBIIIEHHIO IIEAE€BOH (IpaBOBOH) M TEXHOAOTHYECKOH ad-
(PEKTHUBHOCTH CHCTEMBI U OTIEABHBIX €€ KOMIIOHEHTOB), TaK U K HEraTHB-
HBIM (HaIIpHUMep, K IOT'PYKEHUIO 3BEHbEB I'OCYJapPCTBEHHOIO MeXaHH3Ma B
COCTOSTHHE CHHEPTeTHYECKOI'0 Xa0ca, KOTOPBIM Hen30eKHO IPUBENET K Ka-
TacTpocudeckoii rubean obiecTBa). [1oaTOMy BasKHO CBOEBPEMEHHO ITO-
[EePKUBATh IIPOAYKTHUBHBIE IIPOIIECCHI CaMOOPTaHH3AIMHU H OAOKHPOBATH
CaMOITPOM3BOABHBIE IIPOIIECCHI AE€30PTaHH3AIlNN KaK Ha YPOBHE CHCTEMBI
IIPaBOBOI'O PETYAUPOBAHHA B II€AOM, Ha KOTOPOM OHH IIPOSBASIOTCS HaH-
Ooaee OLIyTHMO, TaK U Ha YPOBHE €€ OTAEABHBIX KOMIIOHEHTOB (IIOACHUCTEM),
Ha KOTOPOM HX YAEABLHBIH BeC, JOCTATOYHO BBICOKHH AL ITPABOCO3HAHUS U
IIPaBOBEIEHHU, CHUKAETCS A IIPABOOTHOLIEHHUH M HauMeHee HHU30K JAS
IIPaBOBBIX HOPM® U IOPHUCOUKIIMOHHBIX OPraHOB (AS KOTOPBIX XapaKTepHa
KuOepHeTHYIeCcKas OpraHu3allus «u3BHE», T. €. BHEIIIHEe YIIPaBACHHUE).

CAOKHOCTB, T€TEPOT€HHOCTh M MHOI'OACIIEKTHOCTb HCTOPHUYECKH CTpEe-
MHUTEABHO Pa3BHBAIOILIETOCH MHPA 00YCAOBAMBAIOT CAOXKHYIO OPraHH3aIHUIo
pa3pabaTbIBaeMbIX U IIOCTOSTHHO COBEPILIEHCTBYEMBIX CHCTEM IIPaBOBOTO
PEryAHPOBaHUS KaK HAITHOHAABHBIX, TaK U MEXKAYHAaPOIHBIX.

Cos3zmaHne M COBEPILEHCTBOBAHHE IIPABOBOIM 3pracHUCTeMbl Kak IeAe-
HalpaBA€HHOH MH(MOPMAIIMOHHOM CHCTEMBI, ¢ 00HOU CMOPOHbL, CBI3aHO C
oIlpeleACHHEM HeOOXOAUMBIX IIPeNeALHBIX BO3MOXKHOCTEH ee PYHKIIMOHAAD-
HBIX IIOACHCTEM U SAE€MEHTOB, OLIEHKH KOTOPBIX II€ACCO00PAa3HO IIOAYIHUTH
Ha OCHOBE €IUHOU UHPOPMAUYUOHHOU MeopuU CAOMKHBIX CUCMeEeM, OXBaThI-
Balolllell cHCTeMYy B LIEAOM M Oasupyroleiicsd Ha IPUHIMIIAX KOMIIAEKCHO-
ro 06’BEKTHO-OPHUEHTHPOBAHHOIO II0X0a, [IOCKOABKY CHCTEMa IIPaBOBOIO
PEryAHPOBAHHUS II0 IIPHUPOE ABASIETCS «MH(POPMAIIHOHHO-KHOEePHETHIECKH-
CuHepreTuyeckoi». Kpome Toro, B MH(ppOPMAaIIMOHHBIX OIleHKaX BO3MOXKEH
y4eT HeOolIpeIeA€HHBIX, Ka4eCTBEHHBIX U Pa3MBbIThIX (PaKTOPOB, XapaKTep-
HBIX A CUCTEM PErYAUPOBaHUS (YIIPaBAEHUH).

pasanyaroiiel IpaBo U 3aKOH (B OTAMYHE OT IIPOTHBOIIOAOXKHOH AETHCTCKOM HAU 3Ta-
THUCTCKOH ITapaurMbl).

6 CBoeoOpasHbBIfi MEXaHHU3M CaMOPETYAMPOBAHUS B IIOACHCTEME ITO3UTHUBHOIO IIpaBa
00yCAOBAEH HAAWYHEM CIIEIIHaABHBIX HOPM KOODAUHHUPYIOIIET0 XapaKTepa: KOAAU3H-
OHHBIX, Ne(PUHUTHUBHBIX U TEMIIOPAABHBIX, 00E€CIIEYNBAIOIIHX CYIIIECTBOBAHHUE yIIPaB-
ASTIOIITUX CBA3€eH.
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C Opyeoii cmopoHbl, pa3BUTHUE U lleAeBOe (PYHKIIMOHHPOBAHNE ITPAaBOBOH
3PracUcTeMbl KaK €IHUHOIO IIEAOTO OIIpeaeAsdeTcs HH(OOPMAIIMOHHBIMH IIPO-
IIeCCaMH (TEXHOAOTHYECKHMH IIPOIlecCaMu ItepepaboTKu IIpaBoBOH U HHOH
IOPUONYECKH 3HAYNMOH HH(OPMAIIUH), [I03TOMY IIPEACTABASIETCS aKTyaAb-
HBIM €€ TEOPETHUYECKOE HCCAEIOBaHME Ha YPOBHE MH(OPMAIIMOHHBIX IIPO-
LIECCOB U aATOPUTMOB (PYHKIIMOHHPOBAHUSA HMH(OPMAIIHMOHHOH 0a3bl apra-
CHCTEMBI, C YYETOM KadecTBa MH(poOpMAaIUN Pa3sAMYHbIX BUAOB U (popM Cy-
LIECTBOBAHUS U IIPOSBACHHS, XapaKTEPHBIX IAS IIPABOBBIX 3PracHUCTeM, a
TakxKe (PopMasbHOE OIIpelleAeHHEe HH(MOPMAIIMOHHOIO pecypca 3pracucTe-
MBI ¥ BO3MOIKHOCTeH ero 9pheKTHBHOIO HCIIOAB30BAHHS Ha OCHOBE IIPaK-
THUYECKHU 3Ha4YUMBIX IToKasateaed [Lovtsov, D.A., 1995]. [Ipudem, ITOCKOAB-
Ky B 33a4ax IIPaBOBOTO PErYAHPOBAaHUSA HAaMOOAee BasKHBI KAueCTBEHHEBIE
(cemaHTHYECKHME U ITparMaTHYeCKHUe) XapaKTepUCTUKH HHPOPMAIIUH, aKTy-
aABHBIMH IIPEACTaBASIIOTCH HCCAEIOBaHHUS U pa3paboTKa (hopMasbHBIX Me-
TOMIOB ObecCIIeYeHHs IEAEBBIX 9(PPEKTOB ITPABOBBIX 3PTACHUCTEM.

2. Bapuanm komnnekxcHozo «HKC»-nooxooa

C y4geToM CKazaHHOTO pa3paboTaH U YaCTHUYHO arrpobupoBaH [AoBIOB, [.A.
u Ceprees, H.A., 2001] oguH (00BEKTHO-OPHUEHTHPOBAHHBIH) 13 BO3MOXKHBIX
KOHKPETHBIX KOHIIENITYaAbBHBIX BapHaHTOB KOMIIAEKCHOTI'O IT0AiXoa (puc. 2)
K HCCA€IOBaAHUIO IIPABOBBIX 3PTACHCTEM, COCTOSIINH B MHTETr'paIluHd MeTO-
J0AOTHH MH(OPMAIIMOHHOTO IIOAX0a (IIPU KOTOPOM dpracucreMa paccMa-
TPUBaETCs KaK IeAeHalIpaBA€HHAad WH(pOpPMAaIlMOHHAs CHUCTEMa), MEeTOHO-
AOTHH KHOEPHETHYECKOTO IT0IX0o/a (IPH KOTOPOM MIpaBoBasl 3pracucreMa
paccMaTpuBaeTcd KaK CHCTeMa yIIPaBACHUS Ha yPOBHE HH(POPMAITMOHHBIX
IIPOLIECCOB U aATOPUTMOB (PYHKITHOHHPOBAHUS HH(POPMAIIMOHHOH 6a3bI) C
METOMO0AOTHEH CHHEpPreTHYeCKOro Ioaxona (IpH KOTOPOM IIpaBoBas apra-
CHCTEMa paccMaTpHUBaeTCs KaK AUHAMHUYeCKas CaMOOPTaHU3YIOIAasaCs CH-
cTeMa, B3aUMOEHCTBYIOIIAS CO Cpemoil) B COCTaBE METOIOAOTHH CHCTEM-
HOTO TI0AX0oa (IPH KOTOPOM ITpaBOBas pracrucreMa paccMaTpUBaeTCs Kak
CAOKHOOPraHU30BaHHAA MHOTOACIIEKTHAs CHCTEMA).

dunocodpckoe 00OCHOBAHHE HHTETPALIMHU METOMOAOTHH COOTBETCTBYIO-
X MH(QOPMAIIMOHHOIO, KHOEPHETHYECKOI'0 ¥ CHHEPIeTHYECKOr0 IT0IXO0-
OB (aCIleKTOB CHCTEMHOrO0 IToaxona) 0asupyeTcd Ha PacKPbITHH B3aHMO-
aefictBua Tpex (PyHOAAMEHTAABHBIX (PHUAOCO(MCKUX MHPUHIIUIIOB: ompaike-
HUSl, NPUUUHHOCMU U PA38UMUSL, COOTBETCTBEHHO.

Kpome ToOro, wHTerpamuu WH(QOPMAIIMOHHOTO U CHHEPTETHYECKOTO
aCIIEKTOB CHCTEMHOIO IIOAXOHa CIIOCOOCTBYeT popMHpyeMas Ha HX OCHO-
Be ofIIieHay4YHas 9HMpPonuliHas KOHIIEIIHI. DHTPonHus (0T AatT. entropy —
IIOBOPOT, IIpeBpallleHNe) HHTEPIIPETUPYETCd, B YaCTHOCTH, KaK Mepa He-
VIOPSOOYEHHOCTH B TEPMOAUHAMHKE W TEKTOAOTHH (OPTaHH3aIlMOHHOHN
TEOPHH), KaK Mepa pasHooOpasus B KUOEPHETUKE U Mepa MHPOPMAITUOH-
HOI HEONIPEeIeAeHHOCTH B HH(POPMOAOTHH U AP. B CAOKHOOPraHM30BAHHBIX
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MpuHUMN pa3BuTHA MpuHUMN NPUYNHHOCTUN

MHoroBap1aHTHOCTK
FapMoHumn KnbepHeTuyeckui JeTtepmuHmama
acnekT n
FomeocTaTUYHOCTU yanbHocTu

["eTeporeHHOCTM

/

MpuHUMn | MpuHUMn
CUCTEMHOCTH oTpaxeHus
MHoaomodenbHocmu CumyayuoHHocmu
\ MHdopmaumoHHbIv /
acnekT
Pa3Hoo6pasus €HHOCTUN BanaHca
«OHmMponudlHas AN P H «Lenesas
KOHUenuusi» . . - KOHUenuusi»
CUCTEMHbIM NOogxoa

\ /
LlenocTtHocTn Lenn CnoxHocTtun

Puc. 2. KoHuenTyanbHbI BapuaHT komnnekcHoro « MIKCx»-noaxoaa k uccriejoBaHuio NPaBoBbIX 3pracucteM

cHUCTeMax, B3aUMOJEHUCTBYIOIIUX CO CPENOH, SHTPOIIUNHAA KOHIIEIIINI I10-
3BOASIET HCCAEIOBATBH IIPOIECCHI CAMOOP2AHU3AYUU, BKAIOYAIOIIHE CHHEP-
reTHYeCcKHe HEepPaBHOBECHBIE IIPOIECCHl Ne30PTaHH3alluy KU Xaoca (YBEAH-
YyeHHe SHTPOIIMU) M IIOBBIIIEHUS YIIOPSAOOYEHHOCTH U OPraHHU30BaHHOCTU
(yMeHBbIIIeHHEe SHTPOIINH) B pe3yAbTaTe AeUCTBUS OIIPEeNeAeHHOro OudypKa-
IIMOHHOT'O MeXaHHu3Ma.

YMeHbIlIeHHE 00IIe#l 9HMponuu IIPaBOBOM 3PTaCHUCTEMBI (COTAACHO H3-
BECTHOH TeopeMe O MHHHMyMe IIPOH3BOACTBA 3HTPOIIMH B OTKPBITOH He-
paBHOBecHoi1 cucteMme [Prigogine, 1., 1976]) oOycaroBAMBaeT MHOBBIIIIEHHE
CTaIIMOHAPHOCTH (IIOCTOSHCTBO XapaKTEPUCTHK) ee (PYHKIIMOHUPOBAHUS BO
BpEMEHH.

B cBoro ouepenb, MHTErpanuy HH(POPMAIIMOHHOTO M KHOEepHETHYECKO-
I'o acIIeKTOB CIIOCOOCTBYET yesieeast KOHUenyus, OCHOBHAsd B IIPHUKAAHBIX
IIPaBOBBIX HCCAEIOBAHUAX. KaTeropuga IieAn HEIIOCPEACTBEHHO CBS3aHa C
OCHOBHBIM IIOHATHEM KHOEPHETHKH — VIIPaBACHHEM (PeryAHpPOBaHHEM),
IIOCKOABKY, 80-nepeslx, JaHHOe IIOHATHE pacKpbIBaeTcs KaK lleAeHallpaB-
AEHHOE BO3/IeMCTBHE yIpaBAdIolllel MOACHCTEMBI («IIpaBoBad CUCTeEMa») Ha
yIpaBAdeMYIO («<IIPaBOOTHOIIIEHHUS»), 80-8MOpPbLX, AOCTHUTaeMble IIPH 3TOM
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LIEAH OIIPEAEAdIOT IIparMaTHYeCcKHe XapaKTEePHUCTUKU IepepabaTbiBaeMoi
U HUCIOAB3YeMOHU IepTUHEHTHOH (0T aHTA. pertinent — OTHOCAIITUICS K OEAY,
YMECTHBIH) MH(OPMAIIUHU (IPEeAITUCHIBAIOIIEH U OCBEIOMALIOIIETH).

TakuMm obOpas3oM, B MHTETPHUPOBAHHBIN (hOPMaALHO-TEOPETHYECKUN all-
napat koMmraekcHoro «MKCr-mogxona, T. €. B CUCMeMOJ102U0 NPABO8020 pe-
2YNUPOBAHUSL, BXOISAT COOTBETCTBYIOIIIHE OCHOBHbBIE B3ANMOCBSI3aHHbIE T€O-
pHH, TaKHe KaK Teopusa popMasbHBIX a3bIKOB [Chomsky, N., 1957, 2002] u
dopmasbHas AOTHKA (KAACCHYECKasl U HEKAACCHYIeCKasd) — OCHOBHBIE T€OPHUHU
B MH(OPMOAOTHH; O0Lasd TeopHud AMHaMH4YecKux cucreM [Ocumon, M.IO.,
2006] — ocHOBHasa Teopusl B KUOEPHETHKE; TEOPUS OTHOIIIEHU, KaTeropuii-
HO-(PYHKTOpPHAS KOHIIEIIIINA U CHHepreTuka [BertorHeB, 10.10., 2002; Ben-
repoB, A.B., 1993] — ocHOBHBIE TEOPUU B CHUCTEMOAOTHH.

OCHOBHBIMH METO/IOAOTHYECKUMH IMIPUHIIUIIAMH I[IPEIAaraeMoTro KOH-
LIeNITyaAbHOTO BapuaHTa KomImaekcHoro «MKCr-monxoma (cMm. puc. 2) Ha-
pany ¢ 6a3o8bimMu TPUHITUIIAMHU (LIEAOCTHOCTH, CAOKHOCTHU U II€AH) U IIPUH-
OUIIaMH MO0€E/bHO20 onucaHus (popmarusayuu — CTpyKTYpPHO-MaTeMaTH-
yeckuil (CM) acrekT, mMHo2omo0enbHOoOCmU — ollepalloHHbIH (O) acrekT u
cumyayuoHHocmu — cutyaltuoHHbIH (C) aceKkT) CUCTEMHOIO ITIOAXOOa SB-
ASIIOTCH COOTBETCTBYIOIINE TPEM aTpPUOYTUBHBIM acIleKTaM IIPaBOBOH 3p-
racCHUCTEMBI TPHU TPYIIIBI NPOPUALHLIX NPUHYUUNOE, OCHOBHBIE B3 KOTOPBIX
CcAeyIoIIue:

1) ungopmayuoHHo20 acnexma:

OPUHIUIT UH@POPMAYUOHHO20 Pa3Ho0bpasust (MMeeT MECTO MHOIKECTBO
BU/I0B U KaQUYEeCTBEHHBIX (POPM CYILIECTBOBAHUS U IPOSIBACHUT UH(OPMAIINU
B 9pracucteMe, JAsd U3MePEeHHs KOAMYeCTBa KOTOPOH CAEIyeT UCIIOAB30BaTh
aIeKBaTHBIE MOJICAH);

IPHUHIAII UHGOPMAYUOHHO20 banaHca (TpedyeMoe KadecTBO IIPaBOBO-
IO PEeryAupoBaHUs 00ECIIEYHMBAETCS IIPH YCAOBHU CTPOTOTO ITPEBBIIIEHUS
CYMMapHOTO KOAMYECTBa OCBeIOMAdIONIeH HHpopMaIINH Ha/l KOANYECTBOM
yrupaBagrolieii nHgpopMalmm);

OPUHIUIT UHGOPMAYUOHHOU YeHHocmu (MHGOPMAITMOHHBIH pPecypc 3p-
TFaCHCTEMBI CAEyeT HCIIOAB30BATh PAIlOHAABHBIM CIIOCOOOM U TOABKO IAS
nepepaboTku Hauboaee IIEHHON M Ka4eCTBEHHOM MH(OpPMAIINK, Ha OCHOBE
KOTOPOH AEeHCTBHUTEABHO BO3MOXKHA BBIPAOOTKA OIITHMAABHBIX PETYAHPYIO-
IIIMX BO3AEHUCTBUMN-TIPEANINCAHUMN, BEAYIIIMX K JOCTHUXKEHUIO LIEAEU PETYAH-
poBanud) [AoBuoB, [1.A., 2016];

2) KubepHemuueckozo acnexma:

OPUHIUIL O0emepMUHUSMA PeYAUPO8aHUSs (YIIPABASIOIINE ITPaBOBBIE
IIPeAITNCAaHUS BhIPabaThIBAIOTCH B PE3yABTATE PEAAU3AIINH COOTBETCTBYIO-
IITUX METOAUK, aATOPUTMOB U IIPOTOKOAOB OIITHUMH3AIINH B KOHKPETHOH CH-
Tyaruy) [Athans, M. and Falb, P.L., 1966];

OPUHIUII OYyalbHOCMU pezyauposarus (yIpaBadiolllee Bo3neHcTBUeE-
IpPeaIuCcaHue HCIIOAB3yeTCd KaK [IAS NIPUBEAEHUd oO0BbeKTa K TpedyeMmo-
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MY COCTOSIHUIO, TaK U [AS U3ydUeHHs UAU HabaioneHUs obbekrta) [Peanmba-
yMm, A.A., 1971];

OPUHIUII 2eMmepo2eEHHOCMU PeYAUPO8AHUSL U 83AUMOCBSI3U (IIPOILECCHI
mpeobpa3zoBaHNg HH(OPMAIIUH U BEIPAOOTKHU YIIPABATIONINX ITPEATHCAHNH
U IIPOLIECCHI Ilepeiadu MH(OPMAIIMH B 3pracucreMax He TOXKIEeCTBEHHBI’
U UMEIOT ITPOTHUBOIIOAOXKHEIE 11eAaH) [[IInaetiko, A.B., Kounes, B.®. u Xumy-
muH, d.P., 1985];

3) cuHepzemuueckozo acnexma.

IPUHIUII 2omeocmamuuHocmu (0T rped. homoistatis — cocroanue nuHa-
MHUYECKOTO PAaBHOBECHSI) 3PTACUCTEMBI (B CAOKHBIX OTKPBITBIX HEPaBHOBEC-
HBIX CHCTEMaX CAeLyeT obecreuynBaTh OOIIYI0 HAIIPABACHHOCTE CUHEPIeTH-
YEeCKUX IIPOIIECCOB Pa3BUTHS OT MEHee YIOPAA0YEHHBIX K OoAee yIIOpsmo-
4yeHHBIM (popMmam opraHuzanuy) [Prigogine, 1., 1976];

OPUHIUII 2apMOHUU 8006006l U omeemcmeeHHocmu (Xaoca U IIOPsSaKa)
COCTaBASIFOIIUX COLIUYM UHOUBUOYYMO8 (HeoOxXoauMa CBOEBpPEMEHHAad BbI-
paboTKa «0BIIEYEAOBEYECKUX» HOPMATUBHO-IIEHHOCTHBIX H/IEAAOB KaK IIEP-
CIIEKTUBHBIX OPHEHTHUPOB-aTTPAKTOPOB (OT aHrA. attractor — mpurdaruba-
TeAb) OOIIECTBEHHO-IIPABOBOH [ESITEABHOCTH, HAIIPUMeEP, MUHHUMHU3UPYIO-
IITUX HaCHUAUE);

OPUHIUII MHO208APUAHMHOCMU pa3sumust (CAEAyeT BbIIBAATE IIPOTHBO-
IIOAOXKHBIE (PAKTOPBI KOOIEPAIlMU W KOHKYPEHIINH IPH B3aUMOACHCTBHUHU
9AEMEHTOB CaMOOPTaHU3YIOLIEHCs qUCCUIaTUBHOM (0T AaT. dissipatio — pac-
CesiHHUE) CTPYKTYpPhI, 00eCIIeYruBaroIie HEAUHEHHBIN (¢«BETBUCTBIH) U HE0O-
PaTHUMBIH XapaKTep Pa3BUTHS, C [IEABIO KOPPEKIIUH II0CAEIHETO).

[laHHbIE TPU I'PYIIIHEI B3aUMOCBA3aHHBIX TPOMUABHBIX IPUHITUIIOB (U CO-
OTBETCTBYIOIIME aCIIEKTbl CHUCTEMHOTO II0AX0a) OPUEHTHUPYIOTCS COOTBET-
CTBEHHO Ha:

HCCAEIOBAHHE HepapXUM IeAel (LleHHOCTelH, noTpebHocTel) mpaBOBOM
9pracucTeMsbl ¥ THQPOPMAIIMOHHBIX IIPOIIECCOB UX NOCTHKEHUST — UHPOPMA-
UUOHHBLIU acnexm,

obecnieueHue 11eAeBOi A9P(PEeKTUBHOCTH IIPABOBOIO PETYAUPOBAHUS — KU-
bepHemuueckuil acnexm,

obecrieyeHHe TEXHOAOTUYECKOH 3(PPEKTUBHOCTH (PYHKIIMOHUPOBAHUSI
IIPaBOBOH 3PracuCTEMBI — cuHepzemuueckuil acnexm.

Kasknmas rpymnna OpUHIUIIOB IIpeACTaBASIeT COOOH MCXOMHYI0 KOHIIEIITY-
aABHYIO MOJIEAE (ITapaaurMy) (popMasbHOH IOCTAHOBKH KOMIIAEKCA COOTBET-
CTBYIOIIUX ITpAarMaTHYECKUX HPOQUABHBIX 3aa4d UCCA€IOBaHUS COOTBET-
CTBYIOILIEH IIPeIMETHON 00AaCTH U UX YIOPAOOYEHHOIO PEIIeHUd C YIeTOM
IIEA€BOTO ITPUMEHEHUS dPracUCTeMbl M CYIIECTBYIOIINX METONO0B HCCAEN0-
BaHMUS.

7 3aMeTHuM, YTO M3BECTHBIM aMepHKAaHCKHM uccaemoBaTesb H. BuHep He06G0CHOBAHHO
noctyaupoBaa obpatHoe [Wiener, N., 1948].
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[IpakTHyeckasd peasusaliid [JAaHHBIX METOJOAOTHYECKHUX ITPUHITHUIIOB
aHaAW3a U OITHMHU3AllMH IIPaBOBBIX 3PracUCTEM I103BOASET ODeCIIedYuThb
peasnzanyio (QPyHOAMEHTAABHOTO 3aKOHa HEOOXOAHMMOIO pasHooOpa3us
[Ashby, W.R., 1957], uH(pOPMAITHOHHYIO CYIIIHOCTb KOTOPOTO [AS ITPaBOBO-
ro ABYXYPOBHEBOTO (HOPMAaTHBHOTO M HHAMBUAYAABHOI'O) PETyAMPOBaHUA
MOYKHO BBIPa3UTh CAEAYIOIIMM o0pa3oM (cM. puc. 1):

paszHoobpasue (auTpomnuio H(z)) cocrosinuit oObeKTa yIIpaBAeHus (0O1ie-
CTBEHHBIX OTHOIIECHUH) MOXKHO IIOHU3UTH (B PE3yAbTATE PEaAH3aIINH yIIPaB-
ASIIOIIIETO BO3MAEUCTBHS 1 € R) He GoAee YeM Ha BEAMUMHY KoandecTBa I(7, z))
HH(OPMAILIUH B yIpaBAgolneil (IpaBoBoi) cucreMe 006 OOBEKTe yIIpaBAe-
HUs, KOTOPOE PaBHO pa3Hoobpasuio (3HTporuy H(r)) yIipaBASIOIINX BO3AEH-
CTBUHM (IIPABOBBIX MPEIUCAHUH) 3a BEIYETOM MOTepU MHbopManuu H(r| z)
OT HEOMHO3HAYHOI'O yIIPaBA€HUS, T. €.:

H(z) 2 H(z) - I(r, z)); I, z,) = H(r) — H(r| z,),

TIE 7:Z, — Z — YIPaBAAIOIIEE BO3IEUCTBHE, HAIIPABACHHOE Ha IIEPEBOL
00bEKTAa U3 TEKYIIETO COCTOSHUS Z € Z B TpebyeMoe cocTogHueE z € Z; (1, z) —
KOAWYECTBO MH(OpPMAIINN B YVIIPaBALGIONIEH crcTeMe 00 00BeKTe yIpaBae-
HUS; R — MHOXKECTBO BO3MOIKHBIX VIIPABASIONINX BO3AEHCTBUH (IIPaBOBBIX
Opeamnrcanui).

B npenearHO hopMyAHPOBKE 3aKOH HEOOXOIUMOTO Pa3HO00pa3us Ipe-
CTaBASeTCHd B BUE: ONMUMAbHOE YIIPaBA€HHE 00BEKTOM JOCTUTAETCS IIPU
BBIIIOAHEHUH CAEAYIOIIHX YCAOBHM:

1. CoorBercTBUa H(1) u H(z), npudeMm H(r) = H(z).

2. Crporo#i o4HO3HAYHOCTH yHIPAaBALAIOIIUX BO3AEUCTBUU U COCTOSHUH,
T. €. Korga H(r| z,) — O (B cay4ae 3aBUCUMOCTH 7, Z).

CaencTBUEM BTOPOTO YCAOBHUSA SIBASIETCH YpasHeHue MHGPOPMAIIHOHHOTO
basaHca:

I, >1,

rae I, , I — KoAn4ecTBO MH(OPMAIIMH OCBEIOMASIONIEH Q (A) 1 yIpaBas-
IOImeH Q COOTBETCTBEHHO; A — MOTPENIHOCTD JOCTHKEHHUS IIEAH PETYAHPO-
BaHHUS.

To ecTb ynpaBaeHUHEe (IpaBOBO€ peryAupoBaHHe) R TeM aydiie (addek-
THBHee), 4eM OoABbIlle pa3HooOpasue YIIPaBASIOIINX BO3OEHCTBUI (IpaBo-
BBIX ITPEAIINCAaHUY) U YeM MEHBIIIE [IOTEPH OT HEOTHO3HAYHOCTH yIIpaBAe-
Husg. OTcioga mparMaTHYeCKUMH (OAd ITPaBOBOM cpephbl) ciedcmausimu 3a-
KOHa HEOOXOOUMOTO Pa3sHOo00pa3ud B JaHHOH (POPMYAUPOBKE SIBASIOTCS:

— KHOEpPHETHYECKOE YCAOBHE NPOOYKMUSHOCMU IIPABOBOIO OBYXYPOB-
HEBOI'O (HOPMATHBHOIO W HWHAWUBHUIYAABLHOTO) PEryAHPOBAHMS, COCTOSIIIEE
B 00eCIIeYeHUH IIPEBBINIeHN Pa3HOo00pas3usd IPaBOBLIX IIPEANINCAHUN Ha
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pa3HooOpa3ueM COCTOSHHUII MHOXKECTBa PEryAUPYeMbIX OOIIECTBEHHBIX OT-
HOIIIEHUMH;

— HH(OPMAaIIMOHHOE YCAOBHE MUHUMUIAUUU NOMeEPb OT HEOAHO3HAYHO-
I'o PETYANPOBAaHHS, COCTOsIee B oOeclIedeHHH TPeOOBaHHUs CyIIIeCTBEHHOI'O
IIPEBBILIEHNS KOAWYECTBA ocgedomasitouieli nHpopmanuu ob obbeKTe pe-
TYAUPOBaHMUSA HaJ KOAWYECTBOM VIIPaBASIONIeH HMH(OpPMAaIIUH, T. €. KOAHU-
YEeCTBOM npeonucelearouieii TH(popMaliy, KOToOpoe MOKHO Peasn30BaTh B
YIIpaBASIEMOM OOBEKTE.

Ilepeoe ycaoBHIE OPHUEHTHUPYET Ha CBOEBPEMEHHYIO, IIEACHAIIPABACHHYIO U
IIoAHOMACIITAOHYIO pa3paboTKy U 000CHOBAHHE ITPArMaTHIECKH 3HAUUTEAD-
HOTO MHOXKE€CTBa IIPaBOBBIX CPEACTB U IIPUEMOB (IIPaBOBBIX IIPUHIIUIIOB U
HOPM, (PUKIWH, Ipe3yMIIuil, CyObeKTUBHBIX IIPaB U Ap.), obecrieynBad Ipu
3TOM a0eKeamHOCmMb MOIEA€H OOIIeCTBEHHBIX ITPABOOTHOIIEHUH — HOPM
IIpaBa, HAIIPaBACHHBIX Ha YIOPSAOYEeHHE U CTAOHAH3AIINIO OOILIECTBEHHBIX
OTHOIIIEHUH; a TaKXKe — Ha [IPUMEHEHHE B 3aKOHOIATEABCTBE OoAee IITUPOKUX
o0bobueruil Ha OCHOBE Pa3BUTHS POPMATbHOU IOPUANIECKOH AoTHKH [Hep-
cecan1, B.C., pex., 2004] (B 4aCTHOCTH, CHMBOAWYECKON, HEYETKON U Ap.) U
Ha COBEpPLIEHCTBOBAaHUE UHOUBUOYA/IbHO20 TIPABOBOIO PETYAHPOBAaHUS IIO-
cpencTBoM 6oaee CBOOOTHOTO MOKO8AHUS® HOPM IIpaBa.

Bmopoe ycaoBHE (TakK Ha3blBaeMOe€ yCAOBHE HH(OPMAIIMOHHOTO OasaH-
ca) OPHEHTHPYET Ha 0o0ecIledeHHe NOCTATOYHO IIOAHOH UHPOPMUPOBAHHO-
cmu 3aKOHOIATEAS M IIPAaBOIPHUMEHHUTEAS O COCTOSSHHH PETyAHPYyEeMBIX 00-
IIIECTBEHHBIX OTHOIIEHUH — BO3HUKAIOIIUX B COITMaABHOM B3auMMOAEHCTBHUHU
IIOAUTHYECKUX, SKOHOMHUYECKHUX, MTyXOBHBIX, COIITMAABHBIX U APYTHUX CTPYK-
Typ (B3anMOCBsi3€el) B yCAOBUAX BO3AeHCTBHUA BPELOHOCHON MH(pOPMAIUN U
IIPUMEHEHHUs TaK Ha3bIBaeMOTO «MH(POPMAIIMOHHOTO OpyKus» [AOBIIOB, [1.A.
u Ceprees, H.A., 2001], 9To BO3MOKHO TOABKO Ha OCHOBE MHOT'OACIIEKTHO-
ro, HenpepwvléHozo0 U KOHCTPYKTUBHOI'O TEKYIIIETO KOHTPOAT U 00CmMo8epHOUl
AOTHYECKOH 00paboTKH OCBeNOMALIONIEH (KOHTPOABHOH, H3MEpHTEABLHOH,
OCBEIOMHTEABHOH, CyLeOHO-CTATHCTUIECKOH® U ap.) HH(POPMAIIUH.

3. HHeapuaHMHblIL KOHMYP NPAB06020 peYyUupo8aHust

Ha ocHoBe maHHOro BapHaHTa KOMIIAEKCHOTO ITOAX0/a BO3MOXKHA, B 4acCT-
HOCTH, pas3paboTKa (POpPMaAbHO-AOTHYECKOIO aIrapata — CUCMeMOS02UU

8 B ycAoBHUSX OTCYTCTBHUS B POCCHH CIIEIIMAABHOTO 3aKOHA O TOAKOBAHHHU IIpaBa BO-
IIPOC O PAIlMOHAABHBIX CIIOCO0aX TOAKOBAHUS SBASETCS AUCKYCCHOHHBIM, IIPH 3TOM
CHCTEMHBIH CII0co0 mpeacTaBaseTcs Hanboaee HAYYHO 0O0CHOBaAHHBIM, YTO 00YCAOB-
A€HO HAaAWYHEM MHOIXKECTBa CBH3el M OIloCpenoBaHUE y Ar000M HOpMEI pasa [Ep-
mos, B.B., 2018].

° B 4aCTHOCTH, IIPEACTABASIETCS HEOOXOOUMBIM OOecIedeHHe BBICOKOM I0CTOBEPHO-
CTH (B HEPBYIO odYepenb HEHUCKAaXKEHHOCTH M 0e30IIHO00YHOCTH) CyAeOHO-CTaTHUCTH-
YeCcKOH MH(OpPMAIUH B IIPOIIECCE €€ AOTHYECKOH 06paboTKH, OCYLIECTBASIEMO rocy-
JApCTBEHHBIMH H BEJOMCTBEHHBIMU MH(MOPMAIIMOHHO-aHAAUTHYECKHUMH IIeHTPaMH.
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npagogozo pezyiupo8aHusl, 06eCIIednBAIOIET0 KaK BIPaboTKy 000CHOBAH-
HBIX TPeOOBaHUH K OPTaHH3aIlMOHHO-IIPABOBOMY U HH(OPMAaIIMOHHO-TEX-
HUYECKOMY O0EeCIIeYeHHIO IIPOoIlecca MIPaBOBOTO PETYAMPOBAHHS, TaK U KO-
AWYECTBEHHYIO OILIEHKY 3(P(PEKTHBHOCTHU U Ka4eCcTBa ITI0CAEIHETO.

HcxooHBIMH HOHATHSIMH COBPEMEHHON CHUCTEMOAOTHH IIPABOBOTO PETY-
AUPOBaHUS SIBASIOTCSI CAEAYIOIIHE 06a30BBIE: «CUCMEMQ», «UHPOPMAUUSD,
«peYAUPOBAHUE», «CMPYKMYPQ», «KAUECMBO», «MO00e/br, «CUMYyayus», a Tak-
JKe UX [POU3BOAHBIE («CHCTEMa IIPaBOBOTO PETYANPOBAHUsI», «IIpaBOBas
spracucreMar, «IpaBoBas CHUCTEMa», «CHCTeMa IIpaBa», «CHCTeMa 3aKOHO-
JATEABCTBa», «HMH(POPMAITMOHHO-TIPABOBOI pecypce», «IpaBoBas uHGpoOpMA-
Us», «MH(POPMAITMOHHO-TIPABOBOM MPOIIECC», <HH(POPMAIITMOHHO-IIPaBOBas
TEeXHOAOTHSI», «MH(POPMAaIIMOHHO-IIpaBoOBas CTPYKTypa», «MH(OPMAaIIHOHHO-
npaBoBasi 6a3a», «<KAQYEeCTBO CHUCTEMBI ITPABOBOTO PETYAHPOBAHUS», «Kade-
CTBO IIpaBOBOM WHPOPMAIIHW» U AP.)™ .

IIpu 3TOM HCCAeMOBaHUE IIEACHAITPABACHHBIX HEPAPXUYECKUX CAOXKHBIX
(«DOABIITHX») MHTETPUPOBAHHBIX MHOTOCBA3HBIX [IPABOBBIX 3PTACUCTEM (CM.
puc. 1) mpencraBageTcs IIEAECOOOPA3HBIM OCYILIECTBASTH HAa OCHOBE KOH-
HETITYaAbHO-AOTHYECKOTO MOJIEAUPOBAHUS C IIPUMEHEHUEM COBOKYITHO-
CTH UHBAPUAHMHBbLX KOHTYPOB PaIlMOHAABHOTO PEryAHPOBaHUA (pHUC. 3)
[Athans, M. and Falb, P.L., 1966; ®eapnbaym, A.A. u ByrkoBckuii, A.T.,
1971; AoBuos, [1.A., 2016].

X(t)

Puc. 3. IHBapnaHTHbIV KOHTYP paumoHarnbHOro perynmpoBaHus

10 Mawmuble obiieHayIHbIE TOHITHS, IIPUOAMIKASLCH K (PUAOCO(DCKUM KaTETOPUaM, UHTeE-
TPUPYIOT OIBIT, HAKAIIAUBaeMbIi B oTaeAbHBIX «MKCr-Teopuax, u, 1o CyLIecTBY, [e-
AQIOT 3TOT OITBIT JOCTOSIHHUEM BCEH HayKH.
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WuBapuaHTHBIH KOHTYP PAIllOHAABHOTO PETYAUPOBAHUSA ((PYHKIIHOHAADL-
Has CTPYKTypa 3pTracUCTEMbI) — CTPYKTYypa, SIAEMEHTaMU KOTOPOH SBASIOT-
ca 0OBEKT P, peryanpoBaHus (YIIPaBAEHHS) AI0O0H (HDU3UIECKON MPHUPOIBI
(cormmaabHOM, SKOHOMMYECKOH, TeXHHYEeCKOW H Ap.) U (PyHKIIHMOHAAbHbIE
IIOJICUCTEMBIL: P, — perucrpanvu (M3MepeHus) HabAIOJaEMbIX IBACHUH; P, —
OLleHMBaHUsA (HabAwo/eHHs) cocTogHus Pj; P, — uaeHTU(MUKAINH (KOPPEK-
LUK MOJIEAH OOBEKTa pPEryAnpoBaHus) P; P, — NIPUHATHSA PETYAUPYIOIETO
(yrpaBasrolero) pemienus; P, — IEHTPaAN30BaHHON KOOPAWHALIMHA U Opra-
HH3aI[MOHHOI'0 YIIPaBAEHHUH «T€XHOAOTHMYECKHUMMI» (DYHKIITMOHAABHBIMH IIO/I-
cucremamu; P, — ”HPOPMAIMOHHOTO OOMEHA; a CBA3H MEK/Y SAEMEHTAMH —
IIOTOKHU UH(OPMAIIUH, IIUPKYAUPYIOIeH MexR Ay (PYHKIIMOHUPYIOIIUMU I101-
CHCTEMAaMHU ([IPU PEryAUpPOBaHUU 00BEKTA F).

Ha o6bexT P, u noacucreMy P, B MOMEHTBI BPEMEHHU t MOTYT MOCTYIaThb
BXOZIHblE BO3AeMCTBUSA: (DYHKIIMOHaAbHBIE R(f), BHelIHHE IieaeBble X(t) u
BHEIITHHE KOOpAWHHUpYIoIre X°(f), Ha KOTOpble BO3MOKHBI COOTBETCTBYIO-
e OTKAMKH — BBIXOZHBIEe Bo3aeiicTBua: Q(A, 1), Y(i), YO(9).

OOocHOBaHHE HAHHOTO MHBAPHAHTHOTO KOHTypa PAaIlMOHAABHOTO PEry-
AVPOBaHHUSA 0asupyeTcd Ha CAEAYIONINX (PYHOAMEHMANTbHbIX NPUHUUNAX
ob11ell TeopHH yIIpaBA€HHS KakK IIPHHIUINAX (PYHKIIMOHAABHO-AOTHYECKOH
JEKOMIIO3HUIINH yIIPaBASIOIIETO 00beKTa (I0ACUCTEMBI) KAACCHIECKOH KOH-
LENTYaAbHOM MOJEAH CHCTEMBI yIIPaBACHUS — «KHOEPHETHIECKOH CHCTEeMbI
[Athans, M. and Falb, P.L., 1966; deapabaym, A.A. u ByrkoBckuii, A.T.,
1971; AoBuos, [J.A., 2016]:

1. IMpuHyun dyanvHocmu («08oticmeeHHocmuw) ynpasaeHust A.A. Penvoba-
yma.

YnpaBagroniee Bo3aeicTBue R(f) caeayeT HCIOAB30BaTh KakK [Ad IIpHUBe-
[EeHNUT 00beKTa yIIPaBACHHS K TpeOyeMOMy COCTOSHHUIO Z(f), TakK ¥ OAd H3Y-
YeHUs] UAU HaDAIO[EHUS (OLIEHKU COCTOSHUS Z'(t)) 00beKTa, A Yero HyKHa
OCBEZIOMALIOINIAsA (KOHTPOABHO-U3MEPHUTEAbHAas1) nHpopMalusa Q(f) oT o0b-
€KTa VIIPaBAE€HHUS, T. €.:

R() —=(1),
l
z'(t, Q(9).

PeaAn3zaiius maHHOTO IIPUHITUITA IPEAIIHUCHIBAET BEIYACHEHUE B YIIPABASI-
IOIIeM OOBEKTE (OpraHe yIrpaBAeHUSI) KHOepHETUYECKOH CHCTeMbI (DYHKITHO-
HaABHOM MOACHCTEMEI P, u3MepeHHs, obecrednBarolleti cbop u nmpeobpaso-
BaHNE€ KOHTPOABHO-U3MEPUTEABHOM HH(MOpMauu Q(t) oT 06beKTa yripaBae-
HUS B JUCKPETHBIE MOMEHTHI BpeEMEHH t, 1= 1, 2..., k.

2. INpunyun onmumanvHocmu ynpaeneHust P. Bennamana.

Texkylllee yIpaBASIOIIee BO3AeHCTBHE R*(f) MOAYKHO OBITH ONITUMAABHBIM
OTHOCHUTEABLHO COCTOSIHUS Z(f) 00beKTa yIIpaBA€HUS, BO3HUKIIIETO B PE3YAD-
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TaTe IPeabIAYIIErO OIITUMAABHOTO (B OTHOIIIEHHUH TOTO K€ KPUTEPHS) YIIpaB-
ASIFOIIIETO BO3AeHCTBHUA R*(t), T. €. hopmupyeTca KBa3HONTHMAaAbHAs AH-
HeliHas ITOCA€IOBATEABHOCTD YITPABAGIONINX BO3AeHCTBUH (IpeAITcaHmnii):

R(f) = RZ'[R*(t)]}, t > t,.

Peaan3zarimsa maHHOro IMpHHIWIIA ITPEAIIHCHIBAET BBIYACHEHHE B yIIpaB-
ASTIONIEM OOBEKTEe (OpraHe yIIpaBACHHsI) KHOepHETHYECKOM CUCTeMbI (DYHK-
LIMOHAABHOMN ITOACHUCTEMBI P, HabsrodeHus, 0OECIIeYrBaIOIIEr HAMAYYIITYIO
(B HEKOTOPOM CMEBICAE) OIIEHKY Z' COCTOSIHUS OOBbEKTa YIIPaBACHUS.

3. IpuHyun pazdeneHus ynpaesieHus u HabaoodeHus P. KanbmaHa.

[MToacucrema P, HaOAIOAEHHUS TOAXKHA 00ECTIEYUTD HAUAYYIITYIO (B HEKOTO-
POM CMBICAE) OIIEHKY Z'() COCTOSHUS 00beKTa yIIpaBAeHUs 0e3 ydeTa BHEIII-
HUX IleAed ynpaBaeHusa X°(f), a mocTmkeHHe 3adaHHOM Iean X°(f) moakHa
obecrrednTh (PyHKIIMOHAABHASA TOJACHCTEMA P, 8bipabomiku Ynpasasiouiux
peweHUll B TIPEAIIOAOKEHUH, YTO COCTOSHUE Z(f) 00beKTa B AI0OOH MOMEHT
BpPEMEHH U3BECTHO aOCOAIOTHO TOYHO.

[Ipu 5TOM BO3MOKHBI ABA CAydasi:

— MOJEAb YIPaBASIEMOIO OOBEKTa HM3BECTHA AllpPHOPH, OLIEHHUBAHUIO B
noacucreMe P, HaOAIO/IEHUS TTOJAE€KUT AHIIIbL TEKYIEE COCTOSHUE Z(t) 00b-
eKTa,;

— MOJEAB YIIPABASIEMOTO 00bEKTa U3BECTHA YACTUYHO U TPEOYeT KOPPEK-
OUU (MOCHTU(PUKAIINH) B IIPOLECCE KU3HEAEITEABHOCTHU (LIEAEBOTO (PYHK-
IMUOHUPOBAaHUS) OOBEKTA.

Peaan3zarimsa maHHOroO HNPHHIIUIIA IIPEOINCHLIBAET, BO-IIEPBBIX, BBIUACHE-
HUE B ynpaessiiouiem obvexme (opraHe yIrpaBAeHUs) KUOEPHETUIECKOMU CHU-
cTeMbl (DYyHKIITHOHAABHOM TIOJCUCTEMBI P, 8bipabomKu ynpaessiouux peuie-
Hull, yYIUTBIBAIOIIEH 3aJaHHble BHEIITHHUE 1IeAN yIIpaBAeHUd X°(t) oObEeKTOM,
60-6MOpbLX, BbIYAEHEHHE (DYHKIIMOHAABHOM MOJACHUCTEMBI P, udenmugura-
YUU, OCYLIECTBASIOIIEH TeKyIyl0 KOPPEKIIHI0 MOIEAH O0BEeKTa yIIpaBAe-
HUf, Oad OOecriedeHus IOoACUCTeMOM P, HabAo/leHHs abCOAIOTHO TOYHOM
OLICHKU Z'(f) COCTOSTHUS O00BEKTA YIIPABACHUS.

4. IlpuHyun yeHmpaiusayuu ynpasieHusl.

Lean ympaBaenusa X°(f) ycTaHABAHUBAIOT, PACIIPENEAds 00A3aHHOCTH IIO
UCIIOAHHUTEASIM B MHOTORIIIEAOHHOH HePapXUIECKON OpraHu3allMoOHHOMN I10/1-
cucrTeMe, IIpudeM Hanboaee OTBETCTBEHHBIE PEIICHUS IIOPYYAIOTCS BEPX-
HUM, & HCIIOAHEHHE PEIIeHUN — HUKHHUM SIIIeAOHaM yIIPABACHHUSI.

PeaAI/I3aL[I/IH JAAaHHOI'O ITPUHIUIIA ITPEAITHCEIBAET BBIYACHEHHE B YIIPABAAIO-
IeM OO'BEKTE (OpraHe yIIpaBA€HU ) KHOEPHETHYIECKOH CUCTEMBI (DYHKITHOHAAD-
HOM TOACHUCTEMBI P, UeHmpanusoeaHHoll KOOpOUHAUUL U OP2aAHUSAUUOHHOZ20
ynpaesieHus TIoJICUCTeMaMt, KOOPAUHUPYIOIeH paboTy Bcex (PyHKIIMOHAAB-
HBIX IIOJCHCTEM U TEXHOAOTHHYECKHX IIPOIIECCOB IlepepaboTKH HH(OPMAITUH C
y4eTOM 3aJaHHBIX BHEITHHX Iieaet yrrpaBaeHus X°(f) o6beKTOM.
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ATpuOGYTUBHBIMH CBOHICTBAMHU JAHHOTO MHBAPHUAHTHOI'O KOHTYpPA, UMEIO-
LTIMH Memo00o/102uUUecKuil XapakTep, ABATIOTCH CAEAYIOIIHE:

1. Onpenesser PYyHKIITMOHAABHYIO CTPYKTYPY — AOTHYUECKYIO OpraHH3a-
U0 CHUCTEMBI YIIPABACHHSI CAOXKHBIX AUHAMHUYECKHUX OOBEKTOB (OTHOIIE-
Hui) P, T. €. IpeACTaBASIET COO0M (PyHKIIMOHAABHO-AOTHYECKYIO MOJIEAD 3P~
raCHUCTEMBI.

2. OmnpenesseT OUAAEKTHYECKOE COAEpPKaHUE CKHU3HEHHOIO IIHMKAQ»
YIpaBAdIONiefl ITOACUCTEMBI — ABMOMAMUIUPOBAHHOU CHUCTEMBI yITpaBAe-
HUs, IIPU KOTOPOM HCKAKOYEHHE («OTMHPAHHE)) DAEMEHTOB IOACUCTEMBI P,
LHEHTPAAN30BAHHON KOOPAWHAIIMN U OPTraHU3AIIMOHHOIO VIIPABACHHS IIpe-
BpalllaeT ee B CUCTEMY A8MOMAMUUECK020 YIIPABAEHHUS, BEICBOOOKIAA AIO-
I[CI;'I—OHepaTOpOB AAA PEILIEHNA HOBBIX CAOZKHBIX 3a4a4; a HCKAIOYEHHE JA€-
MEHTOB IIOACHCTEM P2 HaOAIOAEHUI U P3 UACHTU(PUKAIIUY [IPUBOIUT OIATH
K Py4YHOU nepepaboTke HHPOPMAIIUHU ITPU YIIPABACHUN HOBBIMU CAOKHBIMU
NUHAMHWYECKUMH 00beKTamu P, C ellle He OPMasn30BaHHBIMHU 3aIa9aMH.

3. OmpeneasgeT OpraHU3aIlHUI0 MOAEABHO-aATOPUTMUYECKOTO obecrede-
HUS PTACUCTEMBI, YTO IIPENOCTaBASIET BO3MOXKHOCTDL palliOHAaABHOM opra-
HU3AIIUH KOAAEKTHUBHOM pa3paboTKU MOIEABHO-aATOPUTMHUYECKOTO obecrtie-
YEHUL YIIPpABACHUA CAOXKHBIMU JUHAMHUYECKHUMN O6’BCKTaMI/I PO C y4E€TOM HUX
CIIeIIN(PUKH, OTIPeAeATIEeMON KOPTEKEM OCHOBHBIX IPU3HAKOB, B YACTHOCTH:

Q,=<P, N, T, M, E, R>, tnie

P — dusuyeckasa mpupoja (commasbHas, 5KOHOMHUYECKad, TeXHHUYecKas

u ap.);

N — HazHa4YEeHUE,;

T — Tum;

M — momuduraIys;

E — sTam 11eAeBOr0 HCIIOAB30BaHH;

R — pexum.

4. COBOKYITHOCTb MHBapPHaHTHBIX KOHTYPOB (B BH/E O0BaAa CO CTPEAKOH)
PAITMOHAABHOTO YIIPABACHUS (PETYAMPOBAHM) IT03BOASIET AETKO (POPMHPO-
BaTh MHOT'O3IIEAOHHBIE (MHOTOYPOBHEBBIE) MOAEAN KOHKPETHBIX 9PTaCHCTEM.

OOcy:RAeHHE H 3aKAIOYECHHE

Takum o0OpazoM, pacCMOTPEHBI OOIIeTeopeTHdecKrue U (POPMaAbHO-AOTH-
YeCKHUEe aCIIEKTbl COBPEMEHHOM CHUCTEMOAOTHYECKOH KOHIIEMIIUN O0bEKTHO-
OPHEHTHUPOBAHHOr0 BapuaHTa KommaekcHoro «MKCr-moaxona («uHopMa-
IIUOHHO-KHOEpHETHYECKH-CUHEPIeTHYECKOro») KakK oOLIelf MeTOIOAOTHH
HCCAEIOBAHUS IIPABOBLIX 9PracUCTEM, IpeqHA3HAUEHHONH OAd pa3paboTKH
aIeKBATHOTO (POPMAABHO-TEOPETUIECKOTO aIrapara CUCTEMOAOTHH IIPaBo-
BOTO PETYAUPOBAHUA, KOTOPHIH IT03BOAUT (POPMAaAHU30BATE PEeIIeHHe OCHOB-
HBIX TEOPETUYECKUX ITPOOAEM ITPABOIIOHUMAHUS.
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Peaanszaiimu pacCMOTPEHHOTO KOHIIENITYAABHOTO OOBEKTHO-OPHUEHTUPO-
BaHHOTO BapuaHTa KoMmIiaekcHoro «MKCr-moaxona B cdepe HaAIMOHAABHOMH
0e30macHOCTH, B IeJaroTHKe, B BOEHHOM JleAe U B cdpepe yripaBaeHUd [AoB-
noB, [.A. u Cepree, H.A., 2001] cBUOETEABCTBYIOT O €ro pallOHAABLHO-
CTHU U 9(p(PEKTUBHOCTU ITPU UCCAETOBAHUU PI/Ia CAOKHBIX CUCTEM, BKAIOYAS
KpyIIHOMAacIITaOHbIE 9PTracUCTEMbBI, OPTaHU3AIITMOHHbBIE CUCTEMBI, TUIAKTH-
YeCKHe CHCTEMbI, aBTOMAaTH3HUPOBAHHbIE CUCTEMBI VIIPABACHUS CAOKHBIMU
OUHAMHUYECKUMHU O00beKTaMHU U IP.

I[ToaToMy HpencTaBASIeTCH AOTHYHBIM ITPEIIOAOKUTH, YTO ITPUMEHEHHE
Ha ONpakTUKe POPMaAbHO-TEOPETHIECKOr0 alrapaTa CUCTEMOAOTHH [IPaBo-
BOT'O PETYAMPOBAaHUs, 0000IIAIONIIET0 U PA3BHBAIOIIETO PE3YABTATHI O0IEH
TEOpPHUH IIpaBoBoro peryaupoBaHua [Epmios, B.B., 2018; Ocunos, M.1O.,
2006] 1 uHMOPMAIIMOHHOH TEOPHH IPTAaCUCTEM (CAOKHBIX CHCTEM yIIpaB-
AeHUs) [AoBLOB, [1.A., 2005], mo3BoAUT pa3paboTaTh U BHEAPUTH CIIEITHAAD-
HbIE UHOPMAUUOHHO-NPABOSbLE MEXHO02UU, DAa3UPYIOIIecs Ha KOHIIEII-
OUU THPOPMAITMOHHO-(PYHKIIMOHAABHBIX 043 JaHHBIX U 3HAHUH, 4TO o0e-
CIIEYUT MOBBINIeHNE HHPOPMAITMOHHON 9(p(peKTUBHOCTU CUCTEM IIPABOBOTO
PETyAUpOBaHUsa KaK MH(POPMAIITMOHHO-KUOEPHETHIECKUX CUCTEM C YIETOM
CYOBEKTUBHOM OPTaHU3YIOIIEH AEeITEABHOCTH AMOfEel U OOBEKTHUBHBIX CH-
HEPTeTUIECKHUX IIPOIIECCOB Ae30PTaHU3aINH.

JAd 11eAeHaIpaBA€HHOTO COBEPIIIEHCTBOBAHUA CHCTEM IIPABOBOIO PEry-
AVPOBaHUS, a CAEIOBATEABHO, 3aKOHOATEABCTBA U IIPaBOBBIX MHCTUTYTOB,
Al BEIPpAOOTKH 00OCHOBAaHHBIX TPEOOBAHUNI K OPraHU3alliOHHO-TIPABOBOMY
U MHQPOPMAITUOHHO-TEXHUIECKOMY 00ECIIEYEeHUIO IIPOIlecca IIPaBOBOTO Pery-
AWPOBaHUS OOIIIECTBEHHBIX OTHOIIIEHHUN HEOOXOIUMO PACIIOAATATH ITPUHITH-
IHAABHO OOOCHOBAHHBIM HAYYHO-METOAUYECKHUM alllapaToM MOOCTOBEPHOH
KOAWYECTBEHHOM OIIEHKH X KadecTBa M 39(P(PEKTUBHOCTH B CMBICAE JOCTHU-
JKEHUH I1eAeH, IOCTABACHHBIX IIPH UX CO3/IAHUH U pa3paboTKe. ITO II03BOAUT
TaKKe KOAUYECTBEHHO OLIEHUTH CTEIIEeHb aleKBATHOCTH IPAaBOBBIX HOPM pe-
TYAUPYEMBIM OOIIIECTBEHHBIM OTHOIIIEHUAM. Be3 pa3paboTku mogoO0HbBIX CH-
CTEMOAOTHYECKUX KOHIEIIIUH M COOTBETCTBYIOIIUX HAYIHO-METOIUIECKUX
CPEOCTB OLICHUBAHUA HE MPEACTABASIETCS BO3MOXKHBIM I'OBOPUTHL B HACTOSI-
IIee BpeMd 0 KaKoH-Arn00 3ppeKTUBHOCTH ITpaBa B HAYYHOM CMBICAE.
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Beepenne. OpHOM M3 COCTaBRSALWMX HauuoHanbHoW 6e3onacHoctn Poccwuiickon depepa-
uun ABNseTcs nHopmaLmoHHaa 6e30nacHocTb. B ycnoBmsax ctaHoBNeHUs MHAOPMAaLMOHHO-
ro obuiectsa B Poccuiickon ®degepaummn ponb MHHOPMAaLMOHHOW COCTaBMSAOLLIEN HaUMOHamb-
Hol 6e30MacHOCTU CyLLECTBEHHO BO3pocra. [1osBuIMch HOBbIE BbI3OBbI M Yrpo3bl MHpOpMa-
LMOHHOM 6e3onacHocTu Poccuiickon ®epepaumm, KOTopble TpebyoT peakuum 3akoHopaTens.
BmecTe ¢ Tem ycnosua rmo6anusauumn TpebytoT OT roCyAapcTB COBMECTHbIX Mep ANs peLue-
HWUSA TakoM CINOXHOW nNpobnembl, Kak obecneyeHne nHoopmaumoHHon 6esonacHoctn. Cnepo-
BaTenbHO, obecrnevyeHne MexayHapoaHoON MHOPMaUMOHHOW 6e30MacHOCTU He MOXET ObITb
OOCTUMHYTO Cunammn OfHOro rocygapctea. Heob6xoanmbl KOHConNuaaums yCunuii n BbipaboTka
eIMHO06Pa3HOro NoaxoAa K peLLeHnio AaHHOro Bonpoca.

Teopetnyeckmne ocHoBbl. MeTtogbl. VIHopMaunoHHOe O6LLECTBO XapakTepu3yeTCs BbICOKMM
YPOBHEM Pa3BUTUS MHEOPMALIMOHHO-KOMMYHUKALMOHHBIX TEXHOMOTUIA 1 UX WCMOMNb30BaHNEM
npakTUyeckn BO BCeX cdepax xXusHepeaTenbsHocTn. CTaHoBNeHWe rnobanbHOro nHopmMaum-
OHHOr0 O6LLECTBA, BO3POCLLAs Porlb MHGOPMaLIMK N MHDOPMALIMOHHO-KOMMYHUKALIMOHHBIX TEX-
HOMOrniA CTanu CTUMYSIOM AN NPUHATUA psiaa MeXAyHapoaHO-NPaBOBbIX aKTOB B 3TOW cdepe.
Kpome Toro, pazpaboTtaH 1 NPUHAT PAA MHbIX PYKOBOAALLMX JOKYMEHTOB, ONPefenstowmx nyTm
1 HanpaBfieHVs 3aKOHOTBOPYECTBA U COTPYAHNYECTBA HA YPOBHE PErvoHasibHbIX OpraHn3aLmi.
B Mupe ocosHaeTcsi OTCYTCTBUE YHUDPULIMPOBAHHOMO M HETKOrO MOHATUIAHO-KaTeropuanbHoro
annapara. 9To KacaeTcs U CaMoro MOHATUSA «MHPOPMaLMOHHaa 6e30MacHOCTb», YHUULMPO-
BaHHbIA NOAXOA K MOHUMAHMIO KOTOPOro Ha MEXAYyHapoOHOM YpOBHE OTCYTCTBYeT. B nccnepo-
BaHMM UCMOMb30BaHbl 06LLIEHAYYHbIE METOAbI (MaTEPUaNMCTUHECKON ANANeKTUKN) N YaCTHOHa-
YYHble METOfpbI: (POPMASIbHO-JIONMYECKNIA, CPaBHUTENBHO-MPaBOBOW, UCTOPUKO-NPaBOBOWA.
Pesynbtatsl uccnegosanus. ViccnefoBaHme nokasasno, YTO Ha MeXAyHapOOHOM YpPOBHE He
TOSIbKO OTCYTCTBYET NMPaBOBOM aKT, PEerynvupyloLlmnii BONpockl B cdepe yronoBHO-MPaBoOBOM
OXpaHbl MHPOPMAaLIMOHHOWM 6€30MacHOCTH, HO 1 OTCYTCTBYET Kak TakoBOE eAuHOe NMOHUMaHue
MHPOPMaLIMOHHOW 6€30MacHOCTM, OCHOBHbIX Yrpo3 Ansi Hee, BO3MOXHbIX COBMECTHbIX Mep Mo
VX NPepynPexXaeHnio 1 yCTPaHEHWIO.

O6cyxaeHne v 3akmodYeHne. Tak Kak MeXrocyfapCTBEHHOE MHOPMaLMOHHOE NPOTUBOGOP-
CTBO 6yHdeT NpoaomKaTbCa 1 Habupatb HOBble 060POThI, TO Ha3pena ocTpas Heo6xoAMMOCTb
NPUHATUA MEXLYHaPOAHOro NMPaBOBOro akTa, HarnpaBSIeHHOro Ha YrofloBHO-MPABOBYHO OXpPaHy
MHGOpPMaLMOHHOM 6e30MacHOCTH, coaepXaLlero knaccudukaumio NpecTynieHnii NpoTuB UH-
hopMaLmMOHHOM 6e30MacHOCTU U pekoMeHJaumy rocyaapcTeam no KpUMMHanu3auum gesHun
NpOTMB MHPOPMAaLMOHHOM 6€30MacCHOCTM B HALMOHANIbHOM 3aKOHOAATENbCTBE.

KntoueBble cnosa: nHgopmaumsl, 6e30nacHOCTb, MHPOPMaLMOHHAA 6€30NacHOCTb, YrosoB-
HOe npaBo, MH(POPMALMOHHOE MPaBo, MeXAyHapoaHas MHPOPMaLMOHHasA 6e30MacHOCTb, MH-
hopMaLMOHHOE 06LLECTBO, KPUMUHANN3aLms, KN6epnpecTyrnHOCTb, Yrpo3bl

Ona uutupoBaHus: Edpemosa M.A. MexayHapogHO-NpaBoBble OCHOBbI YrOSIOBHO-MPaBO-
BOW OXpaHbl MHdOopMaumoHHon 6e3onacHoctu // Mpasocyame. 2020. T. 2, Ne 1. C. 82-98.
DOI: 10.37399/issn2686-9241.2020.1.82-98
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Introduction. One of the components of the national security of the Russian Federation is
information security. In the context of the information society in the Russian Federation, the role
of the information component of national security has increased significantly. There are new
challenges and threats to the information security of the Russian Federation, which require the
reaction of the legislator. However, the conditions of globalization require States to take joint
measures to address such a complex problem as information security. Consequently, international
information security cannot be achieved by a single state. It is necessary to consolidate efforts
and develop a uniform approach to this issue.

Theoretical Basis. Methods. The Information society is characterized by a high level of development
of information and communication technologies and their use in almost all spheres of life. The
emergence of the global information society, the increased role of information and information
and communication technologies have stimulated the adoption of a number of international
legal instruments in this area. In addition, a number of other guidance documents have been
developed and adopted that define the ways and directions of law-making and cooperation at the
level of regional organizations. Their distinctive feature was the realization of the lack of unified
and clear conceptual and categorical apparatus. This also applies to the concept of “information
security”, a unified approach to the understanding of which is not available at the international
level. General scientific methods (materialistic dialectics) and private scientific methods: formal-
logical, comparative-legal, historical-legal.

Results. Currently, at the international level, there is not only no legal act regulating issues in the
field of criminal law protection of information security, but also there is no common understanding
of information security, its main threats of possible joint measures to prevent and eliminate them.
Discussion and Conclusion. As the interstate information confrontation will continue and gain
new momentum, there is an urgent need for the adoption of an international legal act aimed at
the criminal law protection of information security, containing the classification of crimes against
information security and recommendations to States on the criminalization of acts against
information security in national legislation.

Keywords: information, security, information security, criminal law, information law, international
information security, information society, criminalization, cybercrime, threats
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BBezmeHnue

B paspaboraunoit u onmy6ankosanHo# HOBOI penakimu CTpaTerHy HAIHO-
HaABHOHM Oe3omacHocTu Poccuiickoit deneparyi’ BOIPOChl 00eCIIieYeHUs
UHQOPMAITHOHHON 6€30I1aCHOCTH BKAIOYEHBI IPAKTUYECKHU BO BCE PA3IAEABI,
TIOCBAIIIEHHBIE PEAAU3AIIMHU CTPATETHYECKUX HAITMOHAABHBIX ITPUOPUTETOB
[Oliker, O., 2016]. ITocae 3ToTO OBIAQ YTBEPIKAEHA U HOBas penakiiys [{oK-
TPUHBI HH(POPMAIITMOHHOH Oe3omacHocTu Poccuiickoit @enepanmm?. B aToMm

! Cobpanmue 3akoHOonmatTeabcTBa Poccuiickoit Peneparmu. 2016. No 1 (9. II). Cr. 212.
2 URL: http:/ /www.kremlin.ru/acts/news/53418 (mata obpauterusa: 15.09.2017).
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JOKYMEHTE HE TOABKO JaHa OIleHKa COBPEMEHHOMY COCTOSHHUIO HMH(pOpPMa-
LIUOHHOH 6e3omacHocTH Poccutickoil @enepariii, HO U OIIPENEACH IIepedeHb
yIpo3, a TakKe COBOKYITHOCTBH CPEICTB, CIIOCOOHBIX O0ECIIeYHUTH MOAKHBIN
YPOBEHB 3aIlUThl MHQOPMAITMOHHON Oe3omacHocTH Poccutickoit denepa-
JERZI% N CAC}J\YI-OH.II/IM 3TaroM OOHOBAEHUL CTPATETUYECKUX JOKYMEHTOB B AaH-
HOH cchepe cTaso yTBepxKAeHHe HOBOH CTpaTeruu pa3BUTHA HH(pOpMAaIlH-
oHHoOro obmectTBa B Poccuiickoit ®enepanyu Ha 2017-2030 rogpr®.
ITporeccor popMupoBaHUS TA0OGAABHOTO HH(OPMAITMOHHOTO IPOCTPaH-
CTBa aKTyaAHM3UPYIOT BOIIPOC oOecredeHUs MeXAyHapoaHON MH(pOpMAaIlH-
OHHOM Oe3omacHocTH. Mcrnoab3oBaHNE HOCTHKEHUH HAYYHO-TEXHUYIECKOTO
IIporpecca BO3MOXKHO HE TOABKO B IIO3UTHBHBIX II€ATX, HO U IAd obecriede-
HH4 IIPEBOCXOACTBA OTAEABHOI'O TOCYJapCTBa UAU FrOCyAapCTB Ha MeXIyHa-
POAHON apeHe, YTO BAEUET IIOSIBACHHE HOBOH c(hephbl MEXKTOCy1apCTBEHHOIO
IIPOTHBOOOPCTBA, KOTOpasl KacaeTcd y3Ke He TOABKO HHTEPECOB OTAEABHOI'O
rocyZapcTBa, HO U CHCTEeMbI MEXKIyHAPOIHOH 0€30IIaCHOCTH B LIEAOM.

TeopeanecKne ocHOBBI. MeTOoABI

B coorBercTBHH ¢ OCHOBaMHU TOCYyJapCTBEHHOH ITOAUTHKHU Poccuiickoit ®e-
nepanuy B 00AaCTH MEXAYHAPOTHOH HH(OPMAIIMOHHON 0€30IIacHOCTH Ha
nepuon mo 2020 roxa* oz MeXKAYHaAPOIHOH MH(POPMAIIMOHHOH O6e30I1acHo-
CTBIO TIOHMMAETCS TaKO€ COCTOSHHE IA0OaABHOrO HH(OPMAIIMOHHOTO IIPO-
CTPaHCTBAa, IIPHU KOTOPOM HCKAIOYEHbI BO3MOXKHOCTH HapyIlleHHUd IIpaB AWY-
HOCTH, 00IIlecTBa U IIpaB rocyIapcTBa B HH(OPMAIIMOHHOH cdepe, a TakKe
JECTPYKTHBHOTO U IIPOTHBOIIPABHOTO BO3AE€HCTBHS HA 9AEMEHTBI HAIlHOHAAD-
HOM KPUTHUYECKOH HMH(OPMAIMOHHON HH(MPPACTPYKTyphl. Takum obpa3zoM,
cAeIyeT OTAHMYATh 6e30IacHOCTE TA00AABHOTO HH(OPMAIIMOHHOTO IIPOCTPAH-
cTBa ¥ 0€30I1aCHOCTb MH(OPMAIIMOHHOTO IIPOCTPAHCTBA Ha HAIIMOHAABHOM
YPOBHE, XOTS 5T0 AEACHHE MOBOABHO YCAOBHO, TaK KakK HH(MOPMAaIlMOHHOE
IIPOCTPAHCTBO IIOCTEIIEHHO CTHpaeT I'paHHUIlbl. Be30IacHOCTh MEXKAYHAPOI -
HOTO MH(OPMAIIHOHHOIO IIPOCTPAHCTBA, T. €. MeXAyHapoaHas HHpopMa-
MUOHHAas 06e30I1acHOCTb, 3aBHUCHUT OT 0€30I1acHOCTH HH(OPMAIIMOHHOTO IIPO-
CTPaHCTBa OTIEABHO B34TOTO rocyzapcrsa. [IoaToMy 4Upe3BBIYaliHO BazKHO
JOCTUTHYTb COTAAIIIEHUS MEXKY roCyAapCTBaMHU II0 BOIIpocaM obecIiedeHHsd
HMH(POPMAIIMOHHON 6€30IacCHOCTH B MEXKAYHAPOIHBIX JOKYMEHTAaX.

B To BpeMma Kak B Poccuiicko#t denepanuu KaTeropusd «MH(OPMAaIIHOH-
HOM 06€e30IIaCHOCTH» pacCMaTPHUBAaETCS JOCTATOYHO IINPOKO, IIOAABALIONIE-
My OOABIIHMHCTBY MEXKIyHapPOAHO-IIPABOBBIX aKTOB IIPHCYIIE «3aIlaTHOEe»
IOHUMaHue WH(POPMAIIMOHHON 06e30IIacHOCTH KaK CHHOHHMMa Kubepbeso-
nacHocTd [3uHOBBEBa, E.C., 2013; CrenanoB-Eruanmn, B.I"., 2016]. Onrako
K10epbe30I1acHOCTh €CTh HEe YTO MHOE, KaK COCTaBHAasd 4acTh MH(OPMAIIU-

3 URL: http://kremlin.ru/acts/bank/41919/page/1 (maTa obpautenus: 20.09.2017).
4+ URL: http:/ /www.scrf.gov.ru/ (mara obpamenus: 25.05.2015).
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OHHO 0€30IIaCHOCTH, T. €. OHH COOTHOCSITCS KaK JacThb U 11eaoe. CaMo CAOBO
«knbepbe3ormacHOCTE (aHTA. cybersecurity) o0pa3oBaHO CAUSHHEM HpPHAA-
raTeABHOTO «KUbOEep» U CYIIECTBUTEABHOTO «be30macHoCcTk. B Orcdopackom
cAOBape MaeTcs CAEYyIOIIee OIpPeaeACHUE ATOTO IIPUAATATEABHOTO: «OTHO-
cANUica K KOMITbIOTEPaM, HH(POPMAITMOHHBIM TEXHOAOTUSIM, BUPTYaAbLHOH
peaabHOCTH». TakuM 06paszom, KubepOEe30IIacHOCTh B caMOM OOIIeM BHIE
MOYKHO OIIPENEAUTH KaK COCTOSTHHE 3AIUIIIEHHOCTH KHOEPIIPOCTPAHCTBA OT
IIPOTUBOIIPABHBIX IOCSITATEABCTB. B y3KOM ITOHUMAaHUN 3TOTO TEPMHUHA KH-
0epbe30IacHOCTRIO CAEAYET CHUTATH OE30IIaCHOCTE UCIIOAB30BaHUSI UH(OP-
MAaIlHOHHO-TEAEKOMMYHHUKAITHOHHBIX TEXHOAOTHH.

PesyapTaThI HCCAEAOBAHHS

OTmeAbHBIE COCTABASIIOIINE MH(POPMAIIMOHHON 0€30IIaCHOCTH BCE JKE IIOAY-
YHUAU HOPMATHUBHO-IIPABOBYIO PErAaMeHTAIIUI0 B MEXKIyHAPOHOM IIpaBe, U
IIpeK/ae BCEro 9TO KacaeTcd IIpaBa Ha nHgopMmalinio. Ee Ha riepBoi ceccuu
lenepaapHOt Accambaeun OOH B Peszoarorriu A/RES/59 (I)° Op1ao 3akpern-
A€HO TIOAOXKEHHE O TOM, YTO IIpaBO Ha HH(MOPMAIUIO SIBASETCS OCHOBHBIM
IIpaBOM YeAOBEKa U IIPECTAaBASET COOOM KPHUTEPHH BCEX BUIOB CBOOOMLI.
CBobona wH(poOpMAaIIMH O3HAYaeT MPaBO IIOBCEMECTHO M OeCHpersaTCTBEeH-
HO COOHpaTh, IIepefaBaTh U OMyOAMKOBBIBATH HH(POPMAIIUOHHBIE CBEIECHUSI.

Cratba 19 Bceobieit [ekaapainu npaB yeaoBeka OOH 1948 r. 3akpe-
IUAaQ TOAOXKEHHE O TOM, YTO KasKObIF YEeAOBEK MMeEeT IIpaBO Ha CBOOOIY
ybexxaeHNH U Ha CBOOOMHOE BBIPAKEHHE HUX. JTO IPABO BKAIOYAET CBOOOIY
OecCIIpenaATCTBEHHO ITPUAEPKUBATECSA CBOUX YOEKIEHUH U CBOOOMLY HUCKATh,
IOAYYATDb U PACHPOCTPAHATH HHPOPMAIIHIO U UIEeH AIOOBIMH CPEeACTBAMU U
HEe3aBHCHUMO OT I'OCyJapCTBEHHBIX I'paHUIl’. A B CT. 12 yCTaHOBAEHO, YTO HU-
KTO HE MOXKET IOABEPraThCs IIPOU3BOABHOMY BMEIIATEABCTBY B €70 AUYHYIO
U CEMEHHYIO KHU3Hb, IPOU3BOABHBIM MIOCATATEALCTBAM Ha HEITPHUKOCHOBEH-
HOCTB €T0 JKHAHIIA, TaWHY €ro KOPPECIIOHIEHIINH UAH Ha €T0 YeCTh U PeILy-
Tanuio. Tem cambiM [lekaaparius IIpoOBO3TAaCHAA TIPABO HA 3alTUTy AUYHOHN
UH(OPMAIUH OT HEIIPABOMEPHOTO JOCTYIIA.

Cratpga 10 EBponeiickoii KoHBeHIIUY 0 3alIUTe IIpaB YEAOBEKA U OCHOB-
HBIX CBOOOI® TAKXKe 3aKPETASET IIPaBO CBOOOMHO IIOAYYATh U PaCIIPOCTpAa-

5 URL: http://oxforddictionaries.com/definition/english/cyber?q=cyber (mara obpa-
menuda: 30.06.2013).

6 A/RES/59 (I) or 14 nexkabpst 1946 r. «Co3bIB MeRAyHAPOAHOM KoHpepeHITHH 10 BOIIPO-
cy o cBoboze nHopmarmm». URL: http:/ /un.org (nara ob6pamenus: 30.06.2013).

7 URL: http://www.un.org/ru/universal-declaration-human-rights/index.html (zata
obparmtenuga: 14.10.2014).

8 KOHBEHIHS O 3alllUTe IpaB UeAOBeKa M OCHOBHBIX CBOOOZX (3akaioueHa B Pume
4 Hos16ps 1950 r.). URL: //:http://www.echr.coe.int/Documents/Convention_RUS.
pdf (maTa obpamenus: 14.01.2015).

Justice. Vol. 2, no. 1. 2020



86 lMpaBo v rno6anmaauyus / Law and Globalisation

HATH HHQOPMAaIUIO U uaeu 0e3 KaKoro-Aubo BMENIATeAbCTBA CO CTOPOHBI
IyOAMYHBIX BAACTEeH M HE3aBHUCHMO OT TOCYAapCTBEHHBIX I'paHul. CtaTbsa 8
3ToH ke KOHBEHIIMH rapaHTUPYET IIPAaBO Ha YBa*K€HUE AUYHOM U CEMENMHOU
JKHU3HH, JKUAUIIA U KOPPECIIOHAECHIINH.

B moxkaane I'enepaabHo#t Accambaern OOH ot 16 mag 2011 r.° mpaBo Ha
[OCTYII K ceTH VHTepHeT ObIA0 OTHECEHO K HEOTHEMAEMBIM IIpaBaM YeAOBe-
Ka, OTpaHuYeHNe NOCTyIla K ceTH MHTepHeT U pacipocTpaHeHnd nHpopMma-
WY IIPU3HAHO HapyILI€eHHEM OCHOBHBIX IIPaB YE€AOBEKA.

18 nmekabps 2013 r. O6blaa mpuHaTa Pesoaronusa 68/167 «[IpaBo Ha He-
IIPUKOCHOBEHHOCTb AMYHON JKHW3HU B IU(PPOBOH BEK»°, B KOTOPOH OTMe-
YaAOCh, YTO OBICTPBIE TEMIIbI TEXHOAOTHYECKOI'O PA3BHUTHS II03BOASIOT AIO-
[IM BO BCEX PETHOHAaX MHpa IO0Ab30BaThCH HOBBIMH MH(OPMAIIMOHHBIMU U
KOMMYHUKAITHOHHBIMHU TEXHOAOTHSIMH U B TO K€ BpPEMsI IIOBBIIIAIOT CIIOCO0-
HOCTh IIPaBHUTEABCTB, KOMIIAHHUH KU (PHU3WYECKHUX AHWIL OTCAEKHBATH, IIEepe-
XBaTBbIBATDb U cCOOMPATH HH(POPMAIIHIO, YTO MOXKET HapyIlaTh HAH VIIEMAITh
IIpaBa YeA0BeKa, 0COOEHHO IIpaBO Ha HEIIPUKOCHOBEHHOCTH AMYHON 3KHU3HHU,
3akperniaeHHOe B cT. 12 BceoOmieit [Jekaapanuu IpaB YeaoBeKa U B CT. 17
MekayHapoJHOTO ITaKTa O IpakJaHCKHUX U ITIOAUTHYECKHUX ITpaBax. [loaTomy
JAHHBIN BOIIPOC BBI3BIBAET BCE OOABIIYIO 03a009E€HHOCTD. PE30AOITHS TIOMI-
TBEPAHAA, 9TO Te€ Ke IIpaBa, KOTOPhIE YEAOBEK UMeeT B 0(pAafHOBOH cpere,
JOAXKHBI TaK:Ke 3alllUINaTbCSI U B OHAAMHOBOHM cpezie, BKAIoYas IIpPaBO Ha
HEIIPUKOCHOBEHHOCTh AMYHOMN KU3HU.

Cpenn MeXAyHaApPOMHO-IIPABOBBIX aKTOB, 3aTParvBalOIINX IIPOOAEMBI
peryaAnpoBaHus HH(MOPMAIIMOHHBIX PECYPCOB, IIPEXKIE BCEIO CAEAYET BbI-
neAuTh KOHBEHITUIO 0 MEXIYHAPOIHOM OOMEHE M3OAaHUSIMHU OT 5 meKabps
1958 r., coraacHO TEKCTy KOTOPOH rocyiapCcTBa 00sA3YIOTCS ITOOUIPSTH U 00-
AerdaTh oOMEH HM3MaHHUAMH KakK MEXKAy IIPaBHTEABCTBEHHBIMH OpraHaMU,
TaK W MEXKAYy HEIPaBUTEAbCTBEHHBIMH ITPOCBETUTEABHBIMH HAyIHO-TEX-
HHUYECKHUMHU HAHU KyABTYPHBIMU VIPEXRICHUAMHU, HE IIPECACAYIOIIMMU KOM-
Mepdeckux neaed. KouBennusa o6 obmeHe O(QUIIMAABHBIMH H3AAHUIMHU H
[IPaBUTEABCTBEHHBIMH JOKYMEHTaMU MEXK/Yy FOCyLapCTBaMU OT S AeKadps
1958 r. onpeneadgeT IOPAIOK 0OMeHa O(PUITMAABPHBIMI U3TAHUSIMH U ITPaBU-
TEeABCTBEHHBIMHU NOKyMeHTaMU. [Ipu 3ToM B JOKYMEHTE OrOBapUBAaETCS, YTO
OHAa He PaCIIpOCTPaHsIeTCd Ha KOH(PUAECHIIUAABHBIE JOKYMEHTHI, CAY2KEeOHYIO
KOPPECIIOHAEHIIHUIO U IIPOYHe He IIpeJaHHbIe TAACHOCTH JOKYMEHTHI.

XoTa BCe BBILIENIEPEYHUCACHHBIE JOKYMEHTBI M HE KacaloTCd BOIIPOCOB
60PBOBI C ITPECTYITHOCTHIO B MH(OPMAIIMOHHOH cpepe, TPYAHO IEPEOIIeHUTD
nx 3HadeHHe. OHHU COCTaBASIOT TOT 6a3uC, Ha KOTOPOM CTPOSTCS MEXKIyHa-
POIHO-IIPaBOBbIE OCHOBBI O0ecIledeHN HH(POPMAIIHOHHOH 0e30I1aCHOCTH.

9 URL: http://www2.ohchr.org/english/bodies/hrcouncil/docs/17session/A.HRC.
17.27_en.pdf (maTa obparuenus: 14.10.2014).

10 A/RES/68/167 ot 21 auBaps 2014 r. «IpaBo Ha HEIPHUKOCHOBEHHOCTH AWYHON
KU3HU B udposo# Bek». URL: http://un.org/ (mara obpamenus: 14.01.2015).

MpaBocyaue. Tom 2, Ne 1. 2020



M.A. Eqppemosa 87

Tak Kak B OOABIIHMHCTBE T'OCYAAPCTB MOHATHE HH(POPMAIIMOHHON 6e30-
IACHOCTHU CBOAUTCSH K 0€30IIaCHOCTH KHOEpPIPOCTPAHCTBA U MH(OpPMAIIH-
OHHO-TEA€KOMMYHHUKAIIMOHHBIX TEXHOAOTH, TO BIOAHE AOTHYHO, YTO OOAB-
IITUHCTBO MEXKIyHapPOAHO-IPABOBBIX AKTOB, PETYAUPYIOIIIUX OTHOIIIEHHS I10
obecriedeHNI0 THPOPMAITMOHHON 0€30IIacCHOCTH, CBOAUTCSI UMEHHO K obec-
HeYeHUI0 6€30IIaCHOCTH B Ccpepe TEACKOMMYHUKAITUH.

K mHamboaee 3HAYHUMBIM MEXKAYHAPOAHBIM akKTaM B 3TO# cdepe caemyeT
oTHecTH Pesoarormio I'emepaabHoit Accambaern OOH 55/63 «Bopnba c mpe-
CTYITHBIM HCITIOAB30BaHHEM HH(OPMAITMOHHBIX TEXHOAOTHM», B KOTOPOM OT-
MeYaeTcsl 3HAYUTEABHBIN IIPOrpecc B pa3paboTKe U BHeApeHUU HHpopMa-
IMMOHHBIX TEXHOAOTHH M TEAEeKOMMYHUKAIITHOHHBIX cpencTB. Kpome Toro, B
Pezoaroruu momguepKUBaeTCss HEOOXOAUMOCTD HPEAYIIPEKAEHUS PECTYII-
HOTO HCIIOAB30BaHUS UH(POPMAIIMOHHBIX TEXHOAOTHI B CBSI3H C TEM, UTO
TEeXHHUYECKUI IIPOTPEeCC Co3qaA HOBBIE BO3MOXKHOCTH [IAS IIPECTYITHOH mes-
TEABHOCTH, U B YACTHOCTH [IASI ITPECTYIIHOTO UCIIOAB30BaHUS MH(OPMAIIHMOH-
HBIX TEXHOAOTHH. [IASI TIPEAYIPERAEHUS TPECTYITHOTO UCIIOAB30BAHUS HH-
opPMAaITOHHBIX TEXHOAOTHH B Pe30AI0IINM OBIA IIPEIAOIKEH KOMIIAEKC Mep,
KOTOPBIE CAENYyET VYUTBHIBATH TOCYAApPCTBaM [IAS HOCTUXKEHUS STOU IEAU.
B gacTHOCTH, OTMEYAAOCH, YTO TOCYAAPCTBA JOAXKHbBI 00ECTIEIUTh, YTOOBI UX
3aKOHOIATEABCTBO U ITPAKTHKA HE OCTaBASIAM BO3MOXKHOCTH T€M, KTO 3A0Y-
noTpedadgeT HHPOPMAITMOHHBIMHU TEXHOAOTHSIMH, YKPBIBATHCS T/e ObI TO HU
6n1a0. IM HamaeKUT 0OMeHUBAThECS HHPOopMalreii o mpobaeMax, ¢ KOTOPBI-
MU OHH CTAAKHUBAIOTCS B 00pBOE C IPECTYITHBIM UCIIOAB30BaHUEM MH(popMa-
IIMOHHBIX TEXHOAOTHM U T. M4.'!

Pezoaroriusa 57 /239 «Cozmanue raobaabHOM KyAbTYpPbl KHOepOGe30omacHo-
CTH» TIOCBSIIIEHA BOIIPOCAM CO3IaHUs TA0DAaABHOM KyABTYpPBI KHOepbesonac-
HOCTU. B Hell moguepKuBaeTCs, YTO KNOepOe30IIacHOCTb HEAb3sI 00ECTIeYUTh
C TIOMOIIBIO OHO# TOABKO TEXHOAOTHH U YTO IIPUOPUTET MOAXKEH OTAaBaATh-
cd TIAAHUPOBaHUIO KH0epOe30IIacHOCTH U YIIPaBACHUIO ee obecrieyeHueM BO
BceM obO1recTBe. UTo adppeKTHBHAsA KHOepOhe30IacHOCTh 3aBUCUT HE TOABKO
OT OEeUCTBUM IOCyIapCTBEHHbBIX UAM IIPABOOXPAHUTEABHBIX OPraHOB M YTO
OHA MOAXKHA JIOCTHUTaThCS ITPEBEHTUBHBIMH MEPAMH H IIOAB30BATBHCH IIO/-
IEepP3KKOo# Bo BCeM obO1iecTBe. B IpHAOKEHHH K PE30AIOIIMN TOBOPUTCS, YTO
raobasbHas KyAbTypa KuOepbe30macHOCTH TPEOYET OT CBOUX YIACTHUKORB:

— OCBEZIOMAEHHOCTH, YTO O3HA4YaeT MH(OPMHPOBAHHOCTH YIACTHHKOB O
HEOOXOMUMOCTH MOAAeP3KaHUS 0€30ITIaCHOCTH HH(POPMAITMOHHBIX CUCTEM U
ceTe¥ U O BO3MOXKHBIX Mepax, KOTOPbIE OHU MOTYT IPHUHSTH OAS IIOBBIIIIE-
HU1dg 6€30IIaCHOCTH;

— OTBETCTBEHHOCTH, YTO MIpEAIioAaraeT obecliedeHre KaxKIbIM Oe3oriac-
HOCTHY CBOUX HH(POPMAITMOHHBIX CUCTEM U CETEM, a TaK¥Ke OIIEHKY UX a/IeK-
BaTHOCTHU KOHKPETHBIM YCAOBUSIM;

1 A/RES/55/63 or 22 guBapsa 2001 r. «Bopwsba c HOpecTymHBIM HCIOAB30BaHHEM
uH(popMaoHHbIX TexHoAoTui. URL: http: / /un.org/ (mata obpamenus: 14.01.2015).
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— pearupoBaHUsd, YTO IIOApa3yMeBaeT IIPUHSTHE Mep pearupoBaHUA Ha
HapyllIeHue TpedoBaHuil 6€30I1acCHOCTY,

— 9THUKH, T. €. COOAIOZIEHNS 3aKOHHBIX HHTEPECOB APYTUX yIaCTHHUKOB;

— IEMOKpPAaTHH, UYTO O3HAYaeT COOAIO[EeHNE, C OAHON CTOPOHBI, OTKPBITO-
ctu nHPOPMAIIMH U 0b0eciedeHNsd ee KOH(PUAEHIIUAABHOCTH — C APYTOH;

— OLIEHKH PHCKa, T. €. IIEPHUOJUYECKON OIIEHKH HOBBIX BBI30BOB U yI'PO3
6e30I1acHOCTH UH(POPMAIIHH;

— IPOEKTUPOBAHUS U BHEAPEHUS CPEACTB obecriedeHus: 6€30I1acCHOCTH;

— ynpaBAeHUd obecrniedeHreM 6e30IacHOCTH;

— IepPEeOoLIeHKH IIPUHUMAEMBIX Mep I10 00eCIIeYeHHI0 0€30IIacCHOCTH B yC-
AOBHSAX ITOSIBAEHHS HOBBIX YI'PO3 U BEI30BOB'2.

Konsenrua Cosera EBponbr «O kubepnpectynaocti» 2000 r. BrepBbIe
peKoMeH0BaAa CTpaHaM-y4acTHHIIAM BKAIOYHTHL B HAaIlMOHAABHOE 3aKO-
HOJATEABCTBO €QUHYI0 CHUCTEMY HOPM 00 YrOAOBHOI OTBETCTBEHHOCTH 3a
mpectymnaeHuda B cepe KubeprpocrpancTBa’®. KoHBeHIUA IpecAeayeT TPHU
TAaBHBIE LIEAH: OTIPEAEASeT COCTaBbl KHOEPIIPECTYIIACHUY, COOEPKUT PEKO-
MEHIAIIUH 110 YHU(MHUKAIIUN COOTBETCTBYIOIINX HOPM, AEHCTBYIOIIUX B pa3-
HBIX CTPaHax, a TaKXKe PacKpbIBaeT IOPHUANYECKHE IIPOLIEAYPhl U CPEACTBA
coBMecCTHO# 60pBOBI ¢ TogoOHBIMU HIpecTyriAeHHaMH [[IpocTocepmoB, M.A.,
2016, c. 44].

B crarpe 1 KoHBeHIIMH [alOTCHd MOHATHS KOMIIBIOTEPHOM CHCTEMBI U
KOMIIBIOTEPHBIX JAHHBIX. [10/1 KOMIIBIOTEPHON CHCTEMON ITOHHMMAETCH AO-
6oe yCTpOHCTBO HAHM IpPyIIIla B3aUMOCBA3aHHBIX UAU CMEXKHBIX YCTPOUCTB,
OOHO WAU 0OOAee B3 KOTOPBIX, HEUCTBYys B COOTBETCTBUHU C IIPOTPaMMOH,
OCYIIIECTBASIET aBTOMATU3UPOBAHHYI0 00paboTKy maHHBIX. KOMITBIOTepHEBIE
[aHHBIE — 3T0 Al0OOe IIpefcTaBaeHME (PAKTOB, HH(POPMAIIUY UAW [IOHATUH B
dopme, moaxoasiieii aas o6paboTKH B KOMITBIOTEPHOM CHUCTEME, BKAIOYAs
IIPOrPaMMBbI, CLIOCOOHBIE 3aCTABUTH KOMIIBIOTEPHYIO CHCTEMY BBIIIOAHUTD TY
WAU UHYIO (PYHKIINIO. KOHBEHIIUS [EAUT IIPECTYIIACHHUS Ha YeTbIpe TPYIIIIbI
U B KaXXJ0H IIpeaycMaTpHUBaeT HECKOABKO COCTaBOB IIPECTYIIAEHUH:

1) mpecTyIAeHHus IPOTUB KOH(PUAEHITNAABHOCTH, IIEAOCTHOCTH U IOCTYII-
HOCTHU KOMIIBIOTE€PHBIX JaHHBIX U CHUCTEM:

IIPOTUBO3aKOHHBIMN [OCTYII;

[IPOTHUBO3aKOHHBIH IIepexBar;

— BO3IEeUCTBUE HA NaHHBIE;

Bo3aelicTBUEe Ha (PYHKIITMOHUPOBAHUE CUCTEMBI;
IIPOTHBO3aKOHHOE HCIIOAb30BaHIE YCTPOHUCTB;

12 A/RES/57/239 ot 31 guBapsa 2003 r. «Co3zganne raob6asbHOM KyABTYpPbI Kubepbe3o-
nacHoctw». URL: http://un.org/ (mara obpamenus: 14.01.2015).

13 KouBenrusa CoBera EBpombl o kubepmpectynmHocTH oT 23 Hoabps 2001 r. //
MeskayHapogHOE YyTOAOBHOE IIpaBo B AoKyMeHTax : B 2 T. T. 1. Kazaus: Kazasn. roc.
yH-T uMeHH B.U. YapgnoBa-Aenuna, 2005. C. 467-482.
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2) mpaBOHAapyIIE€HHd, CBA3aHHBIE C HCIIOAB30BAHHEM KOMIIBIOTEPHBIX
CPEACTB:

— IIOJAOT C MCIIOAB30BaAHUEM KOMIIBIOTEPHBIX TEXHOAOTHUH;

— MOILIEHHUYECTBO C UCIIOAB30BAHHUEM KOMIIBIOTEPHBIX TEXHOAOTHIH;

3) mpaBoOHapPyIIEHU, CBA3aHHbIE C COAEPKAHUEM AaHHBIX:

— IIPEeCTYIIA€HUS, CBI3aHHbIE C NeTCKON mopHorpaduei;

4) mpaBoHapyIlleHHd, CBA3aHHbIE C HapylIeHHeM aBTOPCKOIO IIpaBa U
CMEXKHBIX IIPaB.

Hopwmber KoHBEHIIMM PEryAHUPYIOT PEIIEHHE BOIIPOCOB B CACAYIOIIUX Ha-
PaBACHUAX:

— BOIIPOCHI yTOAOBHO-IIPABOBOTO XapakKTepa.

KoHBeHIIMA IIpeANUChIBAET, YTO KazKjaas CTpaHa MJOAXKHA BKAIOYUTH B
HallMOHaAbHOE YTOAOBHOE 3aKOHOAATEABCTBO T€ NE€AHUS, IIEPEIEHb KOTOPBIX
npuBeneH B KoHBeHIINY;

— [IPOLECCYaAbHBIE BOIIPOCHI.

Kaxxnaa CropoHa IpUHHUMAET 3aKOHOAATEABLHBIE U WHBIE MEphI, HEOoO0-
XOIUMBIE [IAS TOr'O, YTOOBI €€ KOMIIETEeHTHbIE OPraHbl IMEAH BO3MOXKHOCTH
OIlIePaTHBHO 00eCIIeYHBaTh COXPAHHOCTh KOHKPETHBIX KOMIIBIOTEPHBIX IaH-
HBIX, BKAIOYAs JaHHbIE O [IOTOKaxX MH(OPMAaIUH, KOTOPbIE XPaHATCS B KOM-
OBIOTEPHOM CHUCTEME, B YACTHOCTH, KOIZla MMEIOTCA OCHOBAHHA I10AArarTh,
YTO 3TH KOMITHLIOTEPHBIE JaHHBIE OCOOEHHO MOABEPIKEHEI PUCKY YTPAThI UAU
n3MeHeHud (cr. 16). Kaskmasa CropoHa obecriednBaeT COXPAaHHOCTEH U pac-
KPBITHE JAaHHBIX O IOTOKaxX uHopMaluu (ct. 17).

B coorBercTBHU O CcT. 19 Kaxxgas CTopoHa IPUHUMAET 3aKOHOJATEABHBIE
Y UHBIE MePbI, KOTOPBIE MOIYT IIOTPE00BATHCS A IIPENOCTABACHHS €€ KOM-
IIeTEHTHBIM OpraHaM ITIOAHOMOYHH Ha OObICK MAM MHOM aHAAOTHYHBIH JOCTYII
K KOMITBIOTEPHBIM CHCTEMAaM HAHW HX 4YacTdM, a TaKKe XPaHAdINUMCd B HHUX
KOMIIBIOTEPHBIM JAaHHBIM; HOCUTEAAM KOMITBIOTEPHBIX JAHHBIX, HA KOTOPBIX
MOTYT XPaHUTbCS UCKOMbIE KOMIIBIOTEPHBIE JaHHbIE HA €€ TEPPUTOPHUH;

— BOIIPOCBHI MEXKAYHAPOJAHOTI'O COTPYAHUYECTBA.

CTOpPOHBI OCYIIECTBASIIOT MAaKCHMaABHO IIIMPOKOE COTPYAHHUYECTBO APYT
C IPYroM B LEA9X IIPOBEINEHUT PACCAEIOBAHUN HAH CyHeOHOrO IIPECAENO-
BaHH4 B OTHOILIEHUH YTOAOBHBIX IIPECTYIIACHHM, CBA3aHHBIX C KOMIIBIOTED-
HBIMU CHCTE€MaMH U JAHHBIMH, HAHU cOopa HOKAa3aTeAbCTB II0 YTOAOBHOMY
IIPECTYIIACHHIO B 9A€KTPOHHOH (popme. CTOPOHBI HA B3aNMHOH OCHOBE OKa-
3BbIBAIOT APYT APYTY II0 BO3MOXKHOCTH MaKCHMAaAbHO IIPaBOBYIO IIOMOIIL B
LEeASIX [IPOBENCHUS PACCAENOBAHUN HAH CyneOHOTro pa3bupaTeAbCcTBA B CBSI-
31 C YTOAOBHBIMHU IIPECTYIAECHUSMH, CBA3aHHBIMU C KOMIIBIOTEPHBIMU CH-
cTeMaMH U JAaHHBIMH, HAH cOOpa JOKa3aTEeABCTB II0 YTOAOBHOMY IIPECTYII-
A€HHIO B DAEKTPOHHOH popMe. B skcTpeHHBIX cutryarusax CTOPOHBI MOLYT
HaIIPaBASITDH 3aIIPOCHI O B3aWMHOM ITOMOIIM HAW COOOILEHMNs, CBSI3aHHBIE C
TaKHUMH 3alIpOCaMH, HCIIOAB3ysd OIEpPaTHUBHBIE CPEACTBA CBA3H, BKAIOYALA
(haKCHUMHABHYIO CBSI3b AW DAEKTPOHHYIO IIOYTy, B TOM Mepe, B KakKOoi Ta-
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KHe CpeAcTBa 00eCIiednBaiOT COOTBETCTBYIOIINE YPOBHU 6e30macHOCTH U
IIOATBEPKAEHUE IIONAMHHOCTH (BKAIOYAST, €CAHM HEOOXOIHMO, HCIIOAB30Ba-
HUe INMHU(QPOBAHUL), C IIOCAEOYIOIINM O(MUIIMAABHBIM IIOATBEPXKICHUEM,
ecan Toro TpeOyer 3ampamnuBaemas CropoHa. 3ampamuBaemas CTopoHa
OPUHUMAET TAKOM 3aIpoC M OTBeYaeT Ha HEro C IIOMOIIBI0 AIOOBIX aHaAo-
TUYHBIX OII€PATHBHBIX CPENACTB CBA3U. Atobag CTOpoHa MOIKET IIOIIPOCHUTH
npyryio CTOPOHY HEOTAOXKHO ODOECH€YHTH COXPaHHOCTH HAHHBIX, KOTOPbLIE
XPaHATCS B KOMIIBIOTEPHOM CHUCTEME, PACIIOAOKEHHOM Ha TEPPUTOPHUH APY-
roti CTOpoHBI, U B OTHOLIEHUN KOTOPBIX 3alpalnuBaioliagd CTopoHa HaMme-
peBaeTcs B paMKax B3aUMHOM IIOMOIIM HAlIpaBUTh IPOCLOY 00 OOBICKE MAU
aHAAOTHYHBIX 00€CIIeYHNBAIOIINX JOCTYII AEHCTBHUIX, O BLIEMKE HAH 00 aHa-
AOTUYHOM OOECIIeYeHUN COXPAHHOCTH AU Pa3TAAILIEHUH 3THUX OJaHHBIX (4. 1
cT. 29). B coorBeTcTBHHU cO cT. 35 Kaxnaad CTopoHa Ha3zHA4YaeT KOHTAKT-
HBIM IIeHTp, paborarommii 24 yaca B CyTKH CeMb OHeH B Hemealo (24/7),
4TOOBI OOECIeYUTh OKa3aHMe HEOTAOXKHOM ITOMOIIM B IIEASX PacCAeoBa-
HUH HAU CyHeOHBIX pa3bHpPaTeAbCTB YIOAOBHBIX ITPECTYIIACHUH, MUMEIOITHUX
OTHOIIIEHHE K KOMITBIOTEPHBIM CHCTEMaM U JaHHBIM, AW B IIeATIX cOopa 10-
Ka3aTeAbCTB B SAEKTPOHHOH (POpMeE IO YTOAOBHEIM IIPECTYIAEHUAM. Takasd
IIOMOIIb BKAIOYAET CONeHCTBHUE MAH HEIIOCPEACTBEHHOE IIPUMEHEHHE TaKUX
Mep, KaK: OKa3aHUe TeXHUYEeCKOH KOHCYABTaTUBHOM ITOMOIIH, obecrieyeHue
COXPaHHOCTHU MAHHBIX, COOP MOKa3aTEABCTB, IIPEOCTABACHHE 3aKOHHOM
uH(pOpMAaIIUU U YCTAHOBAEHNE HAXOXKIEHUI II0403peBaeMbIX AUIl. B To ke
BpeMs KOHTAKTHBIY IIEHTP onHON CTOpPOHBI paclrioAraraeT BO3MOXKHOCTSIMH
[ASI OIIEPATUBHOrO OOMEHAa COODIIEHUIMH C KOHTAKTHBIM IIEHTPOM APYyroi
CTOpPOHBI.

Oco0ObI#f HHTEpPEC BBIZBIBAET CT. 32, B COOTBETCTBUU C IOAOKEHUIMHU KO-
Topoii CTopoHa MoxKeT 0e3 coraacud aApyro CTOPOHEI:

a) MoAy4YaTh JOCTYII K OOIIIEOCTYIIHBIM (OTKPBITOMY UCTOYHHUKY) KOMIIBIO-
TEePHBIM JAaHHBIM HE3aBUCHMO OT UX reorpadHUyeCcKOro MEeCTOIIOAOXKEHHUS;

b) moAydaThs yepe3 KOMITBIOTEPHYIO CUCTEMY Ha CBOEH TEPPUTOPHUHU MO-
CTYIl K XPaHSIIUMCS Ha TEPPUTOPHUH Apyro CTOPOHBI KOMIIBIOTEPHBIM
JAHHBIM HAH IIOAYYATh UX, ecal 9Ta CTOpPOHA UMeeT 3aKOHHOE U T0OPOBOAB-
HOE COTAACHe AUIIA, KOTOPOE UMEET 3aKOHHbIE TIOAHOMOYUS pacKphIBaTh 3TH
naHHble 9To¥ CTOpoHE Yepes3 TaKylo KOMIIBIOTEPHYIO CUCTEMY.

I[IyakT «b», Kak copaBenauBo orMmedaeT A.I'. BoaeBons, darTuyecKu
IIPEACTaBASIET COOOM HOPMY, PETAAMEHTHPYIOILYIO HE UTO MHOE, KaK 0ObICK
B KOMIIBIOTEPHBIX CETAX (MAU B Ccpele IOAS XpaHEHUS KOMIIBIOTEPHBIX NaH-
HBIX) 32 PYOEXKOM C IIeAbI0 OOHAPYKEHUS U U3BITUI MCKOMOM KOMITBHIOTEP-
HOH HMH(OpMAaIUN. YUYUTBHIBAsS APXUTEKTYPY TAODAABHBIX KOMIIBIOTEPHBIX
cerel, B AI000# cTpaHe MUpa BO3MOXKHO HAUTH KOHKPETHOI'O ITOCTABIIHKA
YCAYT (IIpoBaiiziepa), B PaCIIOPSKEHHUH KOTOPOTO MMEIOTCH 3aKOHHBbIE TeX-
HUYEeCKHe MEXaHH3MbI NOCTyIa K KOMIIBIOTEPHBIM NAaHHBIM (KakK K CBefe-
HUSM O COOOIIEHUAX, IIepeaBaeMbIX 10 CETSIM 3A€KTPOCBS3H, TaK U K ca-
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MHUM COOOIIEHUSIM), XPaHAIINMCS 3a IpaHulleii, NAN KOTOPBIH caM (obramas
pu3nIeCKUMU cepBepaMy) XpaHUT KOMIIBIOTEPHbIE JaHHbIe HHOCTPAHHOTO
rnoAb3oBatTead. [Ipyu Takux 06CTOATEABCTBAX [TOAYYEHHE JOCTYIIa K KOMIIBIO-
TEepHOU HH(OpPMAIMH Ha TEPPUTOPHHM HHOCTPAHHOIO rocyaapcrBa Oyner
OCYILIECTBAATHCH (PAKTHIECKU 0ECKOHTPOABHO, C HAPYLUIEHHUEM CYBEPEHHBIX
IIpaB HHOCTpPaHHOTO rocynapcrsa [BoaeBoas, A.T"., 2007, c. 23].

15 HOs6pa 2005 r. [Ipesunent Poccutickoit denepaliu COOTBETCTBYIO-
oM pacrnopszkeHneM nopydua MU/ Poccuu noanucate Konsennuio. B To
JKe BpeMsd B paclopsaKeHUU roBopuTcd, 4yTo Poccutickaa deneparyg omnpe-
OEAUTCd B CBOEM ydacTHH B KOHBEHIIMUM IIPHU YCAOBHH IIEPECMOTPA IIOAO-
JKEHUH pacCMOTPEHHOTO BEIIIe II. «b» cT. 32. 22 MmapTa 2008 r. [Ipe3uneHTt
HOAIINCAaA HOBOE PAaCIIOPSXKEHHE, COTAACHO KOTOPOMY pacCHOpsXKeHHE OT
15 HOA6Ps 2005 r. Ne 557-pm yrpatuao cuay. Takum ob6pazom, Poccuiickas
deneparyia oTkazasach paTUGHUIINPOBATh KOHBEHITNIO.

OmHUM #W3 HEMHOTHUX [OKYMEHTOB, HAIIPaBAEHHBIX Ha obecredeHUe
MeXIyHapoaHON HHQOPMAIIMOHHON O0€30IIaCHOCTH, CTAaA0 IMIOAIIHMCAHHOE
16 urorg 2009 r. B ExarepuHOypre MexXIIpaBUTeAbCTBeHHOe CoraalieHue
rocyznapcTB — 4yaeHoB [llanxalickolt opranuzanuu corpyaHudectBa «O co-
TPYAHUYECTBE B 00AaCTH obecriedeHrs MeXXKAyHAPOAHOH NH(POPMAIIMOHHOH
6e3omacHocTm»!*. B CoraamieHun pacKpbIBaeTCsd OCHOBHOM IIepedYeHb yIrpo3
MEKIyHAPOOHOH HH(OPMAIIMOHHOH 6€30I1aCHOCTH, K KOTOPBIM OTHOCSITCS:

1) pazpaboTka 1 mpuMeHeHHe HH(POPMAIIHOHHOTO OPYXKHs, IIOATOTOBKA
U BeJeHNe MH(POPMAIIMOHHON BOUHBI;

2) nH(POPMAITUOHHBIH TEPPOPU3M;

3) uapopMaIIOHHAA IPECTYITHOCTD;

4) HCIIOAB30BaHMHE IOMHHHPYIOIIETO IIOAOXKEHHS B HMH(AOPMAIIMOHHOM
IIPOCTPAHCTBE B yuIiepb MHTepecaM u 0e30IIaCHOCTH APYTHUX TOCYAAPCTB;

5) pacmpocTpaHeHrue HWHQPOPMAIIUY, HAHOCHIEH Bpea OOIIEeCTBEHHO-
IIOAUTHYECKOH M COIIMAaAbHO-3KOHOMHUYECKOM cucTeMaM, AYXOBHOM, HpaB-
CTBEHHOU U KYABTYPHOU Cpefe APYTUX roCyaapCTB;

0) yrpo3sl 0e301acHOMY, CTA0HMABHOMY (DYHKIIMOHHPOBAHUIO FTAO0AABHBIX
U HaITMOHAABHBIX WH(OPMAIIMOHHBIX UHQPACTPYKTYP, UMEIOIIHe IIPUPOI-
HBIM U (MAH) TEXHOT'€HHBIN XapaKTep.

B IMpuaoxkennun 1 Kk CoraallieHuIo IpUBOAUTCS IIepedeHb OCHOBHBIX I10-
HAITUH B oOAacTH obecriedyeHUs MEXAyHapOmaHOM MH(OPMAaIIMOHHON 6e30-
IIacHOCTH, a B [IprnaoxkeHMH 2 — IlepedeHb OCHOBHBIX BHIOB Yrpo3 B o0Aa-
CTU MEXIYHAPOIHOH MH(POPMAIIMOHHON 0e30II1aCHOCTH, UX WCTOYHUKOB U
Opu3HaKOB. Tak, HHpOPMAIIMOHHAS IPECTYIIHOCTh OIIpeNeAdeTCd KaK HC-
IIOAB30BaHHE WH(POPMAIIMOHHBIX PECYPCOB M (MAM) BO3IeHCTBHE HA HUX B
HH(OPMAITHOHHOM ITPOCTPAHCTBE B IIPOTHBOIIPABHBIX 11eAsIX. ICTOYHHUKOM

14 URL: https://ccdcoe.org/sites/default/files/documents/SCO-090616-1ISAgree
mentRussian.pdf (nata obpamenua: 14.10.2014).
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3TOH YyTPO3bI ABASIOTCS AHIIA HAH OPTaHU3aINH, OCYIIIECTBAIIOIINE HETIPABO-
MEPHOE HCIIOAB30BaHUEe MH(OPMAIIMOHHBIX PECYPCOB UAU HECAHKIIMOHHPO-
BaHHOE BMEIIATEABCTBO B TaKU€ PECYPCHI B IIPECTYITHBIX IleadaX. Ee mmpusHa-
KaMH SBASIOTCS ITPOHUKHOBEHHE B MH(POPMAIIMOHHBIE CUCTEMBI JASd HAPy-
IIEHUS IIEAOCTHOCTH, JAOCTYIIHOCTH M KOH(OUAEHIIMAaABHOCTH HHGOpPMAaIIHY;
YMBIIIIA€HHOE U3TOTOBAEHHE U PACIIPOCTPaHEHHE KOMIIBIOTEPHBIX BUPYCOB U
APYTUX BPEAOHOCHBIX IIPOrpaMM; ocyuiecTBAeHre DOS-aTak (oTka3 B 06cAy-
JKVBAHWH) U UHBIX HETATUBHBIX BO3/IEHCTBUH; IIpUYUHEHNE yIliepda nHOpOP-
MAaIIMOHHBIM pecypcaM; HapyIllleHHe 3aKOHHBIX IIPaB M CBOOOI TpaskaaH B
UH(OPMAIIMOHHOH cepe, B TOM YHCAE ITpaBa UHTEAAEKTYAABHOM COOCTBEH-
HOCTH M HEIIPUKOCHOBEHHOCTH YaCTHOM KH3HH; HUCIIOAB30BaHHE HH(oOpMa-
IIHOHHBIX PECYPCOB U METOJIOB [IASI COBEPIIIEHUS TaKUX IIPECTYIIA€HUH, Kak
MOIIIEHHHYECTBO, XHIIIEHHE, BbBIMOTATEABCTBO, KOHTpabaHaa, He3aKOHHAasd
TOProBAS HAPKOTHKAaMH, PACIIPOCTPAaHEHHE AETCKOH IIOpHOrpaduu U T. I.
U xotda npensaraemoe B CoraameHUH MOHATHE HH(OPMAIIMOHHOH IIPECTYII-
HOCTH HEAB3s IIPU3HATDH yAAYHBIM, HEOOXOAHMMO CKa3aTh, YTO €ro ITOAIIHCA-
HHEe HMeeT BarkKHOe 3HadeHMe, TaK KaK B HEM OIIpeleAeHBl OCHOBHBbIE Ha-
[IpaBA€HUS, IIPHUHITUIIEI, (DOPMbI U MEXaHU3MBbl COTPYIHUYECTBA, IIOUMEHO-
BaHbI OCHOBHBIE YIPO3bI MEKAYHAPOAHOM HH(POPMAIIOHHON 6€30I1aCHOCTH.

1 mrona 2001 r. B Muncke 6b1n0 moamrcano Coraarnenue «O COTPYIHHU-
4ecTBe rocygapcTs — yuyacTHUKOB CoapyzxkecTBa HeszaBucumbix ['ocymapcTsB
B OopB0E C IIpecTynaeHUIMHU B cpepe KOMITBIOTEPHOH nHpopMalum» 5. [leap
nauHoro CoraameHud — o0ecrednuTb 3PPEeKTUBHYI0 O0PHOY C IIPECTYIIACHHU-
AMH B chepe KOMIbIOTepHON MHGpopMaluu. B KadyecTBe yroA0OBHO HaKa3zy-
€MBIX IIPHU3HAaHBI CAEAYIOITHE AEsTHHs, €ECAH OHHU COBEPIIEHbI YMBIIIIAEHHO:

OCYIIIECTBAEHHE HEIIPABOMEPHOTI'O AOCTYyIIa K OXpaHsIeMoOM 3aKOHOM KOM-
OBIOTEPHON MH(MOPMAIINH, €CAH 3TO [ESHUE IIOBAEKAO YHHYTOXKEHHE, OAO-
KUPOBaHHE, MOAU(MPHUKAIIUIO AUO0 KOITUPOBaHUE WH(OPMAIIUH, HapyIIIeHHUE
paboter O9BM, cucrembr 9BM man ux ceTy;

Co3/jaHHEe, MCIIOAB30BaHME HAM PacIpoCTpaHEHHE BPEIOHOCHBIX IIPO-
rpamu;

HapyLIeHHe IpaBuA skcrnayaTanuu 9BM, cucrembl 9BM nau ux ceTH AU-
1IoM, uMerommM goctyn K OBM, cucreme OBM maAM HUX CETH, IIOBAEKIIIEE
VHHYTOXKEHHE, OAOKHPOBAHUE HAM MOOUMDPHUKAIIHUIO OXPaHSIEeMOH 3aKOHOM
nHpopMauu OBM, ecan 3To negHHE IPUYNHUAO CYIIECTBEHHBIN Bpes UAU
TSXKKHE TTOCAECTBUS;

HE3aKOHHOE HCIOAB30BaHUE ITporpaMm aasd OBM u 6a3 maHHBIX, ABAS-
IOITUXCH OOBEKTaMM aBTOPCKOTO IIpaBa, a PaBHO IIPUCBOEHHE aBTOPCTBA,
€CAH 3TO OedHUE IPUINHHUAO CYLIECTBEHHBIN yIIepo.

BaxXHO OTMETHUTH, UTO TOABKO IIE€pBble TPU BHOAA NEIHHUHN N3 IIepeduc-
AeHHBIX B CoraarieHuH orpazkeHsl B YK P® (cooTBeTcTBeHHO cT. 272, 273,

15 Cobpanme 3akoHOmaTeabcTBa Poccutickoit @eneparuu. 2009. No 13. Cr. 1460.
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274), deTBepThIH XKe SIBASETCH HOBBIM, M OTBETCTBEHHOCTH 3a HEr0 B OT-
NEeABHYIO cTaThio B YK P® He BrieseHa.

[annoe CoraarrreHue, 0eCCIIOPHO, SBHAOCH Ba’KHBIM IIaroM Ha IIyTH
YHU(PUKAIIUA 3aKOHOJATEABCTBA, KOTOpad B HACTOLIlee BpeMs HeOOXOIM-
Ma xoTsg Obl Ha ypoBHe crpaH CHI', a B maapHelimmem — u Ha 6oaee BBI-
cokoM ypoBHe. PenepasbHBIM 3aKOHOM OT 1 okTabpss 2008 r. Ne 164-93
«O patuduranuu CoraameHus 0 COTPYAHHUYECTBE T'OCYyAapCTB — YYaCTHH-
koB CoxpyzkectBa HeszaBucumbix ['ocyzmapcTB B 0opnbe ¢ IIpecTynaeHHd-
MU B chepe KOMITBIOTEPHOH MHQOPMAIIUH»'® OHO OBIAO PATU(HUIIMPOBAHO,
HO c oroBopkoii. Poccuiickaa Peneparusa patudurrpoBasa CoraaimieHue
C OTOBOPKOH, IIpeaycMaTpHUBalollell BO3MOXKHOCTb OTKa3a OT UCIIOAHEHUH
3arpoca IIOAHOCTBIO MAM YaCTUYHO, €CAHU €T0 HCIIOAHEHNE MOXKET HaHEeCTU
yiuiep0b ee cyBepeHUTETY HAH Oe3oracHocTH. OTOBOPKA CAeAaHa BBUILY TOTO,
qyT0o CoraallleHue COAEPKUT UHBIE ITPaBUAA, Y€M ITPEAYCMOTPEHHbBIE 3aKOHO-
maTeAbcTBoM Poccuiickoit enepalliiil, U IIOOACKUT PATU(PUKAIIMN Ha OCHO-
BaHHUU IIOAII. «a» B «O» 1. 1 cT. 15 PengepasrHOTO 3aK0HA «O MEKIYHAPOIHBIX
noroeopax Poccutickolt ®eneparnum.

[IpoBeneHHBIN aHAAN3 TOKA3BIBAET, YTO MUPOBOE COODIIIECTBO JOCTATOY-
HO aBHO OCO3HAAO BajKHOCTH ObecmedeHUs MH(OPMAIIMOHHOH 6e30macHo-
ctu. OgHako OOIIero IIOHHUMAaHUS II0 PALY KAIOYEBBIX BOIIPOCOB TaK U HeE
yaaeTcss HOCTUTHYTb. PaboTa B obaacTm obecriedeHUS MEKIYHAPOIHOH U
PEeruoHaABHON MH(OPMAITMOHHON 6€30IacCHOCTHU BeAeTCs TOYEeYHO: ITPUHU-
MalOTCs aKTbl, 3aTparuBalollle ANIIb OTAEABHBIE COCTaBASIOIINE HHEOP-
MAaluoOHHOU Oe3omacHocTu. Poccuiickasa demepariysga HCXOOUT K3 TOTO, YTO
B HaACTodIllee BpeMs Hazpeaa HEoOXOAUMOCTE Pa3pabOTKH HOBOTO YHHUBEP-
CaABHOTO JOKYMEHTAa, KOTOphIi 3ameHuA 0b1 KouBeniuio CoBera EBporib! 0
rubepnpectyrrHoctu 2001 r. [Ipeamnoaaraercs, 4To pazpaboTKa Takod KOH-
BEHITUU IOAYKHA BeCTHUCH Iton aruaoidi OOH. OTo mo3BoAUT, C OAHOM CTOPO-
HBI, MAKCUMAABHO y4€CTh 03a00UYEHHOCTh BCEX CTPAH MHUpPa IIPOTHUBOCTOS-
HHEM HOBBIM yrpos3aM, a C APyro# — IpuaaTh HOKYMEHTY AeHCTBUTEABHO
rA0bGaAbHBIN MacITad, 6e3 KoToporo 6opsba ¢ KUOEPITPECTYITHOCTBIO HE MO-
JKeT OBITH HOCTATOYHO 3P PEKTUBHOM.

CoBeroMm OezomacHocTH Poccuiickoii Pemeparu coBMecTHO ¢ MU/
Poccuu 6v1a paspaboran npoekt KoHBeHIIU 06 obecriedeHUN MeKAyHaPOI-
HOH mH(pOpManHoHHOH Oe3onacHocTH. [IpoekT nMmeeT Ooaee MINPOKYIO cde-
py npumeHeHud B otandre oT KouBennuu Cosera EBpornel. PazpaboraHHbrii
ke Poccuell IpoeKT HalpaBA€H Ha PEryAHPOBaHHE NeATEABHOCTH TIOCY-
JAPCTB IT0 00EeCIIeYeHHIO0 MEXKIyHAPOTHOH MH(POPMAITHOHHOM 6€30I1acCHOCTH
U COXpaHdeT IIPEEeMCTBEHHOCTL C IPUHATBHIMH paHee mokymeHTamu OOH.

16 URL: http://www.garant.ru/hotlaw/federal/ 182969/ #ixzz30dK5xmW(q (zata oGpa-
menud: 21.05.2014).

17 URL: http:/ /www.scrf.gov.ru/documents/6/112.html (zaTa o6parenusa: 13.04.2014).
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B crarre 10 npoekta KOHBEHIIMH OTMeEYaeTCs, 4YTO IOCyAapCTBa-y4acTHH-
KH IIPHAATAIOT YCHAWS 110 KPHMHHAAM3AIHHU HCIIOAB30BaHUA HH(MpOpMAIIU-
OHHBIX PECYPCOB M (HMAH) BO3OEHCTBHS Ha HHUX B HH(MOPMAIIMOHHOM IIPO-
CTPaHCTBE B IIPOTHUBOIIPABHBIX I1€AFX, K KOTOPBIM B TOM YHCA€ OTHOCATCH
HEeIIpaBOMEpPHOE paclpocTpaHeHHe HHGOpMallUH, HapyllleHHe KOH(UIeH-
IIHAaABHOCTH, IIEAOCTHOCTH M JOCTYIIHOCTH HH(OpPMAIINH, a TaKKe IIPHUHHU-
MAaloT 3aKOHOJATEAbBHBIEC U UHBIE MePhl, HEOOXOAUMEBIE JAS TOTO, YTOOBI yCTa-
HOBHUTH U IPUMEHUTH OTBETCTBEHHOCTH K AHIIAM 3a IIOKYIIEHHE, COydacTHe,
HOACTPEKATEABCTBO K COBEPIIIEHHIO M COBEPIIEHNE KPUMHUHAAN3UPOBAHHbBIX
COLIMAABHO OIIACHBIX AEeTHHUH B HH(OPMAIIMOHHOM IIPOCTPAHCTBE.

HecMoTps Ha MHOXKECTBO ITOAOXKHUTEABHBIX MOMEHTOB, JAHHBIHA IIPOEKT
HE MHOAYYHA IOAMAEPKKHU APYTUX FOCyAapCTB. ['AaBHBIM HPOTHBHUKOM CTa-
an CIIA, KoTopble BBICTYIIAIOT 33 BO3MOIKHOCTH HCIIOAB30BaHUSI KHUOEpP-
IIPOCTPAHCTBA B BOEHHBIX LIeAdX U B OamkalIiieM OyaylleM HaMepeBaloTCs
OPEeOAOKHUTH CBOM IIPOEKT aHAAOTHYHOTO JOKyMEHTA.

OOcy:xkaeHHE H 3aKAIOYECHHE

N3r03KE€HHOE TI03BOASIET 3aKAIYHTDH, YTO Ha MEXAYHAPOMAHOM YpPOBHE He
TOABKO HET IIPaBOBOI0 aKTa, PETYAHUPYIOLIET0 BOIPOCHI B chepe YTOAOBHO-
IPaBOBOM OXpaHbl MH(OPMAIIMOHHOM 6€30IIaCHOCTH, HO U OTCYTCTBYET KaK
TaKOBOE €IUHOE TTOHUMaHHe WH(OPMAIIMOHHOM 0e30T1acHOCTH, OCHOBHBIX
yIpo3 [OAd Hee, BO3MOXKHBIX COBMECTHBIX MEP IO UX MNPEAYHPEXRIECHUIO U
ycTpaHeHUI0. Poccuiickme MHHUITUATHUBEI B TOM HallpaBAECHUHM BUSITCS HaM
BechbMa yaadHbIMU. He Bo3HHMKaeT COMHEHUMH, YTO TAKOH aKT JOAXKEH OBIThH
npuHaT Ha ypoBHe OOH. B 3ToM akTe cAeayeT MPOBECTH KAACCUMUKAITHIIO
OPECTYIIACHUM TPOTUB HH(POPMAITMOHHOMN 0€30I1aCHOCTH, a TaKKe OaTh pe-
KOMEHIAIIUU TOCyapCTBaM 0 KPUMUHAAU3AIUU AeTHU IIPOTUB UHQOP-
MAallMOHHOY 0e30IacHOCTH B HAaIIMOHAABHOM 3aKOHOAATeALCTBe. B To ke
BpeMsl OTCYTCTBHE IT0OJ0OHOTO aKTa MOIKET OBITH BBITOJHO PALY Pa3BUTBIX
3apy0esKHBIX CTPaH, TaK KaK ATO II03BOASET HCIIOAB30BAaTh HH(POPMAITHOH-
HOE TIPOCTPAHCTBO B IIOAUTHUYECKUX IIEATX, OCOOEHHO B HBIHEIITHUX YCAOBH-
X OCAOXKHUBIIEHCH MEXKAYHAPOIHON MOAUTHYECKOM obcTaHOBKU. CTaHOB-
A€HVE TAOOAABHOI'0 HH(POPMAIIHMOHHOTO O0IIIecTBa 0e3 TaKOT0 JOKyMeHTa 3a-
TPYAHUTEABHO. MeXXrocyaapcTBeHHOe HH(POPMAIIHOHHOE TPOTUBOOOPCTBO
OymeT mpomoAKaThCA U HaOUpaTh HOBBIE 000POTHI, IIOATOMY TaKOH MEIKIY-
HaAPOMHBIN aKT KpaiiHe HeOOXO0IUM.
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Modern Understanding of Law / CoBpemeHHOe ripaBornoHumMaHue

Bo BTOpOoM HOMepe KypHasa «I[IpaBocynme/Justice» 3a 2019 rox 6Gviaa
OIlyOAMKOBAHAa CTaTbhsd HW3BECTHOIO YYEHOTO AOKTOpPa IOPHUANYECKHX HAayK,
npodeccopa B.B. Epiioa «IIpaBo B KOHTEKCTE ITapafurMbl MeTaMoAepHa,
KOTOpasd IIPUBAEKAA BHHMaHHE HIMPOKOTO Kpyra 4duraTesedl HaydHOH HO-
BU3HOM, HEOPAUHAPHOM MOCTAHOBKOMH U pa3pellleHrueM MPOOAEM COBpPEMEH-
HOTO IIPABOIOHUMAaHUs. BBeeHHbIH B HAYYHBIH 000POT TEPMHH «METaMO-
[epH» aBTOP HCCAEIOBAA BO B3aUMOCH3U C OCOOEHHOCTIMH M KPAaHHOCTAMH
MOJEPHUCTCKOTO U IIOCTMOIEPHUCTCKOrO IOHUMAaHus IIpaBa. B craTbe OT-
paskeHbI COBpEMEHHbBIE TEHIEHIINN B Pa3BUTHH TEOPHUH U PHUAOCOUHU TIpa-
Ba, KOTOPBIE€ CBUAETEABCTBYIOT O HEOOXOAMMOCTH I1€PECMOTPA YCTOSIBIITHXCS
[IPAaBOBBIX ITOHSATHH U KaTETOPUIl B YCAOBHUAX MU3MEHUBIIETOCH KyABTYPHO-
HCTOPHYECKOTO U HIEOAOTHUYECKOI'0 KOHTEKCTa Pa3BUTHA U (PYHKITHOHHUPO-
BaHMUSA HHCTUTYTOB IIpaBa U rocyJapcTBa. B cHAy 2TOro U He B IIOCA€IHIOIO
odepennb II0 HaCTOATEABHOM IpockOe YuTaTeAe pegakiusd KypHaaa IIPHUHSI-
Aa pelleHHe O IepeBofie U IMyOAMKAIIMH CTaThU Ipodpeccopa B.B. Epmiora
Ha aHTAUWCKOM f3BbIKE C T€M, YTOOBI 03HAKOMHTH C €€ ITOAOKEHHUSIMH HHO-
CTPaHHBIX YYEHBIX U T€M CaMbIM PAaCIIUPUTH YHUTATEABCKYIO ayIUTOPHIO,
BOBA€YDL B [HCKYCCHIO HE TOABKO OTEYECTBEHHBIX VYE€HbBIX, HO U IIpPeCcTa-
BUTEAEH PA3AHMYHBIX 3aPY0EKHBIX HAYYHBIX IIIKOA, CAOXKUBIIIUXCS Ha CETO/I-
HAITHUH OeHb B MUPOBOH IOPHUCIIPYAEHIINH.
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Introduction. In 2010, Dutch philosophers introduced the concept of the “metamodern” into sci-
entific circulation. The essence of this concept is the desire of these philosophers to rise above
the extremes of modernism and postmodernism, and to explore social phenomena in the unity of
their diversity and synthesis. This article, in the context of the metamodern paradigm, attempts to
study law in the unity of diversity and the synthesis of various forms of national and international
law, and in the single system of homogeneous elements which make it up.

Theoretical Basis. Methods. The theoretical basis of the work is the concept of integrative un-
derstanding of law, according to which only homogeneous elements of law are synthesized in
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a single system of law. Systemic, historical, logical, comparative and hermeneutical research
methods were used.

Results. The article analyzes the controversial, in the opinion of the author, conclusions about
the law from the standpoint of both legal positivism and the integration of law, as characterized
by the synthesis of diverse social phenomena, right and wrong, including those formulated by G.
Hart and R. Dvorkin. The work also shows counterproductive practical results of the adoption of
legal norms established by controversial interpretation of law.

Discussion and Conclusion. As a result of the discussion, the author concludes: law in the con-
text of the metamodern paradigm from the perspective of the concept of integral understanding
of law, which synthesizes only homogeneous social elements, is expressed primarily in the prin-
ciples and norms of law contained in a single, multi-level and still-developing system of forms of
national and international law, which are implemented in the state.
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Introduction

On May 16, 2019, Chairman of the Constitutional Court of the Russian
Federation V.D. Zorkin spoke at the 9th St. Petersburg International Legal
Forum with a lecture entitled “The Law of the Metamodern: A Statement
of the Problem”. In his lecture, V.D. Zorkin considered it “...advisable
to speculate on pressing legal issues in the context of the metamodern
paradigm, which, apparently, correctly caught some new trends in the
philosophical understanding of social phenomenon”! (hereafter — my
bold. - V.E.).

The term was launched by a Dutch philosopher Robin van den Akker
and a Norwegian media theorist Timotheus Vermeulen in their essay “Notes
on Metamodernism”, which was published in “Journal of Aesthetics & Cul-
ture” in 2010 [Vermeulen, T. and Akker, R. van den, 2010]. “This is not
so far about the theory of metamodern, but rather about the concept, i. e.
about the idea containing a certain intention of a new outlook on the world.
The essence of this new outlook... is in the desire to rise above the
extremes of modernism and postmodernism and see the world in the
unity of its diversity... in the metamodernist approach attracts the
idea of synthesis of various types of legal understanding... as special
paradigms of thinking”?.

It would seem that the essence of metamodern is a conscious desire to
avoid a simplified understanding of the most complex social phenomena, or
to explore them in unity and diversity, within a single system.

With this current philosophical approach, law in the context of the
metamodern paradigm, in my opinion is objectively characterized by
overcoming the artificial extremes and linear approaches of modernism and
postmodernism, and providing an objective synthesis of various types of legal
understanding, an integrated system of national and international law in
the unity of its diversity. At the same time, as a rule, the still prevalent
types of legal understanding that existed earlier, are primarily characterized,
firstly, by vague notions of law; and secondly, based on theoretically rather
unconvincing views on law; and thirdly, based on a synthesis of diverse social
phenomena that regulate social relationships, for example, law and morality.

Theoretical Basis. Methods

The assumption made in the introduction can be confirmed by the numerous
conclusions of famous and scientists who are still cited. Thus, the Roman
lawyer Publius Juventius Celsus wrote: “Law is the art of good and justice”
(Jus est ars boni et aegui)®. The first title of the Digest, entitled “De iustitia et

! URL: http:/ /www.ksrf.ru/ru/News/Speech /Pages/Viewltem.aspx?ParamId=86
2 Ibid.
3 Ibid.
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iure” (“On Justice and Law”), contains a quote from the writings of Ulpian,
in which the author compares lawyers with priests: we, he says, administer
justice and disseminate knowledge of the good and the just, separating
the right “from the wrong, distinguishing between the permissible and the
unlawful, adhering to a true philosophy, not imaginary”.

According to V.D. Zorkin, “...for many centuries, two fundamentally
different approaches to understanding law have been competing in legal
thought: legal positivism, which extends moral standards beyond the
framework of law, and “jusnaturalism” (the philosophy of natural law), which
treats law and morality as essentially unified, mutually complementary
phenomena”. I believe that legal positivism is characterized not only by
“moving moral norms beyond the framework of law”, and jusnaturalism
is not limited to the interpretation of law and morality “as essentially
consolidated, mutually complementary phenomena”.

John Austin, who one of the first in the 19th century in a systematic way
to have developed the theory of legal positivism, distinguished between the
law “as it is” and “as it should be”. “Law as it is”, according to J. Austin,
is a positive law established by human authorities (hence the name -
posited, given its position). So, according to J. Austin, law is a sovereign’s
command. Hence, J. Austin’s theory of law is called “a command theory”.
Consequently, J. Austin was looking for a key to understanding law in a
simple idea of a sovereign’s order backed by threats [Hart, H.L.A., 1961].
Elaborating on this approach, H. Kelsen wrote, “Legal norms may have any
kind of content” [Kelsen, H., 2007, p. 113].

In this regard, legal positivism leaves open a whole series of questions.
For instance, can anything else besides “human authorities” be sources of
law? If so, which entities and in what form do they develop such law? In my
opinion, the answer to this question can only be positive: yes, law can be
developed not only by the one subject of law-making, but furthermore, in its
various forms. Firstly, law as a regulator of social relations had obviously
existed even before the emergence of states, when various types of pre-
state “human authorities” were formed. Secondly, other forms of law have
objectively existed; the sources of which were not “human authorities”,
for example, customs of law and normative legal contracts. In this regard,
I think, it is possible to draw the following conclusion: legal positivism
is theoretically insufficiently thought-through and open to debate. In
addition, it seems that legal positivism is practically rather unproductive,
because regulatory acts adopted by the “human authorities” often contain
gaps and conflicts which cause numerous problems and lengthy disputes,
for example, overcoming gaps by courts and conflicts in regulatory legal
acts.

4+ URL: http:/ /www.ksrf.ru/ru/News/Speech/Pages/Viewltem.aspx?ParamId=86
5 Ibid.
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“Jusnaturalism” (the philosophy of natural law), “interpreting law
and morality as essentially consolidated, mutually complementary
phenomena”, is, I think, also theoretically controversial, and practically
counterproductive. Firstly, [ believe that law and morality are not “essentially
unified” social phenomena or regulators of social relations. In my opinion,
the most profound and convincing conclusion is made by G.W. Hegel, who
distinguished between the categories of “right” and “wrong” (unrecht),
including morality. While analyzing the category of “wrong”, G.W. Hegel
emphasized, “...right... proceeds in wrong tobecome a show, an opposition
between the principle of rightness and the particular will as that in
which right becomes particularized. In wrong appearance proceeds to
become a show. A show is a determinate existence inadequate to the
essence, the empty disjunction and positing of the essence, so that
in both essence and show the distinction of the one from the other is
present as sheer difference. The show, therefore, is the falsity which
disappears...” [Hegel, G.W., 1990, p. 137]. At last, G.W. Hegel comes to the
general conclusion: “Wrong is... the show of the essence, putting itself
as self-subsistent” [Hegel, G.W., 1990, p. 13§].

With such a general scientific approach, right and wrong (unrecht) are
essentially not uniform, but different regulators of social relations. I believe
that it is theoretically reasonable to attribute to wrong such things as justice,
individual judicial acts, “legal positions of the courts”, “quasi-right”, “soft”
right, “standards”, etc. It is possible, first of all, to single out the following
objective signs of wrong — non-legal regulators of public relations:

— optional for an indefinite circle of subjects of legal relations;

— forcibly unrealisable;

— mostly indefinite.

At the same time, right, unlike wrong, is characterized by significantly
different objective features:

— obligatory for an indefinite circle of subjects of legal relations;

— forcibly realisable;

— mostly definite.

Therefore, wrong is the appearance of right, untrue right, eroding the
right proper, making it more indefinite and forcibly unrealisable. The use of
wrong as a regulator of public relations also leads to:

— uncertain law enforcement practice;

— numerous inconclusive judicial acts;

— lengthy time for litigation in courts;

— and most importantly — to numerous violations of the rights and legal
interests of subjects of disputed legal relations.

Further, from the standpoint of distinguishing between right and wrong, I
would like to analyze the main scientific conclusions of H. Hart and R. Dworkin,
since the discussion between supporters of legal positivism and jusnaturalism
is known as the dispute between Hart and Dworkin. It is known that Herbert
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Hart developed his concept based on criticism of the views of John Austin. In
1961 Hart published his work “The Concept of Law” [Hart, H.L.A., 1961], which
many foreign and Russian researchers call the main work of philosophy of law
of the 20th century, containing, according to S.V. Moiseev, “a sophisticated
version of legal positivism” [Hart, H.L.A., 2007, p. 270].

First of all, Hart criticized a simplified interpretation of law as an order of
the sovereign, “The concept of sovereign bestowed with illimitable power — he
believes — distorts the character of law... supreme lawmaker... is not beyond
law... it is necessary to seek the sovereign behind the limited legal means of
the legislature” [Hart, H.L.A., 2007, p. 74-77]. Consequently, unlike J. Austin,
Hart was not an advocate of a closed system of law but of an open one.

With this approach, Hart singled out two main areas of criticism of legal
positivism. According to the first one, there are some principles of human
behaviour with which laws must coincide in order for them to have legal
force (Dworkin went along this path). The second approach involves the
combination of legal reality and moral value [Hart, H.L.A., 2007, p. 188].

The main idea of Hart is formulated as follows: “Law is a combination
of primary and secondary rules... Primary rules relate to actions that
individuals should or should not take, secondary rules relate to the
primary rights themselves and establish ways in which primary rules can
be recognized, introduced, repealed, changed, and by which the fact of their
violation can be reliably established” [Hart, H.L.A., 2007, p. 278-280].

The concept of secondary rules developed by Hart contains three
varieties of them: recognition rules, rules of change, and adjudication rules.
The rules of recognition make it possible to determine what is right in a
given society. In the rules of change, legal means are developed to correct
their content. The adjudication rules establish the adjudication procedure
primarily in difficult cases, during which the judge legislates [Hart, H.L.A.,
2007, p. 278-280]. In my opinion, the concept of secondary rules developed
by Hart allows us to attribute it to supporters not of “soft” right, but rather
of a scientifically debated concept of integration of right and wrong.

Ronald Dworkin was an American and English lawyer, philosopher of
law, Hart’s disciple and at the same time one of his most consistent and
irreconcilable critics. Dworkin’s main work “Taking Rights Seriously” is
characterized by an attempt to find a theoretical compromise between
positivism and the concept of jusnaturalism, the third theory of law
[Dworkin, R., 1977]. Unlike Hart, Dworkin believes that judges never
legislate, but only appeal to general standards of fairness or principles,
since law is never incomplete or uncertain. “My approach, Dworkin
concludes, will be based on the fact that when lawyers think or argue
about legal rights and obligations... they resort to standards that do not
function as norms, but act differently as principles, strategies or standards
of another kind; positivism presupposes a model system of norms, and
its central concept of the only fundamental criterion of law hides from
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us the important role of standards that are not norms” [Dworkin, R.,
2004, p. 45].

It is quite typical that Dworkin defined the categories of “principles”,
“standards” and “strategies” very vaguely and theoretically unconvincingly.
Thus, Dworkin wrote: “Most often I will use the term ‘principle’ in the most
general sense — as a sign of all those standards that are not the norm...
but there is also a difference between principles and strategies... I call
“strategy” a standard that articulates the need to achieve some goal, usually
related to the improvement of some economic, political or social conditions
in society... I call a “principle” a standard that should be observed not
because it contributes to changing or reducing some economic, political or
social situation, but because it expresses some moral requirements, be
it requirements of justice, honesty, etc.” [Dworkin, R., 2004, p. 45].

In my opinion, firstly, Dworkin’s allocation of such categories as
“principles”, “strategies” or “standards” is not convincingly motivated.
Secondly, it seems that the principles, rather than the “principles of
law” in general, are theoretically more justifiably attributed to one of the
types of legal regulators of public relations, rather than to very uncertain
“standards”. If there are principles of law, I think there is indeed no gap in
law and the court can make a decision referring to the principles of law as
a regulator of public relations®.

Dworkin primarily saw his task as the need “...to distinguish principles
from norms in the most general sense” [Dworkin, R., 2004, p. 46]. I think
principles of law and norms of law are indeed different legal regulators of
public relations, elements of the system of law. The outstanding conclusion
of F. Bacon seems to be quite characteristic: “Principles are the primary
and simplest elements from which everything else was formed” [Bacon, F.,
1937, p. 22]. I would like to “translate” F. Bacon’s conclusion into the
language of law: principles of law are the primary and simplest (abstract)
legal regulators of social relations, from which the rules of law, as well as
other legal regulators of social relations should be developed (specified) in
the first place [Ershov, V.V., 2018, pp. 255-310].

Later on, Dworkin came to a controversial conclusion: “...in complex
legal systems... it is impossible to draw a line between legal and moral
standards, as positivism insists... some principles should be considered
as law... while other principles should not” [Dworkin, R., 2004, p. 76].
I think this conclusion was made by Dworkin from the point of view of the
discussion concept of integrative legal understanding, which synthesizes
right and wrong, including the principles of law and morality.

Thus, the essence of the “theoretical compromise between positivism
and the natural legal concept, the third theory of law” developed by
Dworkin, is essentially one of a kind of the scientific discussion concept

«©
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of integrative legal understanding, which arguably blurs the right, a kind
of “measurement” of the right “principles” based on non-legal categories —
justice, equality, etc.

In 1994, after Hart’s death, the second edition of his work “The Concept
of Law” was published with a new “postscript”, primarily containing a
response to criticism of Dworkin. Later on, Hart intended to respond to the
criticism of other researchers, but the scientist failed to realize his intention
due to his death. In the first part of the postscript, Hart admitted that he
did not give enough space, firstly to principles and judicial decision-making
in “difficult situations” in the absence of any regulatory prescriptions, or,
more precisely, in situations of gaps in regulations; and secondly to the need
to distinguish between rules and principles; and finally, to the compatibility
of principles and rules of recognition.

In my opinion, Hart was quite close to such conclusions in his work
“The Concept of Law”. For example, Hart wrote in 1961: “Although the idea
of unity of primary and secondary rules has... advantages and... it would
be consistent to treat the existence of this characteristic unity of rules as
a sufficient condition for the use of the expression ‘legal system’ — we still
did not claim that the word ‘law’ should be defined in these categories”
[Hart, H.L., 2007, p. 213]. Hart’s next conclusion seems characteristic:
“...certain rules should not be called actual law because of their
extreme moral injustice... The virtue of the idea that we have accepted
as central is that it allows us to see the multiple connections between
law, coercion and morality as they are” [Hart, H.L.A., 2007, p. 213]. It
is significant that one of Hart’s students, Joseph Raz, in developing his
teacher’s concept, suggested that law should not be limited to the rules of
recognition, but should be seen as a flexible, open and not fully specific
system [Hart, H.L.A., 2007, pp. 289, 295].

Thus, I think that the views expressed by Hart and Dworkin allow
us to draw a final conclusion: Hart and Dworkin were not supporters of
“soft positivism” and “jusnaturalism”. In general, they shared the same
positions (albeit with some nuances) of the scientific discussion concept of
the integrative understanding of law, which arguably synthesizes right and
wrong, and of various social regulators of public relations. As a result, in
practice, the application of such a concept cannot but lead to an increase in
the degree of uncertainty of law, unstable, diverse and directly contradictory
law enforcement, including judicial practice, lengthy consideration of
disputes in courts, inconsistent positions of different courts and even the
judicial staff in a single judicial body, and most importantly — to the violation
of rights and legal interests of subjects of legal relations.

Results

Continuing the discussion with the above-mentioned scientists, I consider
it necessary to briefly express my point of view on the problems raised
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in this article’. It seems that first of all it is necessary to try to find an
answer to the most important question: what should the system of law be
like? Open or closed? Legal positivism gives only one answer: in essence,
it should be closed, limited by “the sovereign’s orders” (?!). Jusnaturalism,
on the other hand, considers it to be endlessly open (?!). I think that the
first and second answers are direct opposites, from the general scientific
and theoretical positions — debatable, and practically — counterproductive.
In my opinion, figuratively speaking, the “truth”, as always, is somewhere
in between.

First of all, from the general scientific point of view, I believe it is necessary
to refer to the theory of systems. The Soviet classics of the theory of systems —
I.V. Blauberg, V.N. Sadovsky and E.G. Yudin, investigating the theory of
systems, distinguished three classes of existing sets of objects: unorganized
sets (“summative whole”), unlimited (simply organized systems) and organic
systems [Blauberg, I.V., Sadovsky, V.N. and Yudin, E.G., 1970, p. 11]. Simply
organized and organic systems have common and special (distinguishing)
properties. For example, 1.V. Blauberg and E.G. Yudin believed that they
were equally “...characterized by the presence of connections between
elements and the appearance of new properties in the integral system which
are not inherent in the elements separately. Communication, integrity and
the stable structure provided by them are the hallmarks of any system”
[Blauberg, I.LV. and Yudin, E.G., 1973, p. 177]. At the same time, they
emphasized that “...if the former is a connection of relatively isolated
elements into a known integrity, the latter is a “physically indivisible self-
developing whole” [Blauberg, I.V. and Yudin, E.G., 1973, pp. 177, 188].

Analysing Soviet law, S.S. Alekseev, a recognized leader in the science of
the Soviet theory of law in the second half of the 20th century, reasonably,
I believe, wrote: “Soviet law as a system is such a specific social phenomenon,
which should be placed somewhere between ‘simply’ organized and organic
systems” [Alexeev, S.S., 1975, p. 16]. Taking into account the objective
state of the Russian system of law in the 21st century, I believe it is possible
to draw the following conclusion: not only Soviet, but also modern Russian
and international law implemented in Russia can be considered within the
framework of a single ‘simply’ organized system of domestic (Russian) and
international law, characterized by the integrity, connection and sustainable
structure of the elements that constitute them.

According to a reasonable opinion of the famous Soviet researcher
A.F. Cherdantsev, from the point of view of ontology, the system of law
should not include diverse phenomena, or, in my opinion, heterogeneous
social phenomena [Cherdantsev, A.F., 1999, p. 203]. From the point of
view of ontology, the legal system cannot contain heterogeneous legal and
non-legal phenomena, right and wrong. Thus, only homogeneous legal

7 This point of view is set out in more detail in my monograph: [Ershov, V.V., 2018].
Justice. Vol. 2, no. 1. 2020



108 Modern Understanding of Law / CoBpemeHHOe rnpaBornoHuMaHue

phenomena, such as different forms of national and international law, can
form the legal system.

With the contradictory and highly inconsistent development of a
single, in particular, European legal space, the ‘simply’ organized system
of domestic and international law appears to be inevitable, and endless
changes will gradually transform it into an organic system of European
law. I believe that the future organic system of European law, in the context
of the metamodern paradigm, and from the point of view of scientifically
grounded concept of integrative legal understanding which synthesise only
homogeneous elements of law, will primarily be characterized by principles
and norms of law, contained in the unified, multilevel and developing
system of forms of national and international law, and realized in the state.

The next most important theoretical and practical problem that I would
like to explore in this article is related to the elements of the legal system.
The well-known Soviet scientist M.I. Baitin, analyzing it in the most general
way, characterized this system as: “...a set of all known legal phenomena...”
[Baitin, M.I., 2005, pp. 178, 179]. This position, I think, is based on the
widespread view of the French scientist J. Carbonnier: the legal system is
a container, a concentration of various legal phenomena [Carbonnier, J.,
1986, p. 197].

Inmyview, elements of the legal system are in reality only legal phenomena —
separate forms of national and international law. In modern Russian legal
literature, two approaches have been formed to the relationship between
the concepts of “sources” and “forms” of law. M.N. Marchenko, one of the
recognized contemporary leaders of the Russian legal theory, believes: “The
essence of the first of them is a complete identification of the source of law
with the form of law, in the reduction of the source of law to the form of law,
and vice versa, the form of law to the source of law...” [Marchenko, M.N.,
2005, p. 55]. The second approach to addressing the relationship between
“sources of law” and “forms of law” is that “...the concepts are considered to
be completely incompatible with each other” [Marchenko, M.N., 2005, p. 35].

It seems that, based on historical and etymological arguments, the second
approach is theoretically more accurate. I think that on the one hand, it
is more convincing to consider the notion of “sources of law” as factors
“creating” the law, its beginnings, and what it arises from. For example,
the source of Russian normative legal acts the activities of authorized law-
making bodies. On the other hand, I believe that the very concept of “forms
of law” leads to a conclusion: it is its internal and external expression.

With this theoretical approach, I believe it is theoretically more justified,
and in practice more productive to introduce into the scientific circulation
the concept of “a system of forms of domestic (national) and international
law”, consisting of two subsystems — domestic (national) and international
law. This system of forms of domestic (national) and international law is
characterized by the integrity, sustainable structure, interconnection and

MpaBocyaue. Tom 2, Ne 1. 2020



V.V. Ershov 109

interdependence of its homogeneous elements — forms of domestic (national)
and international law. Thus, it can be argued that, firstly, the system of
forms of domestic (national) and international law should be open; secondly,
it should contain only the homogeneous elements of the law itself — forms of
domestic (national) and international law.

The most important question studied by Hart and Dworkin is the nature
of the principles of law (“legal principles”, as I think many, including
modern scientists, write). Hart and Dworkin unfortunately did not pay due
attention to the “principles of law” category in their works. For example,
Dworkin wrote: “More often than not I will use the term ‘principle of
law’ in the most general sense as a sign of all those standards that
are not the norm ... I call such a standard a principle which should
be observed not because it promotes change or preservation of some
economic, political or social situation, but because it expresses some
demands of justice, honesty, etc.”.

Firstly, Dworkin did not explore the nature of the principles of law. Secondly,
Dworkin defines “principle” as a generic concept as a very vague “standard”.
Thirdly, Dworkin explores “principles” that contribute to “changing or preserving
some economic, political or social situation” rather than law. Finally, fourthly,
according to Dworkin, the “principle” “expresses some moral requirements,
be it requirements of justice, honesty, etc.”. Consequently, Dworkin analyses
“principles” in general, not the principles of law from a discussion of the general
scientific and theoretical position of synthesis of right and wrong.

Unfortunately, the majority of Soviet and contemporary Russian
researchers and practitioners, while studying the principles oflaw, also seem
to have come to very uncertain and theoretically controversial conclusions.
Thus, N.G. Alexandrov defined “the basic principles of socialist law” as
“...provisions expressing a general orientation to the most essential features
of the content of legal regulation of public relations” [Alexandrov, N.G.,
1957, p. 17]. E.A. Lukasheva, one of the first in the USSR to specifically
study the principles of law, took a small step forward, concluding that
the principles of law are “...objectively conditioned principles according
to which the system of law is built” [Lukasheva, E.A., 1970, p. 21]. Later,
S.S. Alekseev took the next step in understanding the principles of law:
the principles of law are “...the initial normative and guiding principles
expressed in law, characterizing its content, its foundations, the laws of
public life enshrined in it. Principles are what permeates the law, reveals
its content in the form of initial, cross-cutting “ideas”, main principles,
regulations and guidelines” [Alexeev, S.S., 1972, p. 102]. It should be
noted that S.S. Alexeev referred the principles of the law to very vague
origins which are “the initial normative and guiding principles that fix the
regularities of public life” (?!) S.S. Alekseev further specified: principles are
“normative and guiding regulations”. This led many Soviet and Russian
researchers to believe that “norms-principles” might exist. S.S. Alekseev

Justice. Vol. 2, no. 1. 2020



110 Modern Understanding of Law / CoBpemeHHOe rnpaBornoHuMaHue

wrote as well: “...Principles of law mostly act as norms (norms-principles)”
[Alexeev, S.S., 1981, p. 103].

V.P. Gribanov, who specialized in civil law, wrote more reasonably:
“...the identification of the legal principle (in my opinion, theoretically more
precisely than the legal principle. — V.E.) with the rule of law is practically
equal to the denial of legal principles in general” [Gribanov, V.P., 1966,
p. 12]. The opinion of the pre-revolutionary legal scholar L.A. Tikhomirov
also seems to be a surprising insight: “The legislator himself must be guided
by something, giving or not giving the person the right or defining any
actions as his or her duty” [Tikhomirov, L.A., 1998, p. 569].

Even in ancient times it was emphasized: “The principle is the most
important part of everything” (principium estpotissima pars cujugue). In
this regard, in the “translation” into the “language of law”, I believe it is
possible to conclude that the principle of law is the primary element of
the legal system. It was not without reason that Aristotle recognized the
“principle”in the objective sense as the first value; the matter on the basis of
which something exists or will exist®. That is why many philosophers came
to the conclusion: the principle is a theoretical generalization of the most
typical, expressing regularities, which is the basis of something. “Principle
is something which contains the foundation of the universal connection of
all that is a phenomenon” [Kant, 1., 1963, p. 340]. “Principle is... an entity”
[Hegel, G.W., 1970, p. 123].

Under such a general scientific approach, it seems that the principles of
law are not the “beginnings”, “ideas”, “provisions”, etc., but the objective,
actual (operating) legal regulators of social relations, the most important,
fundamental and primary elements of a unified, developing and multilevel
system of forms of national and international law implemented in the
state. Fundamental (general) and special principles of national and/
or international law are the foundations of the universal connection of
the elements of the system of law forms, “an entity”. As a result of the
specification of the principles of law, more specific rules of national and
international law and more specific law are being developed. Consequently,
more expected and uniform law enforcement practices are brought into
being. Ultimately, the rights and legal interests of the subjects of legal
relations are better protected®.

One more significant issue investigated by Hart and Dworkin is related to
the consideration of disputes by the court in so-called “difficult situations”.
What is the legal nature of “difficult situations” and what should the court be
guided by in such situations? Subjective judicial discretion? Right? Wrong?
Something else? Hart and Dworkin did not provide convincing answers to
these and other questions.

8 Logical dictionary-guide. M. : Nauka, 1975. P. 477.
9 For more details see: [Ershov, V.V., 2018, pp. 255-382].
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As is known, Hart defined law as a set of primary and secondary rules.
Among the secondary rules, Hart singled out the rules of recognition,
change and decision-making. The rules of decision-making establish the
procedure for the adoption and legal limits for court decisions primarily in
difficult cases, including cases where the court establishes conflicts and
gaps in regulations adopted by the sovereign [Hart, H.L.A., 2007, pp. 277-
280]. The development of law by the court is based on the basic idea of
legal positivism — the establishment of positive law by “human authorities”
(posited, given its position), including the court as one of the organs of
state power. At the same time, the acceptance of law by the court, firstly,
contradicts the doctrine of the division of powers into the legislative,
executive and judicial branches generally accepted in the world; secondly,
the constitutions of many states that have enshrined this doctrine, including
the Russian Constitution.

Dworkin believed that each legal problem can have only one legal solution,
since “law is a closed system that leaves no room for judicial discretion.
The judge does not create new norms, but only discloses existing ones”
[Dworkin, R.M., 1986, p. 225]. However, firstly, as it was revealed above,
the right is not a closed system but an open one. Secondly, the right is not
limited to the rules of law established by the “sovereign”. Law is primarily
expressed in its principles and norms contained in a unified, multi-
layered and developing system of forms of national and international law
implemented in the state [Ershov, V.V., 2018, pp. 20-107]. Thirdly, social
relations, which need, inter alia, legal regulation, are constantly developing.
As a result, if the norms of law are not developed in a timely manner by
“human authorities” — the sovereign in positive law — then there is a gap
only in the normative legal acts and not in law as a whole. In these cases,
firstly, a regulatory gap can be overcome, for example, by courts applying
existing principles or rules of law contained in other forms of national, and/
or international law, implemented in the state. Secondly, the gap has been
eliminated by empowered lawmakers through the development of principles
or rules of law, for example in other forms of national law.

However, from the standpoint of legal positivism, many scholars refer to
the lack of legal norms in “legislation” as a gap in the law. So, V.V. Lazarev
writes: a gap “...in law is the total or partial (incompleteness) absence of
norms, the necessity of which is conditioned by the development of public
relations and the needs for the practical solution of cases, the basic
principles of Soviet legislation, norms in respect of the creation of which
the will of workers is quite clearly expressed in the relevant state or public
acts” [Lazarev, V.V., 2010, p. 51].

Traditionally, the works related to gaps in law highlight two ways to
overcome them in the process of implementing law: the analogy of legislation
and the analogy of law. Thus, V.I. Leushin, I think, also from the point of
view of legal positivism, writes: “...with the analogy of law, the principles
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perform the regulatory function directly and act as the sole legal basis for
the law enforcement decision” [Perevalov, V.D., ed., 2005, p. 2406].

I am convinced that, from the point of view of scientifically grounded
concept of integrative legal understanding differentiating between right and
wrong, there is no gap in law if there are principles of law. The gap in
law is imaginary. Law, from the point of view of the scientifically grounded
concept of integrative legal understanding, differentiating between law and
illegality, is first of all expressed in principles and norms of law contained
in the unified, multilevel and developing system of forms of national
and international law realized in the state. Principles of law are primary
and independent regulators of public relations in relation to the norms
of law. Therefore, in my opinion, it is theoretically arguable to attribute
the principles of law to “norms-principles” or to “legal grounds of an
enforcement decision”.

Discussion and Conclusion

The study appears to draw several final conclusions.

First: The concept of “difficult cases” is in theory controversial and in
practice counterproductive.

Second: The so-called “difficult cases” in practice are primarily
characterized, inter alia, by gaps in certain forms of national law, usually
in legislation or, more precisely, in normative acts. Gaps in legislation
can be overcome, for example, by courts of law by applying principles and
rules of law contained in other forms of national and/or international law
implemented in the state.

Third: Gaps in law are the absence of principles and norms of law in
all forms of national and international law implemented in a state. Gaps
in law can be addressed by law-makers in at least one form of national
or international law by elaborating on, for example, principles or rules of
law. In future, the gap in law becomes imaginary and can be overcome, for
example, by the court through individual judicial regulation of disputed
legal relations!.

Fourth: Law, in the context of the metamodern paradigm, from the
position of a scientific discussion concept of integrative understanding that
synthesizes right and wrong, is expressed in principles and norms of both
right and wrong, including morality, contained in a heterogeneous system
of both right and wrong forms.

Fifth: Law, in the context of the metamodern paradigm from the perspective
of the concept of integrative legal understanding, which synthesizes only
homogeneous social elements, is expressed primarily in the principles and
norms of law contained in the unified, multilevel and developing system of
forms of national and international law implemented in the state.

19 For more details see: [Ershov, V.V., 2018, pp.383-493|.
MpaBocyaue. Tom 2, Ne 1. 2020



V.V. Ershov 113

References

Aleksandrov, N.G., 1957. [Socialist principles of Soviet law]. Sovet-
skoe gosudarstvo i pravo = [Soviet State and Law], 11, pp. 16-29. (In
Russ.)

Alekseev, S.S., 1972. Problemy teorii prava: Osnovnye voprosy obsh-
chey teorii sotsialisticheskogo prava = [Problems of the theory of law:
the Main issues of the General theory of socialist law|. Lectures. In
2 vols. Volume 1. Sverdlovsk: Izd-vo Sverdl. yurid. in-ta. (In Russ.)

Alekseev, S.S., 1975. Struktura sovetskogo prava = [The structure of
soviet law]|. Moscow: Yurid. lit. (In Russ.)

Alekseev, S.S., 1981. Obshchaya teoriya prava = [General theory of
law]. In 2 vols. Volume 1. Moscow: Yurid. lit. (In Russ.)

Baytin, M.I., 2005. Sushchnost’ prava (sovremennoe normativnoe pra-
voponimanie na grani dvukh vekov) = [Essence of law (modern norma-
tive legal understanding on the verge of two centuries)]. Monograph.
2nd ed. Moscow: Izd. dom “Pravo i gosudarstvo”. (In Russ.)

Bakon, F., 1937. O printsipakh i nachalakh = [Principles and origins].
Moscow: Sotsekgiz. (In Russ.)

Blauberg, 1.V. and Yudin, E.G., 1973. Stanovlenie i sushchnost’ sis-
temnogo podkhoda = [Formation and essence of the system approach].
Moscow: Nauka. (In Russ.)

Blauberg, 1.V., Sadovskiy, V.N. and Yudin, E.G., 1970. [System ap-
proach in modern science|. Problemy metodologii sistemnogo issledo-
vaniya = [Problems of methodology of systematic research]. Collection
of scientific articles. Moscow: Mysl’. (In Russ.)

Cherdantsev, A.F., 1999. Teoriya gosudarstva i prava = [Theory of
state and law]|. Textbook. Moscow: Yurait. (In Russ.)

Dworkin, R., 1977. Taking Rights Seriously. London: Harvard Univer-
sity Press. (In Eng.)

Dworkin, R.M., 1986. Law’s Empire. Cambridge: The Belknap Press.
(In Eng.)

Dworkin, R., 2004. O pravakh vser’ez = About Rights Seriously. Mos-
cow: ROSSPEN. (In Russ.)

Ershov, V.V., 2018. Pravovoe i individual’noe regulirovanie obshchest-
vennyh otnoshenij = [Legal and individual regulation of social rela-
tions.]. Moscow: RGUP. (In Russ.)

Gribanov, V.P., 1966. [The principles of civil rights|. Vestnik MGU.
Ser.: Pravo = [Bulletin of MGU. Ser. Law], 3, pp. 10-23. (In Russ.)

Hart, H.L.A., 1961. The concept of law. Oxford: Clarendon Press. (In
Eng.)

Justice. Vol. 2, no. 1. 2020



114

Modern Understanding of Law / CoBpemeHHOe rnpaBornoHuMaHue

Hart, H.L.A., 2007. Ponyatie prava = [The concept of law]|. Translated
form English. E.V. Afonasin and S.V. Moiseev, eds. St. Petersburg:
Izd-vo S.-Peterb. un-ta. (In Russ.)

Hegel, G.W., 1990. Filosofiya prava = [Philosophy of law|. Moscow:
Mysl’. (In Russ.)

Hegel, G.W., 1970. Nauka logiki= [Science of logic]. In 3 vols. Volume 1.
Moscow: Mys!’. (In Russ.)

Kant, I., 1963. Sochineniya = [Works]. In 6 vols. Volume 1. Moscow:
Mysl’. (In Russ.)

Karbonnier, J., 1986. Yuridicheskaya sotsiologiya = [Legal sociolo-
gy]. Translated form French by V.A. Tumanov. Moscow: Progress. (In
Russ.)

Kelsen, H., 2007. General theory of law and state. Cambridge: The
Lawbook Exchange, Ltd. (In Eng.)

Lazarev, V.V., 2010. Izbrannye trudy = [Selected works]. In 3 vols. Vol-
ume 2: [Gaps in legislation: establishment, overcoming, elimination].
Moscow: Novaya yustitsiya. (In Russ.)

Lukasheva, E.A., 1970. [Principles of socialist law]|. Sovetskoe gosu-
darstvo i pravo = [Soviet State and Law], 6, pp. 21-29.

Marchenko, M.N., 2005. Istochniki prava = [Sources of law]|. Textbook.
Moscow: TK Velbi; Prospekt. (In Russ.)

Perevalov, V.D., ed., 2005. Teoriya gosudarstva i prava = [Theory of
state and law]. Moscow: Norma. (In Russ.)

Tikhomirov, L.A., 1998. Monarkhicheskaya gosudarstvennost’ = [Mo-
narchic statehood]. Moscow: GUP “Oblizdat”; TOO “Alir”. (In Russ.)

Vermeulen, T. and Akker, R. van den, 2010. Notes on Metamodern-
ism. Journal of Aesthetics & Culture, 2, pp. 1-14.

Information about the author / Hudopmanusa o6 arTope:

Valentin V. Ershov, Rector of Russian State University of Justice (69 No-
vocheryomushkinskaya St., Moscow, 117418, Russia), Dr. Sci. (Law), Pro-
fessor, Honored Lawyer of the Russian Federation, Honored Worker of
Science of the Russian Federation, Academician of Russian Academy of
Natural Sciences [EpmioB BaseHTHH BaseHTHHOBHY, pekTop PI'EOYBO
«Poccuitickuil rocyzmapcTBeHHBIA YHUBEPCUTET IIpaBocyausi» (117418, Poc-
cug, r. MockBa, ya. HoBouepémyInkuHcKkas, . 69), JOKTOP IOPUIUIECKUX
HayK, IIpocpeccop, 3acayzKeHHbIH opucT Poccutickoii denmeparivu, 3acAy-
JKEHHBIN AesaTeAb HayKu Poccuiickoyt denepanun, akaneMuk Poccuiickon
aKageMHH eCTeCTBEHHBIX HayK|. E-mail: evv@rsuj.ru

MpaBocyaue. Tom 2, Ne 1. 2020



P.P. lNanexa 115

VJIK 340.1
DOI: 10.37399/issn2686-9241.2020.1.115-130

MHTerpaTtuBHbIM noaxopn

B NPABOMNOHMMOHUM:
McTopmsa 3apOoXAEeHUS uaen
M COBPEMEHHOEe COCTOsTHMe
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BseneHnue. NpaBonoHMMaHne — 3T0 Hanbornee XnBas, MHTepecHas u BMecTe C TEM Heonpeae-
NeHHas 1 n3mMeH4mBas 06nacTb UCCNefoBaHWA, KOTopas He TONbKO 3aHUMAaeT LieHTpanbHoe
MeCTO B 06LLe Teopun nNpasa, HO 1 NpPUoBpeTaeT Bce 6osbLUee 3HaYEHNE B OTPACEBbLIX OpU-
AVYECKNX HayKaxX, YTO CBA3AHO C ee 3HaYUTENbHbIM TEOPETUKO-METOAOSIOMMYECKUM 1 NpUKniag-
HbIM MOTEHUManoMm, nposeasowmMmcs B cepax npaBoTBOPYECKOW M NMpaBONPUMEHUTESILHON
JesTenbHOCTH.

Takum 06pas3om, NpaBoONOHMMAaHWE NpeacTaBnseT cobov uccnenoBaTenbCKUi UHCTPYMEHTa-
puii cybbekTa No3HaHWs, KOTOPbI MO3BOMAET U3yyaTb BECb CMEKTP NPaBOBbIX N OCHOBaHHbIX
Ha HUX roCyJapCTBEHHbIX ABMEHUA B LeNsAX Nony4eHnss [OCTOBEPHbIX 3HAHUI O rocyAapCcTBeH-
HO-NPaBOBOW OENCTBUTENBHOCTMN.

Oco6bIn MHTEPEC B 3TOM CBSA3U NPEACTABNSET MHTErPaTUBHbIN NOAXOA B NPaBOMOHUMAaHUN, KO-
TOPbIN MMEeeT 6oraTyro MCTOPUIO CBOErO CTAHOBIIEHWUA 1 Pa3BUTUS, MO3BONSET BOCMPUHUMATL
NpaBo Kak OpraHN4eCcKn LieNIoCTHOE AIBfIEHNEe, MaKCUMasibHO N3BMEKAET ero perynsaTuBHbIe Cro-
COBHOCTU 1 0becrneydmBaeT JOCTVXKEHNE KPUTEPUEB HAYHHOIO UCCNEAOBaHMSA: BCECTOPOHHOCTH,
06BEKTUBHOCTU, UCTOPU3MA.

Martepuansl u meTogel. B ctatbe npeanpuHATa NoMbITKa aHann3a MHTerpaTMBHOro noaxoda B
NPaBONOHNUMaHUM C MO3ULIMM NCTOPUM 3aPOXAEHNSA €ro NAen U OLEHKN COBPEMEHHOI0 COCTOS-
HUs. ITOrom 13y4YeHns Hay4HON nuTepaTtypbl, 0606LLEHNS N CONOCTaBEHUS Pa3NNYHBIX TOHEK
3peHns ctano opMynMpoBaHMe aBTOPCKOro OnpefesieHnst Kateropum «npasBonoHUMaHue»
1 NpefcTaBneHne Hay4yHo 060CHOBAHHOW MHTErpaTVBHON TEOpUM NPaBOMOHUMAaHWA, KoTopas
MakcumarnbHO COOTBETCTBYET TPe6OBaHMAM BPEMEHN 1 06r1afaeT CyLLEeCTBEHHbIM perynsTms-
HO-OXpaHUTESIbHbIM NOTEHLMANoM.

Pesynbtatsl nccrnegosanms. B ctatbe BCECTOPOHHE pacCMOTPeEHa KaTteropust «npasBornoHuma-
HWe», NpefcTaBneHbl Pa3nyHble UHTErpaTMBHbIE TEOPUM NPABOMOHMMAaHWA C NO3ULMK KX 3a-
POXAEHMA 1 pa3BUTUSA, NOKa3aHO 3Ha4YeHNe COBPEMEHHOMO MHTErpaTUBHOIO NOAX0Aa B Npaso-
NOHUMAaHWUW, OLIeHEHbI MEPCNEKTUBLI €ro JasibHEeNLLEro passmuTus.

O6cyxaeHvie n 3akmo4eHne. ABTOP NPUXOOUT K BbIBOAY O TEOPETUKO-METOA0NOMMHYECKON Co-
CTOATENbHOCTN N HEU3BEXHOCTU UHTErPaTUBHOMO NOAXOAA B NPaBONOHUMAHUW, KOTOPbLIN Bbl-
CTynaeT B Ka4eCTBe Hay4HO 060CHOBaHHOMO TUMa NPaBOBOro MbILLMIEHWS, CTOCOBHOrO K MOCTU-
XKEHWIo nNpasa Ha MNOASIMHHO Hay4YHOW OCHOBE.

KnioyeBble cnosa: npaso, npasornoHnMMmaHue, VIHTeraTVIBHbIVI noagxon, npasoBoe MbiLUieHne,
npasosas 0EeCTBUTENBHOCTb, ropuanHeckas Hayka

Ana uutuposaHus: MNManexa P.P. NHTerpatvBHbIi nogxod B NMpaBOMOHMMAaHUKN: UCTOPUA 3a-
poxzaeHvs uaen n cospeMeHHoe coctosiHue // Mpasocypme. 2020. T. 2, Ne 1. C. 115-130.
DOI: 10.37399/issn2686-9241.2020.1.115-130
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Introduction. Right understanding is the most live, interesting and, at the same time, the uncertain
and changeable area of researches which takes the central place as in the general theory of
the right, and gains the increasing value in industry jurisprudence that is connected with its
considerable teoretiko-methodological and applied potential which is shown in spheres of law-
making and law-enforcement activity.

Thus, right understanding represents research tools of the subject of knowledge which allow
to study all range legal and, the based on them, state phenomena for the purpose of obtaining
reliable knowledge of state and legal reality.

In this regard integrative approach in right understanding which has rich history of the formation
and development is of special interest, allows to perceive the right as integrally complete
phenomenon, as much as possible retrieves its regulatory abilities and, provides achievement of
criteria of scientific research: comprehensiveness, objectivity, historicism.

Materials and Methods. In article an attempt of the analysis of integrative approach in right
understanding from a position of history of origin of his ideas and assessment of the current state
is made. A result of studying of scientific literature, generalization and comparison of the different
points of view fat formulation of author’'s determination of category “right understanding” and
submission of the evidence-based integrative theory of right understanding which as much as
possible conforms to requirements of time and has essential regulatory and guarding potential.
Results. In article the category right understanding is comprehensively considered, different
integrative theories of right understanding from a position of their origin and development are
submitted, the value of modern integrative approach in right understanding is shown, perspectives
of its further development are evaluated.

Discussion and Conclusion. The author comes to the conclusion about the theoretical and
methodological consistency and inevitability of the integrative approach in law understanding,
which acts as a scientifically grounded type of legal thinking capable of comprehending the law
on a truly scientific basis.

Keywords: law, understanding of law, integrative approach, legal thinking, legal validity, legal
science

For citation: Paleha, R.R., 2020. Integrative Approach in Law Understanding: the History of the
Origin of Ideas and the Current State. Pravosudie = Justice, 2(1), pp. 115-130. DOI: 10.37399/
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BBezmeHnue

COBpeMeHHaH opuaudeckKas Hayka B 00AaCTH ITPABOIOHUMAHUS IIpPe-
cTaBAgeT coO0O0F IIPOTHBOPEYUBYI0 KAPTHUHY KOHIIEIITYaABHBIX IIOAXOMOB.
OTedecTBEHHbIE PABOBEAbI IIOCAE MAUTEABHBIX MUCKYCCUH O IIPUPOJE U
CYIIIHOCTH IIpaBa W B3aUMHOM KPUTHKU MTO3UTUBUCTCKOMN, IICHUXOAOTHYE-
CKOM, COITMOAOTHYECKOH TeOpHH IIpaBa, (pUAOCO(UHU IIpaBa U TEOPUU eCTe-
CTBEHHOIO ITpaBa MPHUIIAH K KOMIPOMUCCHOMY BBIBOAY O TOM, YTO IIAOMIO-
TBOPHOE PEINIeHHEe UCCAEQYyEMBIX ITPOOAeM MOIKEeT ObITh HaWoeHO Ha IIyTIX
WHTETPATUBHOTO IIOAX0Aa B IIPaBOIIOHUMAHUU. [JlaHHOE HAITpaBACHHE IIpa-
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BOBOM MBICAM IIO3BOASIET pacCMaTpHUBaTh IIPaBO B KA4e€CTBE OPraHUYECKHU
LEAOCTHOTO IBACHUH.

OHaKO JaHHBIA ITOAX0/ He SIBASETCH H300peTeHNEM ITOCAETHUX AeT. E1rte
Ha pybexke XIX n XX BB. oTe4eCTBEHHEBIE [IPABOBEAbI Pa3padoTasl TEOPHIO,
IIOAYYHBIITYIO Ha3BaHUE CUHTETUYECKOU TeopHUHU IIpaBa, KoTopas BO MHOTOM
IIPEABOCXUTHAA IIOABACHHUE NHTETPATUBHOI'O ITPABOIIOHUMMAaHNA. Ee moaBae-
HHE CBA3BIBAIOT C UME€HaMU BbLAAIOMIUXCS I0pUCcTOB B.A. KHCTIKOBCKOTO U
A.C. dmeHKo.

B roap! coBETCKOI BAAQCTH B OTEYECTBEHHOM IOPHUCIPYACHIIUH T'OCIIOA-
CTBOBaAra MaTepHaAUCTUUECKasd TeopHd IIOHMMAaHUS CYIIHOCTH IIpaBa H,
KaK CA€ACTBHE, BCE OCTAABHBIEC KOHIICIIIIHMM, B TOM YHCA€ M CHMHTETHYECKAdd,
OKa3aAHWCh 3a paMKaMH BHHUMaHHS OT€YECTBEHHBIX I0pHUCTOB. CeronHda Ha-
CcTaro BpeMs o0OpaTHUTBhCI K HM3YUEHHIO HaCAeOUd IMpaBoBedoB KoHIa XIX —
Hadasa XX B., BHECIIUX CYILIECTBEHHBIN BKAQJ B TEOPHUIO ITpaBa — KOIIHAKY
HaIlMOHAABHOTO OIIBITA, UAEeH KOTOPBIX HE YTPATHAU CBOEH aKTyaAbHOCTHU B
HaIllK JHU U [IPEIACTAaBASIOT OOABIION HMHTEPEC OAT IIPOBEAEHUS OCYIIECT-
BASIEMBIX B HACTOSIIEEe BPEMS rOCyapCTBEHHO-IIPABOBBIX ITpeo0pa3oBaHUi
B Poccuu. MHorue m3 COBpeMEHHBIX MHTETPATUBHBIX TEOPUU IIPaBOIIOHU-
MaHUd yXOOAT UACHHBIMH KOPHSMH B CHHTETUYECKHE YIEHHUS O IIpaBe.

Ma'repuaALI H MeToAbl

OOBEKTOM HCCAEIOBAHUSA BBICTYIIAIOT OOIIECTBEHHBIE OTHOIIIEHUS, CBSI-
3aHHBIE C 3aPOKIAEHUEM M Pa3BUTHEM KOHIIENITYaABHBIX HAeH, opopMUB-
HINXCS B KA4e€CTBE MHTETPATUBHOIO II0X0/1a B IIPABOIIOHUMAaHUU, HAUYWHAS
C IIEPBBIX CUHTETHYECKHUX ITPEACTABACHUH O IIpaBe B 00IIIeCTBEHHO-TIOAUTH-
gyeckoi MbIcAu B Poccun B koHIle XIX — Hayaae XX B. ¥ 10 HACTOSIIIETO Bpe-
MeHHU. B mpencTaBAeHHON paboTe IPUMEHSIAUCH Pa3AUdHBIE Bceobiie, 00-
LIeHay4YHbIe U YaCTHbIE Hay4YHbIe MEeTOAbl uccaeqoBaHudg. Cpenr BCeoOIxX
METOL0B 0C000€e 3HAYEeHHE HMEA MHUAAEKTHUYECKHH METOM, II03BOAHBIIHMMA
BCECTOPOHHE PACCMOTPETH TEHAEHIIMH U HaAIIPaBA€HHOCTH ITPABOBOMN MBbIC-
Au Poccuu u 3apy0ekHOM IOPUANYECKON HayKu. 3ameiicTBOBaHHBIE 0O0IIe-
Hay4YHbIe MeTOAbI BKAIOYAAU B cebd aHaAM3, CHHTE3 U CUCTEMHBIH ITOIXO..

PesyabpTaThI HCCAEAOBAHHS

[IpaBorioHNMaHNWE — 3TO CKBO3HAasI U IIEMEHTHUPYIONIAd METOLOAOTHYECKas
KaTeropus, 3aHUMaromasg HeHTPaAbHOE MECTO Cpeau IIpobaeM oOiiei Teo-
puu npasa. B ca3u ¢ atum C.H. KoxkeBHHKOB 000CHOBaHHO YKa3bIBaa: «OT
TOTO, KaK IIOHHMaeTCs [IPaBo, KAKOBO ero obIliee OHATHE U OIIPEAEACHHE, B
KOHEYHOM CUeTe, 3aBHUCHT PEIIeHHe BCEX APYTUX IIPOOAEM K BOIIPOCOB, BXO-
OSITUX B IIpeaMeT Teopud npasar [KoxxkeBHukos, C.H., 2004, c. 23].

Yto ke Takoe nmpaso? U. KauT nrcaa: «3TOT BOIIPOC MOXKET TaK XK€ CMYy-
THUTH IIPaBOBea, KaK IIPECAOBYTHIH BoIIpoc — “4To ecTh HCTHHA?», OOpallleH-
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HBIY K yuureagMm sorukm» [Kant, I., 1988, s. 34]. ObOpaiasck K TpUIUHAM
MHOTO00pa3ud MOAXOA0B K ITOHUMAHHWIO CYIIIHOCTHU U COIIMAaABHOM IPUPOIBI
npaBa, HeOOXOAUMO 3aMETUTh, YTO ITUPOKUI CIIEKTP BO33pPEHUIl Ha MMOHU-
MaHHe IpaBa O0yCAOBAEH: CAOXKHOCTBIO IIpaBa, MHOTOOOpa3veM €ro Ipo-
SIBACHUS B OOIIECTBe; MEHSIOIIEHCS IPaBOBOM HIEOAOTHEN M XapaKTepoM
KA2CCOBOH OOpPBOBI; PA3AMYHBIMU UCXOIAHBIMU (PUAOCO(PCKUMU U METOI0AO-
TMYEeCKHUMH OCHOBaHUAMHU IT03HaHUS npaBa [Ceipeix, B.M., 2012, c. 554].

IIpr TaKUX HUCXOMHBIX MMO3HABATEABLHBIX ITO3UIIHSIX CTAHOBUTCH ITOHAT-
HBIM, YTO €IWHOOOPAa3HOI'O0 IIOHHMMAHHS IIpaBa He CYyIIEeCTBYET, a BCEOO0-
Iee egUHOOOpa3HOe MOHUMaHHe (PHAOCO(CKO-IIPABOBLIX U HMHBIX COITH-
aABHBIX ITPOOAEM MOIKET OBITh TOABKO HUCKYCCTBEHHBIM U BBIHYKIEHHBIM
[AeticT, O.3., 2002, c. 1]. [IpuBeneHHOE HabAOIEHUE BUAUTCA 0OOCHOBAH-
HBIM, TaK KaK CcaM OOBEKT HCCAEIOBAHUS — IIPABO SIBASIETCS KpaiiHe He-
OITpeeA€HHBIM, H3MEHYMBBIM, IIOCKOABKY HE MOXKET PaccMaTpPHUBATHCSA BHE
COITMAaABHO-HCTOPHYECKOr0 KOHTEKCTa. KpoMe Toro, HeMaAoBazkKHOE 3HAYe-
HIUE UMeeT U CyOBEeKT II03HABATEABHOM AeATeALHOCTH CO CBOUMH HAyYHBIMHU
OPEeOIOYTEHUSIMU U METOOAOTHIYECKUMHU YCTAHOBKAMH.

[IpaBomoHMMaHHEe HEOOXOUMO PACCMATPUBATh B KAYECTBE METOIOAOTH-
YEeCKOr0 MHCTPYMEHTA IT03HAHUS [IpaBa, KOTOPBIY OCHOBAH Ha YCTOHYHBBIX
MHPOBO33PEHYECKUX YCTAHOBKAaX HMCCAENOBATEAS W HalpaBA€H Ha oOHapy-
JKEHHUE CYIIHOCTHBIX XapaKTepPUCTUK ITpaBa.

ITon mMpaBONMOHHMAaHHEM HEOOXOAHMO IOHHMAaTh NpPodeCCHOHAAB-
HYI0 Hay4YHYI0 KaTeropHio, IIHPOKO IPHMEHSEMYI0 B TeOpeTHYe-
CKOH IOPHCIPYAEHIHH H yKa3bIBAaIOLIYI0 KaK Ha CO3HATEABHO-BOAE-
BOH MBICAHTEABHBIH IPOLIECC, TaK H HAa TBOPYECKHUH pPe3yABTAT Iie-
A€HANIpaBA€HHOH a0CTPAKTHO-AOTHYECKOH HOESITEABHOCTH CYyOBEKTa
NMO3HAaHHUSI, 3aBHCSIINYI0 OT OO0BEKTHO-CYO'BEKTHBIX XapaKTEPHCTHK,
NpeACTaBACHHBIX NPAaBOM H YEAOBEYECKHM CO3HAHHEM, IIPECAEAYIO-
LIYIO IIEAb — IOAyYE€HHE JOCTOBEPHOIo 3HAHHS O NpaBe H pacKpbITHE
ero cymHocTH [[lasexa, P.P., 2012, c. 31].

HHTerpaTuBHOE IPABOIIOHUMAaHUE IIPEACTAaBAIET CO00# 0JHO U3 HAIIpaB-
AEHUY UCCAEIOBAHUM ITpaBa U THUIIA IPABOIIOHUMAHUS, OTAUYAOIIEECs CBO-
MMH OCOOEHHOCTSIMH U 3aKOHOMEPHOCTSIMH.

Toukolf Havyara HCIIOAB30BAHUS MOHATHSA «HHTETPATHUBHOE ITPABOIIOHU-
MaHHe» HeoOXoauMo cuuTaTh 1947 r.: UMEHHO B 3TO BpeMs aMePUKaHCKUH
npodeccop [Ixkepom X0AA TIPEOAOKHA 3TO IOHATHE, B KOTOPOM pacCMaTpH-
BaA IPaBoO depe3 Oo0beqUHEHHE MO3UTHBHOIO IIpaBa C IOCHATYPaAHCTHYE-
ckuMu nneamu [Hall, J., 1947].

HNuTerpaTuBHOE IPaBOIIOHUMAHUE C MOMEHTA €ro IIEPBOr0 HAYYHOTO YIIO-
MUHAHUA 10 COBPEMEHHOTO MepHoZia KaK B OTEYEeCTBEHHOM, TaK U B 3apy-
0eKHOM IOPUANIECKON HayKe 3HAYHUTEABHO PAa3BHUAOCH, MOAHU(PUITTPOBAAOCE
U IPUOOPEAO HEMAAO HIEHHBIX CTOPOHHHKOB IIPU HEU3MEHHO OIIpeIeAdIO-
IIEYM CYIITHOCTH MMOHUMAHUS IIpaBa, OCHOBAaHHOM Ha 00beIUHEHUHU HUEH F0C-
HATypaAu3Ma C ITO3UTUBHU3MOM.
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B nopeBOAIOIIMOHHBIN HEepPUOL pPa3BUTHULA OTE€YECTBEHHOU HOpUANYECKOM
MBICAH HJEH MHTEIPATHUBHOTIO IOAXOoAa OBIAM IIPEACTaBACHBI B CHHTETHYE-
CKHUX TEOPHSX IIpaBa, CTPEMAMIUXCSI K PACCMOTPEHHIO IIpaBa B KadecTBE
CAOZKHOTO COILIMaABHO-HCTOPHYIECKOI0 (DeHOMEHAa C MHOTOACIIEKTHOH U IIPO-
THUBOPEYUBOU IIPUPOIOMH.

[Tpouecc popMupoBaHUS OTEYECTBEHHON mpaBoBod Tpagunuu B XIX B.
0Ka3aACd TE€CHO CBsI3aH C IIPOIIECCOM IIPOHHUKHOBEHUS €BPOIEHCKUX (PHAO-
CO(PCKUX U COITUAABHO-TIOAUTUYECKUX yIeHUH B Poccuto. men, mpeaasoxKeH-
HbI€ HEMEIIKHMH HCCAE0OBATEASIMH B 00AaCTH IIpaBa, TaKUMHU Kak M. Kawnr,
I''B.®. Terean, P. o MepuHT, TOCAYKHAU MOIITHOH 0a30¥ A pa3BUTHULA
npaBoBoH Mbicad B Poccun B XIX B.

PasButue dpraocodcko-npaBoBoii mbicau B Poccuu B XIX B. rmpoucxonu-
AO BecbMa AUHaMH4YHO. EcTecTBeHHO-IIpaBoBas U ITO3UTUBHUCTCKAs TEOPUU
IIpaBa IIOCAY?KHAH OCHOBOH (DOPMHPOBAHUS COLIMOAOTHYECKOH TEOPHH, U3
KOTOPOH, B CBOIO oUepenb, B KOHIle XIX B. BbIAEAWAACh CHUHTETUYECKAsI Te-
opud npasa. Ocoboe BAHSHHE Ha 3TOT IIPOIECC OKa3aAa TEOPHI PYCCKOIO
PEAUTHO3HOIO HAeaAu3Ma, HPENAOKEHHAad BBIIAIOIMIUMCH OTEYECTBEHHBIM
MbIcauTeaeM B.C. CoAOBBEBBEIM, TBOPYECTBO KOTOPOI'O SIBUAOCH COOBITHEM
JAT POCCHUMCKOMN KyABTYPBI BTOPOH MOAOBHHBI XIX B. U 0Ka3aA0 3HAYUTEAb-
HO€ BAUSHHE Ha UAEU IPaBOBEIOB U (PHUAOCO(OB.

HcToKH CHHTETHYECKHX TEOpUH IIpaBa CA€OAyeT HCKaThb B HOEIX
B.C. ConroBreBa ¥ IIpaBOBENOB, pa3pabaTbIBaABIIHX COIIHOAOTHYECKYIO Te-
oputo npasa. Konnemniua B.C. CoaoBreBa ccopMHpoBasach 101 BO3eH-
cTBHEM Haeld HeMelKux puasocodoB, ocobernHo 1. Kanra, A. [llonenrayspa,
®. [leaannra. Ilpensaraga onpenescHHe IIOHATHUS IIpaBa, PYCCKUM MBICAHU-
TEAb CTOSIA Ha ITO3UIHUSX KaHTHAHCTBA U UCXOMAHA M3 TOTO, YTO IIPaBO PETy-
AVPYyeT TOABKO BHEIIHHE, a HE BCE BO3MOXKHBIE OTHOIIEHUS MEXKAY AIOIb-
mu. B.C. CoaoBreB, nonobHo 1. KanTty, orBomna ocoboe MecTo cBobozE, pa-
BeHCTBY [XoxaoB, C.B., 2009, c. 163]. B.C. Coa0BBEEB maBaa CAEOYyIOILME
XapaKTepHUCTHUKHU ItpaBa: «IIpaBo — cBoboma, o0ycaoBAEHHAs PaBEHCTBOM»;
«[IpaBo — cuHTE3 cBOOOABI U paBeHcTBa» [CoroBreB, B.C., 2001, c. 18].

dunrocodpckasa kourenmuss B.C. CoaoBbeBa IIOCAYKHAA OCHOBOH 1A
JaABHEHIIETO pa3BUTHA CHHTETHYECKHX TEOPHUH IIpaBa, HOAYEpPKHUBad He-
Pa3pbIBHYIO CBA3b MEXKAY IIPaBOM H HPaBCTBEHHOCTBHIO. BBIABHHyTOE UM
TpeboBaHNE CHCTEMHOI'O H3y4YEHHd IIpaBa KaK CAOXKHOTO OOIIEeCTBEHHOI'O
ABAEHUL AAO TOAYOK K JarbHEUIIEMY Pa3BUTHIO IPABOBEAECHUA B TECHOU
B3aHMOCBSI3U C COIIMOAOTHEH, IICUXOAOTHEH, TTIOAUTOAOTHEN U APYTUMHU 00-
IIIECTBEHHBIMU HayKaMH.

Hauboaee BecoMbIii BKAQ[ B pPa3BUTHE CHHTETHYECKHX TEOPHH IIpa-
Ba BHECAW PYCCKHE OpHUCTbI-uccaenoBarean b.A. KHCTIKOBCKUU U
A.C. dmieHko.

Usyyaa npaBo, B.A KuctgkoBckuii oOpaliaa BHEMaHHeE Ha TO, YTO €ro
IHOHUMAaHHE BO3MOZXKHO TOABKO Ha OCHOBE CHHTE3a U LIEAOCTHOCTHU 3HAHUH
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B puaocopuu KyABTYpPHI. [JaHHYyI0 334a4y BO3MOXKHO OCYIIIECTBUTH TOABKO
C TIOMOIIBIO aHAAUTUYECKOH M KPUTHYECKOH IIPOBEPKU U CHHTE3a, KOTO-
pBIi OBI 0OBEAMHUA Pa3HOOOpa3HOEe HAyYHOE 3HAHUE, KOTOopoe maeT PHAO-
codug BooOIIe U PHAOCODUSI KYyABTYPEI B 4acTHOCTH [KuctakoBckuii, B.A.,
1912, c. 60-77]. [JopeBOAIOIINOHHBIN HCCAENOBATEAD TIIATEABHO M BCECTO-
poHHe 060CHOBBIBAA U3YyUYEHHE ITpaBa B YEThIPEX HAYYHBIX HAIIPABACHUSX:
IIO3UTHUBUCTCKOM, COIIMOAOTHYECKOM, IICUXOAOTHYECKOM W HOPMATHUBUCT-
ckoM. [Ipryem o0si3aTeABHBIM YCAOBHEM HCCAEIOBAHMS BBICTYIIAET TO, YTO
HU OHO U3 ITUX HAIIPABACHUH HE JOAXKHO SIBAATHLCI JOMHHHUpPYIOIIMM. Bee
Hay4HbIe HAIIpaBACHUS IPU3BaHbI B3aUMHO OOIOAHSTH APYT ApPyra: UMeH-
HO B 9TOM U €CTh Hies Pa3yMHOTO CHHTE3a Pa3HOPOIHBIX ITPEACTABACHHH O
IIpaBe, OCYILIECTBAEHHOI'0 B paMKaX eIUHON CUHTETUYECKOH TeOpUH IIpaBa.

A.C. dmeHKo — ApyToi BBIAAIOIINHCS IPEACTaBUTEAb CHHTETHYECKOMN TeOo-
pUM IIpaBa — CyMeA BBIMTH 32 PaMKHU IOPUINYECKOTO M COITMOAOTHYECKOIO II10-
3UTUBU3MA U IIPEIAOKHUA P HOBBIX HUeH KaK TEOPETHIECKOro, TaK U MeTO-
JOAOTHYIECKOro Xapakrepa. Tak, yaeHbIH IPEeaAOKIA B PAMKaX CHHTETUYIECKOMU
TEOpUHU IpaBa 00beIUHUTH OMHOCTOPOHHUE OIIPEIEACHHS IIpaBa C IIEABIO I10-
AYYEHUS eIUHOM NUCYEPIILIBAIOIEH U BCeCTOpOoHHEeH nedouHuIny. TaksKe Heco-
MHeHHOH 3acayroit A.C. SIeHKo crasa ero HaydHas KOHIIEHIINS PaBHOBECHS
MEXKIy WHTepecaMU AUYHON CBOOOABI M OOIIECTBEHHOro Oaara Kak Hauboaee
BasKHOM CYIITHOCTHOM XapaKTEepHUCTHUKU ITpaBa [Amenko, A.C., 1912, c. 85].

Wpen WHTErpaTUBHOTO IIPABOIIOHUMAHUSA ITOAYYWAM HWHTEHCUBHOE pas-
BUTHE W B 3alaaHON HPaBOBOM MBICAH. Tak, aMepHUKaHCKUM ITpodeccop
I3x. Xoaa B pabore «OT mIpaBOBOM TEOPUU K UHTETPATUBHOMN IOPUCIIPYIEH-
UH» TI0OCAENOBATEABHO H yOeQUTEABHO OOOCHOBAA HAYYHYIO COCTOSATEAb-
HOCTh WHTETPATHBHON METOOOAOTHH, OCHOBAHHOI Ha CHHTE3€ HAcH I03U-
TUBHU3MAa U €CTECTBEHHOTO IIpaBa, UX B3aNMOCBI3U, B3aUMO3aBHUCUMOCTH U
coBMecTHOM pmeticrBuu [Hall, J., 1964].

B stom uccaemoBanmu [I3x. Xoaa obpalliaeT BHUMaHUE Ha TO, YTO IT03U-
TUBUCTHI HACTAWBAIOT Ha COOAIO/IEHUH 3aKOHOB U HE O00PSIIOT HEHUCIIOAHE-
HUE aKTOB rOCyJapCTBEHHOM BAACTHU U CyAeOHBIX pelteHu. [Ipu aToM Heuc-
IIOAHEHUE HECIIPaBEeIANBOTO 3aKOHA HUAU PEIIeHUd He SIBASIEeTCs HEIIOBHHO-
BEHHEM, KaK CYHTAIOT IIOCAEOBATEAN €CTECTBEHHOH TeOopHuHu. KpalHOCTBIO
IOPUANYECKOTO ITO3UTHUBU3MA SIBASIETCS TAaKOe IIOHUMaHUe 3aKOHa, KOTopoe
MOZKEeT IPUBECTH K MOCYyapCTBeHHOH aukrarype. C APyTroil CTOPOHEI, ecTe-
CTBEHHOE IIPaBO pacCMaTpPUBaET MIPaBO TaK, YTO 3TO MOXKET IIPUBECTU K
YTOIIMYECKOM aHapXuu. Mexay HUMH HeoOXOAMMO HalTH paBHOBecue. 1o
MHeHUI0 [[3K. X0AAa, TAaBHAS 3aCAyTa COBPEMEHHBIX ITO3UTUBHUCTOB COCTO-
UT HE B TOM, YTO OHU [JAaAU OIIpEeeA€HUE ITO3UTHUBHOIO IIpaBa, OTAEANAU €T0
OT MOpPaAH, 3TUKH, IOA3aKOHHBIX aKTOB, & B TOM, YTO OHH BHECAH BKAAJ B
pa3BuUTHE IOPUAUYECKOH MHPAKTHKU U, KaK CAEICTBHE, BCTAAH Ha 3aIlUTy
BEPXOBEHCTBA IIpaBa U APYTUX LIEHHOCTEU AeMOKPATHYECKOT'0 I'oCy1apCcTBa
[Hall J., 1964].
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Caemyet ob6paTuTh 0cob0e BHUMAaHHE Ha TOT (PaKT, YTO COIlHaAbHOE Aeii-
CTBHE IIpaBa SIBASETCS IIEHTPAABHBIM SA€MEHTOM H3y4YeHUd B 3alaaHol
opuardeckold Hayke. C TYMaHUCTUYECKH-COIIMOAOTHYECKOH TOYKH 3PEHU
IIO3UTHBHOE IIPABO SIBAIETCH CBOEOOPA3HBIM BHIOM COLIHAABHOM PEaAbHO-
cTd. OTO OIpeeAeHHOE TTOBe/IEeHNE, KOTOPOe MPECTaBAsIET COO0OM CAUSHUE
IIPaBOBBIX HUeH (HOpM) ¢ paKTaMH U LIEHHOCTIMH.

CommaabHasi peaAbHOCTD IIpaBa pacCMaTpUBaeTcsd KakK cy0cTpar, U3 KO-
TOPOTO U3BAEKAIOTCS MHOTHE ITOAOXKHUTEABHBIE 3aKOHBI TOoCyAapcTBa. Takum
obpasoMm, oIrpeeAeHHE IO3UTHBHOIO IIpaBa C TOYKHU 3PEHHs HEKOETo XapakK-
TEPHOTO IIOBEIEHUS IMIPENCTaBAseT co00fl CHHTe3 XapaKTEePUCTHK, Ha KO-
TOPBIX CA€AAH aKIEHT B AOMHUHHPYIOIIHUX ITPABOBBIX TEOPHAX, a MMEHHO!
unesax (KOHLIEHIIHIX, IIpaBHUAaX), IIEHHOCTIX U (pakTax. MHOTrHe 13 3aKOHOB
rOCyIapCTBa SIBASIFOTCS AOTHYECKHMH ITPOMOAKEHUSIMHU HOPM, TOAYIEHHBIX
U3 3aKOHOB COllMaAbHOH peaabHOcTH [Hall J., 1964].

Ha ocobo BaskHBIF XapakKTep IIpaBa KaK YaCTH COIIMAABHOH pPeaAbHO-
ctu obpatuau BHuManue B.H. KopueB u M.A. BeaoBa, ocyiiecTBUB mepe-
BOJI U HCCAe/OBaHUE paboThl coBpeMeHHOoro durocoda npaBa [epmaHuuU
Aptypa Kaydpmana «Pusocodus mmpaBa, Teopud IpaBa, IpaBoBast JOTMATH-
Kar. YyeHble OTMEYaloT, YTO «IIPaBo B IIEPBOM 3HAYEHUH 9TOT'O CAOBa BCeTa
MMeeT OTHOIIEeHHE K KOHKPETHOH cuTyarnu. HopMmbl mpaBa M IIPUHIIUIILI
IpaBa eCTh UCKAIOYUTEABHO “IIOTEHIIMAABLHOE IIPaBo”, MAH IIPaBO B €ro IIo-
TEHIIUH, U IIPAaBOM B IIOAHOM CMBICAE 9TOT'O CAOBA OHU CTAHOBSTCS TOABKO B
cAydae paspelleHus KOHKpeTHoH cutyaru» [Kopues, B.H. u BeaoBa, M.A.,
2019, c. 14].

[IpuBeneHHAS IIO3UIUS ITPEACTABAIETCS OO0OCHOBAHHOM, ITOCKOABKY 00-
paieHa K TPpagUullid COIIMOAOTHMYECKOT'0 IIPaBOIIOHUMAHISI, OCHOBaHHOM
Ha COEIMHEHUH B pPeaAbHBIX chepax OOIeCTBEHHBIX OTHOIIIEHUH TPaBOBOM
HOPMBI MAHW IPUHIHUIIA IPaBa ¢ KOHKPETHBIM IOPUAUYECKHUM (PaKTOM, YTO
BBI3BIBAET K >KHM3HU HOBOE KaUeCTBO KOHKPETHOI'O IIPaBOBOTO BO3/1eHCTBHS,
SBALIOIIETOCS CYIIIHOCTBIO ITpaBa.

CoBpeMeHHbIH 3alamHbIi HccaenoBatTeAb npaBa M.B. daopec B pabo-
Te «E111e pa3 o mpupoe IpaBa II0 OTHOLIEHUIO K IIPaBOBOMY pallOHaAAN3-
My: Ha IIyTH K UHTETPATUBHON IOPHUCIIPYAEHIIMH» O0palliaeT BHUMAaHuE Ha
TO, YTO IOPUANYUECKAs ITPAKTUKA U AOTHKA MOAXKHBI ObITh HHTETPUPOBAHBI
B IIPaBO, a IIAIOPAAUCTUYECKUY METOMOAOTHYECKUH MOAXOM — B IIPaBOBYIO
paroHaabHOCTE. [lo MHEHHIO yY€HOTro, IIpaBoBad PalllOHAABHOCTL COCTO-
UT U3 [ISITU Pa3HBIX ypoBHEH. [IepBhI — 9T0 AMHTBUCTHYECKAs PAllMOHAAD-
HOCTB, ITI03BOASIIOIIAS M30€XKaTh IIPO0AEM OBYCMBICAEHHOCTH U HeOoIIpene-
A€HHOCTH IIPaBOBBIX TEKCTOB. BTopoii — aT0 1opuauydecku-opMasbHasi, UAU
CHUCTEeMHAasd, PallMOHAABHOCTBb, O0ecledyMBarolllasl CBeAeHHE K MHHUMYMY
IOPUAUYECKUX KOAAN3UN. TpeThs — 9TO TeAeoAOTHYeCKad PalliOHAABHOCTD,
yKas3bIBaIlad Ha TO, YTO 3aKOHBI U CyAeOHbIE PEIlIeHUs MOAXKHBI HE TOAb-
KO H30aBaTbCsl, HO U OBITH CIIOCOOHBIMH K peasu3alliu. YeTBEPTHIH — 3TO
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IIparMaThdecKas parroHaABHOCTD, O3HAYAIOIasd, YTO 3aKOHBI U CyAeOHbIe
pelIeHus IBAGIOTCA He TOABKO AEHCTBYIOIIMMHU, HO U COILIMAaABHO U 3KOHO-
MHUYeCKH 3(PPEKTUBHBIMHU. [I9THIN — 3T0 3THYEeCKad ParliOHAABHOCTD, YKa-
3pIBAIONIAS, YTO 3aKOHBLI M CyAeOHbIe PEIIeHUS SBAFIOTCS CIIpaBeIAUBBI-
MU U HEe MOTYT He IPHU3HATh HECIIPABEIANBOCTb AU HapYyIIIeHHEe OCHOBHBIX
IIPUHIUIIOB U IIpaB, B TOM 4YHcAe MopaabHBIX [Flores, [.B., 2012].

N.B. ®aopec neaaeT akIIeHT Ha TO, YTO 3aKOHOAATEAU U CyObU JIOAIKHBI
3HaTh UAH, 110 KpaifHell Mepe, UMETh B By OCOOEHHOCTH SI3bIKA, YIIOTpPeO-
A€HUS UAM 3HAYEHHH CAOB; YHHUKaABHOCTD CYIIleCTBYIOIIleH IIpaBOBOH cHUCTe-
MBI, €€ IIPOIIIAOe, HACTOLIINEe M BO3MOXKHOCTH [IAS Pa3BUTHS B OydyIeMm;
OCOOEHHOCTH CHCTEMBI (DYHKIIVH IpaBa, UHTEPECOB, IIPUHIUIIOB, IieAedl 1
[IPaBOBBIX IIEHHOCTEM; BCE aCIEKTbl BO3MOXKHBIX IIOCAEICTBHH U PE3yAb-
TaTOB AEWCTBUS NPABOBBIX HOPM U CYZAEOHBIX aKTOB; AEHCTBHE KaiK/IOTO
IIPUHIUIIA, B TOM YHCA€ MOPaABLHOI'O, KOTOPBIY OIIpeneAsieT CYIIIHOCTHBIE
XapaKTEePUCTUKH PA3ANYHBIX BHIOB IOPUANYECKO IPaKTUKU. Bee 3TH IATH
Pa3AWYHBIX YPOBHEH, cdhep MAH BUAOB BaXKHBI U IIeHHBI. Heobxonmumo, 4To-
OBl 3TH OATH PA3AHMYHBIX YPOBHEM ITPaBOBOM pPAIlMOHAABHOCTH, CPep HAU
BUIOB OBIAM MHTETPUPOBAHBI B KOMIIAEKCHYIO, HO PabOTOCIIOCOOHYIO Ipa-
BOBYIO PallOHAABLHOCTE. [IpaBo M mIpaBOBOH pallOHAAHU3M HE MOTYT 006X0-
ouThcd 6e3 Mopaau. Boaee Toro, oHH He OyAyT HOCTATOYHBIMHU Oe3 HHTerpa-
uu Mopaau [Flores, [.B., 2012].

B paMkax MHTErpaTHBHOTO ITPABOBOTO MBIIIACHUS IPEACTABAIIOT WH-
Tepec Hay4YHbIE BO33peHUS aMepuKaHCKoro npodeccopa X. [Ix. Bepmana,
KOTOpBIE OH HM3A0XKHA B pabore «Ha ImyTH K MHTErpaTHBHOM IOPHCIPYLECH-
UU: IIOAUTHKA, MOPaAb, HCTOPHUs». YUEHBIH paccMaTpUBaeT MHTETPATHB-
HBIY momxo[ B KadecTBe (pHAOCO(pUHU IIpaBa, KoTopas odbequHseT B cebe
TPU KAACCHYECKHE Hay4dHble IIIKOABI: IOPHUANYECKHH II03UTUBU3M, TE€O-
PHIO €CTECTBEHHOI'O ITpaBa M HUCTOPHYECKYIO ITKOoAy [Berman, H.J., 1988].
X. [Ix. BepMmaH yKas3bIBaeT, 4YTO HHTETrpaIlis TPeX OCHOBHBIX IITKOA (PHAOCO-
duu mpaBa CHABHO IOCTPaZasa B IIOCAEIHUE NECATHACTHUA B CBSI3H C yTpa-
TOM HHTepeca K HUCTOPHUYECKOMY METOAY B IOPHUANYECKOM HayKe U IIpak-
Tuke. CyIbH BCe 4allle pa3pblBaAUChH MEXKAy TaK Ha3bIBAEMbBIM CyAeOHBIM
aKTHUBHU3MOM, KOTOPBIH, KaK MIPaBHAO, HOAKPEIIACH TEPMHHAMHU TEOPHUHU
€CTEeCTBEHHOI'O IIpaBa, U TaK Ha3bIBAeMOH CyneOHOM cAep:KaHHOCTBIO, KO-
TOpasd OOBIYHO 3aIUINAETCS MO3UTHBUCTCKOHN Teopueil. 3amagHasd Bepa B
[IPEeIOIPEeNEACHHOCTh UCTOPHH BCTPOEHA B 3aIIaJHYI0 KOHIIETIIINIO MCTOPH-
YeCKOH IOPUCIPYAEHIIMH. DTO TaK¥Ke OCHOBa Bephbl B TO, UTO MBI ceifdac
JKUBEM B 310Xy TA0DAABHOT'O KPH3HCa, BO BpeMs IA00aAbHOTO BbIOOpA, HMe-
IOIIIET0 OTHOILIEHHE K OXpaHe OKpYyzKalollleH cpeibl, COKPAIlleHHUIO PacOBBIX
KOH(PAUKTOB, AMKBUIAIIUH T'OAOZA U, IIPEXKIE BCEro, YCTAHOBACHHIO MHpa
Mexay Hapomamu [Berman, H.J., 1988].

CoBpeMeHHBIN uccaemoBaTeab Mapk BaH XyK — IIpodeccop IIpaBa
l'enTckoro yHuBepcuteTa (Beabrusd) — moaroroBua padory «[IpaBo Kak KOM-
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MYHHKAaIIHsI», B KOTOPOM C MO3UIIMU HHTETPATHUBHOIO MOAXO0[Aa ITPEIAOKUA
CBOE€ aBTOPCKOe OCMbIcaeHUe ITpaBa. Mapk BaH XyK pas3BHUBaeT MBICAL O
TOM, YTO YEAOBEYECKOE€ B3aNMOAEHCTBHE M KOMMYHHUKAIIUS HUTPAIOT BCE
BO3pacCTalollyi0 POAb B CO3LaHUU U AETUTHMAIIUU IIpaBa, BOBAEKAd Pa3HO-
o0pasHble TPynnbl YYACTHHKOB B KOMMYHHKATHBHBIH Iipoliecc [Xyk, M.
BaH, 2012, c. 2].

CaenmyeTr mpu3HAaTH, YTO 3aragHasl IOpHUAWYecKas MBICAbL HAET II0 IIyTU
IIPHU3HAHUS MHOXKECTBEHHOCTH ITIOAXO0B K IIOHUMaHMUIO IIpaBa U HE CTpe-
MHUTCH K BbIPa0OTKE €IMHOT0 U YHHBEPCAABHOTO ero moHuMaHus [Piaget, J.,
1971, p. 540]. JaHHbI# TOAXOA BUAUTCA OOOCHOBAHHBIM, IIOCKOABKY TPY-
HO IIPEACTaBUTDL cebe equHOE U BCEOOBEMAIOIIEE TOHUMAHUE IIpaBa, KOTO-
poe 0OBbeINHSIAO OBl BCE IPABOBBIE KYABTYPbI, TPAAUIINN U SIIOXH.

B coBpeMeHHO POCCUUCKOM TEOPHUH ITpaBa UAeH HHTETPATUBHOTO IIPaBo-
IIOHUMAaHUS OAYIHUAU aKTUBHOE Pa3BUTHE KaK IIPOJOAXKEHHE paHee cop-
MYAHUPOBAHHBIX CUHTETHYECKUX TEOPUN 0TedeCTBEHHOH ITPaBOBO MBICAU U
IIpeACTaBAEHBI B paboTax TaKUX y4ueHbIX, Kak B.I. I'padckuii, B.B. Epmios,
B.H. Kapramos, B.H. Kopues, B.B. Aazapes, P.3. AuBmun, A.B. [loagkos,
P.A. Pomarnios, B.A. Canyn, U.A. Yectaos, B.M. llladpupoB u apyrue.

CoBpeMEHHOE HHTETPATHUBHOE OCMBICAEHHE IIpaBa OAHUM H3 II€PBBIX
npencraBua B.B. AazapeB. YueHBIN IIPEeOAOKHUA «IIPAaBOM» ITPHU3HABATH CO-
BOKYITHOCTb ITPU3HABAEMBIX B MAHHOM OOIIECTBE M ODOECIIEUYEHHBIX 3alllU-
TOM HOPMATHBOB PABEHCTBA U CIPABEIAHBOCTH, PETYAHUPYIOIIMX OOPHOY
U COTAACOBaHHE CBOOOMAHBIX BOAb B MX B3aWMMOOTHOIIEHWH APYT C APYroM
[AazapeB, B.B., 2001, c. 76].

A.B. IloAgKOB mIpeAcTaBASIET U IIOCAEIOBATEABHO OTCTAaNBaeT MU KOM-
MYHHKaTUBHOU TEOPHUHU IIpaBa, KOTOpas BBICTyIIAaeT BapHaHTOM HHTeTpa-
TUBHOTO II0/IXOJAa B IIpaBOIIOHUMAaHUU. Vcxons u3 naHHOM Teopuu IIpaBo —
39TO ABA€HHE KOMMYHHKAIINH U (popMa KOMMYHHUKAaTUBHBIX CBs3eil. B cBa3u
c atuM A.B. IloAgKOB nuIIeT, 4To «IIpaBo HEBO3MOXKHO 0€3 COITMAaAbHOM KOM-
MyHHKaUUW [[loaakos, A.B., 2003, c. 89]. LleHTpasbHOE ME€CTO B KOMMYHH-
KATHUBHOM TEOPUHU MIpaBa OTBEAEHO CyOBEKTY KaK I'eHEPHUPYIOIIEMY 3BEHY,
KOTOPOE CO3UAEeT IIPaBO U 00ECIeYrBaeT ero ABUKEHUE U Pa3BUTHE.

HNU.A. YHecTHOB B KadecTBE BapHaHTA HHTETPATUBHOTO IIOAXO[a IIPEm-
AOKHA TUAAOTUYECKYIO TEOPHUIO ITPABOIIOHHUMAHUS, KOTOpas MOAKHA OBITH
CrIoco0OHa, BO-TIEPBBIX, K MPU3HAHUIO MHOTOMEPHOCTH IpaBa. Bo-BTOpHIX,
Takas TeOpHUd MOAXKHA II0KA3aTh B3aMMHYIO 3aBHCUMOCTH OOBEKTHBHO-
ro IpaBa U CYOBEKTHBHOTO. B-TpeTbHux, 3Ta TEOpHUd HOAXKHA IIPOJIEMOH-
CTPUPOBATh UCTOPUUYECKYIO U COIIMOKYABTYPHYIO KOHTEKCTYAaAbHOCTH IIpa-
Ba [YectHoB, U.A., 2009]. ITpaBo HE0O6XOAUMO pacCMaTPUBATH, IO MBICAU
N.A. YecTHOBa, 4epe3 MPU3MY €ro COOCTBEHHBIX OIMO3UIIHI (IIPOTHUBOpPE-
4Ui), B KOTOPBIX U COAEPIKUTCSI KAIOY K Pa3BUTHUIO IIpaBa.

Peaaucruueckuii noaxon P.A. PomanioBa Kak HallpaBA€HHE COBPEMEHHO-
0 MHTETPATHUBHOI'O ITPABOIIOHUMAaHUS IIPEAIIoAaTraeT aHaAu3 IIpaBa B KOH-
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TEKCTe IIeA€HAIIPaBAEHHON YeaOBedYeCcKol mesarTeabHOcTH [Pomarmos, P.A.,
2010]. OcHoBHOH Haeert MaHHOP KOHIIEIIIINU ABASETCS IIOHHMaHUe IIpaBa
B KQ4eCTBE AEUCTBYIOIIEH CHCTEMBI HOPM, OKA3bIBAIOIIEH PE3yABTATUBHOE
BO3/Ie¥iCTBHE HA OOIIECTBEHHbIE OTHOIIIEHUSI.

OOocHoBaHHOH mpencraBageTcd mosunusa B.H. AaefiHUKOBa, KOTOPBIH
OTMeYaeT: «AKTYaAbHOCTb HCCAEAOBAHUM IIPaBOIOHUMAaHUS, HOXKaAyH, Yy
OOABIIIMHCTBA TEOPETHKOB IIpaBa HE BBI3LIBAET COMHEHUH. /[lymMaeTcs, 4To
CEroiHd MOXKHO T'OBOPHUTH O POCTE CTOPOHHHKOB TOM ITO3UIINH, YTO TEOpE-
THU4YeCcKad IAOLOTBOPHOCTD U IIpaKTHYeCKad 3HAUUMOCTDb YKa3aHHBIX UCCAE-
OOBaHUM BO MHOT'OM 3aBHUCST OT CTEIIEHHU UX CBS3HU C IIPAaBOTBOPYECTBOM U
IpaBonpuMeHeHueM» [AaetiHukoB, B.H., 2019, c. 30].

B cBa3u ¢ 9TUM 0COOBbIHI MHTEpPEeC BBIZLIBAET HAYYHO 0OOCHOBaHHAS WH-
TerpaTuBHAasI Teopud IIpaBolloHUMaHHUsS B.B. EpmioBa, koTopas oTandaer-
CS 3HAYUTEABHBIM IIPaKTHKO-OPHEHTHPOBAHHBIM XapaKTEpPOM U paccyuTa-
Ha KakK Ha TEOPETHKOB IIpaBa, TaK U Ha IIpeacTaBUTeAeH OTPaCAEBBIX IOPU-
OUYEeCKUX HAyK U, YTO 0CO00 3HAYMMO, UMEeT CYLIECTBEHHOE 3HAYECHUE AT
CyOBEKTOB MHPaBOTBOPYECKOM W MPABOIIPUMEHUTEABLHON IEITEABHOCTH CO-
BpemeHHO# Poccuu. Tak, mo mHeHuio B.B. EpimioBa, «HaydHO 0060CHOBaH-
Had KOHIIEIIIUS MHTErPaTUBHOIO IIOHUMaHUd IIpaBa, XapaKTepHU3ylolasacs
OrpaHUYEHUEM ITpaBa TOABKO OHTOAOTHMYECKU OIHOPOIHBLIMH IIPEK/E BCETO
OPUHIMIIAMHU U HOpMaMU IIpaBa, COAEPXKAIMMMCS B €IWHON, pa3BHBalo-
ieficd ¥ MHOTOYPOBHEBOU cucTeMe (popM HAITMOHAABHOI'O U (HAM) MeKAyHa-
POIHOrO IIpaBa, PEasNu3yIOINIMMUCS B TOCYIapPCTBE, II03BOASIET TEOPETUUECKU
ybeaquTeAbHO 000CHOBATEL COAEPIKAHUE U CYIIHOCTE IIpaBa C TTIO3UITUH OIHOH
U3 pa3HOBUIHOCTEH CUHTETHIECKOH TEOPHH ITpaBa, 3(p(PeKTUBHO 3aIlHIIATh
IIpaBa U IIpaBOBbIE€ HHTEPECHI I'pazkiaH, IOPUANIECKUX AUL] 1 OPTaHOB I'OCy-
JMapCTBEHHOM BAACTH, 00ECIIeYUBATh ITOBBIIIIEHHUE CTEIIEHU OIPEeAeA€HHOCTH
IpaBa, a TaK:XKe CTEIIeHU CTAOHMABHOCTH, HEIIPOTHUBOPEYUBOCTH, OXKHUIAEMO-
CTH ¥ MIPO3PAYHOCTH CynebHo# mpakTukm» [Epmios, B.B., 2018, c. 106-107].

Caenyet oOpaTUTh 0cO60€ BHUMAaHUE Ha TO, YTO UHTETPATUBHBIN IOAXOM,
HECMOTPs Ha TO, YTO OH XapaKTepU3yeTcss HEOAHOPOAHOCTEIO, BBITOAHO OT-
AWYaeTCsl CTPEMAEHUEM K ITPUMEHEHUI0 MEKINCIIUIIAMHAPHOTO (TpaHCaMC-
IIUIIAMHAPHOTO) Ioaxona. PogoHavyasbHUK TPaHCOUCIUIIANHAPHOTO IIOAXO-
na K. IMuaske oTMedaa, 4T0 HEOOXOAUMO OKUIATH OOAEEe BBLICOKOTO 3Tama —
TPaHCAUCIIUIIAMHAPHOI0, KOTOPBIH HEe OIMpaHUYNTCH TPAaHCAUCIIUIIANHAPHBI-
MU OTHOILIEHHUSIMH, & PA3MECTHUT 3TH OTHOIIECHHUS BHYTPH TAODAABHOM CHCTe-
MBI, 6€3 CTPOTHX IpaHull MexXay auciiunanHamu [Feyerabend, P.K., 1975].

BazkHoit 4epTOl COBPEMEHHOIO MHTETPATUBHOIO ITOAXO0Aa SIBASIETCH CO-
3UJATEeABHBIH XapakTep (POPMYAUPYEMBIX IIEA€H HPaABOBOTO BO3IEHCTBUS.
Tak, nad COBpeMEHHOIO IIepHoaa Pas3sBUTUS POCCUUCKOM rocyaapCTBEHHO-
CTH, CBSI3aHHOTI'O C KOHCTUTYIIMOHHBIM IIpU3HAHHUEM 4YeAOBEKa, €ro IpaB U
cBOOO/T BBICIIEH IIEHHOCTBIO, a Poccuu — B KadecTBe AEMOKPATHYECKOTO U
IIPaBOBOTO TOCYyJApCTBa, XapaKTepHBI I€AH-CPEACTBa IIOMYEPKHYTO CO-
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3UIATEABHOTO XapakTepa. Hampumep, B COBpeMEHHOM HPaBOBOU MOKTPHU-
HE IIEAIMHU-CPENCTBAMU, HOCAIIIMMHU CO3UIATEABHBIN XapakTep, HeoO0X0o u-
MO IPH3HAaBATh: HAEU MUpPA, coraacus U nobpa (Ymuoma, M.A., 2011); no-
crouHcTBO anyHOCTU (KopHes, B.H., 2018, c. 14); 6e3011acCHOCTb AMIHOCTHU
(Xatyaes, B.Y., 2015); popMmasbHOE paBEeHCTBO, CBOOOLY, CIIPaBEIAUBOCTD
(Hepcecsamir, B.C., 2002); cormmaabHy0 coaAugapHOCTh (Q63eeB, B.C., 2011);
AETUTHUMHOCTD ITpaBa (Koncrurynumn) (Butpyk, H.B., 2008).

CommaabHasl IIEHHOCTH IIpaBa COCTOUT B €T0 CIIOCOOHOCTH OpaThb moi
CBOIO 3alllUTy UCTHUHHBIE IIEHHOCTH OOIIECTBA, CIIOCOOHBIE OOECIIEYUTE €T0
BOCITPOM3BOICTBO, 6€30IIaCHOCTE U IIOCTYHATEABHOE Pa3BUTHE (IAS BHYTPHU-
rOCyJApPCTBEHHOTO IIpaBa), a OAS MEKAYHAPOIHOTO IIpaBa — 9TO UCTHUHHBIE
LIEHHOCTH, CIIOCOOHBIE 00eCIeYnTh MEXKIYHAPOAHBIH MUP U 0€30I1aCHOCTS,
CO31aTh paBHBIE YCAOBHUS [IAS YBasKEHUT MHTEPECOB BCEX CYOBEKTOB MEXK-
AyHapOMHOTO OOIIEHUs, UX CYBEPEHUTETA, TPAMIUIINHE, KyABTYPhI U HAIIHO-
HAABHBIX 0COOEHHOCTEH.

Hcxoma w3 BBIIIEU3A0KEHHOTO, HPEACTABASIETCS BO3MOXKHBIM 3aKAIO-
YUTH, YTO HHTErPATHBHBIH IOAXO0A B NPAaBOMOHHMAaHHH CAeAyeT pac-
CMaTpHBATh B KadeCTBE Hay4YHO OOOCHOBAHHOIO, aKTyaAbHOI'O H
CBOEBPEMEHHOIO THIIA IIPABOBOT'0 MBIIIAE€HHSI, KOTOPBLIH HMeEET oYe-
BHAHBIE IIPEHMYIIECTBA 10 CPABHEHHIO C TPAaAHIHOHHBIMH IIOAX0LA-
MH B NOHHMAaHHH IpaBa.

OOcy:KaeHHEe H 3aKAIOYEHHE

Kpatkuii aHaAu3 UCTOPUHU 3aPOKIAEHUSA U PA3BUTHS UAEH MHTETPATUBHOIO
HoaXOo[a B IIPABOIIOHMMAHHUU U €r0 COBPEMEHHOI'O COCTOSHUS IT03BOASIIOT
3aKAIOYUTDH, YTO JAaHHOE HaIlpaBAEHUE IIPABOBOM MBICAU HE YTPATHUAO CBO-
el aKTyaAbHOCTH, SIBASETCH MEePCIEKTUBHBIM HAYYHBIM UCCAEQOBAaHHUEM, CO
SHAYUTEABHBIM OBPHUCTHUYECKHUM U IIPUKAQOAHBIM IIOTEHIITAAOM.

CoBpeMeHHBIH WHTETPATHUBHBIM IIOAXO0A K IIOHHMAaHUIO IIpaBa KakK B
OTEUYECTBEHHOM, TaK U B 3apyOeKHON IOPUANIECKON HayKe AEeMOHCTPHUPY-
€T CBOI0 MHPOBO33PEHYECKYI0 U METOLOAOTHYECKYI0O HEOZHOPOAHOCTH. OH
PEeNCTaBACH Pa3AWYHBIMU yYE€HHUSIMH, HUMeeT pasHoobpasHble ¢uaocod-
CKHE U METOAOAOTHUYECKHNE OCHOBaHUYA ITIOHUMaHUAd IIPUPOALI IIpaBa U, 9TO
0C0o00 IIEHHO, BOCIIPUHHMAET IIPABO KAaK CAOXKHOE U OPTAaHHYECKHU IEAOCT-
HOE SBA€HHE BO BCEM €TI0 MHOT000pas3uy U IPOTHUBOPEYHUHU, COITHAABHO-HUCTO-
PHUYECKOE U3MEHYHUBOCTH, KAK HEU3MEHHBIN CHHTE3 IBYX €TI0 B3aUMOI0TIOA-
HSIOIIMX HadaA: IMO3UTUBUCTCKOTO M €CTECTBEHHO-IIPABOBOIO (fIOCHATYpa-
AHUCTHUYECKOTO), BLICTYIIAOIINHN CTEPKHEBOM U OIIPEAEASIOIIEN €T0 IIPUPOIY
XapaKTepUCTUKOH. VIMEHHO HHTErpaTUBHBIN IIOAXO[ B IIPABOIIOHUMAHUH
II03BOASIET BCECTOPOHHE U OOBEKTHBHO BOCIIPHHHUMATE MHOTOCOCTABHYIO
OPUPOY IIpaBa, u3bderasd y3KOro U OJTHOMEPHOTO €€ TOHUMAaHUsI, 0POPMASIs
[IEAOCTHOE TIPEZICTaBACHME O Hell Ha IOOAMHHO Hay4YHOM OCHOBE.
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BsegeHne. 2019 rop B 0Te4ECTBEHHOM NPaBOBOM NPOCTPAHCTBE MO3ULIMOHMPYETCH Kak nepu-
o[ rno6anbHOM PUANYECKON pedopMbl, Kak NpopbiB B HOPMAaTUBHOM PerynvpoBaHun nep-
CMEKTMBHbIX OBLLIECTBEHHBIX OTHOLLEHWUA. VIHCTPYMEHTOM perynnpoBaHvsa OyHKLMOHNPOBaHMSA
«LMhpoBOro obLLecTBa» AeKNapupyeTcs UHCTUTYT «LMPOBOro npaea». ABNseTca N aaHHas
pedopma B AENCTBUTENBHOCTU FOPUANYECKON PEBOMIOLIMEN (KaK 3TO NMOAAETCS B HAY4YHOW ne-
pI/IO,D,I/IKe) NN «KOCMeTU4eCKMM peMOHTOM» HaxosALlerocs B aBapMVIHOM COCTOAHUN 30aHUA
OTE4YeCTBEHHOro YacTHoro npasa?

Teopetny4eckne ocHoBbl. MeToabl. TpoBefeHHOe aBToOpamMmn UccrnegoBaHMe OCHOBbLIBAETCS Ha
OTEYECTBEHHbIX JOKTPUHANBHBIX UCTOYHUKAX, PACKPbIBAOLLMX COAEpXaHve 1 cneumduky Hop-
MaTUBHOMO perynmpoBaHns 060poTa LMMpPOoBbIX aKTVBOB, a TakXe Ha TeopeTUHeckux paspa-
60TKax 3apy6exKHbIX IOPUCTOB N 3KOHOMUCTOB, MOCBSILLIEHHbIX HI0aHCaM NpaBoBOro pernameH-
TMPOBAHUA 3MMCCUM 1 060pOTa KpunToBasnioTbl. B AaHHOM cTaTbe aBTOpPbl HA OCHOBAHWUW CW-
CTEMHOr0, JIOFMYECKOro 1 oPUANYECKOro aHanm3a oTe4eCTBEHHOr0 HOpMaTUBHOIO Matepuana,
a Takxe Ha 6a3e KoMnapaTMBMUCTCKOrO MCCNEefoBaHNA NepefoBoro 3apybexxHoro onbita npa-
BOBOIO perynupoBaHns o6opoTa LMgpoBbIX aKTMBOB NMpoaHann3npoBasni TEKYLLYy pedopmy
OTEYECTBEHHOMO MPaXXAaHCKOro U MHBECTULIMOHHOMO NpaBa, NPOXOAALLY Ha OCHOBE NMPUHATBLIX
henepanbHbix 3akoHoB oT 18 mapta 2019 r. Ne 34-®3 n ot 2 aBrycta 2019 . Ne 259-03, koTo-
pbIMU BBEEHO B OPMANYECKUI 060POT HOBOE MOHATUE «LchpOBOE NPaBo>.

Pesynbratsl nccnegoBaHus. NpoBeAEHHbI aBTOpaMy Hay4HbIA aHanvM3 no3BONWUI BbISBUTb
cepbesHble Npobesbl 1 KONM3uM B POCCUIACKOM MNpaBe, a Takxe onpenennTb NepcnekTuBHbIe
HanpaBneHns pasBUTUS NMPaBOBOrO PErynupoBaHns obopoTa LmMdpoBbiX akTmeos. Pedopma
0Te4eCTBEHHOro rpaxgaHckoro n MHBeCTULUMOHHOIO npaea, 3akr4varLllasacd B BBedeHUN B
IOPUANHECKNA 060POT HOBOMO MHCTUTYTA «LdOPOBbIE NpaBa», B LIENIOM He JOCTUIa 06bsABNEH-
HbIX LiefIer 1 HayYHbIX OXUOAHWN.

O6cyxnaeHvie n 3aknodeHve. B HacTosLweln cTaTbe aHanM3npyeTcs HoOBOe puanM4eckoe no-
HATWE «LMdpPOoBbIE MpaBa» N NX 060POT B KOHTEKCTE MX 4aCTHOMPABOBOrO PerynnpoBaHns
1 nNy6nMYHO-NPaBOBON OXpaHbl, ONPEeAEeneHns X MecTa U pofim B CUCTEME OTEHECTBEHHOIo
npasa B LiefoM; faHHble BOMPOChl O HACTOALLEro BpeMeHW eLle He Obinv NpeaMeToM Hayy-
HOro aHanusa B OTeYEeCTBEHHON topucnpyfeHumn. NpeanoxeHHbIi asTopamm cnocob petue-
HUSA BbIBNEHHbIX Npobrnem — 6a3npoBaHne MeTOAMKM NPaBOBOrO perynvpoBaHus o6opoTa
LMPOBbLIX aKTUBOB Ha MPUHLIMNE aHOHUMHOCTU OQHOrO U3 YHaCTHUKOB PEeryampyemMoro oTHO-
LUEHWs1, NO aHanornm ¢ n3bupartesibHbIM MPaBoOM (M OTKa3 OT NOMbITOK TOTAIbHOO KOHTPONS
3a YKa3aHHOW [eATeNIbHOCTbIO 3TUX CYObEKTOB), ABMAETCS HOBbIM Kak [nsi OTe4YEeCTBEHHOrO,
Tak v Ansa 3apy6exHoro npaBoBeAeHus.

KnrouyeBble cnosa: LUMdpoBble Npasa, yTunmTapHble UndpoBble npaea, LnMppoBble akTUBbI,
LmdbpoBble pecypchbl, KpunToBantota, 6510K4eiH, 6UTKOMH, 060POT, NPaBOBOE perynMpoBaHue,
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Introduction. 2019 in the domestic legal space is positioned as a period of global legal reform,
as a breakthrough in the regulatory regulation of promising public relations. The instrument of
regulation of the functioning of the “digital society” is declared to be the institution of “digital law”
introduced into legal circulation (doctrinal, law enforcement...). Is this reform really a legal revolu-
tion (as it is presented in scientific periodicals) or a “cosmetic repair” of the building of domestic
private law, which is in disrepair?

Theoretical Basis. Methods. The study conducted by the authors is based on domestic doctrinal
sources that reveal the content and specifics of regulatory regulation of digital assets turnover,
as well as on the theoretical developments of foreign lawyers and economists devoted to the nu-
ances of legal regulation of the issue and turnover of cryptocurrency.

In this article the authors on the basis of systematic, logical and legal analysis of national nor-
mative material, but also on the basis of the comparative study the best foreign experience of
legal regulation of the turnover of digital assets reviewed current reform of the national civil and
investment law occurring as a result of adoption of Federal law No. 34-FZ of March 18, 2019 and
No. 259-FZ of August 2, 2019, which entered into legal turnover of the new concept of “digital
law”. First of all, doctrinal sources — the works of foreign lawyers specializing in the study of prob-
lems of regulation of cryptocurrency turnover-are subjected to comparative analysis.

Results. The scientific analysis Carried out by the authors allowed to reveal serious gaps and
conflicts in the Russian law, and also to define perspective directions of development of legal
regulation of turnover of digital assets. The reform of the domestic civil and investment law, which
consists in the introduction of a new Institute of “digital rights” into legal circulation, has not gen-
erally achieved the declared goals and scientific expectations. At its core, the analyzed reform,
declared as a breakthrough of domestic jurisprudence, the consolidation of a new type of civil law
objects-digital rights, and the construction on their basis of revolutionary principles of investment
in the Russian economy, is only a unification of traditional legal material; moreover, the unifica-
tion is unsuccessful, conflicting with a large volume of regulations both in the field of investment
law and in the field of information law.

Discussion and Conclusion. This article demonstrates the analysis of the new legal concept of
“digital rights” and their turnover in the context of their private legal regulation and public legal
protection, determining their place and role in the system of domestic law in General; these is-
sues have not yet been the subject of scientific analysis in domestic jurisprudence. The method
of solving the identified problems proposed by the authors-basing the methodology of legal regu-
lation of digital assets turnover on the principle of anonymity of one of the participants of the reg-
ulated relationship, by analogy with the electoral law (and refusal of attempts of total control over
the specified activities of these subjects), is new for both domestic and foreign jurisprudence.
The main attraction for users of information and telecommunication databases, is based on the
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phenomenon of blockchain (in addition to guarantee absolute consistency of building structures)
is the ability to ensure anonymity of certain subjects of these relations; this is an objective reali-
ty, the attempt of the legislator to ban or ignore this trend is doomed to ineffectiveness; the state
should take these “rules of the game” and build their policies in this segment of public relations
with them.

Keywords: digital rights, utilitarian digital rights, digital assets, digital resources, cryptocurrency,
blockchain, bitcoin, turnover, legal regulation, mechanism of legal regulation, gap in law,
perspective directions of reform of legal regulation

For citation: Aryamov, A.A., Rueva, E.O. and Chigak, A.A., 2020. Digital Rights — New Hori-
zons or a Legal Impasse. Pravosucie = Justice, 2(1), pp. 131-149. DOI: 10.37399/issn2686-
9241.2020.1.131-149

BBeneHnue

¢eﬂepaABHBIM 3akoHOM OT 18 mapta 2019 r. Ne 34-®3 cr. 128 I'pazkgan-
ckoro kozekca Poccutickoit denepanuu ('K P®) «OOBEKTHI IpaskaaHCKUX
IIpaB» Oblaa CYIIIECTBEHHO pepOpMUpPOBaHAa: IIOAYIHA HOPMATHBHOE 3aKPEIl-
A€HHE HOBBIH OOBEKT IpazkIaHCKHUX IIpaB — IH(poBoe IpaBo. B ropuau-
YeCKOH HAy4YHOH IIEPHOIHKE ITO ABACHHE IIO3UIIHOHHPYETCS KaK IIPOPBIB,
KaK PEBOAIOIIYS B rA00aAbHOH pepopMe HOPMATHUBHOIO PETYAUPOBaHUA 00-
LIIECTBEHHBIX OTHOIIEHUH, CKAabIBAIOIITNXCS B cdhepe (PYHKIIMOHUPOBAHUS
TaK Ha3bIBAeMOro «IIU(PPOBOTO 00IlecTBa». HOo Tak AM 5TO Ha caMOM OeAe?
He aBageTcsa AW Takas I0pUAUYecKas PEeBU3HUA CBOEOOPA3HbIM «KOCMETHYE-
CKUM PEMOHTOM» 3/IaHHS OTEYECTBEHHOH ITMBHUAMCTHUKH, JABHO YK€ HaXO-
OSIIUMCS B «aBaApPUHHOM COCTOSHHUH»?

TeopeTHYeCKHE OCHOBBI. MeTOABI

OueBHIHO, YTO KaK TOABKO B IPazKIaHCKO-IIPABOBOM 000OpOTE IIOIBASIET-
cs1 Kakoe-Anb0 HOBoe 6Aaro, To OHO HEN30e3KHO CTAHOBUTCS IIPUBAECKATEAD-
HBIM, B TOM YHCA€ U JIAST AUIL, IPECACAYIOUINX IIpecTyHble 1eAu. OOBEeKThI
IpaskJaHCKUX IIpaB PAaHO HMAU II03HO, HO HEN30eKHO CTaHOBSATCS 0OBEeKTa-
MH IIPECTYIIHBIX IIOCATAaTEABCTB, & CA€I0BATEABHO, IIPEBPAIIAIOTCH B 00B-
€KTbl YTOAOBHO-IIPABOBOH OXpaHbl (HAHHBIH TE3HC BIIOAHE COOTBETCTBYET
TPaAUINOHHLIM TPeOOBaHUSAM KOPPECIOHIUPYEMOCTH YaCTHBIX/ PEeryas-
THUBHBIX U IIyOAWYHBIX/OXPAaHUTEABHBIX OTpacAed mpasa). YroAOBHOE IIpa-
BO OXPAaHSET T€ OTHOIIIEHHH, KOTOPbIE IIOAYIHAN PETYAHNPOBAHHE B paMKax
(B maHHOM cAydae) TpaskIaHCKOro IIpaBa, IpUYeM B TOM Buae U opme, B
KOTOPBIX HUX YPErYAHPOBaAM IHUBHAHUCTBI. TakuMm ob6pasoM, oO003HaYeHHbIE
B Hacrodamed paboTe IpoObAEMBI HOCAT OTHIOAB HE Y3KO YaCTHOIIPABOBOH
XapakTep — OHH SBAGIOTCS CHCTEMHBIMH M B PaBHOH Mepe 3aTparuBaioT
U IIyOAHMYHO-IIPABOBOH CETMEHT OTEYECTBEHHOTO IIPABOBOIO IIPOCTPAHCTBA.
B npenasaraemMolf BHHUMaHUIO 4YHUTaTeAEH cTaTbhe IIPENIIPHUHATA IIONBITKA
cchopMyAnpOBaTh BEKTOPHI IIPABOIIOHUMAHHS HOBOTO IIMBHAWCTHYECKOI'O
SBA€HHUS B IIPHU3Me€ BOCIIPUSATHS UX B Ka4eCTBE BO3MOXKHBIX OOBEKTOB IIpe-
CTYIIHBIX IIOCATATEABCTB.
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[Ipexxae BCero CA€AYET OTMETUTE, YTO OYeBHHAS TABTOAOTHL U aAOTH3M:
00BEKT IIpaBa — IPaBo — 3T0 HE BUHA aBTOPOB HACTOSIIEH paboThl, 3TO IIPHU-
Mep «3TAAOHHOCTH» IOPUAUYECKON TeXHUKH OTE€YECTBEHHOTO 3aKOHOJATEAS
opu (POPMUPOBAHUH IIUBUAUCTUYECKOH HOPMATHUBHOHN 6a3bl. Haauiio opu-
nudeckas (PUKIY (TOBOPHUM 00 O4EBHIHO HECYIIECTBYIOIIEM KakK O CyIIe-
CTBVIOIIIEM) — BIIOAHE PaCIIPOCTPAaHEHHBIN U 9(p(PEeKTUBHBIN 2A€MEHT I'paK-
JAHCKO-ITPaBOBOTO UHCTPYMEHTAaPH.

B coorBercTBHu ¢ TekcToM cT. 128 'K P® K KaTeropuu «MHOIO HMYIIe-
CTBa» OTHECEHBI B TOM YHCAE U UMYIIIECTBEHHEIE IIpaBa (CBoeobpa3Hasa (puK-
LUS: OYEBUIHO, YTO IIPEAMET HEe MOXKET ObITh TOXKIECTBEHEH IIpaBy Ha HETO,
4T0 0OBEKTAMH T'PaKIAHCKHUX IIpaB He MOTYT OBITH CaMH IIpaBa — Bellb B
cebe, HO 3aKOHOAATEADb IIOCYUTAA BO3MOXKHBIM B JAaHHOM CAydae IIPH IIpa-
BOBOM OITMCAaHHU OOBEKTOB I'PasKIAHCKOI0 IIpaBa HUCIIOAB30BATH (DUKITHOH-
HBIF MHCTPYMEHTapHH); a K YUCAY UMYIIECTBEHHBIX IIpaB HapsSay ¢ Oe3Ha-
AWYHBIMH JI€HEXXHBIMU CPEACTBAMHU U IEeHHBIMH OyMaraM{ OTHECEHBI Te-
nepb U «IIU(poBLIe ITpaBar. BBeneHa B 060pOT (HAYYHBIH, ITPaBOIIPUMEHHU-
TEeABHBIH U T. [I.) HOBad IopuaANdecKasd KaTeropus, KorTopad (C TOYKH 3peHUs
OYKBBI 3aKOHA) OTAHYHA OT PE3yAbTATOB HHTEAACKTYAABHOH AeITeAbHOCTH
U IPUPaABHEHHBIX K HUM CPEACTB MHAWBUIAYyAAU3AIIUU (MHTEAAEKTYaAbHOH
COOCTBEHHOCTH); a TaKXKe OT HEMaTepPHaAABHBIX OAAr.

H3nr03kE€HHOE II03BOASIET T'€HEPUPOBATH PA ITapasiIOKCAABHBIX BBIBOIOB
(IeMOHCTPUPYIOIINX YPOBEHD IOPUANYECKON TEXHHUKH OTE€YECTBEHHOIO 3a-
KOHOJATEeAs]):

a) mudpoBbIe IIpaBa He IBAAIOTCH PE3yALTATOM HHTEAAEKTyaAbHOH mes-
TEABHOCTH (C TOYKH 3pEHHU 3aKOHOIATEAS OHHU IOIBASIIOTCH AM0O Kak IIPU-
ponHbIe SBA€HUS caMU 110 cede, AM00 B CHAY MCKAIOYHTEABHO (DU3UIECKOM
NeSITEABHOCTH YEeAOBEKAa);

0) mudpoBRIe ITpaBa aBTOHOMHBI OT HHTEAAEKTYAABHOH COOCTBEHHOCTH U
CPEeACTB HHANUBUAYAAU3AIINH (T. €. VHUKAABHBIH ITU(POBOM KO, KOTOPBIH U
ABAFETCS CYIIHOCTBIO, HAaIIpUMEDP, KPUIITOBAAIOTBI, — 3TO HE CPELCTBO UHIM-
BH/IyaAN3alHH);

B) ecau U POBBIE IpaBa He MOTYT ObITh OTHECEHBI K HEMATEPHUAABHBIM
OaaraM, TO, CAeOOBATEABHO, OHU MaTepPHaAbHBI ((PHUAOCO(USI COOTHOIIECHHUST
MaTEePHUaAbHOTO U HICaABHOTO B MHUPE IOAHSIAACE Ha HeqoCcATaeMble U C TPYy-
JIOM [IOHUMAaeMble BBICOTEI).

[Ipobaemam IpaBOIOHUMAHHUS IPHUPOAEI IIU(POBEIX aKTHUBOB, CIIEITH(H-
KH HOPMAaTHBHOI'O PETYANPOBAHUS UX 000poTa, IOPUAUIECKOTO pPearupoBa-
HUd Ha PUCKHU, (POPMHUpPYIOIIHMECT B 0003HAYEHHOM CETMEHTE OOIIeCTBEH-
HOH NEeSTEeABHOCTH, B IIOCAEIHEE BPEMS ITOCBSIIEH JOCTATOYHO ITPUANYHBIH
MaCCHUB Hay4YHBIX ITIyOAWMKAIW, B TOM YHCA€ U MOHOTPaUYECKOTO XapaK-
Tepa [ApamoB, A.A., 'paueBa, 0.B., Uyuaes, A.l., Maaukos, C.B., 2019a,
2019b u gp.]. K coxxaseHuro, aBTOpbl 3aKOHOIIPOEKTOB (IIPOEKTHI, CTABIIINE
B HACTOsIIIee BpeMd AJeHCTBYIOIIUMH 3aKOHAMH) HCXOIUAU U3 CBOUX OCOOBIX
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IIpeaCTaBAEHUN 00 00BbEKTaX MIPABOBOI0O PETryAHpPOBaHUs (06opoTre 1mdpo-
BBIX aKTHBOB), HE B IIOAHOH Mepe COOTBETCTBYIOIINX COBPEMEHHOMY YPOB-
HIO IOPUANYECKON HayKHU.

Baaromapsa ynomaHyToMy PenepasbHOMy 3akKoHy oT 18 mapta 2019 r.
Ne 34 I'pakmanckuil Kogekc Poccutickoit denepanuu oboratuacd ct. 141.1
«IucppoBrie IIpaBa», comepKaHHE KOTOPOH OTAHMYAETCs THIepOAaHKETHO-
cThio: «[{nppoBEIMU IIpaBaMU HNPU3HAIOTCA Ha3BAHHBIE B TAKOM KadeCTBE
B 3aKOHE 0053aTeAbCTBEHHbBIE M HHBIE IIpaBa, COAEPKaHNE U YCAOBHUA OCYy-
IIECTBACHUS KOTOPBIX OIPEIEATIOTCH B COOTBETCTBHHU C IIpaBUAAMU UH(OP-
MaIlMOHHOM CUCTEMBI, OTBeYaloliel! yCTaHOBAEHHBIM 3aKOHOM ITpU3HaKaMy.
To ecTh IU(PPOBBLIM ITPABOM SIBAFETCH TO, YTO 3aKOHOM OIIPENEACHO B Kade-
CcTBe IIU(POBOro IIpaBa, OHO CYIIECTBYET I10 ITpaBHUAaM HH(OPMAaIllOHHOH
CHCTEMBI, TPeOOBaHUSI K KOTOPOH, B CBOIO OYepenb, TAKXKE YCTAaHOBAEHBI 3a-
KOHOM.

B pexnMe KOppecIoHAUPYIOIINX CChIAOK CIIpaBOYHAsI ITIOMCKOBAsI CUCTE-
Ma «KoHcyabTanTlIAIOC» caearasa eIUHCTBEHHYIO OTCBHIAKY K PenepasbHOMY
3akoHy oT 2 aBrycTta 2019 r. No 259-93 «O nmpuBA€YeHUN HHBECTUIUN C HC-
IIOAB30BaHUEM HHBECTHIIMOHHBIX TAAT(OPM U 0 BHECEHUN U3MEHEHUH B OT-
[EeAbHBIE 3aKOHOAATEABHbIE aKThl Poccutickoit Penepariumr. [JlaHHblil 3aK0H
BCTynuA B cuAy ¢ 1 gauBapg 2020 r. A ynoMmsaryTtas Belinle cT. 141.1 'K PO
BCTyIHAA B cHAY C 1 okTabps 2018 r., uTo Hen30eKHO MOPOoXKAAET ITpobae-
MBI C IOPUIUYECKHUM [TOCAEACTBUAMHU 000pOTa IIU(PPOBBIX IPAB B IIEPHOL C
1 okTabpsa 2018 r. mo 1 guBapga 2020 r.

Kpowme Toro, nanHbiif 3aKOH UMeeT Chepoli CBOETO PEryAUPOBaAHUSI AUIIH
OTIEABHBIE CETMEHTHhI WHBECTUIIMOHHOM MIedTEeABPHOCTH. Takum o6paszom,
npupoaa UG POBLIX ITPAB, CIIEIIHN(PUKA UX BOSHUKHOBEHUS U 000poTa orpa-
HUYUBAETCS IIPOKPYCTOBBIM AOXKEM HHBECTHUIIMOHHBIX OTHOIIIeHUNH. Orpom-
HBIH ITAACT IU(PPOBHU3AINU 3KOHOMUYECKOH, MOAUTHYECKOH, OOIIeCTBEeH-
HOM >KM3HH, OCHOBAHHBIM B TOM YHCAe Ha (peHOMeHe OAoKdUeiH, 1o ¢op-
MaABHBIM OCHOBAHHUSAM HE MOIKET OBITh OTHECEH K IU(PPOBBIM IIpaBaM U
BBINTaaeT U3 chepbl paccMaTPHUBAEMOr0 IIPABOBOI0 PETYANPOBAHUS.

Taxzke caegyeT OTMETHUTh, UYTO MU3MEHEHUd, BHECEeHHble B PenepasbHbIH
3ako0H oT 27 nutoHs 2011 r. No 161-P3 «O HaIlTMOHAABHOM IAQTEXKHOMN CHUCTe-
Me», He ITO3BOAAIOT OTHECTHU IMU(POBBIE IIpaBa K CPEACTBAM IIAATEXKA, YTO
CTaBUT IIOJ BOIIPOC CaMO CYIIIeCTBOBaHUE MHBECTUIIMOHHBIX OTHOIIIEHUHU C
npuBAedeHHEM / 00opoToM 1 POBRIX IpaB. Boaee Toro, B cuay momam. 2 4. 1
cT. 2 PenepasbHoro 3akona No 259-03 nudpoBsle IpaBa — HE CPELNCTBO
pacuera (maarexka), a oOBEKT IIPUOOPETEHHs 32 HAAUYHBIE UAN OE3HaAAWU-
HbIEe [IEHEXKHbIE CPeACTBAa (T. €. BBICTYIAIOT B KadecTBe OOBIYHOTIO TOBAPA;
SBASIIOTCS HE CPEACTBOM pacueTa 3a ToBap, a TOBapoM, KOTOPBIY caM HyK-
naetrcd B omaate). OCHOBHAd (M OaxKe €AMHCTBEHHAs) (PYHKIINUSA BCETO MHO-
JKECTBa KPHUIITOBAAIOT — 3TO OBITH CPEACTBOM MAATEXKA, & €CAH B 3TOM UM
O0TKa3aHo, TO yTPadNBaETCd CMBICA IIPABOBOTO PErYAHPOBAHHS X 000poTa.
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Kaxk caencTBue, OHU HEN30€KHO IEPEMECTATCI B HEIPABOBYIO chepy U Tam
OyoyT BBIIIOAHATH CBOIO MHCCHIO HE3aBHCHMO OT BOAW 3aKOHOIATEAH; TOCY-
[OapCTBY 3Ke ocTaeTcsd O(POPMHUTE 3aIIpeT Ha 000POT KPHUIITOBAAIOTEI Ha CBO-
el TeppUTOPHH (HO 06paIAIOTCA-TO OHHU B BUPTYaAbHOM IIPOCTPaAHCTBeE 0e3
JKECTKOM IMPUBA3KU K HAIIMOHAABHOU TEPPUTOPUHU) U OPraHU30BaTh 60OPHOY
C 5TUM OOBEKTUBHO CYILIECTBYIOIIUM SBACHHEM. OTa MHCCHUI KPHIITOBAAIO-
THI B TEHEBOM CEKTOPE 9KOHOMUKHU HEH30EeKHO IIpeBpauaerca B (DyHKIIHIO
paABIITTBOMOHETHHYECTBA, CIIOCOOHYIO CEPHE3HO II0OI0PBATH [Jaske CaMylO
YCTOHYHUBYIO 9KOHOMUYECKYIO CUCTEMY.

B coorBercTBHU ¢ PenepasbHbBIM 3aKOHOM OT 2 aBrycra 2019 r. No 259-
@3 B ropuaudecKuil 000poT BBOAUTCH IIOHATHE, HECKOABKO OTAHYHOE OT YIIO-
TpebageMoro B I'parkmaHCKOM KofeKce (IHUPPOBOTO MpaBa), — «YTHAUTAPHOE
udpoBoe IpaBor. TOXKAECTBEHHO AW 3TO IIOHATHE IIPOCTO «(IIM(PPOBOMY IIpa-
BY», OMHO3HAYHO OTBETUTH CAOXKHO. 1 ecau B cT. 128 I'K Pd 3akoHOmAaTEAD HC-
IIOAB3YeT ITOHATHSA «IIeHHas Oymara» U «Iu(poBOe IpaBO» KaK PaBHOIIOPSI-
KOBBIE€ — KaK Pa3HOBHIHOCTH HMYIIECTBEHHBIX IIPaB, TO PacCMaTpUBAEMbBIH
3akoH paccMaTpUBaeT COOTHOIIIEHWE 3THUX ITOHATUN WHade: I[IeHHad Oymara
(besHOMMHAABHOE IT(PPOBOE CBHAETEABCTBO — CT. 8) yAOCTOBEPAET YTHAUTAD-
Hoe ITU(PPOBOE IIPABO (T. €. OHU COOTHOCSTCH APYT IT0 OTHOIIEHUIO K APYTY KaK
JOKyMEHTapHas (popMa U IPUANIECKOE COIEPIKaHNE OJHOTO SBACHUS).

Yacte 2 cT. 1 3akoHa No 259-D3 comepKUT HpUMEYaATEABHYIO OTOBOPKY,
COTAACHO KOTOPOM AeHcTBHE MaHHOTO HOPMATHBHOIO IIPABOBOIO aKTa He
pacmpocTpaHsieTcsd «Ha OTHOIIIEHUS, BOZHUKAIOIINE B CBA3U C MHBECTHPO-
BaHHEM criocobamu, He IPeayCMOTPEeHHBIMU HacToamuM PenepasbHBIM 3a-
KOHOM», T. €. IIpeAIIoAaraeTcs BO3MOXKHOCTDL (DYHKITMOHUPOBAHUS MHBIX MH-
BECTHUIIMOHHBIX CXEM, HE HCKAIOYAIOIHMX 000pOT UM POBLIX IpaB, IIPaBo-
Basd IPUPOIA U COLEepKaHUE KOTOPBIX TEPSIOTCA B CyMpaKe HEN3BeJaHHOTO.

B cratbe 8 denmepasbHOoro 3akoHa Ne 259-D3 mpeanpuHaTa IONBITKA
OaTh Oe(PUHUIIHIO TIOHATHS «yTHAHTAPHOE IIM(PPOBOE IIPABO», OTAHYAIOIILY-
I0CH BBICOYAMIIIMM YPOBHEM TaBTOAOTHYHOCTHU (4. 3 CT. 8): «IIpaBa, Ipeny-
CMOTpPEHHBIE YacTbio 1 HacTodIlel cTaTbH (a TaM IIPeayCMOTPEHBI UMEHHO
YTHUAUTapPHBIE TN POBLIE ITpaBa. — Aém.), IPU3HAIOTCA YTHAUTAPHBIMH I (-
POBBIMU IIpaBaMH, €CAM OHH M3HAYAABHO BO3HUKAHM B KadeCcTBe ITU(PPOBOTO
IpaBa, HA OCHOBAHUM [OTOBOPA O MIPHOOPETEHUH YTUAUTAPHOTIO IIU(PPOBO-
ro ImpaBa, 3aKAIOYEHHOTO C UCIIOAB30BAHHMEM HHBECTHIITMOHHOU ITAAT(OPMBD».

Yacts 1 cT. 8 PenepasbHOro 3akoHa No 259-P3 comepKUT IepedeHb yTH-
AVTAPHBIX UQPOBBIX IIpaB: IIPpaBO TPebOOBATE IIepenadu BeIly, UCKAIOYH-
TEABHBIX [PaB Ha PE3YAbBTATHI HUHTEAAEKTYAABHOH OEATEABHOCTH U (HAH)
IIPaB HUCIIOAB30BAHUS PE3YABTATOB HHTEAAEKTYAABHOH IeATEeAbHOCTH, BbI-
HOAHEHHs paboT U (MAH) OKa3aHUd YCAYT. [laHHBIH INepedeHb IBAIETCS HC-
YEePIBIBAIOIINM, U XOTh B IIUBHAUCTHUKE HeE 3allpellleH MeTO[ aHAAOTHHU 3a-
KOHAa, BO3MOXKHOCTBL PACUINPUTEABHOIO TOAKOBAHHA ITOTO IIE€pPEYHd IIpO-
CMaTpPUBAaETCS C TPYIOM.
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Takum oOpa3oM, Bce COoAepzKaHNEe YHUTAPHBIX ITU(POBBIX IIPaB (B KOH-
TekcTe PenepasbHOTO 3aKoHaA No 259-D3) cBOAUTCA TOABKO K IIpaBy Tpe-
0OBaHUSA U HCKAIOYUTEABHO B paMKax 00g3aTeAbCTBEHHOIrO IIpaBa. A cra-
Tba 141.1 T'K P® ycranaBAMBaeT AWIID, YTO UG POBBIE IpaBa MOTYT OBITH
HE TOABKO 0083aTeABCTBEHHBIMU, HO U WHBIMHU. BOIIpoc 0 TOM, YTO MOXK-
HO OTHECTH K UHBIM «He00s13aTeAbCTBEHHBIM» ITU(PPOBBIM ITpaBaM, OCTAETCS
OTKPBITHIM. EAUHCTBEHHON 0COOEHHOCTHIO YTHAUTAPHOTO ITU(POBOTO IIpa-
Ba ABASETCS TO, YTO €r0o IIPHOOPETEeHNE U JaAbHEHIITHE 000POT OCYIIIEeCTBAS-
IOTCA Ha WHBECTUIIMOHHOM TaaTdopMe B cucteMe «MuTepHet. Boaee Toro,
coraacHo 4. 2 ct. 8 paccmarpuBaemoro 3akoHa Ne 259-d3 cdepa obopora
YTUAUTAPHBIX ITU(PPOBBIX IIPAaB OIpaHUYeHAa 3aIlIpeToM: K HUM He MOTYT OT-
HOCUTBCH IIpaBa, IIePexo KOTOPBIX IIOIAEXKUT roCylapCTBEHHOMN perucrpa-
MY UAW HOTapUaABHOMY YIOCTOBEPEHHUIO.

OgHUM B3 KAIOYEBBIX YYACTHHKOB OTHOIIEHHH B cdpepe obopoTa YTHUAU-
TapPHBIX MU(POBLIX IIPAaB IBAFIETCS OIIEPATOP NMHBECTUIIMOHHOM ITAAT(OPMEI.
Boaee Toro, oH onpeneasdeT npaBuaa PyHKIIMOHUPOBAHUS UHBECTUIIMOHHOMN
nAaT(OPMBI (CBOEOOPA3HBIM AOKAABHBIH «IIPABOTBOPEID), BEAET PEECTp IIe-
pexona IU(MPOBEIX IIpaB, oopMadgeT 1IMGPPOBLIE CBHAETEALCTBA Ha TaKOe
IIpaBo. Y4YacTHe KAHNEHTa B TaKOH MHBECTHIIMOHHON NeATEeABHOCTU OCYIIECT-
BASIETCSI HA OCHOBAHUH JAOTOBOpa IPHCOEAUHEHUd, T. €. UMEET MECTO BECH-
Ma JKeCTKad IIPUBA3Ka KANEHTAa K OllepaTopy HHBECTUITMOHHON AaT(OPMBI.

B To e Bpemsa coraacuo 4. 1 ct. 141.1 'K Pd oboport mudpoBoro mpasa
ocyliecTBAsdeTcsa 6e3 obpaleHus K TpeTbeMy AuIly. C Mo3uIuu olIIel Teo-
puu 06s3aTeAbCTBEHHOIO IIpaBa IPH yCTYIKE IpaBa TPeboBaHUS €CTh Iie-
JEHT U LeCCUOHapHil (1-9 U 2-9 CTOPOHBI YYaCTHUKOB CIAEAKH), AI0OOU apy-
roif y9aCTHHUK CIEAKHU SIBASIETCSI TPETheH cTopoHoit. Haaurio rpybeiimiee Ha-
pyllieHHe KOPPEeCHOHAUPYIOIIMX CBA3eH MeXIy HOpMaMH pPa3ANYHBIX IIpa-
BOBBIX aKTOB IIPHU HAAWYNH OAQHKETHOH AUCIIO3UIIMY HOPMBI OHOTO U3 HUX.

H3r03kKeHHOE TTO3BOALET IIOAATATh, YTO BCsS MacluTabHas pedopma IiH-
BHAUCTHKH B YacCTH BBOJAa B O0OPOT IOHATHUS YTUAUTAPHOTO IIHM(PPOBOTO
IIpaBa COOTBETCTBYET pa3aeAy 00s13aTeAbRCTBEHHOrO Ipasa «[lepemena AuIl B
06g3aTeAbCTBEY, & UMEHHO — YCTYIIKE ITpaBa TpeboBaHud. /laxke 3aKperIAeH-
Hoe B 4. 6 cT. 8 3akoHa No 259-93 TpeboBaHMe HEM3MEHHOCTH IIH(PPOBOTO
IpaBa — 3TO cTapoe A00poe ITOAOKEHHE [TUBHANUCTHKH O TOM, YTO IIPH IIeC-
CHH IPaBO yCTymaeTcsd B Hen3MeHeHHoM Buze. O1ngpoBKa ke JOKYMEHTO-
obopoTa 1 pasMelleHre BeIeHUs peecTpa IIepexoaa IIpaB B TAOOAABHOH CH-
creMme «MIHTepHET» HECKOABKO HE COOTBETCTBYIOT CTATyCy 3aleKAapUpPOBaH-
HO# MacIuTabHOH pedpOPMBI IPa’kIaHCKOTO U (PMHAHCOBOI0 IPaBa, a TaKXKe
HE COOTBETCTBYIOT COBPEMEHHOMY COCTOSTHHIO BBI30BOB B IIN(PPOBOM MUDE.

ChabbIM yTemieHueM MOIKeT OBITH IIPENIIOAOXKEHHE, YTO ITOHSTHE «ITHQ-
poBoe mpaBo», 3aKperiaAeHHOEe B cT. 128 u 141.1 TK P®, aBagercsa obimm
10 OTHOIIEHUIO K YaCTHOMY CAyYalo — «YyTHAUTAPHOMY IH(PPOBOMY IIpaBy>»
(ortmcanHomy B PenepasbHOM 3akoHe No 259-P3 ot 2 aBrycra 2019 r.) u
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paccuuTaHo Ha JasbHeHIIee pa3BUTHE IIPAaBOBOM pedOpMBbI: IIOMHUMO YTH-
AWUTaPHBIX MOTYT OBITH WHBIE ITN(PPOBLIE IIPaBa, KOTOPhIE ITOKA HOPMATHBHO
He ITPOITHCAaHBI, HO K PETYAUPOBAHUIO KOTOPBIX MOKHO OyIeT o0paTUThCH B
Oymy1ieM (CBOeTo poja 3arac Ha BCAKUM caydaii). Ho maske Takoi OOMyCK He
B COCTOSIHUY HHUBEAWPOBATH BCE HA3BaHHBIE IIPOOAEMEI.

O3KHaA0Ch, YTO BBEAEHHBIE B I'PaKIaHCKO-IIPABOBOM 060pOT LI pOBEIE
mpaBa (Kak 00BbEeKT I'Pa’kIaHCKHUX IIPaB) XOTh KAK-TO OyAyT KOPPECIIOHIHUPO-
BaTb POIOBOMY OOBEKTY IIPECTYITHOTO ITOCATATEABCTBA, OIIPENEACHHOMY TAa-
Bott 28 YK P® IIpectynaeHnus B cpepe KOMOBIOTEPHON MHPOPMAIIUH», OTHA-
KO 3TOro He IPom30IlAr0. B pamMkax 3apoxknarrmxcs orpacaeii «MHpopMa-
IIHOHHOE IIpaBo» U «/ITHBECTUIIMOHHOE IIpaBO» Ha CETOAHANIHUHN AeHb IPUHAT
CYIIIECTBEHHBIH 00beM HOPMAaTHBHBIX aKTOB, C KOTOPLIMHU JHUCCOHUPYIOT 00-
HOBA€HHas pefakiusa cr. 128 u BHOBB npuHsartas cT. 14.1 'K Pd. K TakoBbIM
HOPMAaTHUBHBIM ITPABOBBIM aKTaM IIPEKE BCEIO CAEAYET OTHECTH:

* denepasbHbId 3aK0H OoT 27 mroag 2006 r. Ne 149-d3 «O6 mHboOpMa-
oY, THQOPMAIIMOHHBIX TEXHOAOTHSAX U O 3alluTe WHQOpMAIUH» (Pex. OT
18 mapta 2019 r.), B KOTOPOM [JaeTcd OIpPENEeA€HHE U PaCKpbIBaeTCd CO-
JepKaHHe TaKUX CAaMOCTOSTEABHBIX ITOHATHH, KakK HH(OopMallid, JOKyMeH-
TUPOBaHHAad HUHQOpPMAIIU, SAEKTPOHHBIH MOKYMEHT, OoIlepaTop HHGopMa-
IIMOHHOM CHCTEMBI, BAQEACL] caiiTa, IpoBafaep XOCTUHTA, 00AaJaTeAb HH-
dopmanmu, HHGOPMAIIMOHHAasA CHCTEMa, HH(OPMAIIMOHHO-TEAEKOMMYHH-
KallMOHHAas CeThb U T. O., C KOTOPBIMU AUCCOHUPYET CoAepzKaHUe ITOHATHH
nudgpoBoe IpaBo, UHBECTUIIMOHHAA MIAaT(opMa, ollepaTop UHBECTHUIIHMOH-
HOH 1AaTdOPMBbI, 3aKpeNAeHHBIX B PenepasbHoM 3akoHe Ne 259-P3. Baso-
BBIM ITPHUHIIUIIOM IIPaBOBOTO PETYAMPOBAHHA OTHOIIEHUH B cepe nHEOP-
Maluy, TH(POPMAIIMOHHBIX TEXHOAOTHH U 3auThl HHpopmanuu (cr. 3 de-
nepaabHOTO 3aKoHa No 149-D3) aBagercda cBoboma MOUCKA, IIOAYIEHUSI, TTe-
penadu, IIpou3BOACTBA M PACHPOCTPAHEHUS MH(MOPMAIIUN AIOOBIM 3aKOH-
HBIM crocoboM. Kak ¢ HUM codeTaeTrcd ycTraHOBAeHHasd PenepasbHBIM 3a-
KOHOM No 259-®3 3aKpbITOCTE HHBECTHIIMOHHOH NTaaTdopMsbl? 1 ecau crT. 5
3akona No 149-03 3akpernageT B KAUECTBE 00BEKTa IIPABOBOTO PETYAUPOBA-
HUg uHpopMaruio: «MHpopMaIusa MOXKeT IBAITHECSI 00BEKTOM IIyOANMYHBIX,
IpaskIaHCKUX U UHBIX IIPAaBOBBIX OTHOIIeHUM», To cT. 128 u 141.1 'K PP,
3aKpEeTAFIOIIIe B Ka4eCTBe 00beKTa TPaskIaHCKOro mpasa I poBLle Ipa-
Ba, MJOAXKHBI COOTBETCTBOBATDH JAAaHHOMY IIOAOXKEHUIO.

* Yka3 IIpe3unenrta Poccutickoit ®eneparuu ot S nekabpst 2016 r. No 646
«O0 yrBepx)kaeHuU [JOKTPUHBI MH(POPMAIIMOHHOM Oe3omacHocTH Poccuii-
ckoit denepalyiy»: HOPMATUBHOE PETYAHUPOBAHHUE NAESITEABHOCTH OII€paTo-
Pa UHBECTUIIMOHHON NMAAT(OPMBI He OTPasKaeT OCHOBHBIX IIPUHIIHUIIOB [{0K-
TPUHBI MHPOPMAIIMOHHOM Oe3ormacHocTu Poccutickoii Pemepalinu; maske
cTaTyc Tako¥ mAaTdOpMbI HE OIPEOEeAeH: MOKHO €€ OTHECTH K KaTEeropuu
KPUTHYECKOH HMHMOPMAaIIMOHHON HMH(MPaCTPYKTypbl MaKM HeT? O COOTBET-
CTBHUHU TpeboBaHUAM paccMaTpuBaeMoi [JOKTpPHUHEI (B 00AaCTH IIPOTHBO-

MpaBocyaue. Tom 2, Ne 1. 2020



A.A. Apsivos, E.O. PyeBa, A.A. Yurak 139

JEeHCTBUS PHUCKaM B KpPeIUTHO-(OPMHAHCOBOM CHCTeMe) IoAoxkeHUH Pene-
paabHOro 3akoHa No 259-®3 roBoputh He npuxonuTcs. OMHON U3 rAaBHBIX
yrpo3 nH(opMaloHHo 6e3omnacHocTH (. 18 paccmarpuBaemoil [JoKTpH-
HBI) 0603Ha4YeHa ITpobAeMa aCHUCTEMHOCTH / HEKOMIIAEKCHOCTH PETYAUpPOBa-
HUsS UHPOPMAIIMOHHBIX IIpolleccoB. Mccaenyemasa pecdopMa IpakIaHCKOTO
U MHBECTUIIMOHHOI'0 3aKOHOAATEABCTBA — BEChMa sipKasl UAAIOCTpaIus pop-
MHUPOBaHMUSI TAKOro pHUcKa. B coorBercTBuU C I. 33 yKazaHHOH [lOKTPUHBI
«OPTaHU3AIIUOHHYIO OCHOBY CHCTEMBI OOecIiedeHuss MHPOPMAaIIMOHHOH 6e3-
ortacHOCcTHU cocraBadgeT locymapcrBenHada [yma PenepasrHoro CobOpanHusa
Poccutiickot enepanum».

* Yka3 [Ipe3upenrta Poccuticko#t deneparnu ot 17 mapra 2008 r. Ne 351
«O mepax 1o obecriedeHHI0 MH(POPMAIIMOHHOM Oe3onacHocTu Poccuiickoi
denepanii OPU UCIIOAB30BAHUH HWHQOPMAIIMOHHO-TEACKOMMYHUKAIIMOH-
HBIX CeTeH MeXXAyHapoaHOro HH(OPMAIIMOHHOrO oOMeHar» (ped. oT 22 Mad
2015 r.). [leaTeAbHOCTE OIlepaTopa NMHBECTUIIMOHHON MAAT(OPMBI OCYIIIEeCT-
BAdeTCs B cdepe MeKAYHAPOAHOH equHON WH(OPMAIIMOHHOM CHUCTEMBI
«IHTEpHET»; OMHAKO IIPU 3TOM ab0COAIOTHO HE ONpPENEA€HBI MapKepbl COOT-
BETCTBUS TAKO# 6€30IaCHOCTH MH(POPMAIINOHHO-TEAEKOMMYHHUKAITUOHHBIX
ceTeil MeXXAYHAPOAHOIO MH(POPMAIIMOHHOI0 0OMeHa.

» denepasbHBIF 3aKOH OT 25 deBpaasg 1999 r. Ne 39-93 «O6 nHBECTHITH-
OHHOHU AedaTeAabHOCTH B Poccuiickoit Pemepariiii, OCyIIECTBASIEMOH B pop-
Me KallUTaAbHBIX BAOXKEHU» (pex. oT 25 nexkabpsa 2018 r.). B cooTBeTCcTBUU
co cr. 3 manHOoro 3akoHa «0OBEKTAMHU KaIlUTAAbHBIX BAOXKEHUM B Poccuii-
ckoit denmepaliuu SIBAGIOTCS HAXOMAAIIHECS B YaCTHOM, rOCydapCTBEHHOH,
MYHHITUTIAABHOH M MHBIX popMax COOCTBEHHOCTH Pa3AWYHbIE BUAbI BHOBb
CO3IaBaeMoT0 U (MAHM) MOAEPHHU3UPYEMOTO HUMYIIECTBa», B CBI3U C UEM IIO-
AoxkeHUs cT. 128 u 141.1 TK PP, a Takke PenepaabHOro 3akona No 259-03
MOAYKHBI COOTBETCTBOBATH AaHHOMY 3akKoHy. OLHaAKO B AeHCTBUTEABHOCTH
IIPUCYTCTBYEeT HUHOE: IIPaBOBBIM OCHOBAaHWEM HWHBECTUIIMOHHON OedTeAb-
HOCTH TIPU3HAETCS WHBECTUIIMOHHBIN ITPOEKT, II0J KOTOPHIM IIOHHMAETCS
«0O0CHOBaHUE YKOHOMHUYECKOU IIEAECO00PAa3HOCTH, 0ObeMa U CPOKOB OCYy-
IIIECTBACHUS KAITUTAABHBIX BAOXKEHUM, B TOM YHCAE€ HeoOXoauMasl ITPOEKT-
Has JOKyMeHTallnd, pa3dpaboTaHHasd B COOTBETCTBHUHU C 3aKOHOIATEABCTBOM
Poccuiickoit denepaiuy, a TaksKe ONMHCAHUE ITPAKTUYECKUX AEUCTBUHU II0
OCYIIIECTBACHUIO UHBECTUIINH (OM3HEC-TIAaH)».

PeraameHTalioHHbIE IIOAOKEHHS paccMaTpuBaemMoro denepasbHOTO 3aK0-
Ha No 259-03 He mmpeaycMaTpPUBAIOT IIPABOBOM HUIIIM [AS MIPEIOCTABACHUS,
aHaAM3a, COTAACOBAHMS U ITPABOBBIX [TOCASICTBUH YTBEPIKIACHUA TAKOTO OM3-
Hec-TIAaHA. MTHBecTUITMOHHAS TTAaTdopMa PYyHKIIMOHUPYET Kak O0bl aBTOHOM-
HO OT IIPeOCTaBACHHSI, YTBEPKIACHUS U peasn3anun On3Hec-1iaaHa. Tem 0o-
Aree denepanpHbrii 3ak0oH No 259-D3 He npeaycmarpuBaeT auddepeHIuainn
UHBECTHUITMOHHBIX IIPOEKTOB Ha OOILINY U MPUOPUTETHBIN (YTO SIBASETCS HOP-
MaTUBHO 00s13aTeAbHBIM B CUAY CT. 1 ®enepasbHoro 3akoHa No 39-d3). Tak-
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ke PenepasbHbIM 3aKOHOM No 259-03 «0OHYASIOTCS» TaKHE 3HAYUMBIE IAST
WHBECTHUIIMOHHOMN NEITEABHOCTH IOHATHA, KaK CPOK OKYIIaeMOCTH HMHBECTHU-
IIMOHHOTO ITPOEKTa, COBOKYITHAs HaAOroBasd Harpy3ka U T. . B coorBeTcTBUH
co ct. 4 PenepasbHoro 3akoHa Ne 39-©3 B niepedyHe CyOBEKTOB MHBECTHIIU-
OHHOM [eSTEeABHOCTH BOODOIIE He IIPEeAyCMOTPEH OIlepaTop MHBECTHIIMOHHOH
nAaTOPMBI (IaHHBIM IOHATHEM olepupyeT PenepasbHblit 3aK0H No 259-D3).
[IpaBa mHBecTOopa U 00SI3aHHOCTU CYOBEKTOB HHBECTHUIIMOHHOM OESTEABLHO-
CTH ompeneAdroTcs: cT. 6-7 denepaspHoro 3akoHa Ne 39-d3, HO OHU He CoO-
OTBETCTBYIOT IIpaBaM oIlepaTopa MHBECTHUIIMOHHOMN IAaTdOPMEBI, 3aKpPEIIAeH-
HBIM PenepasbHbIM 3aKOHOM No 259-03. Boaee TOro, B peraaMeHTHPYEMBIX
ct. 8 PenepasbHOro 3akoHa No 39-O3 OTHOIIEHUSIX MEXKIY CyObeKTaMU MHBe-
CTHIIVIOHHOH NedTEeABHOCTH BOOOIIe HET MecTa OlepaTopy WHBECTHIIHMOHHOMN
AaTOPMBI, IIpenycMoTpeHHOMY PemepasbHbIM 3akKoHOM No 259-93. Cra-
T 16 PenepaabHOro 3aKoHa No 39-D3 pernaMeHTHPYET 3aIUTY UHBECTHITU-
OHHBIX BAOXKEHHH, B CUCTEMY KOTOPOM He «BIIHMCBIBAETCS» 3alllUTa BAOXKEHUH
B CETMEHTE MHBECTHIIHMOHHOM ITAAT(OPMEI, IIPELyCMOTPEeHHOH PenepasbHbIM
3akoHOM No 259-P3. Cratesa 17 PenepaabHoro 3akoHa No 39-d3 peraameHTH-
PyeT OTBETCTBEHHOCTH CYOBEKTOB HHBECTHUIIHOHHOHN NeITeALHOCTH, B CUCTEME
KOTOPOH HET MeCTa OTBETCTBEHHOCTH OIlepaTopa MHBECTUIIMOHHOH ITAaTdop-
MBI, CTaTyC KOTOPOTO 3aKpenaeH PenepasbHbIM 3aKOHOM No 259-03. U ecre-
CTBEHHO, B CHCTeMe OOIIEeCTBEHHBIX OTHOILIEHHUH, peryaupyeMbix denepasnb-
HbIM 3aKoHOM No 259-®3, HeT MecTa PEryAUpPOBaHUIO MHBECTHUIIMOHHOMN Jes-
TEABHOCTH OpTraHaMH MECTHOIO CaMOYIIPABACHUS M MyHHIIUIIAABHBIM rapaH-
THAM, IIPEAYCMOTPEHHBIMHU raBaMu S5 U 6 PenepasbHoro 3akona Ne 39-03.

e 3akoH PC®CP ot 26 uroHg 1991 r. Ne 1488-1 «O6 MHBECTUIIMOHHOM
nesateAbHOCTH B PCOCP» (pem. or 26 utoag 2017 r.). Cratea 1 aToro 3ako-
Ha 3aKpeIIASeT ITOAOKEHHE O TOM, YTO «MHBECTHPOBaHUE B CO3[laHHUE U BOC-
IIPOU3BOJICTBO OCHOBHBIX (DOHIOB OCYIIECTBASETCS B (popMe KaIlUTaABHBIX
BAOXKEHHH», 9TO aOCOAIOTHO HE COOTBETCTBYET IT0AOKEHHAM PenepasbHOTO
3akoHa Ne 259-P3, KOTOpPBIN He OTpaHUYUBAaET IIPOIIECC PA3BUTHUS OCHOBHBIX
POHIOB KaITUTaABHBIMU BAOKEHUSIMH. Tak:ke OTCYTCTBYIOT U KOPPECIIOHIH-
PYIOIIHE CBS3HU B chepe OIPeNeACHH CyObeKTOB HHBECTHIIHOHHOH NeSaTeAb-
HOCTH (CM. IIOAOKEHH IBYX CpPaBHHUBaEMbIX 3aKOHOB). [IpaBa HHBECTOPOB U
00513aHHOCTH CyOBEKTOB MHBECTUIIMOHHOMN AeATEABHOCTH, OTHOIIICHUS MEXK-
oy cyObeKTaMH MHBECTHIIMOHHOHN NesSTeABHOCTH, SKCIIEPTH3a HHBECTHUIIHOH-
HBIX IIPOEKTOB, 3aIIUTa WHBECTUIIHNI U UX FrapaHTHH, OTBETCTBEHHOCTE Cy0h-
€KTOB MHBECTHUIIMOHHON AESTEeABHOCTH, a TaKyKe IOPSIOK IIpeKpallleHus U
IIPHUOCTAaHOBAEHUSI MHBECTHUIIMOHHOHN AesaTeAbHOCTH (CT. 5, 6,7, 13, 15, 16, 17
3akoHa No 1488-1) He COOTBETCTBYIOT CTATYCy OllepaTopa MHBECTUIIHOHHOH
nAaTgOpMeI, IIpeaycMoTpeHHOMY PenepasbHBIM 3aKOHOM Ne 259-03

* demepasbHbIF 3aKOH OT 9 mioas 1999 r. Ne 160-d3 «O6 MHOCTPAHHBIX
unBectunuax B Poccuticko#t deneparum» (pex. or 31 maa 2018 r.). B pac-
cMaTpuBaeMbIX 3akoHax (cT. 141.1 u 128 'K P® u demepasbHBIH 3aKOH
No 259-$3) abCOAIOTHO He OTpazkeHa CIleUu(pHUKa WHOCTPAHHBIX HHBECTHU-
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nui B 9KoHOMHUKY Poccuiickoit Peneparuu. B denepasrHom 3akoHe No 259-
®3 He yuTeH CTATyC MHOCTPAHHOTO MHBECTOPA, crelndura auddepeHIT-
Al MHOCTPAHHBIX HHBECTUIINH Ha OOIIUe U IIPsSIMble, 8 HMHBECTHIITMOHHBIX
IIPOEKTOB — Ha 00IIIre U IPHUOPUTETHLIE; (DEHOMEH PEUHBECTUPOBAHUS BO-
0011Ie BOCITPUHUMAETCS KaK HHOPOMAHBIH CyOCTPaKT.

o denmepanbHbIil 3aK0H OT 29 HOs0pa 2001 r. No 156-3 «O0 MHBECTH-
IIUOHHBIX POHAax» (C M3M. U HOI., BCTYI. B cHAy C¢ 1 deBpaasa 2018 r.)
(pen. ot 31 mexkabpa 2017 r.). B acnnekre cooTHoIIeHNUd ¢ PeepasbHBIM 3a-
KoHOM No 259-$3 HabAOmaeTcs MOAHBIH IpobeA: TTOCAETHUM BOOOIE «He
BUIUT» TAKOT'O IOPUAUYIECKOr0 (peHOMEHAa, KaK MHBECTHUIIMOHHBIN (DOH, U,
€CTEeCTBEHHO, HE KOPPECIIOHAUPYET CBOU IIOAOXKEHUS CO CTATyCOM IaHHOTO
CyObeKTa HHBECTUIIMOHHOMN MEeITEeABHOCTH.

* ®enepanbHbIN 3aKOH OT S MapTa 1999 r. Ne 46-$3 «O 3aiure ipaB U 3a-
KOHHBIX HHTEPECOB MHBECTOPOB Ha PBIHKE IIEeHHBIX OyMar (pefx. oT 3 HIoAd
2016 r.). B yactu cpaBHEHHUd TEKCTOB (pefiepasbHbIX 3aKOHOB No 259-d3 u
No 46-P3 cTaHOBUTCS O4YE€BHAHBLIM, YTO 3aKOHOJATEAb B IIPOIIECCE IIPUHS-
THUS IIEPBOTO HOPMATHUBHOTO IIPABOBOTO aKTa BOOOIIE HE YYUTHIBAA CIIEITH-
duKky popMHpPOBaHUS PHIHKA IIEHHBIX OyMar ¥ UHBECTHUIIUY B JaHHBIH CEK-
TOP DKOHOMHKH.

» denepanbHbIi 3aK0H OT 28 HOosA0ps 2011 r. N 335-93 «O06 MHBECTHIIH-
OHHOM ToBapuIlecTBe» (pex. oT 21 uioaa 2014 r.). [Ipo MHBECTUIIHOHHOE
TOBapHIIIECTBO B KOHTEKCTE HACTOLIIETO HCCAELOBAHHUA I'OBOPUTDH HE ITPU-
XOOUTCA B IIPUHIIUIIE. ..

Pe3yaAbTaThl HCCAEAOBAHHS

CraanbIBaeTcd BIIEYaTAEHHE, YTO aBTOPhI aHAAU3HUPYyeMOH IIpaBoBoH pedop-
MBI BOODOIIIe He OBIAM 3HAKOMEI C IEPEUYHUCACHHBIMH HOPMATHBHBIMH ITPABOBBI-
MU aKTaMHU (10 KpaiiHel Mepe, U3 maclopTa 3aKOHOIIPOEKTa, ITOSICHUTEABHBIX
3aIIMCOK K HeEMY, KaK U U3 CoZlepKaHUs caMoro 3akKoHa, 3TOTO He BH/IHO).

W3r03K€HHOE TI03BOASIET CLIEAATH BBIBOJI: OIIACEHUS, YTO 3aJeKAaPUPOBaH-
HBIF HOBBIH OOBEKT IPazKAaHCKUX ITPaB (pOPMHUPYET PUCK BO3HUKHOBEHUSI
HOBOH (hOpMBI IIPECTYIIHOTO IIOCATATEABCTBA (IIOocATaTeAbCTBa Ha IHQpO-
BbIE IIpaBa B TOM BHIE, B KAKOM OHU YPETryAUPOBAaHBI I'Pa’KIaHCKUM 3aKO-
HOOATEeAbCTBOM), HEe OIIPaBAAAUCH. B ouepeqHO# pa3 «ropa poaHAa MBIIIb.
B cuay oueBHAHON «CyMOYpPHOCTH» IPABOBOM pedpOpMBI HOBBIH 00BEKT yTO-
AOBHO-ITPaBOBOH OXpaHbI TaK ¥ HE BO3HUK.

OGOcy:kaeHHe H 3aKAIOYEHHE

Ha Hamr B3rasm, mpeacTaBAseT HHTEPEC ONbIT HAITUX 3aPYOeKHBIX KOAAET B
HIOTIBITKE OIITHUMH3AIlNH IPAaBOIIOHUMAaHUSA HAaubOAEe arpeCCHBHOIO IIPOSB-
A€HUsT 060poTa IIU(PPOBBIX aKTUBOB — OIIEPAIINH C KPUIITOBaAloTOM. B Kaue-
CTBE OCHOBBI aHAAM3a MOXKHO HPUHSTH IIYOAUKAIIUN aBTOPUTETHOI'O CKaH-
auHaBCcKoro npodgeccopa Kpucruana Prokepra [Rueckert, C., 2019].
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U3-3a Goabmroro (1 mocrogHHo pactyilero) [CoinMarketCap: Cryptocur-
rency Market Capitalizations, 2018] yncaa Tak Ha3bIBAEMBbIX «KPUIITOBAAIOT-
HBIX» CHCTEM C Pa3AWYHBIMH TEXHOAOTHYECKHMHU XapPaKTEPUCTUKaMU Tep-
MUFH «KPHIITOBAAIOTa» OIIpeAeAnTh Heaerko [Virtual Currency Scheme, 2012,
p- 13.]. CnekTp BO3MOKHOCTEH KAacCHU(PUKAIIUNU TAKOH Ke IITUPOKUHM, Kak
IIPOCTPAHCTBO TEXHOAOTHUECKOTr0 MPOoeKTHpoBaHusa [Bonneau, J., Miller, A.,
Clark, B., etal., 2015, pp. 104-121] mag «KkpHUIITOBaAIOT». B 11eaax ontuMu3a-
MY BeAEHUS HAyYHOU OANCKYCCHUU OAS LIEA€U JAaHHOU CTAaThU TEPMUH «KPUII-
TOBaAIOTa» OTHOCHTCS TOABKO K CX€MaM CO CAEAYIOIIMMU CBOHCTBAMM:

— IEeeHTPaAn30BaHHAd OpPTaHU3aIUS,

— YIIPaBASIEMOCTb CETE€BBIM IIPOTOKOAOM,

— HCIIOAB30BaHHE KpUIITOTpadUU KaK CpPeACcTBa Iad obecriedeHUd 6es-
OITIaCHOCTH TPaH3aKIIUH,

— OTKpBITad OyXraaTepckasd KHHUra, KoTopas HJOKYMEHTUPYET COCTOSHIE
U UCTOPHIO CHCTEMBI.

[TomyAsspHBIF OUTKOHH MOXKET CAYKUTH 3TAAOHHBIM IIPUMEPOM JAS STHUX
BaAIOT, IIOCKOABKY 9TO caMad IIOIIyAspHas KPUIITOBAAIOTA C CAMBIM IIIHPO-
KUM IIPU3HAHUEM B CaMOM OOABINIOH PBIHOYHOM KalHUTaAW3allUed Ha ce-
ronuairHuit geusb [Charter of Fundamental Rights of the European Union,
2012]. [lepeuyncaeHHBIE CBOMCTBa MOIXKHO IIPHUMEHHTH K APYTHM KPHUIITO-
BaAIOTaM, CMOZIEAMPOBAHHBIM 10 aHAAOTHH C OUTKOWMHOM (Hampumep, «alt-
coins» uau Litecoin). OHM MOTYT B IPHHITUIIE 0600IIIATH CXEMBI C PA3AUYHBI-
MU CBOMCTBaMHU HAU UX KOMOMHAIUAMU. HeoOXoauMo UMeThb B BHAY, YTO B
XO/Ie KOHKPETHBIX HCCAE€IOBAHUN HAA0 KOPPEKTUPOBATH 3THU TPeOOBaHUS
OPUMEHHUTEABHO K KayK/IOMY CAydYalo.

OOIIENPUHATO, YTO 0a30BBbIE, €CTECTBEHHbIE OCHOBHBIE CYOHEKTHUBHBIE
[IpaBa 3alUIIAIOT OIpPEeAeHHbIe NeHCTBHUA YEAOBEKa OT IIPOH3BOABHOTO
BMeEIIIaTeABCTBA CO CTOPOHBI rocymapcrBa. Hampumep, cBobGoma 3AEKTPO-
cBda3u (ct. 7 CFR, 8 ECHR) 3ammiaer Aro6yio popMy HEPACKPBITOM CBA3U
MeKIy (PU3NIECKUMHU U IOPUANIECKUMU AUIIaMH OT BMEIIaTeALCTBA CO CTO-
POHBI KaKOT0-AMOO TOCYAApPCTBEHHOTO opraHa. YToObl CChIAATHCHA Ha KOH-
KPETHOE OCHOBHOE IIPaBo, pacCMaTpHUBaeMOe MOBEICHUE JOAYKHO ObITEH CBSI-
3aHO C KOHKpPETHBIMH oOBeKTaMu. Hampumep, mmoBezieHHe ITOAIIafaeT II0
neficTBHE IIpaBa COOCTBEHHOCTU TOABKO B TOM CAyYae, €CAH OHO CBS3aHO
C OOBEKTOM, KOTOPBIM COOTBETCTBYET OIIPEeNEeACHUI0 «COOCTBeHHOCTH». Cae-
JI0BaTeAbHO, YTOOBI OTBETUTH HA BOIPOC O TOM, Kakue (PyHIaMEHTaAbHbIE
IpaBa MIPUMEHSIIOTCS K IIOBEAEHUIO, CBI3aHHOMY C BAQJICHUEM, PACIIOPSIZKEe-
HUEM U IT0AB30BaHHEM OUTKOWHAMHU HAH HCIIOAB30BAHHEM CHCTEM, aHAaAO-
TUYHBIM OUTKOWHY, HEOOXOIUMO ITOHSTH, KaKHe IIPABOBbIE XapaKTePUCTH-
KU UMEIOT OUTKOWHBI KaK OOBEKT I'PasKIAHCKHUX IIpaB, KaKue BUIBI IOBe-
JEeHUs UMEIT MeCTO IIpU 000poTe OUTKOWHOB, B UYEM OTAHMYHE OUTKOWHA OT
UHBIX 00BEKTOB I'PaKJAHCKUX IIPaB, U IIPEXKIE BCETO OT MAEHET (HAAUYHBIX
U GE3HAAUYHBIX), IBUKUMOTO UMYIIIECTBA U «IAEKTPOHHBIX CPEICTB IAaTe-
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xkar. Orpa"HuguMcss 0630poM HauboAaee BazKHbBIX, IOPUAUYIECKH 3HAYUMBIX
CBOMCTB, ITOCKOABKY OOABIITMHCTBO YHTaTeAell yxkKe o0aamaroT (6a30BBIMH)
3HAHUSMH O TEXHOAOTHH OIIEPAIlNi ¢ OUTKOMHOM. Ecau TpebyeTcsd qOIIOAHU-
TeAbHass MH(OPMAIlHs, CYILIECTBYIOT CIIEIIHAABHBbIE CTATBHU, IIOCBAIIIEHHbBIE
TexHU4YecKol mnepcrnektuse [Burge, M.E., 2016; Guadamuz, A. and Mars-
den, C., 2015; Boehme, R., Christin, N., Edelman, B., et al., 2015; Christo-
pher, C.M., 2014].

[Tpexxme Bcero HEOOXOAUMO OTMETHUTH, YTO CHCTeMa OUTKOMHA He pabo-
TaeT KaK TPaAUIIMOHHbIE BAAIOTHBIE CHCTEMBI. B peaAbHBIX BAAIOTHBIX CH-
cTeMax IIPaBUTEABCTBO!

— IOIIYCKAaEeT OIpPeIEAEHHOE SKOHOMUKO-TIPABOBOE SBAEHUE KaK CPEICTBO
rAaTexka Ha CBOEH TePPUTOPUH;

— COBEPIIIAET SMHUCCUIO OIIPEMEACHHBIX CPEACTB IAATEKA;

— obecrieuynBaeT TaKyl SMHUCCHIO OYE€BUIAHBIMU IIEHHOCTAMHU (obecrieue-
HUE AUKBUIHOCTH);

— obecrieynBaeT 0€30TTaCHOCTB 000POTA ATUX CPELCTB MAATEXKA OT IIPOU3-
BO/THOTO BHEIITHETO BMEIIATEABCTBA,;

— Ha OCHOBaHUHU 000OpPOTA TAKUX CPEACTB IIAATEXKA OCYIIECTBASET CBOIO
OI0IKETHYIO TIOAUTHKY.

Bce BeTBU rocyiapCTBEHHOM BAACTU MPUHUMAIOT yJacTHe B TaKOU Oes-
TEeABHOCTH (IPU 3TOM Pas3HbIE FOCYAapCTBEHHBIE OPraHbl HECYT OTBETCTBEH-
HOCTBb 3a pas3Hble Mephbl B Pa3HBIX IIPABOBBIX cHUcTeMax). [loaToMy TepMUH
«IIPaBUTEABCTBO» YCAOBHO OTHECEM KO BCEM OpraHaM BAACTH, KOTOPbIE He-
CyT OTBETCTBEHHOCTH 33 MEPHhI, KACAIIIHUECST PETYANPOBAHHUS, IPEAOTBPA-
IIEHUS U CyAeOHOro IIPeCAeIOBaHUs B KOHTEKCTE 000pOTa KPUIITOBAAIOT.
IIpu o6pallleHHuH AEHEXKHBIX 3HAKOB M UHBIX AETAABHBIX CPEACTB IAaTeka
IeHTPaAbHbIE 0aHKU U YaCTHbIE 0aHKOBCKHUE YUPEXKAEHUT PYHKITHOHHUPYIOT
B KQ4YeCTBe IIEHTPAABHBIX 8 IMUHHUCTPATHBHBIX U KOHTPOABHO-KOOPAUHUPY-
OIMX efuHUN. HanmpoTus, B cucTeMe OGUTKOUH NOOPOBOABIIBI (T. €. IIOAB30-
BaTeAU, KOTOPhIE 3aIlyCKAOT MPOIIEAYPY MaHHUHTA KPUIITOBAAIOTEI) TIPEI0-
CTaBASIIOT BBIYUCAUTEABHYIO MOIITHOCTh O/THOPAHTOBOM CETH, KOTOopas 3aIly-
CKaeT IIporpaMmy (OPOTOKOA OHMTKOWH) OAS OTCACKHBAHUS OaraHca ydeT-
HBIX 3allMCEHN BCEX IT0Ab30BaTeAeyl. BUTKOUH — 3TO, IO CyTH, TPEK TPaH3aK-
Ui MeXKIy HECKOABKHUMHU OTKPBITBIMHU KAIOYaMU B Oaokdeiine [Boehme, R.,
Christin, N., Edelman, B., et al., 2015]. CaemoBaTeAbHO, «XpaHeHHE» OUT-
KOWHOB O3HadaeT yIIPaBACHUE OTKPBITBIM KAIOUOM (aapec OUTKOUHA), KOTO-
PRI MTOAYYIHA TTOCAEIHIOI 3alIMCAHHYIO TPaH3aKI[HIO.

IToab30BaTeAb OUTKOMHOB OCYIIECTBASIET YIIPABAEHUE OTKPBITBIM KAO-
4oM, 00AaIasd COOTBETCTBYIOIIMM 3aKPBITHIM KAaIodoM. Kasknas TpaH3akIusd
XpaHUTCH B OOIIENOCTYITHON pacIipeqeAeHHON KHUTE, HAa3bIBAEMOU «DAOK-
qetiH». [TocaeTHAS MOIKET ITPOCMAaTPUBATECA HE TOABKO YIaCTHHUKAMU OTHO-
paHroBoii ceTH, HO U BCEMH, KTO UCIIOAB3yET aHAAUTHUIECKHE HHCTPYMEHTBI
O6aokueiina B lHTepHeTe, Takue Kak www.blockchain.info. /lTobaBaenme 6a0-
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Ka JAHHBIX (KOTOPBIM COAEPIKUT TPAH3AKIIUMH II0AbB30BaTeAel) B OAOKUEHH
Ha3bIBAETC MaWHWHIOM. DHUTKOMH-MalHEPBI — 3TO IIOAB30BATEAH, KOTO-
PBle IIPEIOCTAaBASIIOT PECYPCHI CBOETO IIPOIIECCOpPa IAd IIpoliecca MalHHHTa
[Burge, M.E., 2016; Christopher, C.M., 2014; Luu, J. and Imwinkelried, E.,
2016]. YcnemHer#i MaifiHep HOAy4YaeT BO3HArpazKIAeHHE OT BHOBBL HOOBITHIX
OUTKOMHOB (IOMHMO KOMHCCHOHHBIX 3a TPAH3aKIIHU, [IPEIAATaEMbIX CTOPO-
HaMmu TpaH3akiuu [Boehme, R., Christin, N., Edelman, B., et al., 2015], uro-
OBl MOTHBHPOBATH II0AB30BATEAEH IIPEIOCTABASATH BBIUYHCAMUTEABHYIO MOIII-
HOCTB 1ad pabote! cetu [Christopher, C.M., 2014; Luu, J. and Imwinkelried,
E., 2016]). Jacke ecan OAOKUIEHH OOLIENOCTYIIEH, YYACTHUKH CETH ONTKOHMH
OCTaIOTCH HU3BECTHBI (€CAM OHH peIIaT TakK IIOCTYIIMUTH) IIOJ IICEBAOHHUMaMH
[Guadamuz, A. and Marsden, C., 2015]. 9T0 BO3MOXKHO IIOTOMY, YTO KaXK-
OBIM KAMEHT MOXKET CO30aTh 0ECKOHEYHOEe KOAMYECTBO YHUKAALHBIX U He3a-
BHCHMBIX OTKPBITBIX Katoded [Christopher, C.M., 2014|. Takum obpazom, HH
OIVH IIOAB30BaTeAb HEe HACHTHUMHUIINPYETCH KaK aIMUIHUCTPATUBHAA €IUHH-
Ia (B OTAWYHE OT OTKPBITHS 0AHKOBCKOI'O cueTa). AHOHHMHOCTD OIlepaIiyii
MakcuMaabHa. OOBIYHO TOABKO BAAEAEl] 3aKPBITOIO KAIOYA 3HAET, C KeM
CB3aH CBA3aHHBIHA OTKPBITBHIM Kalod. KpoMe TOro, IocpeacTBOM BBIHIEYIIO-
MSHYTOIO IIpollecca MaMHUHTa YEeAOBEK MOIKET ITOAydYaTh OUTKOUHEI, IIpe-
Bpalllasd PeasbHYIO0 BaAlOTy B OMTKOMHBI Ha CIIEIIMAAM3HUPOBAHHBIX OHpIKe-
BBIX PBIHKAaxX (Takske HaobOopot) [Middlebrook, S. and Hughes, S., 2014], B
OuTKOMH-OaHKOMaTax (He Haoboport) [Genesis Bitcoin ATM, 2018] u Ha HUH-
TepHeT-TIAaTdopMax, TakKuxX Kak localbitcoins.com mau bitcoin-treff.de.

U3-3a TEXHOAOTMYECKHUX 0COOEHHOCTEH KPHUIITOBAAIOT IIPABUTEABCTBA Pas3-
AVYHBIX CTPAH HE TOABKO CTAAKHBAIOTCI C IPEISTCTBUIMHU. ITH 0COOEHHO-
CTU MOTYT OBITH HCIIOAB30BAaHbI IIPH PETYAUPOBAaHUU. [JOASKHBI HAUTH pellle-
HHeE IIPOOAEMBI OTCYTCTBHS LEHTPAAN30BaHHBIX aMUIHHUCTPATHUBHBIX phIUua-
I'OB yIIPaBA€HHS, IPAKTHKYEMbIX COBPEMEHHBIM MeHeKMeHTOM. CTanaapT-
Hble cucteMbl 3Haii-CBoero-ITorpedureas (KYC) B manHOM caydae He OyayT
paboTrarth, TaK KaK II0AB30BaTEeASIM He HyKHO UACHTH(MPUIINPOBATE cels IIpu
oTKpwITUU cuera [Moeser, M., Boehme, R. and Breuker, D., 2013]. Kpome
TOTO, TICEBOHUM BAQIEABIIA KPUIITOBAAIOTEI ITPEIISTCTBYET AIOOOM KOHIIETI-
IIUH, KOTOpasi 3aBUCHUT, HAIIPUMED, OT 3HAHHUS AMYHOCTH II0Ab30BaTeAsI, KaK
TOTO TpebyeT Haa30p CO CTOPOHBI IIPAaBOOXPAHUTEABHBIX opraHoB [Charter of
Fundamental Rights of the European Union, 2012, p. 406].

Ecam rocymapcTBo MMeeT HaMepeHHE CO3/7aTh OIITHUMAaAbHBIM IIpoIlecc
obopoTa U POBBIX AKTUBOB, U IIPE¥K/Ie BCETO KPUIITOBAAIOTHI, OHO JOAIKHO
HAY4YHUTHCS BBICTPAUBAThH CBOIO IIOAUTHKY B YCAOBHUSX QaHOHHUMHOCTH IIOTEH-
IIHAABHBIX KAHEHTOB: AIOObIE IIOIIBITKH BBICTPANMBAaHHSA BAACTHBIX OTHOIIIE-
HHUM, OCHOBaHHBIX Ha AeIN(POBKE IEPCOHAANH ([IOCPEACTBOM BBICTPaHBa-
HUS Pa3sAHYHOTO POAA MHBECTHUIIMOHHBIX IAAT(OPM U BENCHUS PA3ANIHO-
ro poZia PEecTpoB), 3aBeOMO oOpedeHBI Ha Heyzmady. [loraraeM, 4To KOH-
CTPyHUpOBaHHE MeXaHH3Ma IIPaBOBOIO PErYAHPOBaHUSA 000poTa IH(PPOBBIX
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AKTUBOB MOAXKHO 0a3upoBaTbCs Ha IIPUHIUAIIE MPU3HAHUS T'OCYIaPCTBOM
AHOHUMHOCTH CBOUX KOHTpPAareHTOB. TaKoB ITOAXOA K IOPUANYECKON peraa-
MEHTAIIUH OOLIECTBEHHBIX OTHOIIEHUN HE HOB: 34 3TAAOH MOXKHO IPUHATH
HpeKpacHoO oTpaboTaHHBIN B TEOPHUH, 3aKOHOIATEABCTBE U ITPABOIIPUMEHU-
TEeABHOM MPaKTHUKE BO BCEX AEMOKPATHYECKUX 0DOIIECTBAX HAa BCEX YPOBHSIX
IIPOIIECC PEeaAU3aIINH IPakKIaHaMU CBOETO aKTUBHOIO U30HUpaTEeABLHOTO Ipa-
Ba (IpKUH IpuMep DyOAWYHO-IIPAaBOBOIO B3aUMOAEUCTBHUS roCyapcTBa U
rpaskaaHUHa [IPU aHOHUMHOCTH IIOCAEIHETO).

BMmecTe ¢ TeM HOBBIE PETYAHPYIOIIHE ITOAXOABI JAaeT ITyOAMYHAasl 3aIllHiCh
TpaH3akui. Tak, 1o CpaBHEHUIO C BO3BPATOM BbIBEIEHHBIX U3 00paIlleHHUs
NEHEeXKHBIX CPEeICTB, HAaIIpUMep, IIOCPEACTBOM CKAQIUPOBAHUA MHOTOMUA-
AUAPOHBIX 3aIllaCOB HAAMYHBIX OEHEXKHBIX 3HAKOB, MIAS YEero HCI0Ab30Ba-
AUCH OIIEepallly C KPUIITOBAAIOTOH (Oeaa MUAAMAPAEPOB 3axapyueHKo, Yep-
KallliHa U T. [O.), MOXKHO BBIZIEAUTH U OOECIIEHUTH OMTKOWHEI ITyTeM BHece-
HUA B YEPHBIN crucok TpaHi3akuui [Christopher, C.M., 2014; Boehme, R.,
Grzywotz, J., Pesch, P., et al., 2017]. To ke OTHOCUTCH U K IIPUOBIAU OT
OPYTUX HE3aKOHHBIX NEeHCTBUM, TAKUX KaK HE3aKOHHBIM 000pOT HAPKOTH-
KOB U opyxkuda [Boehme, R., Grzywotz, J., Pesch, P., et al., 2017]. Kaxx b1t
OTAEABHBIH OMTKOMH BO3MOZKHO OTCAEOUTH OO €ro UCTOYHHKA: JAaKe €CAU
HECKOABKO OMTKOWHOB XPAaHATCHA B OMHOM H TOM K€ KOIIIEABKE IT0Ab30BaTe-
AsI (TO4YHEe, B HEM XPaHSATCS 3aKPbIThle KAIOUHM) MAU JaKe €CAM HECKOABKO
OMTKOWHOB CBSI3aHBI C OHUM U TE€M K€ OTKPBITBIM KAIOYOM, KasKAbIH OUT-
KOWH B KOIIIEABKE WAHM CBSI3aHHBIH C OTKPBITBIM KAIOUOM Pa3AUYUM OAaro-
napsi CBOeU ITPOCAEXKHBAEMON M YHUKAABHOH HCTOPHH. DTO OYEHb BaXKHO
OAd 3aKOHOmaTeAel u mpaBompuMeHutTeseti. CaeqoBaTEeABHO, B OTAHYHE OT
KAAQCCUYECKUX 0aHKOBCKUX CHUCTEM, BBIXOAHBIE JAaHHBIE OMHOMN TPaH3aAKIIUU
10 KPUIITOBAAIOTE B AI0OO€ BpeMd OTIEAE€HBI APYT OT APYyTa U I0O3TOMY MOTYT
OBITH BHECEHBI B YEPHBIH CITMCOK 0e3 «OTpaBA€HUS» BCeX OMTKOWHOB, CBd-
3aHHBIX C COOTBETCTBYIOIINM OTKPBITHIM KAOuoM [Moeser, M., Boehme, R.,
Breuker, D., 2013; Boehme, R., Grzywotz, J., Pesch, P., et al., 2017].

H3r03keHHOE TIO3BOASET 3aKAIOYUTH, YTO (PUMHAHCOBAsI IIOAUTHKA TOCY-
JapcTBa OOAYKHA OCHOBBIBATHCH HE HA 3alpeTe TeX MAM HHBIX OIepallnil ¢
I POBBIMU aKTUBAMH (IIPEK/IE BCETO C KPUIITOBAAIOTOMH). 3arpeTr oO0beK-
TUBHO CYILECTBYIOIINX IBACHUH (0COOEHHO €CAM OHU HOCAT 3KCTEPPUTOPU-
aABHO-BUPTYAABHBIM XapaKTep) — OTKPOBEHHO OECIIEpCIIEKTHBHOE 3aHATHE.
FocymapCcTBO MOAXKHO HCIIOAB30BATh YVHUKAABLHBIE BO3MOXKHOCTH OAOKYEH-
Ha OAS ONTHMH3AIUU CBOell (PUHAHCOBO-OIOXKETHOMN ITIOAUTUKH, MPUHATH
HOBBIE ITPpaBHAA HUTPHLI M, UCIIOAB30BAB CBOHM IIyOAWYHBIE ITPEUMYIECTBA,
obecriedynTs cebe JOMUHHUPYIOIIEe II0OAOKEHNE BO BHOBD OTKPBIBIIIEMCSI IIPO-
CTPaHCTBE. A 0T€4EeCTBEHHBIH OMBIT PedPOPMBbI IIMBUAUCTUKU C H3IaHUEM
denepaspHbIxX 3aKOHOB No 34-03 u No 259-$3 11eaecoobpas3HO BOCHPUHATH
KakK 9Tall (IIyCTh U He OYeHb yAa4yHbIH) B co3MaHuN 3hDEKTUBHOTO MEXaHH3-
Ma peraaMeHTHPOBaHUA 060poTa IU(PPOBHIX aKTHBOB.
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Beepervie. B ctatbe nccnenyroTcsi NpoonemMbl, CBA3aHHbIe C onpenesieHneM npaBoBbIX MOHS-
TV, 061afaloLLMX CBOMCTBOM «OTKPbITOM TEKCTYpbl». B KavecTBe BBEAEHMS B UCCNEQyEMYIO
npo6nemMaTuky paccMaTpyBatoTCs NpMpoaa U 3Ha4EHNEe «OTKPbITON TEKCTYpPbI», MOHUMAEMOW B
KavecTse 0co60l pa3HOBUOHOCTN HEOMNPEeOENEeHHOCTM B TOM BMAE, B KOTOPOM OHa 6bina cdop-
MynupoBaHa B paboTax aBCTPUMCKOro NIMHrBUCTMYECKOro dhunocoda Opuapmxa Bacmana m
6puTaHckoro cmnocoda npaea lepbeprta Xapra.

Teopetnydeckune ocHoBbl. MeToabl. [okasaHo, 4TO B MHTepnpeTauum XapTa «0TKpbITas TEKCTY-
pa» NPOSIBMSETCS Y NPABOBbIX NMOHATUIA B MOrpaHnyHbIX Cryyasx ux ynotpebnenus, koraa 3Ha-
YeHWe MOHSATUSA CTAHOBUTCS HEYETKMUM, HEAICHBIM, HEOMPEeAEeSIeHHbIM U Y HAC y>Xe HET YyBEPEHHO-
CTV B €ro NpUMeHUMOCTU. Takune cny4vau cnegyeT oTnnyaTh OT iCHbIX, Korga nofo6Horo poga
COMHEHWIN He BO3HMKAaeT. B kayecTBe METOLONOrM4ECKO OCHOBbLI CCNENOBaHNS BbICTYNaeT
Teauc Xapra o TOM, YTO Npuv yNoTPebeHnn y MPaBoBbIX MOHATUIN 06HAPY>XNBAIOTCS «SApOBOE»
N «MOJSlyTEHEBOE» 3HAYEHUS. «F1ApOBOE» 3HAYEHUE YKa3bIBAET HA HAGOP OMNpPefeneHHbIX yCIo-
BV, MPY HaNNYMN KOTOPbIX YNOTPEONEHNE TEPMUHA SBMSIETCS ACHLIM, B TO BPEMSA Kak «Mosy-
TEeHEBOE» 3HAYEHWE OTCbIAET K YCIOBUAM, MPU HANMYMKU KOTOPbIX YNoTpebneHre TepMrHa He-
AICHO. «OTKpbITas TEKCTypa» B 9TOM CMbICIE SBMISAETCA HeyCTPaHVMbIM CBOMCTBOM MPaBOBbIX
MOHATHIA.

Pesyneratel uccnegoaHusi. OCHOBHbIM Pe3yNbTaToM MPOBEAEHHOro 1UccnefoBaHus SBMSET-
CSl YTBEPXLEHWNE, YTO «OTKPbITYIO TEKCTYPY» Kak HEYCTPaHMMOEe CBOMCTBO MPaBOBbIX MOHATUI
MOXHO 3NTMMWHMPOBATb MOCPELCTBOM KOPPEKTUPOBKW onpefeneHns. MNokasaHo, 4To Hambo-
nee NOAXOAALLMM cnocoboM onpefeneHns NpaBoBbIX MOHATUN C «OTKPbITON TEKCTYPO» MOXET
6bITb ONpefesnieHre B ynoTPebneHnm, UM KOHTEKCTyallbHOe OnpefeneHre, LUIMPOKO NPUMEHsie-
MOE€ B aHanuMTu4eckon dunocodunn.

KnioyeBble cnoBa: onpefenieHne, HeonpeaeneHHoCTb, OTKPbITas TEKCTypa, NPaBoBble MOHS-
TUS, KOPUANYECKUI A3bIK

Ana umtuposaHus: OrnesHeB B.B. lNMpobnema onpepeneHns npaBoOBbIX MOHATUA C «OT-
KpbITOW TekcTypow» // Mpaeocyame. 2020. T. 2, Ne 1. C. 150-161. DOI: 10.37399/issn2686-
9241.2020.1.150-161

MpaBocyaue. Tom 2, Ne 1. 2020



B.B. OrnesHes 151

The Problem of Definition of Legal Concepts
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Introduction: The article discusses the problems associated with the definition of legal concepts
which have the feature of “open texture”. The introduction presents the nature and meaning
of “open texture”, which is understood as a special kind of indeterminacy. Such concepts are
considered in the form in which they were postulated in the works of the Austrian linguistic
philosopher Friedrich Waismann and the British legal philosopher Herbert Hart.

Theoretical Basis. Methods. It is contested that, in Hart’s interpretation, “open texture” appears
in legal concepts in borderline cases, when the meaning of the term of “concept” becomes
indeterminate, unclear, uncertain, and we do not know whether or not it should be applied. Such
cases should be distinguished from clear-cut cases where such doubt does not arise.

The methodological basis of the study is Hart’s thesis stating that legal concepts have “core” and
“penumbra” of meaning. The “core” meaning indicates a set of certain conditions, in which the
use of the term “concept” is clear, while a “penumbra” meaning refers to conditions in which the
its use becomes less clear. “Open texture” in this case, is an irreducible feature of legal concepts.
Results. The main result of the study is the assertion that “open texture” as an irreducible feature
of legal concepts, can be disproved by changing its definition. It is shown that the most appropriate
kind of definition of open-textured legal concepts is the definition or contextual definition, widely
used in analytical philosophy.

Keywords: definition, indeterminacy, open texture, legal concepts, legal language

For citation: Ogleznev, V.V., 2020. The Problem of Definition of Legal Concepts with “Open
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BBenmenue

B toBcennesnoit u Hay4IHON AESTEABHOCTH MBI €CTECTBEHHBIM 06pa3oM
CTPEMHMCH K SICHOCTH HAIIUX PACCYKAECHHH, T. €. K TOMY, YTOOBI HCITOABL-
3yeMble HaMHU ITIOHSTHSA 10 BO3MOZKHOCTH OIHO3HAYHO IIepefaBasu MHMOP-
Malio o0 oKpyskarolieM Mupe. CTpeMAeHHe K SICHOCTH IIPH TAKOM IIOAXOMe
CTaHOBUTCH KPUTEPHEM OCMBICAEHHOCTU U B HEKOTOPOM CMBICAE — CTPOTOCTH
paccyxnenusa. Ho 4To0bI 3TOr0 MOOUTHCH, HA0 KAKUM-TO 00pa3oM yCTaHO-
BUTH UAU YTOYHUTH CBSI3b SI3bIKOBOTO BBIPAXKEHHs C TEM, YTO OHO 00O3HA-
JaeT KakK 3HaK sI3bIKa, HAO BBIAEAUTH TO, UTO OAXKHO OBITH IPEIMETHBIM
3HaAYEeHHEM JJaHHOTO I3bIKOBOTO BbIpasKeHUs. [[Ad 3TOTO caemyeT o6 paTUThCI
K TaKOMY HEOOXOAMMOMY SAEMEHTY ITO3HABATEABHOTO ¥ KOMMYHUKATHUBHOTO
IIpoliiecca, Kak olpeneseHue. e icTBUTEABHO, B OIIPENEACHUN MbI ITPUIIUCHI-
BaeM CMBICA TEPMUHY U TEM CAMbIM XapaKTepPHU3yeM IIPeaMEThI (oIpeaeAseM
OpPEeaMETHI), T. €. YKa3bIBaeM XapaKTePUCTUKU IIPEeIMETOB, KOTOPhIE TEPMUH
obo3HavaeT HMAM MOoAXKeH obo3HauaTh [BotimBuanso, E.K. u Jerrapes, M.,
2001, c. 249]. ITpu momoIIM OIIpeAeAeHU MbI IPUAAEM CTPOTo (PUKCHPO-
BaHHBIY CMBICA I3BIKOBBIM BBIpasKEHUSIM (TepMUHaM g3blKa) [Bouapos, B.A.
u Mapxkun, B.W., 2008, c. 423]. Takum 06pa3oM, onpeaeseHHUEe HE3aBUCUMO
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OT 1ieAel U CIIOCODOOB €ro BBENEHHS HE TOABKO MMEEeT BasKHYIO [103HABATEAb-
HYIO CTOPOHY, IIOCKOABKY C €TI0 ITOMOIIIbIO TO3HAIOIINY CyOBEeKT OAydaeT U
repegaeT HHMOPMAIIHIO 00 OKPYKAaIOIeM MHpPE, HO B UrpaeT OOABIIIYIO Me-
TOMOAOTHYECKYIO POAB C TOYKH 3PEHUS aHaAN3a CBA3EH TEOPETHYECKUX Tep-
MUHOB C IIPaKTUIECKOH nedareabHocThIO [[Toma, K., 1976, c. 12].

Tema ompeneaeHuil 6pIAa OCHOBATEABHO pa3paboTaHa ellle ApeBHerpede-
ckuMu (puaocopamu (Ipexkae Bcero IlaaToHOM M APHCTOTEAEM), a TaKKe
CPEeIHEBEKOBBIMH CXOAACTaMH, OQHAKO B OKOHYATEABHOM BHE OHA ObIra
cchopmyarpoBaHa AUIIL B KOHIE XIX — Havare XX B. B paboTax IO AOTHU-
Ke u ¢pusocodpru Hayku. Hamboablliee 3HaUYEHHE OIpeAEACHUE IPHOOpPeAo
B (pOpPMaAM30BAHHBIX TEOPUAX U (POPMAABHBIX CHCTEMAaX, IAe TpeboBaHMsd
CTPOTOCTH U IIOAHOTBI PACCYKAEHUS UI'PAIOT MAaBEHCTBYVIOIYIO POAb B IIPO-
U3BOACTBE BBIBOMOB M 3aKAlOueHUii. B aoruke ObIA maxke paspaboraH «ra-
KOHU paszea, Kak TEOpPHS OIIPEAEACHHUM, KOTOPBIN N3ydaeT KOMIIOHEHTHI, ITPH-
CYyTCTBYyIOILIFE B SIBHOH popMe (HAH IIoapa3yMeBaeMble) B AF0DOOM Ooaee HMAM
MeHee 3aKOHYEHHOM PACCYXKAEHHH, B AI00OM KOHIIEIIINN HUAU TeopUH» [[op-
ckuit, [1.I1., 1974, c. 3-4|. A HOCKOABKY OIIpeaeA€HHE BCET/Ia OCYIIIECTBASIETCS
B paMKaxX HEKOTOPOTIO f3bIKa, II03TOMY «COCPEIOTOYEHHOCTb Ha A3BIKE B BO-
IIpocax IIOCTPOEHUS apryMEHTOB H IIEPBOCTEIIEHHOE 3HA4YeHHE apryMEHTOB
Al pa3BUTUS (PUAOCO(DUH AEAAIOT IPUPOAY 3HAYEHUT U XapaKTep olpene-
AeHU ocobeHHO BaxkHBIMM» [Fetzer, J.H., 1991, p. 3]. OgHako cpenu (puao-
coOB U IazKe CPear AOTHKOB HET IIOAHOI'O COTAACHS B TOM, YTO TaKOE OIIpe-
OeAeHUe M KaKHe SITHMCTEMOAOTHYECKHEe 33/1a91 OHO [IOAZKHO periath. Aubo
olpeneAeHHE TOAYKHO (PHKCHPOBATH OHTOAOTHYECKHE CTPYKTYPHI B OOBEKTEI,
CYILIECTBYIOIIFE HE3aBHCHMO OT IIO3HAIOIIET0 CyObeKTa (TO, YTO IPUHATO Ha-
3bIBATh PEAABHBIMHU OIIPENEACHUSIMH), AU0O B OIIPEleACHUH (PUKCUPYETCH HC-
KAIOYUTEABHO TEPMHH KaK MaTEPHAABHBIM O0BEKT, KAaK HOCUTEAb 3HAYEHUS,
a He caMo ero 3HadYeHue, AU00 OIIpeileACHHE — 3TO OIlepaliys, PACKPbIBAIOIIAS
CMBICA T€PMHHA HWAW IIOHSTHS BO B3aWUMOCBS3U C APYTHMHU TePMHUHAMHU AU
HOHATHUAMH (TO, YTO IIPHUHSTO HA3BIBATb HOMUHAABHBIMU OITPEIECACHHUSIMHU)
[[lona, K., 1976, c. 9-10]. Iloyemy nagd OOHUX THIIOB AUCKYypCa ITPUTIOIHBI-
MU OKa3bIBAIOTCS OIHU BHUBI OIIPEIEACHUH, a IAd APYTUX — apyrue? [Touemy
OITpPEIEACHUS, UMEIOIIMEe IINPOKOEe XOXKIEHNE B TOYHBIX HayKax, HAalIpUMep B
MaTeMaTHUKe UAU (PU3UKE, HEIPUMEHHUMbI B TYMaHUTAPHBIX HAyKax?

TeopeTHYeCKHEe OCHOBBI. MeTOoABI

BoaMozkHBIE OTBETBI Ha 3TH BOIIPOCHI, II0-BUAUMOMY, AOAXKHBI OPHEHTHPO-
BaTbCd Ha TO, YTO, HECMOTPS Ha IIOCTYAUPYEMYIO YHUBEPCAABHOCTE OTHAEAB-
HBIX BUJOB OIPEAECACHHUS, UX HCIIOAB30BAHHUE IIOMHUMO BCETO IIPOYETO JOAK-
HO YYHUTBIBATH TAKXKE€ KOHTEKCT YHIOTPeOACHHS MOHATHIH HAH TEPMHHOB.
KonTekcryasbHass 00yCAOBACHHOCTh 3HAYEHHS TEPMHUHOB, TAKHM 00pa3oM,
HMEET PELIaoIIee 3HA4YEHHE U II03BOASET YYECTh HE€ TOABKO HMX CEMaHTH-
YEeCKYIO CIIEIIU(UKY, HO H UX OHTOAOTHYECKHE XapaKTepHCTUKU. Hauboaee
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HOOXOASIIUM A AEMOHCTPAIIMH 3TOU TOYKH 3PEHUS IIPUMEPOM SIBASETCS
oIrpeieA€HHE ITPaBOBBIX ITOHATHH, KOTZAa MPOCThIe Ha MEPBBIH B3TAAL IIO-
HATHS OKa3bIBAIOTCH CAOXKHBIM II0 COAEPKAHUIO KOMIIAEKCOM, BO MHOI'OM
OCHOBAaHHBIM Ha MIPAKTHKE UX yIIOTPeOAEHUS B IIPaBOTBOPYECKOH U IIPaBO-
IPUMEHUTEABHOH OeATeABHOCTH. DTO HaI0 VIYUTHIBATD, IIOCKOABKY XapaKTep
OITpeIeAIEMBIX ITOHATUHN MOXKET CYILIECTBEHHO IIOBAUSATEH Ha THUII U JaxKe Ha
BO3MOIKHOCTBE UX ollpeneaeHusa. Maiira Batiaz, HarrpuMep, IIpegasaraeT OTAU-
4aTh IIPABOBBIE TOHATUS OT JAECKPUIITHBHBIX ITIOHSITHH, 3aUMCTBOBaHHBIX U3
0OBINEHHOr0 S13bIKa, HECMOTPSI Ha TO YTO CAEAATH 3TO LJOBOABHO CAOXKHO. [Ipu
3TOM CaMHM [IPaBOBBIE IIOHATUS CAEAYET, II0 €0 MHEHHIO, Pa3IeAdTh Ha KOH-
KpeTHbIe U abcTpakTHbIe. Hampumep, IMOHATHUS «IOTOBOP», «COOCTBEHHOCTD,
«IPIMOH YMBICEA» B «YOUHCTBO» OTHOCATCH K KOHKPETHBIM, & «IIPaBO» B «00sI-
3aHHOCTL» — K abcTpakTHBIM [Bayles, M.D., 1991, p. 255]. KoukpeTrHsble mpa-
BOBBIE TIOHATHS OOBIYHO OITPEAEATIOTCH ITIOCPEACTBOM TPAIUIIMOHHOTO METO-
[la oIpeaeAeHUs depe3 OAMKaUIMi poa u BUnoBoe otauuue (Definitio fit per
genus proximum et differentiam specificam). Ho 2ToT MeTon He IPUMEHUM K
abCTpaKTHBIM IPABOBBIM IIOHSITHUAM, IIOCKOABKY OHH HE UMEIOT O0IIeTro poaa
U IBASIOTCS SUl generis. 9TOT OCOOBbIH XapaKTep abCTPaKTHBIX IPaBOBBIX
MIOHATHUH, 10 MHEHHIO OHOTO M3 BEAYIIHUX COBPEMEHHBIX (PHAOCO(OB IIpaBa
I''A.A. Xapra, 3aKAI09QE€TCA B UX «OTKPBITOM TEKCType», T. €. B UX CBOMCTBE
CTaHOBUTHCS HEOIIPENEACHHBIMH B IIOIPAHHUYHBIX (HECTAHAAPTHBIX) CAYIaIX
yrnotpebaenus. «OTKpLITasd TEKCTypa» TAKUX MOHATHI 00ycAOBAHBaeT HE0O-
XOIMMOCTD IIOMCKA PEAEBaHTHOIO CIIoco0a MX OIpefieAeHHs. XapT Obla om-
HUM H3 IIEPBbIX, KTO 00PATHACH K HCCAEIOBAHHUIO IIPUPOALI ¥ 3HAYEHHUS «OT-
KPBITOY TEKCTypPbD» IASI IIPABOBBIX IIOHATHUH, a TaKXKe K TOMY, KaK «OTKpPbI-
Tas TeKCTypa» BAUSET Ha ux omnpeneaenue [Bix, B.H., 1991; Bunikowski, D.,
2016; Schauer, F., 2013; Kacarkun, C.H., 2010; Oraesues, B.B., 2016].
BasKHOCTB pacCMOTpPEHUS 3TOr0 BOIIPOCa, 110 3aMeYaHUIo XapTa, CBI3aHa
eIIe U C TeM, YTO «OJHHUM U3 Pe3yAbTATOB COOCTBEHHO aHAAWTHYECKOU IOpHU-
CIIPYAEHIINH BO BCE BO3paCTaloIell CTelleHH Oblaa B OCTAeTCd AEMOHCTPALIS
“OTKPBITOH TEKCTYypbl” UAW CMYTHOCTHU II€pU(EPUN ITOHATHN, UCIIOAB3YEMBIX
B [IOBCETHEBHOM JKU3HU IIpaBa U TaM, TJie IIPpaBOBbIE IIPAaBHAA, BKAIOYAIOIITHE
TaKWe IIOHSTHS, He CIIOCOOHBI IIPEeNOIPEeAEAUTDh €INHCTBEHHOCTE PEIEHUS B
OTHEABHBIX caydaax» [Xapt, I'A.A., 2017, c. 141]. Unea Xapra B o0IiieM BUIE
3aKAIOYaAaCh B TOM, YTO [ASI TOTO, YTOOBI PEIIUTH, IIPUMEHHMO AU IIPABHAO
B OIIPEIEACHHOHN CHUTYAallHH, CAELYeT YCTAHOBUTE I'PAHUIIB] 3HAYEHHUST O0IIIEro
TEepMHHa, IIPUCYTCTBYIOIIEr0 B 3TOM IIpaBuae. Hampumep, mpuMeHeHMe IIpa-
BHAa «VIcmoAb30BaHMe CPeCTB IIEPeABIZKEHHS B ITapKe 3arpernieHo» (No vehi-
cles in the park), Kak IIpaBHAO, 3aBUCHUT OT TOI'0, IBASIETCS AW C TOUKH 3PEHUS
JAHHOTO IIpaBHAA OIIPEIEACHHBIN 00BEKT «CPEICTBOM IlepeaBHzKeHuD» [Oraes-
HeB, B.B., 2016, c. 237-238|. B 9CHBIX UAM CTAHAAPTHBIX CAyYasaX, OTMeYaeT
XapT, «0011I1Ie HOPMBI He Hy>KIAI0TCd B HHTEPIIPEeTalu! <...> IIPU3HAHUE IIPH-
MEPOB BBITASIUT O6ECIIPpOOAEMHBIM (MAM aBTOMATHUYECKHM), <...> CYILIECTBYeT
ob11iee coraacre B CyzKIEHHUH OTHOCHUTEABHO IIPHUMEHHUMOCTH KAACCH(PUITUPY-
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OIMX TepMuHOB» [Xapt, IA.A., 2007, c. 130]. B rorpaHUYHBIX UAW HECTaH-
JOAPTHBIX CAyYasIX y?Ke He Tak FCHO, IIOJAEIKHUT AW IIPUMEHEHUI0 OOIIMH Tep-
MuH: «CyIIecTBYIOT OOBOABI U 34, B IIPOTHUB HCIIOAB30BaHUS OOIIETO TEepPMHU-
Ha, HO HET HUKAKOM YCTOHYHUBOM JOrOBOPEHHOCTH HAM COTAAILIEHUS, KOTOPOE
orpezieasno ObI ero ucroab3oBaHue» [Xapt, [A.A., 2007, c. 130-131]. Takue
TEPMUHBI XapaKTepU3YyIOTCd ABOMCTBEHHOCTBIO 3HAYEHHd: C OJHOM CTOpPO-
HBI, Y HUX OOHapyKMBaeTCsd TaK Ha3bIBAEMOE «IOPOBOE» 3HAUYEHUE, KOTOPOe
YKa3bIBaeT Ha HA0Op OIIPEIEA€HHBIX YCAOBHH, IIPU HAAWYHUH KOTOPBIX VIIO-
TpebAeHVEe TePMHUHA SIBASIETCH SCHBIM, a C APYTOH CTOPOHBI — «IIOAYTEHEBOE»
3HA4YEeHUE, KOTOPOE OTCHIAAET K YCAOBHUSAM, IIPHU HAAWYHH KOTOPBIX yIIOoTpebae-
HHeEe TepMUHa HedcHOo. OKa3bIBaE€TCs, UTO OIPENEAUTH 3HAUYEHHE TepMUHA B
TaK HA3bIBAEMbBIX ITIOI'PAHUYHBIX CAyYadX €ro yrorTpebAeHHsS BecbMa IIpodae-
MaTugHo. Kak pa3 UMEHHO TO, YTO IIpaBHAA B IIOTPAHUYHBIX CAy4YasX CTaHO-
BATCS HEOIIPEAEACHHBIMH, XapT U Ha3bIBAET «OTKPBITOM TEKCTYPOM» IIpaBHA
(z sa3pIKa B 1eaom) [Xapt, I.A.A., 2007, c. 131]. OcHOBHag pobaeMa 31eCh
3aKAIOYAEeTCHd B TOM, UTO €CAM B CBOEM S/pe€ IIOHSTHE YETKO OIIPEIEAEHO, TO,
KOT/Ia MbI IBUTAEMCH OT LIEHTpPA K ITIepUdepUuH, ero rpaHuIbl CTAHOBATCS He-
YEeTKUMH, HESCHBIMH, HEOIIpeIeACHHBIMH. MBI He yBepeHbI B CTAOHABLHOCTH
3HAYEHUd TaKOr'o ITIOHATHH, KaK 9TO UMEEeT MECTO, HAIIpUMeED, B CTAaHAAPTHOM
caydae ero ymotpebaeHus. [IoHSTHE «CPEACTBO IEPEABIKEHUS» B OOBIMHOM
KOHTEKCTE IIPECTaBASIETCS BIIOAHE SICHBIM, HO CTOHUT HaM IIOMECTHTBL €ro B
IpaBUAO «VIcTIOAB30BaHME CPENCTB IEPENBHKEHNS B ITapKe 3allpellleHo», Kak
OHO CTAHOBUTCS HESICHBIM M HEOIIPENEACHHBIM: MBI He 3HA€M, BKAIOYAIOTCS
AV B OOBEM 3TOrO MOHATHHA IIOMHMO CTAHAAPTHOIO CAydas aBTOMOOHAS Po-
AVIKOBBIE KOHBKH, OETCKAasd KOASICKA, CKeHTOopan! U mpod. [loaToMy mmpaBHAo,
cozepkallee mogoOHOr0 pojsia IIOHATHS, CTAHOBUTCS HEOIIPENEACHHBIM (MAU
HIMEIOIIHUM «OTKPBITYIO TEKCTYPY»), T. €. HECTaOUABHOCTEH 3HAYEHHUS ITOHATHS
IIPUBOUT K HECTAOUABHOCTH IIPaBHAa, B KOTOPOM 3TO IIOHSATHE COAEPKUTCH.

XapT, Kak U3BECTHO, II03aUMCTBOBaA HIEI0 «OTKPBITOU TEKCTYpPhI» y CBO-
€T0 OKC(OPACKOI'0 KOAAETH AMHTBUCTHYECKOI0 hraocoda Ppuapuxa Baiic-
MaHa, KOTOPBIH MCIIOAB30BaA 3Ty UAEI0 B Ka4eCcTBE apryMeHTa IIPOTUB ¢e-
HOMEHAAUCTCKOH IMO3UITHMU O CBOANMOCTH BBICKA3bIBAHUHN 0 MaTePHUAABHBIX
00BeKTaxX K BBICKA3bIBAHUSM O UYYBCTBEHHBIX JAHHBIX, C OMHON CTOPOHEI, U
IIPOTHUB BepH(PHUKAIIMOHU3MA B I1€AOM, C Apyro# cropoHre! [Waismann, F.,
1960; Oraesnesn, B.B. u CypoBues, B.A., 2018]. Bcaen 3a BaticmanoMm, Ko-
TOPBIA CUHUTAA «OTKPBITYIO TEKCTYpPY» (PyHIAMEHTAABHBIM CBOMCTBOM 0OOAB-
LIIMHCTBA SMIIUPUYECKUX IOHATHH, XapT NPUITHCHIBAET 3TO CBOHCTBO U II0-
HATUSIM IOPHUANYECKOTO $3bIKa, YTO BBI3BAAO B HAYYHOM AUTEpaType MHO-
3KeCTBO BoIIpocoB [Lyons, D., 1999; Schauer, F., 2013]. 3meHuaacs Au ata
Huaes Mocae 3auMcTBoBaHUA? OOHMHAKOBBIM AW oO0pa3oM Xapt u Baticman
IIOHUMaAN HUOEI0 «OTKPBITOH TEKCTyphD»? BO3MOXKHO AWM IIPUMEHHUTH HEIO0
«OTKPBITOH TEKCTYPhI» K HEAMITHPUIECKUM ITOHITUAM? MBI OCTAaBHM B CTO-
pOHE OTBETBHI Ha 3THU BOIPOCHI U COCPELOTOYHMCS Ha ImpobaeMe oIIpeseAe-
HUS IIPABOBBIX IIOHATHUH C «OTKPBITOU TEKCTYPO».
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Pe3YABTaTBI HCCA€OAOBAaHHA

BaticmaH cuuTas, YTO MMEHHO «OTKpbITad TEKCTypa» MeIllaeT HaM OKOH-
JaTeAbHO BEPU(PUIIMPOBATL OOABIIMHCTBO SMIHNPUYECKUX YTBEPIKICHUMH:
«Bo3pMeM Ar060e BBICKA3bIBAHHUE O MaTepHAABHOM OOBeKTe. TepMHHBI, KO-
TOPbI€ B HEM BCTPEYAIOTCH, HE ABASIOTCS MCYEPIILIBAIONIMMH; 9TO O3Hada-
€T, 9TO MBI HE MOZKEM IIPEABUAECTE BCE BO3MOZKHBIE CAydJal, B KOTOPhIX OHH
MOAZKHBI HUCIIOAB30BAThCH; BCETZA OCTAeTCHd BO3MOXKHOCTB, XOTHA H caabas,
YTO MBI HE YYAU TOTO MAM HHOTO, YTO MOXKET UMETh OTHOIIIEHHE K UX HCIIOAb-
30BaHHIO; U 9TO O3HAYAET, YTO MBI HE MOXKEM IIPEeABHUAETHh BCE BO3MOXKHBIE
00CTOATEABCTBA, IIPU KOTOPBHIX BHICKA3BIBAHNE UCTUHHO MAU AOKHO» [Wais-
mann, F., 1960, pp. 120-121]. To, 4To MBI HE MOKEM OKOHYATEABHO BEPH-
pUIIPOBATH AU ITOAHOCTBIO OIIPENEAUTE TaKHe TEPMHUHBI, HAIIPIMYIO CBd-
3aHO, coraacHO BaricmaHy, C HX «OTKPBITOM TEKCTYPOM».

BaticmaH HCXOQMA B3 TOTO, YTO TEPMHH OIIpeaeAseTCd, KOrjia OIIHChIBa-
€TCd cuTyalud, B KOTOpOfI OH AOAZKEH HCIIOAB30BATBHCHA. Ho MmozkeM AW MBI
WCYEPIIBIBAIOIINM 00pa30M OIIHCATH BCE CHUTYaIIMH BO3MOXKHOTO HCIIOAB30-
BaHusa TepMuHa? OTBeT BalicmMaHa oTpHIlaTEAbHBIH, ITIOTOMY YTO «MBI HH-
KOT/Ia Ha CaMOM [JIEA€ HE CMOIKEM HCKAIOYHUTH BO3MOXKHOCTb BO3HUKHOBEHUSI
KaKOro-AM0O HeIIpeIBUEHHOTO (pakTopa, U IIOTOMY MBI HE MOIKeM OBITh
YBEpPEeHbI B TOM, UTO BKAIOUHAHM B OIIPEAEACHHE BCE, 4YTO HeoOXOomuMo, H,
CAEIOBATEABHO, IIPOIIECC OITPENEACHUS M YTOYHEHUHd HUOeU OyIeT ITPOIOA-
KaThbca beckoHewHO» [Waismann, F., 1960, p. 122]. OupeneseHue TepMHHA
C «OTKPBITOH TEKCTypoi» Hen30e:KHO OyaeT HEIIOAHBIM, T. €. OHO He Oyxmer
OXBaTbIBaTh BCE CAydYaMW €r0 HCIOAB30BaHUS. M3 3Toro Balicman geasaer
CBO#i TAaBHBIN BBIBOA: «HermoaHoTa Harell BepudUKanuy YKOpeHeHa B He-
IIOAHOTE OIIPEAEACHHUS ITPUBAEKAEMBIX TEPMHHOB, a HEIIOAHOTA OIIPEeAe-
HUS YKOPEHEeHa B HEIIOAHOTEe AMIIMpPHYEecKoro omnucaHus» [Waismann, F.,
1960, p. 123]. B aTom cMmBICcAe OIIpedeAcHUE IOHATHUS OyAeT HEIIOAHBIM U
He3aBepIlleHHBIM. KOHeYHO, IPOEKT AMHI'BUCTHYECKOTO aHTHPEIyKIIMOHH3-
Ma Baiicmana OblA OpHEHTHPOBaAH Ha aHAAW3 AMITUPHUYECKUX MIOHATHH U
BBICKA3bIBaHUM. XapT XK€ IMoKasaa, 4TO HACI0 «OTKPBITOM TEKCTYPBbI» MOXK-
HO 3KCIIAMIIMPOBaTh U B APYTHUX TUIIAX AUCKypCca, B Y4aCTHOCTH B IOpHAHNYeE-
CKOM, T/Ie 3Ta HUfed [I0AyYaeT HOBOE 3By4YaHHE M MHTEPIIPEeTaIHIO.

«OTKpBITasI TEKCTypa» IIPAaBOBBIX IIOHATHH B TEOPUH XapTa CBd3aHa C He-
OIIPENEAEHHOCTBIO IIpaBa. OTa CBA3b COCTOHUT B CAEAYIOIEM. XapT CUHTaA,
YTO IIPABO ABAAETCA HEOIIPEAEAEHHBIM, IIOTOMY 9TO HEOIIPEAEAECHHBIMU AB-
ASIFOTCS M IIpaBHAA, U3 KOTOPBIX IIPaBO COCTOUT, U IIOHATHH, KOTOPbIE OHO
COEPKUT, BKAIOYAs ITOHATHE CaMoro ITpaBa. 1 y mpaBuA, U Y HIOHATUH €CThb
obracTh mpuMeHeHUd. HeonlpeieAeHHOCTE B TAKOM CAydae 3aKAIOYaeTCd B
TOM, YTO y HaC HET IIOATBEPKIAECHUS TOTO, IPUMEHNMO AU JaHHOE BbICKA3bI-
BaHUE HAU IIPaBHAO K OIIPEIEACHHBIM CHUTyallUdgM. ApPryMeHT XapTa O He-
OITPEeNEA€HHOCTH OCHOBAH Ha TOM, YTO ITPUMEHEHUE IIPaBHA, IIOHATUH HAU
BBIpazKeHUH IBASIETCS YaCTUYHO HEOIIPEAEAEHHBIM HU3-3a TAKOI'0 UX 3IIHCTEe-
MOAOTHYECKOT'O0 He/IoCTaTKa, KaK IOTeHINaAbHasd HEYBEPEHHOCTH OTHOCH-
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TEABHO IIPHMMEHHUMOCTHU 3TOI'O IIOHATHL, BBIPAa2KECHUA UAU ITPpaBHAA. HOSTOMy
CAeyeT pa3AMdaTh SICHbIE OCHOBHBIE CAyYaH, KOTA IIPAaBHAO, COAepIKaIIee
rogo0OHbIEe TePMHUHBI, IBHO IIPUMEHHNMO, U CAOXKHBIE CAyYaH, KOT/IA €CTh OC-
HOBaHUSA U JAd YTBEPXKAEHUS, U AT OTPUIIAHUS €ro IIPUMEHHUMOCTH. OTO
CB{I3aHO, B IIEPBYIO O4Yepenb, C T€M, UYTO MBI HE MOXKEM IIPEABHAETH BCEX
00CTOSTEABCTB U yIECTh BCE BO3MOIKHBIE CHUTYAIIMH [IPUMEHHNMOCTH IIPaBO-
BBIX ITOHATUMN: «3aKOHO]_IaTCAI/I — 9TO AIOAY, U OHHU HE MOI'yT UMETH CTOABKO
3HAHUH 000 BCEX BO3MOIKHBIX COUYETAHUIX OOCTOSTEABCTB, KOTOPhIE MOXKET
npenonHecTH bynyiuee» [Xapt, I.A.A., 2007, c. 132]. Takum obpa3om, OTHO-
LIIEHUs CXOACTBA C 00pa3liaMU UAU CTAaHAAPTAMU OIIPEAEASIOT IIPABUABHOE
IIpUMeHEeHHe IIpaBHAa UAM TepMuHaA. Kak BepHO orMeuaeT Hukoaac CraB-
poIyAoc, ceMaHTHYecKas KOHIIENIIHs XapTa OCHOBaHAa Ha «IIOHHMaHWH
IMMOHATUN Kak CBOOHUMBEBIX K CbaKTaM HCIIOAB30BaHHA, K IIOCAECOOBATEABHO-
My IIPMMEHEHHIO TePMHHA, K [IPOIeaypaM YCTAaHOBAEHHS TOTO, YTO TEPMHUH
IIpUMeHdeTCsd, UAH, B 6oaee 00IleM CMBICAE, K YCAOBHSAM €ro IIPUMEHEHHI»
[Stavropoulos, N., 2001, p. 91].

Bot 31ecek 1 Bo3HHKaeT IIpobdaeMa OIPEeNeAeHHd, IIOTOMY UTO «OIIpeaeAe-
HUe, KaK IIPEAIIOAaTraeT 3T0 CAOBO, — 9T0, B IIEPBYIO O4Yepeab, BOIIPOC IIPOBeE-
AC€HUA I'PAHUI] UAHU PA3AUYCHUA MEXAY OAHHUM THUIIOM Bemeﬁ U ApyruM, 49To
A3BIK (PUKCHPYET OTAEABHBIM caoBoM» [Xaprt, I'A.A., 2007, c. 21]. OgHako
«KaKUMH ObI CAOKHBIMH HH OBIAM HAIITH OIIPEAEACHUS, MBI HE MOXKEM CHe-
AAQTh UX HACTOABKO TOYHBIMH, I1TO6]':>I OHHU OI'PaHUYUBAaAU OIIPEANCAAEMBIE I10-
HATHS BO BCEX BO3MOXKHBIX HAIIPABACHHUAX M YTOOBI MBI MOT'AH OKOHYATEAB-
HO CKa3aTb, YTO IIOHATHE AMOO IIPHUMEHHMO K KOHKPETHOMY CAy4Yalo, AH0OO
Het [Hart, H.L.A., 1983, p. 275]. Kak u Baticman, XapT Tak:Ke IPUXOLUT
K BBIBOJY, YTO IIOAHOE OIIPEAEACHHE ITIOHATHS HEe MOXKET OBITH BBIIIOAHEHO.

Ho ecamn MBI HE MOXKEM OIIPENEAUTH (IMIIMPHUYECKHE HAU IIPABOBBIE) ITO-
HATHA OKOHYATEABHBIM 00pa3oM M3-3a UX OTKPBITOM TEKCTYpPbI, TO KaK MBI
Torza OyZeM HX HCIIOAB30BaTh? Beapb CKOABKO OBl MbI HH IIBITAAMCH OIIpEsie-
AVTB IIOHSTHE, OTKPBITYIO TEKCTYPY MBI YCTPAHUTE He MoxKeM. AfoOoH mpes-
MET, OTHOCHUTEABHO KOTOPOT0 MBI 00pasyeM HOoHATHe, 06AanaeT 6eCKOHEYHbIM
MHOZKECTBOM CBOMCTB, U BCET/Ia MOXKHO HaWTH TaKOH IIPEeIMET, KOTOPhIN He
roariafgaeT 1o Hallle IIOHSITHEe, HO KOTOPBIH caeoBaAo ObI Tyza oTHecTH. I1o-
3TOMY MBI KOPPEKTHPYEM OIIPENEACHUE, PACIIHPSII COAEPIKAHUE ITIOHATHS 33
cueT MOOABAEHHS MIOIIOAHHUTEABHBIX IIPHU3HAKOB. [lepBoe, 1o MHeHHI0 XapTa,
C Yero cAeAyeT Ha4daThb IIPU OIIPEIEACHHH OOIIET0 TePMHHA C TOYKH 3PEHUS
IIpaBHAA, TaK 3T0 O0OPATUTHCS K H300pazKeHUIO, IIPUMEPY UAHU OIIPEeaeACHHOMH
CHUTyalllH, Ha KOTOPhIE IIPaBUAO HarpaBaeHo [Bix, B.H., 1991, p. 54].

Hanpumep, HoOHATHE «CPEACTBO II€PEABHKEHHs», 00Aanasd OTKPBITOH
TeKCTypOﬁ, ABAAETCA HEOIIPEAEAECHHBIM B TOM CMBICAE, 9YTO, KaKHUE€ 6BI HO-
Bble KBaAHU(HUIIHPYIOIINE IIPU3HAKH Mbl HH H00aBASIAM, MBI HE CMOXKEM 3a-
BepIIUTL oIlpeneseHHe. Ha ompemeseHHOM aTare MBI MOXKEM SAHMHUHHPO-
BaTh HEOIPEAEACHHOCTh, YCTAHOBUB 0oA€e TOYHBIE IIPAaBHAA YIIOTPeOACHUS
IIOHATHUS — CUUTATh CPEACTBOM IIEPEABHKEHHUS TEXHHUYECKOE yCTPOHCTBO
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JIASI TIEPEBO3KHU AIOAEH U /HUAU TPY30B, IPOU3BOASIIEE IIIyM U 3arpsI3HIIONIee
Bo3ayX. Yepes Kakoe-To BpeMs MOTYT IIOSIBUTBHCS CPEeACTBA IIePeIBUKEHU,
HE COOTBETCTBYIOIIHE 9THUM IIpaBHAaM, HO IIOAIIAJAIOIINE 10 3TO IIOHATHE
U IPUBOALAIINE K HOBOM HeolpeneAeHHOCTU. Becerzma MoxkHO Ha¥TH Takoi
KOHTEKCT, T/le OIIpeleAeHHe, KaKoe Obl MBIl HH JaAH, 9TOMY KOHTEKCTY CO-
OTBETCTBOBAaTh He OYyAET, a 9TO CBUIAETEALCTBYET 00 «OTKPBITOH TEKCType»
AIOOOTO (AMITMPUYECKOr0 HAU IIPABOBOrO) ITOHATHS. KOHTEKCT ymoTpebae-
HUS 3/1eCh UMEET pellaroliee 3HaUYeHHe, T. €. IIPHU IIOSIBAEHHH HOBOT'O KOH-
TEKCTa MbI BBIHYXK/IEHBI KOPPEKTHPOBAThL HAIlle OIIPEIEACHHE OTHOCHTEAD-
HO 2TOT0 KOHTeKCcTa. Bo3MOXKHO, UMeHHO 3TOoT pakT BaticmaH uMmea B BULY,
KOTZIa TOBOPHA, UTO «OIIPEAEACHUS OTKPBITHIX TEPMHHOB 8Ce20a SIBATIOTCS
KoppekTupyeMbeIMH» [Waismann, F., 1960, p. 120]. OTo He o3Ha4YaeT, 4TO
MBI HAIlIAH OKOHYATEABHOE OIIpedeACHHEe, AUIIL IPUIIAN K TOMY, YTO Y HaC
IIOSIBASIETCS «IIPHEMAEMOE IIOHATHE, €CAH C €r0 IIOMOIIBIO JOCTHUTAETCS I10-
cTaBA€HHad 1ieak [Waismann, F., 1977, p. 223].

Xapt, Kak ¥ BaticmaH, mon oIpefieAeHHEM ITOHHMMAaeT CIIOCOO OITHCAaHUS
TOTO, KaK TepMHH yrnoTpedasercs. CyTsb rmoaxoza Xapra 3aKAI0UaeTCsS B TOM,
YTO BMECTO OIIPEAEAEHHS OTAEABHOTO TEPMHUHA HEOOXOANMO PacCMOTPETEH BbI-
CKasblBaHUE, Te COOTBETCTBYIOIIEE $S3bIKOBOE BBLIPAXKEHHE UTPAET Xapak-
TEPHYIO OASI Ce0sl POAb B Pa3bICHAETCS, «BO-IIEPBbIX, IIOCPEICTBOM CIIEITHU(H-
KaIl¥ YCAOBHH, IIPH KOTOPBIX BCE BBICKA3BIBAHHE HCTHHHO, H, BO-BTOPBIX,
IIOCPEOCTBOM TOIO, KaK JAHHOE BBIPAZKEHUE YIIOTPEOATETCS AT TOTO, YUTO-
OBl IIOAYYHTH 3aKAIOYEHHE Ha OCHOBAHHH IIPaBHA B KOHKPETHOM CAydae»
[Hart, H.L.A., 1954, p. 49]. IIpu TakoM IIOAXO/€ BOIIPOC IIOAHOTBI UAH 3aBeEp-
LIIEHHOCTH OIIPENEACHUS He BO3HUKAET; MBI IIPOSICHIEM 3HAYEHUE ITOHATHS
HAW TE€PMHHA C «OTKPBITOH TEKCTYPOH» depe3 aHaAW3 IIPOIIO3HUIIMOHAABHBIX
dopM, B KOTOPBIX OIIPENEATIeMOe I3bIKOBOE BBIPAKEHHE HCIIOAB3YETCH. JTOT
II0/IXO[ UMEET BeCcbMa OAN3KO0e CXOZICTBO C METOIOM, PACIIPOCTPAaHEHHBIM Cpe-
o PHUAOCO(POB-aHAAUTHKOB U AOTHKOB (XOTH B HESTBHOM BHJIE €T0 MOXKHO 00-
Hapy>KUTb y2Ke B paborax Benrama [Bentham, J., 1843; Hart, H.L.A., 1982]),
a UMEHHO C METO/ZIOM «OIIPeAeAeHHUs B yHoTpebaeHuM» (definition in use), MAu
KOHTEKCTYaABHOTO OIIPEAEAEHHS, Ha YT0 XapT caM TaK UAH HHa4de yKa3bIBaeT
[Hart, H.L.A., 1954, p. 48; Hart, H.L.A., 1983, pp. 34, 89-91, 272-274, 288;
Xaprt, I'AA., 2007, c. 21-25; Xaprt, I'A.A., 2017, c. 146-148, 158|. Bot Kak
paboTy 3TOro MeToa OIIMChIBAET COBPEMEHHHK M Koasera XapTa OpHuTaHCKUH
aHaauTHdeckuil draocod Aavdpen Atiep: «<Mpl ompenesgeM CHMBOA 8 Yno-
mpebeHuu (KypcuB mMoii. — B.0.), He yTBepKaasd ero CHHOHUMUYHOCTE C He-
KOTOPBIMH APYTHMH CHMBOAGMH, HO ITOKa3bIBasd, KaK IIPEIAOKEHHS, B KOTO-
PBIX OH 3HAYHMO BCTPEYAETCsI, MOXKHO IIEPEBECTH B 9KBHBAaACHTHBIE IIPEIAO-
JKEHUs, KOTOpble He cofiepkKaT HU caM OepuHUueHOYM, HU KaKoH-An00 U3 ero
CHHOHUMOB» [Aiep, A./[Ik., 2010, c. 85]. UHBIMU cAOBaMU, JaHHBIHA METO/, 3a-
KAIOYaeTCd B TOM, UTO I3bIKOBOE BBIPAsKEHHE NOAKHO aHAAU3HUPOBATHCS TOAD-
KO B paMKaX KOHTEKCTa ero YIIOTPeOAEHHSI, T/ie KOHTEKCT JAeMOHCTPHUPYET, UTO
000c0oOAEHHOE OT HEro sI3bIKOBOE BBIPasKEHHE CaMo I10 cebe He BBIIIOAHSIET -
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HOTATUBHYIO (PYHKIHIO. «OTKpbITAd TEKCTypa» IIOHATUS IIPH TAKOM II0IXOE
He YCTPaHsSeTCsI, HO KOPPEKTHUPYETCS €ro OIIpeIeACHHE.

OfHaKO «OTKpbITas TEKCTypa» IIPaBOBBIX IIOHATHH MOAYKHA pPacCMaTpH-
BaTbCs HE KaK HENOCTaTOK, CKOpee KaK ITPEUMYIIECTBO B TOM CMBICAE, YUTO
OHAa II03BOASET Pa3yMHO HCTOAKOBATH IIpaBHAa B TOT MOMEHT, KOTa OHH
IIPUMEHIIOTCS B CHTyallUSaX W IIPOOAEMHBIX CAydasX, KOTOPbIE HX CO3Ia-
TEeAU He IIPEeIBUIEAN MAM He MOTAU IpeaBuznetsd [Bix, B.H., 1991, p. 65|, u
II03BOASIET BBIATH U3 00AACTH «IIOAYTEHH» Ha OoA€e «OCBEIIEHHYIO TEPPUTO-
puio». XapT He pazpaboTas CIEIIHAABHON CEMaHTHYEeCKOH TEOPHH HAHU OCO-
6oii Teopuu 3HAUYEHUd, KOTOopasd Oblaa ObI IIPUMEHHMA K aHAAU3y IIPABOBBIX
OHATHH, Ha YTO, B YaCTHOCTH, obpariaeT BHUMaHue ['oproH Betikep [Bak-
er, G.P., 1977, pp. 43-44]. [lo-BugumMomMy, XapT IpUAEPKUBAACH KOHBEH-
IIMOHAAWCTCKOH TPaKTOBKH 3HA4YE€HUS, COTAACHO KOTOPOH YyTBEpKIAETCS
CYILIECTBOBAHHE CIEIH(PUIECKHUX HHTEPCYOBEKTHUBHBIX CYIIHOCTEH, KOTO-
pble IIOPOKAAIOTCHA B paMKax TOTO MAM HMHOI'O COIITMOKYABTYPHOTO, UCTOPH-
YECKOI'0, AMHTBHCTHYECKOTO CO00IecTBa. 3HAUYEHHUEM C TOYKU 3PEHUS KOH-
BEHIIMOHAaAN3Ma BBICTYIIAeT HeKas IIPOMeXKyTOYHas CyIIHOCTh, HE OTHOCS-
rascd HU K IICHXHYECKOMY, HHU K (PH3HYECKOMY MHUPY. XapTy 3TOro OBIAO
BIIOAHE JOCTATOYHO, YTOOBI 0OOCHOBATEH OCOOBIH CEMaHTHYECKUH XapaKTep
IIPABOBBIX IIOHATHH U UX HEM30€XKHYIO «OTKPBITYIO TEKCTYPY».
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Bseperne. HeobxogumocTb nccnefoBaHus KeanmdrKauMOoHHbIX OLLMOOK OBYCNoBIEHa TeM,
YTO 3TO He Cny4anHoe, a BrnonHe 3akoHoMepHoe aBneHne. CnegyeTt NoHMMAaTh, YTO ntobas ges-
TeNbHOCTb YerioBeka, 0CO6EHHO CBA3aHHasA C NO3HaHMEM, HECET B cebe PUCK OLLUMOKK («errare
humanum est» — «4enoBeky CBOMCTBEHHO oLumbaTbCs»). [03TOMY C coumanbHOM TOYKM 3pe-
HWSA BMOSTHE 3aKOHOMEPHO, YTO KBaNMUKaLIMOHHbIE OLLMOKM COBEPLLIANIUCH B MPOLLUIOM, UMEKOT
MECTO B HACTOALLEM U, K COXaNeHuo, HensbexHol B 6yayLiem. C apyrov CTOPOHbI, NOCKOMNbKY
camu OLLMOKM, UX MPUHMHBI 1 MOCIEACTBUS NOAAAITCA TUNU3aLum, eCTb OCHOBaHME FOBOPUTH
1 O CBOVCTBEHHbIX UM CneumdryecKnx 3aKOHOMEPHOCTSX.

Kpome Toro, B pocCuCKON Hay4YHOW nuTepatype [OCTaToOYHO 60MblIOe BHUMAHWE yaenseTcs
N3YYEHMIO TaKUX POJOBbIX MOHATUN, Kak «NpaBoBas oLLMbOKa», «NpaBoONpUMEHUTENbHAs OLLNG-
Ka» «CrneAcTBeHHas oLnbKa», «CyaebHas oLumbka», [alLLmMX 06LLYI0 XapakTePUCTUKY KBau-
hVKaLMOHHbBIX OLUMOOK, a TakXe aHann3dy NPUMEHEHUSI KOHKPETHbIX YronoBHO-NPaBOBbIX WH-
CTUTYTOB W HOPM, JAIOLLIMX HEMOCPEACTBEHHYIO XapakTEPUCTUKY KBanMUKaLMOHHbIX OLLMGOK.
OTOro Henb35 ckasaTb O BUAOBOW XapaKTEPUCTMKE KBaNMUPUKALMOHHbIX OLLINOOK.
Teopetnydeckune ocHoBbl. MeTofbl. BaxHyo ponb B npolecce UCCrneaoBaHWsa TeMbl Cbirpanmn
paboTbl Mo npo6aieMam Keanudukaumm NpecTynineHnii, a Takxe Tpyabl B 06n1acTy Teopun npa-
Ba, NOCBSILLEHHbIE NPaBONPUMEHUTESNbHBIM OLIM6Kam. OCHOBY METOA0NOrMM COCTaBUN MPUH-
Lunbl AManekTM4eckoro Metofa no3HaHus, obLeHay4YHble (aHanM3, CUHTE3, MHAYKUMS, AeayK-
ums, Knaccudukaums, onmucaHne) n YacTHoHayyHble (CpaBHUTENbHO-NPaBOBOM, CoLMonornye-
CKUI, CUCTEMHO-CTPYKTYPHbIN, (DOPMasibHO-NOrMYeCKMIn) MeTOAbl MCCReAOoBaHms.

Pesaynbtatel nccrnegosaHusi. PackpbiTbl NMPU3HaKK, XapakTepuaylolime KBanvduKauvoHHbIe
OLLUMOGKK, Ha OCHOBE aHanm3a n 0606LeHns cyaebHoM NpakTUKW NpoBeAeHa NogpobHas cucTe-
MaTmsaumsa KksannmukaLMoHHbIX OLLMGOK, a TaKXe BbIAeNeHbl U KnaccuuumpoBaHbl X NpaBo-
Bbl€ 1 coumanbHble MOCNeACcTBUS.

O6cyxaeHve n 3akodeHne. PesynstaTtel ncCnefoBaHns MOryT CoCO6CTBOBaTbL Pa3BUTUIO 06-
LLIeTEOPETUYECKMX NPEACTaBAEHUI O OPUANYECKUX, MPABONPUMEHUTENbHBIX, CNIEACTBEHHbIX U
cynebHbIX oLIMbKax, oborallalT y4eHre o KBanuduKaumm NpecTynieHnin n KeanmukawmoH-
HbIX OLLIMOKax, cCo34al0T OCHOBY AJ151 COBEPLLUEHCTBOBAHUSA NMPaBOMNPUMEHUTENBHOM NPaKTUKK.

KniouyeBble crnoBa: npasonpuMeHnTesibHasa oLmnobka, npasocygue, npumMeHeHue yronoBHOro
3aKoHOOaTeNnbCTBa, KBaJ'IMCbMKaLWIﬂ npeCTynneHMﬂ, Sq)d)eKTI/IBHOCTb YrosioBHOro npasa

Ansa untuposaHusa: AHgpraHoB B.K. KBanudukaumoHHbie owmbkn: npupoaa, 3akoHOMEPHO-
ctu, Buapl, nocnepcteus // Mpasocygume. 2020. T. 2, Ne 1. C. 162—188. DOI: 10.37399/issn2686-
9241.2020.1.162-188
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Introduction. The need to study qualification errors is based on the fact that they are not accidental
at all, but a completely natural phenomenon. It should be understood that any human activity,
especially one related to cognition, carries with it the risk of error (“errare humanum est” — “to err
is human”). Therefore, from a social point of view, it is quite natural that qualification errors were
made in the past, take place in the present and, unfortunately, are inevitable in the future. On the
other hand, since the errors themselves, and their causes and consequences, can be typified
and categorised, there is a good reason to talk about their specific laws.

In addition, in Russian scientific literature, quite a lot of attention is paid to the study of such
generic concepts as “legal error”, “law enforcement error”, “investigative error”, “judicial error”,
all of which provide a general description of qualification errors, as well as an analysis of the
application of specific criminal law institutions and norms that directly characterize qualification
errors. This can not be said about the specific characteristics of qualification errors.

Theoretical Basis. Methods. The theoretical basis of the study was the work on the problems of
qualification of crimes, as well as work in the field of legal theory, dedicated to law enforcement
errors.

Themethodological basis was the principles of the dialectical method of knowledge, general science
(analysis, synthesis, induction, deduction, classification, description) and “chastnonauchnogo”
(comparative legal, sociological, system-structural, formal-logical) methods.

Results. The article reveals the signs characterizing qualification errors, based on the analysis
and generalization of judicial practice. Their detailed systematization is carried out, and the legal
and social consequences of qualification errors are highlighted and classified.

Discussion and Conclusion. The significance of the study lies in the fact that its results can
contribute to the development of general theoretical ideas about the legal, law enforcement,
investigative and judicial errors, enrich the teaching of qualification of crimes and qualifying error,
and create a basis for improving enforcement.

Keywords: law enforcement error, justice, application of criminal law, qualification of crimes, the
effectiveness of criminal law

For citation: Andrianov, V.K., 2020. Qualification errors: nature, patterns, types, consequences.
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BBeneHue

«IIpu Bceit 06bekTHBHON HEOOXOMUMOCTH U 3HAYHMOCTH IIPABOBOTO DETY-
AVPOBaHUS OOIIECTBEHHBIX OTHOIIEHUH B IMIPOIIECCE PETYAHPOBAaHUsS OOIIe-
CTBEHHBIX OTHOIIEHUH, — HomgdepkuBaeT npodeccop B.B. EpiioB, — TOABKO
IIPaBOBOE PETyAHPOBaHNE OOIIECTBEHHBIX OTHOIIEHUH B CHAY MHOT'OYHCAEH-
HBIX OOBEKTHUBHBIX U CYOBEKTHUBHBIX IIPUYHH HE SBASIETCS CAMOIOCTATOYHbBIM,
3(pPEeKTUBHBIM U €IUHCTBEHHBIM PETYAITOPOM OOIIECTBEHHBIX OTHOIIIEHUH; C
HeOoOXOMUMOCTBIO TPeOyeT ero MOTIOAHEHUs, B YaCTHOCTH, UHIUBUIYaABHBIM
peryaupoBaHreM (PAKTHYECKH CAOKHBIIIHXCS ITPaBOOTHOIIeHUH. Kak mpen-
CTaBALETCsI, IIPAaBOBOE W HWHAWBUAYAALHOE PETYAHPOBAHMIE OOIIECTBEHHBIX
OTHOIIIEHUY SIBAAIOTCS TTAPHBIMH KATETOPUSMH, CIIOCOOHBIMH 3(P(eKTHUBHO
PETyAHPOBATEH OOIIECTBEHHBIE OTHOIIIEHUS TOABKO coBMecTHO» [Epimos, B.B.,
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2018, c. 18]. 3aKOHOMEPHOH CBA3BIO ITHUX SIBACHUH O0BSICHSETCH BasKHOCTH
IIPaBHABHOTO IIPHUMEHEHHS HOPM IIpaBa K JKHU3HH, 0E30IIIMO0YHOTO UX pac-
IPOCTPaHEeHUd Ha Te WAW WHbIE JKU3HEHHbIE CAydau. B 3aBHCHUMOCTH OT IIpa-
BHUABHOCTH HWHIUBUIAYAABHOE IIOJHOPMATHBHOE PETYAUPOBAHME CIIOCOOHO
UAU 0OOTaTHUTh HOPMATHBHOE B IIpaBe, AMOO HMCKa3UTh €ro, CII0COOCTBOBATH
UAM IPENITCTBOBATD JOCTUKEHUIO IIeA€H ITpaBOBOTO peryAupoBaHud. B aToi
CBsI3H1, KaK BEPHO Ttoaaraet mmpodpeccop B.H. KopHeB, cynebHoe pelieHue Mo-
KeT ObITh AM00 UCTHHHEBIM, AM00 AOKHBIM [KopHueB, B.H., 2014].

YuuTeiBag creliuKy HIpeaMeTa YyTOAOBHOTO IIpaBa, IPaBHUABHOE IIPO-
BelleHHE B JKU3Hb YTOAOBHO-IIPABOBBIX HOPM HMeeT ocoboe 3HadeHue. [Ipu
9TOM HEOMYIIEHUE OIIHNO0K MPU KBaAU(PUKAIINH IIPECTYIACHUH — OlHA U3
KAIOYEBBIX 33/a4 IPUMEHEHUS YTOAOBHO-IIPABOBBIX HOPM.

TeopeTHYECKHE OCHOBBI

I[TOCKOABKY TIOHATHE «KBAAU(PUKAITUOHHBIE OIITHOKI» SIBASETCS YaCThIO TAKUX
boaee oOImx MOHATHUH, Kak «omubkm» [HoBunkaga, 1.B. u Bakasosa, A.E.,
2016, c. 788], «<mpaBoBbIe (PopuauYecKue) omrubkm» [AuciorkuH, A.B., 2002,
c. 19], «aipaBonpuMeHUTeAbHBIE OMIUOKH» [Bomaenko, H.H., 1981, c. 41],
«caenctTBeHHbIe» [Hazapos, A.L., 2000, c. 14| u «cynebHble omuoKu» [['oay-
6eBa, M.A., 2009, c. 7], To, cAeIOBATEABHO, OHO 3aKAIOYAaET B CBOEM COJIEP-
JKAHWUHU HE TOABKO CIIEITU(PUIECKHE YEPThI, 00YCAOBAEHHBIE 0COOEHHOCTIMHU
rporiecca KBaAU(PUKAIIUU MPECTYIIACHUM, HO M IIPU3HAKH 3THX POMOBBIX
HDOHATHUH. B 5TOM CBS3U BaKHYIO0 METOLOAOTHMYECKYIO POAb B IIPOIIECCE HC-
CAeIOBaHUSA TEMBI UTPAIOT HE TOABKO PaboThl 1o mpobreMaM KBaAHU(UKA-
WU OPECTYIIACHUM, HO U TPyAbl B 00AACTHU TEOPUH IIpaBa, [MOCBHAIIECHHBIE
IOPUIUYECKUM U IIPABOIPUMEHUTEABHBIM OIITHOKAM.

PesyapTaThI HCCAEAOBAHHSA

Ipupooa keanugurayuoHHsix owubor. K coxxareHutro, popMaT HaCTOLAIIEH
CTaTbU HE ITI03BOASIET PACKPBITH Yepe3 aHaAu3 BBINIEYKA3aHHBIX OOIIUX IT0-
HATUH, a TaKKe Yepe3 COOTHOLIEHUS KATETOPHUU «IIPABOIIPUMEHUTEABHBIE
OITMOKM» C UHBIMHY IIPABOBBIMH SIBAEHUSIMH POJOBYIO CYIITHOCTE KBaAU(pHKa-
IIUOHHBIX OIIIHOOK, II03TOMY OTPAHUYHUMCS HUX BHIOBOH XapaKTePUCTHUKOM.

B yroaoBHO-IIpaBOBOH AHRTEpATypPEe BUAOBAA XapaKTEPUCTHUKA KBaAU(DU-
KAIIMOHHBIX OIIHUOOK [AeTCs, KaK IIPaBHAO, B CXKaTol¥ popMe nAepUHUIITHU
[Ky3neroBa, H.®., 2007, c. 18], 4T0 B II0OAHOH Mepe He II03BOASIET PACKPBITH
ux mpupony. Ha Hall B3ragn, oHa OOAXKHA OBITH HOIIOAHEHA OIIHMCAHHEM
IIPU3HAKOB 3TOTO TOHITHS.

MO3KHO BBIAEAUTH CAEAYIOIIME ITPU3HAKU, XapaKTePU3YIOIINe UCCAEIye-
MBbIH BU OIIIUOKU:

1) komrieTeHTHOCTb. CyOBbeKTaMU KBaAU(PUKAIIMOHHBIX OIIHUOOK BCETIAa
BBICTYTIAIOT KOMIIETEHTHBIE JOAXKHOCTHBIE AWIIA, HA/IEAEHHBIE TTOAHOMOYH-
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SMH OCYIIIECTBAITEH KBaAU(UKAIIHUIO YTOAOBHO-IIPABOBLIX AeTHUH (qo3HaBa-
TeAb, CAEJOBATEAB, IIPOKYPOP, CYAbS);

2) nepcoHu(UIIMPOBAHHOCTE CyOBbeKTa KBaAW(PUKAIIMOHHON OIIHOKH.
KBaandukarusa npecTyrAeHUuN eCTh JeATeAbHOCTh YIIOAHOMOYEHHBIX Ha TO
JOAYKHOCTHBIX AHII, II03TOMY KBasH(pHKaIlMOHHAs OIIMOKa BCErsa HOCHT
EPCOHUMHUIIMPOBAHHBIN XapaKTep, OTOXIECTBAFIOIINNY ee ¢ KOHKPETHBIM
CYyOBEKTOM, OCYILIECTBASIOIINM YTOAOBHO-IIPABOBYIO OLIEHKY, B pe3yAbTaTe
KOTOPOH MOITyllleHa OINMOKAa, HE3aBHUCHMO OT €IHMHOAWYHOI'O HAHW KOAAETH-
aABHOTO PACCMOTPEHUS [EA;

3) dopMaan30BaHHOCTE (0HUIIMAABHOCTE). OInbKa B KBaAUPHUKAIIUU
IIPECTYIIA€HHH O3HadaeT, 4YTO OHa OOIIyLIeHa KOMIIETEHTHBIM CyOBEeKTOM
IIPaBOIIPUMEHEHUS B pe3yAbTaTe OHUIIMAABHOM yTOAOBHO-IIPAaBOBOH OIlEH-
KU JesSHUS U [IO0AYYHAA BHEIIHIOI (DOPMY BBIPaKEHHS B OIIPEIEACHHOM
IIPOILIECCYaABHOM JOKYMEHTE;

4) mpaBoBoe comepzRanue. PaccmarpuBaemas omrnbKa 3aKAI0OYAeTCd B Ha-
pyLIeHNH TpeOOBaHUME YTOAOBHOTIO 3aK0OHA, IIPABOBBIX IIPEAITUCAHUN APYTUX
HOPMAaTHUBHBIX aKTOB, CBSI3aHHBIX C BOIIPOCAMH KBaAUMHUKAIIMH IIPECTYIIAE-
HUU, PyKOBOAMIIUX pa3dbdacHeHUH llaenyma BepxoBHoro Cyna Poccuiickoi
denepaliiiv, €ro YCTOSBIINXCH IPABOBBIX ITO3UIIHH 110 KOHKPETHBIM eAaM,
a TakXKe NOKTPHUHAABHBIX PEKOMEHOAIINM, BhIPasKaIOUINX IIpaBHAA KBaAH-
duranuy;

5) COLIMAaABHO-TICUXOAOTHYECKHH MeXaHN3M. Kak mmpaBUAO, OIITUOKH HUMe-
0T HelIpeOHaMEPEeHHBIH XapakTep, 00yCAOBAEHBI HENOCTATKOM IOPHIHYE-
CKUX 3HAHUH U omnbITa. [103TOMY IPpaBOIPHUMEHHUTEAN C HEOOABIIINM CTasKeM
paboThI, 10 TpeX — HATH AET, JOIMYyCKAIOT HAUOOABIIEE YHCAO KBAAU(DHUKAIIT-
OHHEBIX omubok [Ky3nenos, B.B., 2004, c. 47];

6) npuumaHOCTE. Kak cnpaBemamBo noaaraer B.B. EpmioB, «cynebHbie
OIIIMOKHU MOTYT OBITH CBA3aHBI HE TOABKO C COOCTBEHHBIMH OIIIMOKAaMU, 0-
IIyCKaeMBIMH CyAbsIMH, HO TaKKe M OIINOKaMH, 00yCAOBAEHHBIMH IIPEKIE
BCEro KadyeCTBOM POCCHMCKOIO M MexKAyHapomHoro mnpasa» [Epmos, B.B.,
2014]. B aurepaType BEpPHO OTMedaeTcs 3aKOHOMEPHOCTb, XapaKTepU3ay-
IoIas IIPUPOAY KBaAHMMHUKAIIMOHHBIX OIIMOOK: HMX MOXKHO TPaKTOBaTh H
KaK 3aKOHOMEPHBIH pe3yAbTaT HEIIPAaBHUABHOCTH AEHCTBUHE CyOBEKTOB IIpa-
BOIIPUMEHEHHH, M KaK HECOBEPIIEHCTBA YTOAOBHOTO 3aKOHOMAATEABCTBAa
[Makapos, P.B., 2016, c. 46];

7) ampecaraMH KBaAW(PUKAIWOHHBIX OLIMOOK BBICTYIIAIOT AWIIO, OEH-
CTBUS KOTOPOI'0 KBaAU(DUIIUPYIOTCH, U IIOT€PIIEBIIINH.

8) ropuauyeckasa purcalus (0pHUIIHAABPHOE ITOATBEPIKIAEHIE BBIIIIECTOS-
miero oprasa). Haangre ommbku noarBepzRaaeTcs IPOLIECCYaAbHBIM aKTOM
KOMIIETEHTHOI'0O OpraHa HMAW JOAXKHOCTHOI'O AMIIA, B KOTOPOM KOHCTaTHPY-
eTcs IOIyIIeHHasd KBaAU(HKAIIMOHHAas oImMOKa. Bmecre ¢ TeM BO3MOZKHBI
AATEHTHBbIE KBaAU(HUKAIIMOHHbBIE OIINOKHY, IIPOIMIYyIeHHbIE B IIOPAIKE IIepe-
CMOTpa AeAa BBIIIECTOSIIeH NHCTAHIINEH HAU BbI3BaHHBIE OTCYTCTBHEM 00-
JKaAOBaHUS IIPUHATOTO PEIICHNd];
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9) nocaencTBUsi. BrI3bIBaloT HeraTUBHBIE COLMAABHBIE U IIPaBOBBIE IIO-
CAEJICTBUS B BHIe HEOOOCHOBAHHOTO OCYXKIECHUS UAU ONIPABIAHUS, a TAKKe
Ha3HA4YEeHHUs HEeCOPa3MepPHOTO COAESHHOMY BHAA UAU pa3Mepa HaKa3aHUs.

B 3apybexxHO# HOKTpHHE ITpobAeMa OLIMOOK HM3ydaeTcd Ha YPOBHE KakK 00-
IIETEOPETUIECKHUX PaboT, B KOTOPBIX JaeTCsd 00IIasd XapaKTepHUCTUKA OIITHO0K
B IPUMEHEHUH IIpaBa U CyneOHbIX omubok [Muntean, V., 2017], Tak u oTpac-
AEBBIX paboT, Ile pACCMATPUBAIOTCS OCOOEHHOCTH KBAAM(PHUKAIIMOHHBIX OIIIH-
0ok, nx BuApI u rtocaeactBus [Walker, S., 2019; Lando, H. and Mungan, M.C.,
2018; Murray, J., 2017; Weisbord, R.K. and Thomas III, G.C., 2016; Mun-
gan, M.C., 2015]. IIpeobragarmue paboT OTPACAEBOTO XapakTepa O00BICHAETCS
TEM, YTO aMEPUKAHCKHUE U aHTAHUNCKIE IOPUCTHI 60A€e CKETITHYECKH OTHOCSITCS
K abCTPaKTHOMY OCMBICACHHIO IOPHUIUIECKON JeCTBUTEALHOCTH.

Knaccugpurauusi owmuborx € keanugurayuu npecmynieHuii. Kak BepHO
nuiiter B.B. KoaocoBckuii, «KBaAU(PUKAITMOHHBIE ONIUOKH HYXKIAIOTCSI B
BBIPabOTKE CTPOTOM KAacCHU(pUKAIIHNU, KOTOpas IO3BOAUT 0oaee TIIATEAb-
HO VX BBISIBAATH, 4 TAKXKe HAMEYaThb COIIMAABHO-IIPABOBBIE MEPHI 110 MHUHH-
MH3auH KBaAU(PUKaAHOHHBIX omnboK» [Koaocosckuit B.B., 2011, c. 112-
113]. Ho aTuM 3HaYeHME UX KAACCU(DPHUKAIIUN He NCYEPIIbIBAETCH.

Kaaccudukaiusa omnboK B KBaAU(UKAIIUH TPECTYIIACHUM ITpeacTaB-
AsleT cOOOM BasKHBIFM HHCTPYMEHT IIOHHUMAaHUA WX HPUPOALI M MeXaHH3Ma
BOo3HUKHOBeHHd. OHa MMeeT BeCbMa CYIIECTBEHHYIO HAYYHYIO U IIpaKTHYe-
CKVIO IIEHHOCTb.

Kaaccudukaiiua ommboK B KBaAU(PHUKAIIMM BBICTYIIAET MPEXKOIE BCETO
cpedcmeom Ux cucmemamusayuu. [IpoBeneHrue KaacCUUKAIIMU TT03BOAS-
€T, C OMHOY CTOPOHBI, CBA3aTh B €AUHYIO CUCTEMY BCE YaCTHBIE IPOSTBACHUSI
OoITHOOK B KBaAU(PUKAIIUHY IIPECTYIIAEHUH, a C APYroHf CTOPOHBI, IIOCAEI0BA-
TEeABHO HU3YYHUTDb KaXKIbIH UX BUI.

Kpome Toro, Hay4dHas KAacCHU(pUKAIIUS BBIIIOAHAET O0BSCHUMENbHYH
dyuxrIimio. Onpenesss MECTO TOH MAM WHOU KBaAM(UKAIIMOHHOM OIIMOKU
B CHCTEME KAACCHU(PHUKAIIUN TPABOIIPUMEHUTEABHBIX OIIIHMOOK, MBI T€M ca-
MBIM pacIpoCTpaHseM Ha Hee OIpeleAeHHbIE IOPHUINYeCKHe XapaKTePUCTH-
KU (IpU3HAKH) JAHHOTO KAAcCa IOPUAHUYECKUX OIITHOO0K, YCTaHABAUBAaEM Me-
XaHHU3M COBEPIIEHUS OIITHOOYHOI'0 IPABOIIPUMEHUTEABHOTO AEeHCTBUS, I10-
CAEJICTBUS MOMYIIEHUS OIIHUOKH, CIIOCOObI BBISBAEHUS U YCTPAHEHUS OIITH-
OOK KOMIIETEHTHBIM CYOBEKTOM.

Kaaccudukanmsa KBaAU(PUKAITMOHHBIX OIIHMOOK BBIITOAHSET TAKXKE CMa-
mucmuueckyro ¢yHkyuro. Pazandyas MHOXKECTBO Pa3HOBUIHOCTEH KBaAU-
(PUKAIIMOHHBIX OIIHUOOK, OHA CAYKUT CPEICTBOM, ITO3BOASIOIIHMM PETHCTPH-
POBaTh PACIPOCTPAHEHHOCTb U AWHAMUKY T€X HAU WHBIX KBaAU(UKAIIHU-
OHHBIX OIIIMOOK B CAE€ICTBEHHOH U CyneOHOU IIpaKTUKe. DTO I03BOASIET OT-
MedaTh YBEAUUEHUE UAU YMEHBIIIEHHE YHCAa KBAAU(UKAIIMOHHBIX OIIIHO0K
OPUMEHHUTEABHO K TEM HAW UHBIM YTOAOBHO-TIPABOBBIM HHCTHUTYTAaM, IIpe-
CTYIIAEHUSM, CyObeKTaM KBAaAU(UKAIINHT U T. M.
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Kaaccudukamus ommboK B KBaAU(PHUKAIIUM IIPECTYIIACHUH HeceT BaK-
HYI0 Npakmuueckyro pYyHKYU: OHa II03BOAGET IIOHATH HUX CIELU(UKY,
YTO, B CBOIO OU€PEab, IBASIETCS OCHOBOM [ASI BBIPAOOTKH U OCYIIIECTBACHHUS
aZleKBaTHBIX BUAAM OIIHOOK MEpP I10 UX BBIIBACHUIO, YCTPAHEHHIO U IIPEIY-
IPEXKAEHUIO.

Kaaccudukaliya npaBoIpUMEHUTEABHBIX OIIIMOOK BBITTOAHSET U HAYUHO-
obpazosamenvHyto ¢pyHkyuro. OHA HCIIOAB3yeTCHS U B HayKe, B IOpHANYE-
CKOM oOpaszoBaHMH. Hampumep, B Ipoliecce MOBBIMIEHUS KBaAU(MUKAIINH
cyneit Ha 6a3e PoccuiicKoro rocyapCTBEHHOIO YHHBEPCUTETA IIPABOCY /IS
(PT'YII) oHa 110o3BOALET aKIIEHTHPOBATh UX BHUMaHHE Ha CUTYAllUSX, BbI3bI-
BaIONINX HAaMOOABIINE CAOKHOCTU B CyAeOHOM ImpakTuke. Kaaccudpukarysa
omuboOK HeobXommMa M [AS COIIMOAOTHYECKHX HCCAENOBAHUM B obaacTu
IIPUMEHEHHSI yTOAOBHOTO IIpaBa, [I03HAHUSA IIPUYHH HUX COBEPILEHHS U BBI-
paboTKu Mep OAT CHHXKEHHS YPOBHS TAaKOI0 poAa OUIMOOK U, CAELOBATEAb-
HO, IIA] IIOBBIIIEHUS 3P(PEKTUBHOCTH AEeATEABHOCTH Cy1eOHON BAACTH.

B mayuyHOll AmTepaType MIpPEeANpPUHHUMAaANUCh HEOOHOKpPATHBIE IIO-
IIBITKH KAACCH(MUKAIIMH KaK IIPaBOIIPHMEHHUTEABHBIX OIIHOOK B II€AOM
[Pycckux, B.B., 1998, c. 30-40; Kapramos, B.H., 1992, c. 52-58; u ap.], Tak
U KBaAU(PUKAIIMOHHBIX OITUO0K B yacTHocTH [Cabutos, P.A., 2001, c. 107;
Mapityak, T.M., 2003, c. 9; Koaocosckutii, B.B., 2006a, C. 28; u ap.].

[To HamemMy MHEHUIO, KAACCUPUKAUUIO OUUOOK 8 KeaNlUupuKayuu npe-
cmynaeHutl, UMerowyro Y20108HO-NPa8o8oe 3HaueHue, ¢ yuemom obobueHust
cyoebHOll npaKxmuKu, MOIXKHO npedcmasgume & ciedyroujem suoe.

I. B 3aBHCHMOCTH OT YI'OAOBHO-IIPABOBOI'O HHCTHTYTAa, HEIIPABHADb-
HOe INIPpHMEHEHHEe HOPM KOTOPOro BbI-3BaA0 KBaAH(bHKaIlHOHHYIO
OLIHOKY, HX MOKHO NOAPa3AEAHTH Ha:

1) kBaan(pUKaAIHOHHbIE OMINOKK B IIPHMEHEHHH HOPM HHCTHUTYTa YIO-
AOBHOTI'O 3aKOHa';

2) KBaAW(pUKAIIMOHHBIE OMIHOKK B IIPHUMEHEHHU HOPM HHCTUTYyTa IIpe-
CTYIIA€HUS?.

Cwm., HanpuMmep: O630p npakTuku CyneOHOM KOAAETHH IO YTOAOBHBIM naeaaM Bep-
xoBHoro Cyna Poccuiickoit enepamnuu 3a nepBoe noayroaue 2013 r. OnpeneaeHue
No 87-113-1 // Broaserens BepxoBHoro Cyna Poccutickoit ®eneparmu. 2014. No 2;
0O630p npaktuku CynebHOM KOAAETHH IIO YyTOAOBHBIM AeaaM BepxoBHoro Cyma Poc-
cutickoil Penepanuu 3a nepsoe noayroxue 2014 r. Onpeneaernne No 71-113-13 //
Broaserens BepxoBaoro Cyna Poccutickoit denepamuu. 2014. Ne 10; OnpeneseHue
CynebHOI KOAAETHH I10 yTOAOBHBIM AeaaM BepxoBHoro Cyna Poccutickoii ®enepariuu
ot 17 arpeasg 2013 r. No 18-/113-29 // Broaaerenr BepxoBraoro Cyna Poccutickoii de-
nepauyu. 2013, Ne 11.

CwM., Hannpumep: [locraHoBaeHue nipe3uamyMa [lepMCcKoro KpaeBoro cyza oT 22 HioAd
2016 r. // Broaaeresns BepxoBaoro Cyna Poccutickoit ®eneparmu. 2018. Ne 4; Onpe-
neaeHue CyneGHOM KOAAETHH IIO YLOAOBHBEIM neaaM Bepxosuoro Cynma Poccutickoi
dPenepanmu ot 22 ampeas 2015 r. No 51-Y/115-1 // Broaserenr BepxosHoro Cyna
Poccuticko#t deneparuu. 2016. Ne 7.
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B pmanHyro Doarpymnmny KBaAU(UKAIIMOHHBIX OIIHOOK CAELyeT TaK-
K€ OTHECTH OIIMOKM’, CBsS3aHHBIE C DPEIleHHEeM BoIIpoca OTTPaHHYEHHS
IIPECTYIIA€HHH OT aIMHHHCTPATHUBHBIX OeAHUKTOB [[lymoBoukrwH, I0.E. u
IMukypos, H.U., pexn., 2017];

3) KBaAn(UKAIIMOHHbBIE OINHMOKH B IIPUMEHEHUH HOPM HHCTHUTyTa yTO-
AOBHOU OTBETCTBEHHOCTH*;

4) kBaAU(PUKAITHMOHHBIE OIIHOKU B IIPUMEHEHHU HOPM HHCTHTYTA MHO-
JKECTBEHHOCTHU IIPECTYIIACHUM®.

Kak moka3spiBaeT aHaau3 cyneOHOM IIPaKTHKH, B paMKax IIPHUMEHEHUS
JAHHOT'O0 MHCTHUTYTA 3HAYHUTEABHOE UHCAO OIIHOOK MOIIyCKAeTCHd B CBS3H C
pelIeHreM BOIIpoca OTTPAHUYECHUS eQUHbBIX CAOXKHBIX IIPECTYIIACHUH OT CO-
BOKYITHOCTH IIpectynaeHuii®. He caydaiiHo manHaga npobaeMa Obira n3bpaHa
B KadecTBe IIpeaMeTa pas3paboTKH KOAAEKTHBOM OTZEeAd YTOAOBHO-IIPABO-
BbIX uccaenoBauuii PI'YII [IlymoBoukuH, F0.E., 20164a];

5) KBaAM(PUKAIIMOHHBIE OIITMOKH B IIPUMEHEHHH HOPM HHCTUTYTA CTaIHUH
COBEPLIEHHUS IIPECTYIIACHHS';

0) KkBaau(PUKAIIMOHHbIE OITHOKYU B IPUMEHEHUU HOPM UHCTUTYTA CO-
y4dacTusl B IIPECTYIIACHHM®.

3 Cw., HaipuMep: [TocTaHoBA€HHE ITpe3uanyMa KpacHOsIpCKoro KpaeBoro cyza ot 14 den-
paas 2017 r. // Broaaerens BepxoBHoro Cyna Poccutickoit ®eneparmu. 2018. No 7.

4+ Cwm., Hanpumep: IlocraHoBaeHHe mpe3uauyMa HpKyTCKOro 00AacTHOroO cyna OT
13 HOsi6psa 2017 r. // Broaserens BepxoBHoro Cyna Poccuiickoit enepanuu. 2019.
No 5.

5 Cwm., HanpuMmep: O630p npakTuku CyneGHOM KOAAETHH II0 YTOAOBHEBIM naeaaM Bep-
xoBHoro Cyna Poccuiickoit Penepanuu 3a nepsoe noayroaue 2014 r. OnpeneseHue
No 5-/113-65 // Broaaerens BepxoBHoro Cyna Poccuiickoit Peneparu. 2014. Ne 10.

¢ Cw., nanpumep: O630p cymeGHo# npakTuku BepxoBHoro Cynma Poccuiickoit Pene-
paumu Ne 2 (2017). Onpenesenne Ne 83-AllY17-2 // Broaserenbp Bepxosroro Cyna
Poccuiickoit Peneparmu. 2018. Ne 5; O630p cymebHoM npakTuku BepxoBHoro Cyna
Poccutickott Peneparimu Ne 3 (2017). Onpeneasernne Ne 38-AllY17-2 // BroasereHb
BepxoBHoro Cyna Poccuiickoit ®enepamuu. 2018. No 9; AneAAdIIIOHHBIN IPUTOBOP
CynebGHOH KOAAETHH 110 YTOAOBHBIM AeaaM BepxoBHoro Cyna Poccuiickoit Penepanuu
oT 24 mekabpsa 2015 r. Ne 30-AIlY15-16 // Broaserenb BepxoBHoro Cyma Poccuii-
ckoit Peneparuu. 2017. No 1; O630p cynebHoi mpakTuku BepxosHoro Cyna Poccuii-
ckot Peneparnm Ne 4 (2016). Onrpeneaenre Ne 78-Y[16-10 // Broaserens Bepxos-
Horo Cyna Poccutickoit deneparuu. 2017. Neo 10.

7 Cw., HanpuMep: Onpenesenne CynebHOM KOAAETHH II0 YTOAOBHBIM AeaaM BepxoBHO-
ro Cyna Poccutickoii @eneparmu ot 16 guBapsa 2014 r. Ne 9-/113-55 // Broaserens
BepxoBHoro Cyna Poccutickoit ®enepanmn. 2014. No 11.

8 Cw., nanpumep: O630p cynebHoit mpakTuku BepxoBHoro Cyna Poccuiickoit denepartiu
3a Il kBapTaa 2013 r. [TocranoBaenue [Ipesnauyma BepxoBHoro Cyna Poccutickoit de-
neparuu Ne 107-I112 / / Broaaetens BepxoBHoro Cyna Poccutickoit deneparum. 2014.
No 1; O630p mpakTukru CyneOHOM KOAAETHH IIO YTOAOBHBIM AeaaM BepxoBHoro Cyna
Poccutickot Penepannm 3a Bropoe mnoayrogue 2013 r. Ompenesenne Ne 48-AITY13-
12CIT1 // Broaserens BepxoBHoro Cyna Poccutickoit ®enepamnuu. 2014. No 6.
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[laHHasg pa3HOBUIHOCTH OLIHOOK TaKxKe OblAa ITPEIMETOM CIEIHAAb-
HOT'O0 HCCA€NOBaHMNA Hay4HBIX cOoTpyaHuKOB PI'VII [[IynmoBoukuH, 0.E.,
2019].

Kak mokaspIiBaeT aHaAu3 CyaeOHOM ITPaKTHUKU, OIIIUOKU IIPU KBaAHU-
pUKAaIINH IIPECTYIACHUH 110 IPaBUAAM OTBETCTBEHHOCTH COYYaCTHUKOB
MMEIOT 3HAYHTEABHYIO PaCIpPOCTPAHEHHOCTb, OCOOEHHO 3TO KacaeTcs
IIPUMEHEHUS HOPM, PETAAMEHTHUPYIOIINX (POPMBI COYIaCTHUA’;

7) kBaan(PUKAIIMOHHbIE OIINOKU B IPUMEHEHUHN HOPM HHCTUTyTa 00-
CTOATEABCTB, UCKAIOYAIOIIUX ITPECTYIIHOCTD AEIHUI'?;

8) KBaau(pUKAIIMOHHBIE OLIUOKH B IIPUMEHEHHN HOPM HHCTUTYTOB
OcobeHHOI YyacTH yroAoBHOTO IipaBa Poccuiickoit denepanym (HaIpu-
Mep, UHCTUTyTa IPECTYIAECHUH IIPOTUB XKU3HU U 340POBbSI ANYHOCTH,
HHCTHUTYTa IIPECTYIIAEHUH ITPOTHUB ITOAOBOH HENIPHKOCHOBEHHOCTHU U IIO-
AOBOY CBOOOABI AWYHOCTH U T. I.)'.

3HauuTeAbHbIH 00beM KBaAU(UKAIIMOHHBIX OIITHOOK B CYIe0HO-CAE-
CTBEHHOH IIpaKTHUKE II0 YTOAOBHBIM A€AaM TPAAHUIIMOHHO OOIIyCKaeTCd
B IIpollecce IIpuMeHeHHd HopM OcoOeHHOH YacTH YTOAOBHOIO KojeKca
Poccutickoit @eneparnu (YK PP) B cBa3u ¢ HeITpaBUABHBIM BMEHEHHUEM
IIPU3HAKOB KaK OCHOBHOTI'0, TaK U KBaAU(UIINPOBAHHOTO COCTABOB IIpe-
ctyraeHu#. O MIMPOKOH PacIIpOCTPaHEHHOCTH OIIHOOK IIPU YCTaHOBAE-
HUH KPUMHUHOOOPA3YIOIINX U KBAAU(DHUIIHUPYIOIIUX [IPHU3HAKOB IIPECTYII-
A€HUU CBUIETEABCTBYET TOT (PAKT, UTO NPAKTUIECKHU HU OOUH 0030p Cy-
nebHoit nmpakTuku BepxoBHoro Cyma Poccutickoit denepanuu He 06Xo-
auTcs 6e3 IpUMepoB MTOJ0OHBIX OITHOOK.

Kak noka3spIiBaeT aHaAu3 CyAeOHO IpaKTUKH, Hanboaee pacipocTpa-
HEHHBIMH SIBASIFOTCS OIIMOKH IIPH yTOAOBHO-IIPABOBOM OIl€HKE KBaAH-
PUIIPYIOIINX NPHU3HAKOB COCTaBOB IIPECTYIIA€HUM IIPOTUB KH3HU U
3I0POBBsI (B YaCTHOCTH, YOWICTBa), a TakxXKe XullleHuil. He caydaiiHo
Pa3bICHEHUIO 3THUX IIPU3HAKOB IIOCBAIIEH 3HAYUTEABHBIH 00BEM COZep-
KaHUg COOTBETCTBYIOLIMX IocTaHoBAeHUU [laenyma BepxoBrnoro Cyna
Poccuiickoit deneparun.

9  Cw., HanpuMmep: O630p cynebrHoit npakTuku BepxoBHoro Cyaa Poccuiickoit Penepa-
nuu 3a IV kBapraa 2013 r. [TocranoBaenue ITpesnnuyma BepxoBHoro Cyna Poccuii-
ckoit Peneparmu No 235-1113 // Broaserens Bepxosroro Cyna Poccuiickoit @enepa-
muu. 2014. Ne 9; Onpeneaerue CyneGHOM KOAAETHH 10 YTOAOBHBIM JieaaM BepxoBHOTO
Cyna Poccuiickoit Peneparuu ot 23 nekabps 2015 r. Ne 127-AllY15-10 // Broaae-
TeHb BepxoBHoro Cyna Poccutickoit ®enepanuu. 2016. No 8.

10 Cwm., nanpumep: Onpeneaerre CymeGHOM KOAAETHH TI0 YTOAOBHBIM AeAaM BepXoBHO-
ro Cyna Poccutickoii ®enepanmu ot 25 Hoabpa 2013 r. Ne 33-/113-6 // Broaserens
BepxoBHoro Cyna Poccutickoit ®eneparu. 2014. No 8.

11 Cwm.: AneaasanioHHBIH npuroBop Cyzme6HOM KOAAETHH II0 YTOAOBHBIM neaaM BepxoB-
Horo Cyna Poccuiickoit eneparyu ot 28 centrabpsa 2017 r. Ne 45-AI1Y17-18 // Broa-
aeteHb BepxoBHoro Cyaa Poccuiickoit ®enepamuu. 2019. Ne 2. C. 58.
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II. B 3aBHCHMOCTH OT YA€MEHTOB H IIPH3HAKOB (KOHCTPYKTHB-
HBIX HAH KBaAH(QHIHPYIOIIHX) COCTaBa IPECTYINAEHHA, 3aTPOHY-
THIX KBAAH(PHKAIHOHHOH OIIHMOKOMH, HX MOXKHO IOAPA3AECAHTD Ha!

1. KBaaucukaroHHble OUINOKHN B OOBEKTE IIPECTYIIACHHUS.

a) kBaAu(PUKAIIMOHHBIE OIIIMOKH B OLIEHKE 00BEeKTa'?;

0) KBaAn(UKAIIMOHHBIE OIITMOKH B OLIEHKE IIpeaMeTa’s;

Kak mokaswIBaeT NpPOBEAEHHBIH HaMU aHAAW3 YTOAOBHBIX [IEA, pac-
IIPOCTPAHEHHOCTb KBAaAM(PUKAIIMOHHBIX OIIMOOK, MOMYIIEHHBIX IIPHU
OIIPENEACHUH IIpeaMeTa U 00BbEeKTa IIPECTYIIACHUS], COCTaBASIET B CPe.-
HeM 3 IIPOIIeHTAa OT UX O0IIero yucaa. [IpumMepHo Takue ke U@ phl IpU-
BoaaT U apyrue aBTopsl [Kausep, U.4., 1979, c. 10; KoaocoBckuii, B.B.,
2011, c. 113].

OurnbKy Ipu OIpeneAeHHH O0BbEKTa U IIpeaMeTa 4acTo B3auMooOycC-
AOBAEHBI U JOIyCKaIOTCH OAHOBPEMEHHO. [10aTOMYy IIpaBHUABHOE OIIpee-
A€HHEe 00beKTa ITPECTYIIACHHUS BO MHOT'OM 3aBHCHUT OT BEPHOI'O yCTAHOB-
A€HU €To IIpeaMeTa'.

2. KBaancukaiimoHHbIe OITNOKH B OOBEKTUBHOH CTOPOHE IIPECTYIIAE-
HUS.

a) KBaAM(PUKAIIMOHHBIE OIIHMOKH B OIEHKE OOIIECTBEHHO OIIACHOIO
OEAHULI'S;

6) kBaaM(PUKAIITMOHHBIE OIITMOKU B OILIEHKE O0IIIeCTBEHHO OITACHBIX I10-
CAEIICTBUI!'®;

B) KBaAU(PUKAIITMOHHbBIE OIINOKH B OIlEHKE IIPUYNHHOH CBA3H';

12 Cwm., nanpumep: O630p cynebHoit mpakTuku BepxosHoro Cyma Poccutickoit ®enepa-
mum 3a IV kBapraa 2012 r. Onpeneaenune Ne 41-/112-44 // BroaseTeHb BepxoBHOTO
Cyna Poccutickoit Peneparnu. 2013. No 6.

13 CwMm., nanpumep: O630p cynebHoit mpakTuku BepxosHoro Cymna Poccutickoit ®enepa-
nuu 3a IV kBaptaa 2013 r. [TocranoBaenue Ilpesuauyma BepxoBHoro Cyma Poccuii-
ckroit Peneparuu No 221-T113I1P // Broaaerens BepxosHoro Cyna Poccutickoit dene-
pamuu. 2014. No 9.

14 CwMm., nanpumep: O630p cynebHoit mpakTuku BepxoBHoro Cymna Poccutickoit ®enepa-
muu 3a III kBapTaa 2000 r. Onpenesenne BoerHoi koasernu Ne 6H-520/99 mo meay
[Tapxomenko u ap. // Broaserens BepxoBaoro Cyna Poccutickoit Penepanuu. 2001.
Ne 4.

15 CwMm., Hanpumep: O630p npakTuku CynebGHOM KOAAETHH I10 YTOAOBHBIM meAam Bep-
xoBHOro Cyzna Poccutickoit Peneparnu 3a nepBoe noayroaue 2014 r. OnpeneaeHue
No 30-AllY14-1 // Broaaerenb BepxoBHoro Cyma Poccuiickoit denmepannu. 2014.
No 10.

16 Cwm., nHanpumep: O630p cyme6GHOM mpakTuku BepxoBaoro Cyna Poccutickoit ®enepa-
muu 3a IV kBapraa 2013 r. Onpeneaenue Ne 45-/113-32 // BroasereHb BepxoBHOTO
Cyna Poccuiickot Penepamuu. 2014. Ne 9.

17 Cwm., nanpumep: O630p cymebHOM mpakTuku BepxoBuoro Cyna Poccutickoit ®enepa-
muu Ne 3 (2015). Onpeneaernne No 13-Y/115-1 // Broaaerens BepxoBuoro Cyna Poc-
cutickoit Peneparuu. 2016. Ne 3.
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I') KBaAU(PUKAIITMOHHbIE OIIUOKU B OlleHKe (PaKyAbTATHBHBIX IIPHU3HA-
KOB OOBEKTHUBHOH CTOPOHBI IIPECTYIIA€HHU (CIIocod, Opyaus, CPEeACcTBa,
MeCTO, BpeMd U 00CTaHOBKAa COBEPILIEHUS [IPECTYIIACHHUS) S,

Kak noka3snpIiBaeT aHaAu3 cyneOHON NMpaKTUKH, HOAS KBaAU(PUKAIU-
OHHBIX OIIIMOOK, [OMYIIIEHHBIX IIPH OIIPEIEeACHUH IIPU3HAKOB OObEKTHUB-
HOM CTOPOHBI ITPECTYIIA€HUSI, COCTaBASIET IIpUMepeHo S50 IMpPOIEeHTOB OT
ux ob1ero yucaa. CormocraBuMble TUQPPHI IPUBOAAT U APYTHUE aBTOPbI
[KoaocoBckuii, B.B., 2011, c. 120].

3HauuTeAbHas 4acTh TaKOro poJa OLIMOOK AOITyCKaeTcs IIpPU ycTa-
HOBAEHHH CITOCO0a IIPECTYIIA€HHS, 0OCOOEHHO 3TO KacaeTcss KBaAu(pHKa-
IITMM COCTaBOB Kpaiky, Ipabexka U pas3bod, a TaKXKe II0CATaTEeABCTB Ha
KU3Hb I'paskIaH.

3. KBaaucukaliioHHble OIIMOKH B CYOBEKTHBHON CTOPOHE IIPECTYII-
A€HUS.

a) KBaAn(PUKAIIMOHHBIE OIITMOKU B OLIEHKE BUHBI'?;

0) KBaAU(UKAIIMOHHBIE OIIUOKHN B OIlEHKE MOTHUBOB U ILI€AEH™.

[To mamuMm noxcyeraMm, npuMepHo 30 IIPOLIEHTOB KBaAU(UKAIIMOH-
HBIX OIINOOK IMPUXOAUTCH Ha JOAIO OIIHOOK, MOITYIIEHHBIX IIPH OIIpesie-
A€HUU TIPU3HAKOB CYOBEKTHUBHOM CTOPOHBI IpecTyraeHuii. CormocTaBH-
Mble UM PBI IIPUBOAAT U Apyrue aBTopb! [Kausep, M.4., 1979, c. 10; Ko-
aocoBckui, B.B., 2011, c. 133]. [Io pacnpocTpaHEHHOCTH TaKHUX OIITHOOK

18 Cwm., manpumep: [TocranoBaenue IIpesunuyma Bepxosuoro Cyna Poccutickoit ®@eme-
paumu oT 18 okTsa6ps 2017 r. Ne 170-1117 // Broaserens BepxoBaoro Cyna Poccuii-
ckoitt deneparnu. 2018. Ne 5; Onpenesenre CyneOGHON KOAAETHH IO YTOAOBHBIM [€-
aaMm BepxoBHoro Cyna Poccuiickoit denepanyu ot 18 masg 2017 r. Ne 5-Y117-34 //
Broarerens BepxoBHoro Cyna Poccutickoit Peneparinu. 2018. Ne 11; [TocraHoBAeHHE
npe3unuyMa XabapoBCKOTo KpaeBoro cyza oT 8 deBpaasg 2016 r. // Broaserens Bep-
xoBHOrOo Cyna Poccuiickoit ®emepamuu. 2017. No 9; Onpeneaenne Ne 49-Al1Y14-49
// Broaserens BepxoBHoro Cyna Poccutickoit ®eneparum. 2015. Ne 5.

19 Cwm., HanpuMep: ATIEAASIITMOHHBIN NPUroBop CymeGHOM KOAAETHH 10 YTOAOBHBIM [Ie-
saMm BepxoHoro Cyna Poccutickoit @eneparuiu ot 21 anpeag 2016 r. Ne 49-Al1Y16-5
/| Broaaerens BepxoBHoro Cyna Poccutickoit ®eneparmu. 2016. Ne 12; ITocra"oBAe-
Hue [Ipesuauyma BepxoBHoro Cyna Poccuiickoit Peneparuu Ne 1-ITK14C // Broaae-
TeHb BepxoBHoro Cyna Poccutickoit deneparuu. 2014. No 11.

20 Cwm., manpumep: IlocranoBaenue Ilpesuauyma BepxoBuoro Cyma Poccuiickoit dene-
paumu ot 29 mapra 2017 r. Ne 27-I117 // Broaserens BepxoBHoro Cyna Poccuiickoit
Peneparuu. 2017. Ne 8; Oupeneaenue Ne 69-Y15-11. O630p cynebHOM ITPaKTHKH
BepxoBHoro Cyna Poccuiicko#t deneparnu Ne 3 (2015) // BroasereHp BepxoBHOrO
Cyna Poccuiickoit ®eneparmu. 2016. No 3; AnmeaasiyonHberdi npuroBop CyneGHOM
KOAAETHH II0 YTOAOBHBIM AeaaM BepxoBHoro Cyna Poccutiicko#t ®enepariyiu oT 1 uioasd
2015 r. No 72-AllY15-22 // Broaserens BepxoBHoro Cyna Poccuiickoit denepariuu.
2016. Ne 10; O630p cynebHoi# nnpakTuku BepxoBHoro Cyna Poccuiickoit ®enepariiu
3a III kBapraa 2013 r. Onpeneaenue Ne 41-/113-35 // Broaserens BepxosHoro Cyna
Poccutickoit ®enepanuu. 2014. Ne 5; Onpeneasenue Cyne6GHONH KOAAETHH IIO YTOAOB-
HBIM fneaaM Bepxosaoro Cyzna Poccuiickoii ®eneparyu ot 14 cerrsabpsa 2017 r. Neo 18-
Y117-23 // Broaserens BepxoBHoro Cyna Poccutickoit ®eneparmu. 2018. No 8.
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CpeoM pa3sAUYHBIX COCTAaBOB IIPECTYIIACHHM Ha IIEPBOM MECTE — KOPBICT-
HBbI€ IIPECTYIIA€HUS IIPOTHB COOCTBEHHOCTH, JAAEE — IIPECTYIIACHHS ITPO-
TUB JKU3HU U 3/I0POBbS U IPECTYIIACHHS B chepe He3aKOHHOro obopoTa
HapKOTUYECKUX CPEACTB, IICUXOTPOIIHBIX BEIIECTB UAH UX aHAAOTOB.

4. KsaaudwukalloHHBIE OIIHOKH IIPU OIPENEACHHU CYOBEeKTa
IPECTYIIACHHU:

a) KBaAU(PUKAITMOHHBIE OIITHOKHU B OLIEHKE OOIIMX IPHU3HAKOB CYOBEK-
Ta IPECTYHIACHUSI?;

0) KBasW(UKAIIMOHHBIE OINHMOKH B OLIEHKE IIPH3HAKOB CIIEIHAABHOI'O
cyobekTa?.

Pasymeercs, omubKy IIpy ONIpefeAeHUH IIPHU3HAKOB CIIEIINAABHOTO CyOh-
eKTa, IIpeayCMOTpeHHBIX HopMamu OcobenHoil yactu YK P®, BcTpeuaroT-
csl 3HAYHUTEABHO dalle, dem OOmied gactu. Kak nmokaspiBaeT aHaAu3, HaH-
OoAabIIIee YHCAO TAKHUX OITHOOK COBEpPIIAETCS IIPH yCTAHOBACHHUH IIPHU3HAKOB
JOAYKHOCTHOTO AMIIA KaK CIIEeIIHasbHOIO cy0ObekTa [AHapuaHos, B.K., 2019].
Hepenko omIUOKH AOIYCKAIOTCHA IPU OMNPEMEACHHH CIEIHaABHOTO CyOBeK-
Ta IPECTYIIA€HUH, CBA3aHHBIX C HapyLIEHHEeM CIIEeIIHAaAbHBIX IpaBua [[lymo-
BoukuH, I0.E., 2018].

B mmeaoM, Kak IoKa3bIBaAET IPOBEACHHBIN HAMU aHAAU3 CyAeOHOMH ITpaKTU-
KH, y,Z[eABHBIfI BEC KBaAI/ICbI/IKaLII/IOHHBIX OH_II/I6OK, AOIIYIIIEHHBIX ITPU YCTAHOB-
ACHHUU IIPU3HAKOB CYyOBEKTa IIPECTYIIACHHH, COCTaBAdET B cpemHeM 17 Ipo-
LIEHTOB.

Ilpasosvle u coyuanvHsble nocreocmeust KeanupuKAUUOHHbBLX OUUOOK.
Muoroo6pasue KBaau(UKAITMOHHBIX OIIIMO0K, PACCMOTPEHHBIX HAMU BEIIIIE,
00yCcAOBAMBAET U pasHOOOpa3ue BBISBIBAEMBIX UMH ITOCACICTBUH.

[IpencraBasgercs, 9To AAg OoAee IIPEAMETHOTO aHAAN3A ITOCAEICTBHS OIIIH-
00K B KBaAU(DUKAITUN IPECTYIACHUH MOTYT ObIThH ITOAPA3IeAeHbI B 3aBHUCH-
MOCTHU OT TOTO, Yb€ IIPABOBOE ITOAOKEHHE OHHU 3aTpParuBalOT, Ha: IIOCAEM-
CTBUSI KBAaAU(UKAITUOHHBIX OIITHOOK [AST AUIL, IeHAICTBUS KOTOPBIX KBAAU(HU-
LUPYIOTCH, U IIOCAEICTBHS AT AHIL, OCYIIIECTBASIOIINX KBaAU(DUKAIIHIO.

B cBomo ouepens, mocaeqCTBHA OIIHOOK B KBAAU(UKAIINY [IPECTYIIACHUH
C TOYKH 3PEHHS HUX BAHUSHHUA HA «CyALOY» MOACYAMMOrO MOTYT OBITH «Hera-

21 Cwm.: IlocranoBAaeHue npe3uauyma UpKyTckoro obaactHoro cyna ot 13 Hosabps 2017 1.
// Broaserens BepxoBHoro Cyna Poccutickoit ®eneparuu. 2019. No 5; OnpeneaeHue
CynebHOI KOAAETHH I10 yTOAOBHBIM AeaaM BepxoBHoro Cyna Poccutickoit ®enepariiu
oT 26 HosiOpsx 2014 r. Ne 83-AllY14-15 // Broaaerens BepxoBHoro Cyna Poccuiickoit
Peneparmu. 2015. Ne 7; O630p KaccariMOHHOM ITPAKTHUKU CyZeOHOH KOAAETHH II0 yTOo-
Ar0BHBIM neaaMm BepxoBHoro Cyna Poccuiickoit deneparum 3a I moayrogue 2010 r.
Onpeneaenune No 5-009-372CII // Broaserens BepxoBaoro Cyna Poccuiickoii dene-
parmu. 2011. Ne 1; O630p cynebHoi mpakTuku BepxoBHoro Cyna Poccutickoit dene-
paumu 3a I kBapraa 2012 r. Onpeneaenue No 42-711112-3 // Broaaerens BepxoBHOTO
Cyna Poccuiickoit Penepamuu. 2013. Ne 4.

22 Cwm., nanpuMep: [TocranoBaenue Ipesnnuyma BepxoBHoro cyna Pecrybanku Anpires ot
23 urong 2016 r. // Broaaerenr BepxosHoro Cyna Poccutickoit ®eneparmu. 2017. No 3.
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TUBHBIMH», (IIO3UTUBHBIMI» U «MHAU(M(epeHTHRIMI». Ha 3TOM ocHOBaHUH
MOZKHO BBIJEAUTE:

1) mocaeacTBHA KBaAH(DHKAIIHOHHBIX OIIHOOK, YXYAIIAIOLIHE IIOAO-
HEeHHE AHIIA, AEHCTBHSA KOTOPOro KBAAH(MPHIHPYIOTCS:

— IIOCA€ACTBHUA MPU3SHAHUA HAAHUYHSA COCTaBa IIPECTYIIAEHHSA B HEIIPE-
CTYIIHOM [ESHUH (B CBSI3M C OTCYTCTBHEM OCHOBAHUS YTOAOBHOU OTBET-
CTBEHHOCTH, B CHAY MAaAO3HAQYUTEABHOCTHU, IIPU HAAUYHNU O6CTOHTCABCTB,
HCKAIOYAIOIIUX [TPECTYITHOCTD AESHU)®.

[IprMepoM HOCAEACTBUI TAKOM OINMMOKKM B KBaAU(PHUKAIIUM MOIKET CAY-
JKUTB CAEAYIOIIEE YTOAOBHOE [IEAO.

ITo npueoeopy HurxHerxamckozo 20podckozo cyoa Pecnybruxku Tamapemar om
2 Odekabps 2014 2. (ocmaeneHHoOMY 6e3 USMEHEHUSL CYOOM ANEANSAYUUOHHOU UH-
cmaryuu) B. ocyxoer no u. 1 cm. 282 YK PP (8 ped. PedepanbHozo 30KOHA oM
8 dexabpst 2003 2. Ne 162-D3).

B raccayuoHHoll skanobe adgorxam & 3auumy 0CYysKOeHH020 npocusl cyoebHble
PpeuweHuss OmmeHUms U npou3so0Cmao no 0eny npeKkpamums 3a omcymemeuem 8
deticmeusix ocy»0eHHo20 coOCmasa NPecmynieHusl, NOCKONbKY HUKAKO020 YMbLCAA
Ha 8030YysKOeHUe HEHABUCMU U 8pAKOblL OH He UMesl, MAKYI0 Ueslb He Npecaedo8at.

IIpesuouym Bepxosrozo cyoa Pecnybauxu Tamapcmar 22 anpens 2015 2. om-
MEHU NPULOBOP U ANENNAYUOHHOE NOCMAaHOo8IeHUe 8 omHoweHUU b., yzonoeHoe
0eslo 8 OMHOUWeHUU He20 NPoU3800CMBOM NPEKPAMUT 30 Omcymemauem cocmasa
npecmynieHust, NPU3Hae 3a HUM npaso Ha peabunumayuro®;

— IIOCAEICTBUS HEIIPaBHABHON KBaAH(UKAIINH [eTHHUs 10 HopMe 0 6oaee
TSPKKOM IPECTYIACHUHU (OIIMO0YHOTO BMEHEHHs OOA€e OITACHOTO CMEKHOTO
cocTaBa IIPECTYIIACHHS; OIIMO0OYHOT0 BMEHEHHS KBAAU(DHUIIMPOBAHHOIO CO-
cTaBa B CAydae COBEPIIEHH AeTHHs, 00pas3yIoniero OCHOBHOH COCTaB; OIIIH-

28 Cw., manpumep: O630p cyzeGHo# nmpakTuku BepxoBHoro Cyma Poccutickoit ®enepa-
muu Ne 2 (2019). Onpeneaenrie No 31-Y/119-4; Onpeneserue CyneOHOM KOAAETHU II0
yroaoBHEBIM feaaM BepxoBHoro Cyna Poccuiickoit ®eneparuu or 14 certsabps 2017 r.
No 18-Y117-73 // Broaaerens BepxoBHoro Cyna Poccutickoit Peneparmu. 2018. Ne 8;
[TocranoBaenue Ilpesnmuyma BepxoBHoro cyna Pecrybamkm Xakacug ot 23 HIOHS
2016 r. // Broarerens BepxoBaoro Cyna Poccutickoit ®eneparmu. 2017. Ne 8; ITocra-
HOBA€HHe Ipe3uauyMa Tyabckoro obaacTHoro cyaa oT 21 urons 2016 r. // BroasereHns
Bepxosroro Cyna Poccuiickoit @eneparuu. 2017. No 12; Onpenesenune CyneOHOM KoA-
AETHH II0 YyTOAOBHBIM AeaaM BepxoBHoro Cyna Poccutickoit ®enepamnum ot 22 ampead
2015 1. Ne 51-Y/115-1; Oupeneaenue No 49-AI1Y14-49 / / Broaseresns BepxosHoro Cyna
Poccuiickoit ®eneparnu. 2015. Ne 5; O630p npakTuru Cyne6HOH KOAAETHH II0 YTOAOB-
HbIM aesaM BepxoBHoro Cyma Poccutickoit Penepamuu 3a Bropoe noayrogue 2013 r.
Omnpeneaenne No 33-/113-6 // Broaaerens BepxoBHoro Cyna Poccuiickoit denepariyu.
2014. Ne 6; O630p npakTuku CymeOHOM KOAAETHH II0 YTOAOBHBIM JeaaM BepxoBHO-
ro Cyna Poccutickoit Penepanmu 3a nepsoe noayroaue 2014 r. Onpeneaernnue Ne 30-
ATIY14-1 // Broaserens BepxosHoro Cyna Poccutickoit @eneparnu. 2014. No 10.

2% Cwm.: IlocranoBaenue Ilpesunuyma BepxoBHoro cyma Pecrny6amku TarapcraH oOT
22 ampeast 2015 r. // Broaaeresb BepxoBHoro Cyna Poccuiickoit deneparmu. 2018.
No 11.
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60YHOTO BMEHEHHST 0C000 KBaAU(PHUITUPOBAHHOIO COCTaBA IIPU COBEPIIIEHUHU
MesSHUs, OAIIaAaIoIIero 1104 KBaAU(UITMPOBAHHBIN cOCTaB)?.

I[IprMepoM HOCAENCTBUI TAKOM OIIMOKN B KBaAU(PHUKAIIUM MOIKET CAY-
JKUTBH CAEAYIOIIEE YTOAOBHOE [IEAO.

ITo npuzosopy Mockogckozo 2opodckozo cyoa om 26 cenmsbpst 2011 e. 5. ocyox-
deH no n. «a» u. 3 cm. 131 YK PD k decamu 200am auuleHust ceoboobl ¢ ombbleaHU-
eM HaKa3aHUSL 8 UCNPasUuUMelbHOlU KOJIOHUU CMP02020 PesKumd.

Adeokam e 3auumy oCYy>KOeHH020 8 HAO30pHOU sKanobe npocun o nepexksa-
augurayuu deticmeuti 4. ¢ n. «a» u. 3 cm. 131 YK P® na u. 1 cm. 131 YK P®.
B obocHosaHue amozo yraseleas, umo 4. He 3HAL U He MO02 3HAMb 0 HeCcO8epuLeH-
Ho/lemHeMm gospacme nomepneswiell, 8 npuzogope omcymemaeyrom doKkasameib-
cmea makoti 0cee0OMNAEeHHOCMU.

IIpesuouym BepxoseHozo Cyoa Pocculickoli Pedepayuu 10 urons 2013 e. uzmeHun
cydebHble peuleHUsl U Nepek8aupuUUUposal 0eticmeaust 0CY»O0eHHo20 ¢ n. «» u. 3
cm. 131 YK PO Ha u. 1 ecm. 131 YK PD, no Komopoil Ha3HAUUJL NSiMb Jlem JAUUEeHUs.
€80600bL ¢ ombbl8aHUEM HAKA3AHUSL 8 UCNPASUMEIbHOU KOJIOHUU 00U4e20 Perxuma’;

— IIOCA€CTBUS H3AUIITHETO BMEHEHHUS (aAbTepPHATHUBHBIX NEeHCTBUH, KBa-
AUPUITHPYIOIINX ITPU3HAKOB)Y;

— I[IOCA€ICTBHUSA HEIIPABHABHOMN OLEHKH CTAQAWUH COBEPIIEHUS IIPECTYIIAC-
HUS (OIIMOO0YHOTO ITPU3HAHUA IIPUTOTOBACHHS K IIPECTYIIACHHIO IIOKYIIIe-
HHEM Ha HETO, OLIIMOOYHOM OLICHKHU IIOKYIII€EHHNA KaK OKOHYEHHOI'O IIpE-

25 Cwm.: Onpenensenne CyneGHOM KOAAETUH I10 YTOAOBHBIM aeaaM Bepxosuoro Cyna Poc-
cutickoit Peneparum ot 18 mag 2017 r. Ne 5-Y[17-34 / / Broasererns BepxoBHoro Cyna
Poccutickoit ®enepanmu. 2018. No 11; ITocraHoBAeHHE Ipe3uauyMa XabapoBCKOTO
KpaeBoro cyza ot 8 deBpaasa 2016 r. // Broaserens BepxoBHoro Cyna Poccutickoit
Peneparyu. 2017. Ne 9; O630p Hag30pHOH IpakTUKH CyneOHOH KOAAETHH II0 YTOAOB-
HbIM neaaM BepxoBroro Cyna Poccutickoit denepaiiuu 3a niepBoe moayronue 2012 r.
Omnpeneaenre No 46-/111-16 // Broaaereur BepxoBHoro Cyma Poccutickoit denepa-
muu. 2013. Ne 13; O630p HanzopHO# IpakTUKHU CyneOHOM KOAAETHH II0 YTOAOBHBIM
neaam Bepxosaoro Cyna Poccuiickoit deneparnuu 3a nnepBoe nmoayroaue 2012 r. Ompe-
neaenmre No 33-/112-1 // Broasetens BepxoBHoro Cyna Poccuiickoit @eneparim. 2013.
No 3; ITocranoBaenue IIpesnauyma BepxoBHoro cyna Pecriybanku Anpirest oT 23 HIOHS
2016 r. // Broaserens BepxoBHoro Cyna Poccuiickoit ®enepariu. 2017. Ne 3. C. 6-7.

26 Cwm.: I[locranoBaenue Ilpesuauyma BepxoBHoro Cyma Poccuiickoii ®Pemepamuu ot
10 mroag 2013 r. Ne 911113 // Broaaerenr BepxoBHoro Cynma Poccuiickoit ®enepa-
muu. 2013. Ne 11.

27 Cwm., HanpuMep: O630p cynebHoit mpakTuku BepxoBHoro Cyna Poccutickoit denepariu
No 3 (2018). Omnpeneaenne No 92-Y/117-11 // Broaserenb BepxoBHoro Cyma Poccuii-
ckoti deneparuu. 2019. No 6; O630p cynebHo# npakTuky BepxoBHoro Cyna Poccuiickoit
Peneparnu Ne 3 (2018). ITocranoBaeHue Ilpesuauyma BepxoBroro Cyna Poccuiickoit
Peneparu No 891118; Omnpeneaenre CyneOGHOM KOAAETHH IO YTOAOBHBIM aeaaM Bep-
xoBHOTO Cyna Poccuiickoiit deneparuu ot 25 ceHTss6ps 2013 r. No 72-7113-5; O630p Kac-
cartoHHOH TpakTUKH CymeOGHOM KOAAETHH 110 YTOAOBHEIM neaaM BepxoBHoro Cyna Poc-
cuiickoti Penepanum 3a repBoe moayroxve 2012 r. Onpeneaenre CyneGHOH KOAAETHH
110 yToAOBHBIM feaaM BepxoBHoro Cyza Poccuiickoit @eneparnu ot 2 deBpaas 2012 r.
No 12-012-2 // Broaaerenb BepxoBHoro Cyna Poccutickoit ®eneparmm. 2013. No 2.
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CTYIIA€HHUSI; HeydeTa TOro, 4TO KaxKJas IIPeaplAyllad CTaaus IIOTAOLIAEeT-
csl MOoCAedyIollleli; HeIpHU3HaHUS NOOPOBOABHOTO OTKAa3a OT COBEPIIEHUS
[IPECTYIIACHUSI)?®;

— TIOCAE€ACTBHSA HEBEPHOH OIEHKH COy4YacTHUsS B IIPECTYIACHUHU (IIPHU-
3HAHUI HaAMYH4I COyYacTHSd B IIPECTYIIA€CHHUH IIPU OTCYTCTBHUU ITpH3HA-
KOB COBMECTHOH IIPECTYIITHOH AesaTEeABHOCTH; OIIHOOYHOr0 BMEHEHHs boaee
OITaCHOH poaHM HAM Ooaee OImacHOM POPMBI COydaCTHs; HeydeTa 9KcIiecca
HUCIIOAHUTEAH)?;

— IIOCAE/ICTBUS HEIPABUABHOH KBaANHUKAITNH ITPECTYIIAEHUH I10 IIpaBHUAAM
COBOKYITHOCTH (IIOCAEICTBUS OIIIHOOYHON KBAaAHU(HUKAIINN COBOKYITHOCTH IIpe-
CTYIIA€HHM KaK €IHUHOIO IIPOJ0AXKAEMOIO UAW COCTABHOIO IIPECTYIIACHHUH; I10-
CA€JICTBHSI OLITHOOYHOIO0 BMEHEHHS COBOKYITHOCTH IIPECTYTIACHHH ITPH HAAMYIHH
€IMHOTO IIPECTYIIACHHS; [IOCAEACTBUS OINNO0YHON KBaAN(PUKAIINH IIPECTYTIAE-
HH4 C aABTE€PHATHUBHBIMHU JEAHUSIMH B KQ4ECTBE COBOKYIIHOCTH ITPECTYIIACHHIH;
IIOCAEICTBHS OINMMOOYHOIO IIPH3HAHHS COBOKYIIHOCTH IIPH COBEPIIEHHUH IIpe-
CTYIIACHUS, IIPEIyCMOTPEHHOI0 ODOIIeH U CIIeIaAbHOH HopMaMHu)™;

28 Cwm., HanpuMep: [locraHoBAaeHue npe3uauyMa UpKyTcKoro 06AacTHOTO cyza oT 6 Map-
Ta 2017 r. // Broaserens BepxoBHoro Cyna Poccutickoit denepamuu. 2018. Ne 10;
Omnpeneaenne CyneOHOM KOAAETHH IO YTOAOBHBIM AeaaM BepxoBHoro Cyna ot 16 saH-
Bapg 2014 r. No 9-7113-55 // Broaserens Bepxosroro Cyna Poccuiickoit ®enepariuu.
2014. No 11; O630p Ham3opHOH MpakTUKU CyneOHOH KOAAETHH II0 YTOAOBHBIM I€AaM
BepxoBHoro Cyna Poccuiickoit ®enepannu 3a nepsoe noayrogue 2012 r. Onpenene-
Hue No 55-7111-30 // Broaserens Bepxosuoro Cyna Poccuiickoit denepanmu. 2013.
Ne 3; O6G30p HaAA30pHON MPAKTHUKU CyAeOHOM KOAAETHH II0 YTOAOBHBIM aesaM Bep-
xoBHOro Cyna Poccuiickoit deneparuu 3a BTopoe rnoayronue 2012 r. OnpeneaeHue
No 50-/112-43 // Broaserens BepxosHoro Cyna Poccuiicko#t @eneparimu. 2013. No 7.

29 Cwm., Hanpumep: [ToctanoBaeHue [Tpesuanyma MoCKOBCKOIO TOPOACKOTo cyaa ot 13 nme-
Kabps 2017 r. // Broaserens BepxosHoro Cyna Poccuiickoit @eneparu. 2019. Ne 3;
Onpeneasenne CyneOHOM KOAAETHH IIO YTOAOBHBIM AeaaM BepxoBHoro Cyma Poccuii-
croii denepanmu ot 9 HoabOpst 2017 1. Ne 83-Y/117-7 // Broaserens BepxoBHoro Cyna
Poccuiickoit ®eneparuu. 2019. Ne 4; Onpeneaerne CyneOGHOM KOAAETHH IIO YI'OAOB-
HBIM neaaM BepxoBHoro Cyna Poccutickoit @eneparyu ot 23 gekabpsg 2015 r. No 127-
ATTY15-10; O630p mpakTuku CyneGHOH KOAAETHH II0 yTOAOBHBIM fieaaM BepxoBHOro
Cyna Poccuiickoit ®enepaiuu 3a nnepsoe noayroaue 2013 r. Onpeneaenue Ne 74-/113-
1 // Broanerens BepxoBHoro Cyna Poccuiickoit deneparuu. 2014. Ne 2; OnipeneaeHue
Boennoit koasernu BepxoBHoro Cyzma Poccuiickoit Penepanyiu ot 16 ampeas 2013 1.
No 208-013-1 // Broaaerens BepxoBraoro Cyna Poccutickoit Peneparpn. 2013. No 11.

30 Cm.: O630p npaktuku CymeOHOM KOAAETHH IIO YTOAOBHBIM aeaaM BepxosHoro Cyna
Poccuiickoit @eneparuu 3a repsoe noayroaue 2014 r. Onpeneaenre No 5-7113-65 //
Broanerens BepxoBHoro Cyna Poccuiickoit ®eneparuu. 2014. Ne 10; O630p cymeb-
HOM mpakTuku BepxoBHoro Cyna Poccutickoit denepamuu Ne 3 (2015). Onpeneae-
Hue No 69-Y/115-11 // Broaaerens BepxosHoro Cyna Poccutickoit Peneparnu. 2016.
Ne 3; Onpeneaenue Cyne6HOM! KOAAETHH 10 yTOAOBHBIM AeaaM BepxosHoro Cynma Poc-
cuticko#t ®eneparmu ot 25 ceHTsa0pa 2013 r. No 72-/113-5 / / BroaaeTeHbs BepxoBHOTO
Cyna Poccuiickoit @eneparuu. 2014. Ne 3; O630p cyne6HOM TpakTHKH BepxoBHOTO
Cyna Poccuiickoit ®eneparu No 2 (2017). Ounpeneaenre No 83-AllY17-2 // Broaae-
TeHb BepxoBHoro Cyna Poccutickoit ®eneparyu. 2018. Ne 5; [ToctaHoBAEHHE IIPE3U-
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2) mocAeACTBHA KBaAH(PHKAIIHOHHBIX OLIHOOK, YAYYIIIAIOLIHE IIOAO-
KEeHHe AHIIa, AeHCTBHA KOTOPOro KBaAHGHIHPYIOTCA:

— IIOCAEICTBHS HENPHU3HAHHUS HAAWYHS COCTaBa IIPECTYIIACHHS B IIpe-
CTYIIHOM [ESHHH.

[IpuMmepom IOCAEACTBHY TAaKOW OMIMOKM B KBAaAU(UKAIIUK MOXKET CAY-
JKUTH CAEAYIOIlee YTOAOBHOE IEAO.

ITo npuzoeopy Bpsitickozo obnacmrozo cyoa om 12 cenmsibps 2014 2. I1I. onpas-
dar no obsuHEHUIO 8 cosepuleHUU 08YX npecmynieHUull, NpedyCMOMpPeHHbIX N. «O»
u. 4 cm. 132 YK Pd, 3a omcymcemauem 8 e2o 0estHuslX cocmasa npecmynieHust. 3a
III. npusHaHo npaego Ha peabunumayuro.

B anennsiyuoHHOM npedcmasieHuUl 20Cy0apcmeeHHblil 068uHUMEb NPOCUTL NPU-
2080p OMMEHUMb U 0eJ10 Hanpasumse Ha HO8oe cydebHoe paccmompeHue, NOCKObKY
cyo, HenpasuibHO ucmoskosas npumeuarue k cm. 131 YK PP, npuwen Kk ouuubou-
HOMY 8bl800Y O MOM, umo cogepuleHHble III. desHuss 8 omHoweHUU He 00CMuU_2uLe20
deeradyamunemrezo go3pacma I1. mozym paccmampusamscsi KAk npecmynieHue,
npedycemomperHoe n. «o» u. 4 cm. 132 YK PD, mosibko 8 mom cayuae, ecau amu oes-
HUsL noonaoarom nod NPUsHAaKU npecmynieHust, npeoycmomperroz2o cm. 135 YK PP.
Oonaro nockonvky III. He docmue socemHaduamuiemHez0 803pacma, OH He s81siem-
csi cybvexmom npecmynaeHust, npedycmomperrozo cm. 135 YK PP, g cessu ¢ uem
€20 OestHUsL He Mmo2ym bblmb Keanugpuuupo8aHst no n. «o» u. 4 cm. 132 YK Pd.

ITpuszHas, umo cyodom nepgoli UHCMAHYUU O0ONYuieHa KeANUPUKAYUOHHAS
owubka, CydebHas Koanezus no yaosnosHuim oenam Bepxoserozo Cyoa Pocculickoti
dedepayuu 26 Hoabps 2014 2. onpasdamesibHbLl NPU2O0BOP OMMEHUNA U hepeda-
J1a yeosio8Hoe 0eso Ha Hogoe cydebHoe pasbupamenbcmeo®;

— IIOCA€/ICTBUS HENIPaBHABHOM KBaAH(UKAIIUU AeSHHUI 10 HOPME O Me-
Hee TSKKOM ITPEeCTYIIACHUH UAW HEBMEHEHHT HEeOOXOOUMBIX KBaAU(DHUIIHPY-
IOIIUX IIPHU3HAKOB?;

— IIOCAELICTBUSA HEIIPABHUABHOI'O OIIPENEAECHUA CTAIUU COBEPIIEHUA IIPE-
CTYIACHHS (OLIMOOYHOTO IIPHHATHS ITOKYLIIEHHUT Ha IIPECTYIIACHHE 3a IIPH-
FOTOBACHHE K HEMYy; OLIMOOYHOTO IPU3HAHHUS OKOHYEHHOIO IIPECTYIIACHUS

auyma TroMeHCKoro obaactHoro cyma oT 10 aBrycra 2010 r. // BroasereHbs BepxoB-
Horo Cygna Poccuiickoit deneparnu. 2019. No 1.

31 CwM.: Onpenensenure CymebHOM KOAAETHH II0 YTOAOBHBIM aeaaM BepxoBaoro Cyna Poc-
cutickoil Penepanuu ot 26 Hogbpa 2014 r. No 83-AllY14-15 // BroasereHs Bepxos-
Horo Cyna Poccutickoit Peneparnu. 2015. Ne 7.

32 CM.: AneandarioHHbIN mpuroBop CyneOHOM KOAAETHH [0 YTOAOBHBIM AeAaM BepxoBHOTO
Cyna Poccuiickoit @eneparuu ot 24 depassg 2015 r. Ne 30-AllY15-1; ITocraHOoBAEHHE
[Ipesuauyma BepxoBroro Cyna Poccuiickoit deneparium ot 18 okrsabpst 2017 r. Ne 170-
I117 // Broaserens BepxoBHoro Cyna Poccutickoit Peneparmu. 2018. Ne 5; ITocraHoB-
aenve [Ipesnguyma BepxoBuoro Cyma Poccuiickoit Peneparmu ot 29 mapra 2017 r.
No 27-I117 // Broaaerens BepxoBHoro Cyna Poccutickoit ®eneparmu. 2017. Ne 8; Io-
craHoBAaeHHe IIpesumnuyma BepxoBroro Cyna Poccuiickoit deneparmu ot 29 mapra
2017 1. Ne 69-IT117TIPCC // Broaaerenr BepxoBHoro Cyma Poccuiickoii ®enepariuu.
2017. Neo 8; AnneaassiioHHEIH TpuroBop CymeOHOM KOAAETHHU IT0 YTOAOBHBIM sieaaM Bep-
xoBHoOro Cyna Poccuiickoit ®enepaimu ot 21 anpead 2016 r. Ne 49-AT1Y16-5.
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B KQUECTBE IMOKYIIIEHHs Ha HET0; OIITHO0YHOr0 OIIPeaeACHUSI MOMEHTA OKOH-
YaHUs IIPECTYIAEHUS; OITHOOYHOTO MPU3HAHUS BBIHYXKIEHHOIO OTKa3a B
KadecTBe NOOPOBOABHOIO OTKAa3a OT COBEPILEHUS IIPECTYIIACHHS)®;

— IIOCAEICTBUS HEBEPHOH OLIEHKU COYYIaCTUS B IIPECTYIIACHUU (HEIIpU3Ha-
HUS COyYaCTHS B IIPECTYIIACHUH IPU HAAUYHUH €T0 IIPU3HAKOB; OIITHO0YHOTO
BMEHEHUd MEHee OIIaCHOU POAM UAM MeHee OIlacHOM (POPMBI COydacTUsI);

— IOCAEMICTBHUS HEIIPABHABHON KBaAHU(UKAIIMHU IIPECTYIIACHHUH IO IIpa-
BHAAM COBOKYITHOCTH (IIOCA€ICTBUS OIITMOOYHOIO BMEHEHUS COBOKYITHOCTHU
IIPECTYHIACHHUU TPHU HAAUYHUU €JUHOT'0O CAOZKHOTO ITPECTYIIAEHUH ; IOCAECTBULI
OITMOOYHOTO HEIIPU3HAHUSA B COLESHHOM COBOKYITHOCTH IPECTYIIACHUH).

I[TpuMepoM MOCAEACTBUU TaKO# OMIMOKU B KBaAU(MPUKAIIUU MOIKET CAY-
JKHUTBh CAEAYIOIIEE YTOAOBHOE ZIEAO.

Opearamu npedsapumenibHo20 paccriedogarust 4. 0b8uHsLICs No n. «» u. 2
cm. 105 YK P® e ybulicmse, cogepuleHHOM ¢ 0000l 2KecmoKocmsio.

ITo npuzoseopy BepxosHozo cyda Kapauaeso-Uepkeccroili Pecnybruxku om
18 cenmsibpst 2015 2. Y. ocyxoen: no u. 1 cm. 109 YK PP — kK o0HOMY 200y uemol-
pem mecsiyam ozpaHuueHust ceoboodst, no u. 1 cm. 115 YK PD — K 8ocomu mecsi-
uam ucnpasumesnbHblx pabom ¢ yoeprKaHuem 0ecsimu npoueHmos u3 3apabom-
HOU ntamul 8 00x00 2ocyoapcmad.

Cyoebras Konneaust no y2osnoeHoim desnam BepxosrHozo Cyoa Poccuiickoii Pe-
Odepayuu 24 dexabpsi 2015 2. npuzogop ommeHUNA 8 C8S13U C Hecoomaeemcmau-
em 8bl80008 cYoa, U3NOIKEeHHbIX 8 NPU208ope, haKmuueckum obcmosmenbemaam
dena u 8blHecia HO8bl 068UHUMENbHBLI NPU20BOP, CO21ACHO Komopomy . npu-
3HAH BUHOBHbBIM 8 CO8EPULEHUU NpecmynieHusl, npedycmomperHHozo u. 4 cm. 111
YK P®D, u emy HasHaueHO HakasaHue 8 sude 0essamu iem JauuleHust ceoboobl 8 uc-
npasumesibHol KOJIOHUU CMpP02020 perxuma be3 ozparuueHust ceo600br>;

3) mocaencTBHS KBaAW(PUKAIIMOHHBIX OIIHOOK, He yXyAllalllype W He
YAYYILIaIoIe IIOAOKEHHUE AUIA, AeHCTBHA KOTOPOTO KBAaAH(MHUITUPYIOTCH.

[IpuMepoM IocAeACTBHM TaKOM OMIMOKM B KBAaAU(UKAIIUH MOXKET CAY-
KUTBH CAEAYIOIEE YTOAOBHOE IEAO.

33 CwMm.: Onpeneasenure CyneGHON KOAAETHH IIO YTOAOBHBIM AeaaM BepxoBHoro Cyna Poc-
cutickoit Peneparyu ot 15 guBapg 2013 r. No 69-012-17 // BroaseTeHb BepxOBHOTO
Cyna Poccuiickoit Peneparuu. 2013. Ne 9.

3% CM.: AneaasarimornHoe onpeneaeHue CyneGHOM KOAAETHH II0 IeAaM BOEHHOCAYIKAIIINX
BepxoBHoro Cyna Poccuiickoit ®enepanuu ot 7 mag 2015 r. Ne 211-ATTY15-1 //
Broarerens BepxoBHoro Cyna Poccutickoit ®epepanuu. 2016. No 2. C. 44-45.

35 Cwm., nHanpumep: Onpeneaserue CynebHOM KOAAETHH 10 YTOAOBHBIM AeaaM BepxoBHOTO
Cyna Poccutickoit @eneparuu ot 29 nekabps 2014 r. No 37-Al1Y14-9 // BioaseTeHb
BepxoBuoro Cyna Poccutickoit Peneparnm. 2015. Ne 8; Onpeneaernne No 16-011-39,
Onpeneaenne No 72-011-66. O630p KaccalrnoHHON IpakTUKHU CyneOHOM KOAAETHH I10
yroroBHBIM geaaM BepxosHoro Cyna Poccuiickoit ®enepanuu 3a BTOPOE IIOAYTOAME
2011 r. // Broaaerens BepxoBaoro Cyna Poccuiickoit @eneparmu. 2012. Ne 5.

36 Cwm.: AnteaasarioHHbIH TpuroBop CyneGHOM KOAAETHH II0 YTOAOBHBIM AeaaM Bepxos-
Horo Cyna Poccuiickot Penepanuu ot 24 nekabps 2015 r. No 30-AITY15-16 // Broa-
seteHb BepxoBHoro Cyna Poccutickoit ®eneparun. 2017. Ne 1. C. 43.
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ITo npuzoeopy HYensbuHcrozo obnacmHozo cyoa om 6 mapma 2007 2. Hypy-
ee T.M., AykuHr H.B., CarnHukoe H.A. ocyx0eHbl no n. «0», ok», «» u. 2 cm. 105 YK
Pd, non. weru. 4 cm. 162 YK PPD.

Cyoebras koanezust Bepxoerozo Cyoa Pocculickoli Pedepayuu UCKAIOUUNA U3
ux ocyokoerust no u. 2 cm. 105 YK P® u no u. 4 cm.162 YK PD keanuguyupyro-
wue NpusHaAKU «@pynnotli AUy no npedsapumenbHoOMy C2080pY», NPU IMOM YKa-
3an1a, umo 0onYuieHHAsE K8ANUPUKAYUOHHASL OUUUOKA XO0msi U U3meHsiem obbem
ux ob68uUHeHUsl, 0OOHAKO HA KEANUPUKAUUIO COOESTHHO20 UMU NO KOHKPEeMmHbIM Ua-
cmsam ykaszaHHolx cmameil YK P®D, no komopbim OHU OCYsKOeHbL U N0 KOMOPbIM
uMm HasHaueHbl cnpasedaussle HaKaszaHusl, He eausiem. C yuemom u3nosKeHHOz20
CyoebHas Konne2ust NPUWNA K 8bl800Y, UMO HAKA3AHUE HASHAUEHO NPABUNILHO U
CHUXKEHUIO He noosexums’.

H3ydueHue 1o 3TUM YTAOM 3PEHUS IOCAEACTBUI OITUO0K B KBaAU(UKA-
WU IIPECTYIIAEHU IT03BOAsSIET CDOPMYAHPOBATE CAELYIOIIHE BHIBOABI U II0-
AOKEHUS:

— KBaAU(PUKAIIMOHHBIE OIITMOKU MPEICTABASIIOT COO0M B IIEAOM HaHUDOOAB-
IIIyI0 COITMAABHYIO OIIACHOCTDH CPEAH ITPABOIMPHUMEHHUTEABHBIX OIIHOOK, TaK
KaK OHU CBS3aHBI C IIPECTYIIAEHUSAMH KaK Hauboaee OOIIECTBEHHO OMACHBI-
MU [AESHUSIMHU U YTOAOBHBIMH HAaKa3aHUSIMU KaK MepaMu Cc Hauboaee CTPo-
TUM KapaTEABHBIM COAEPKAHUEM, BAEKYIIIUMHU CYIIIECTBEHHOE OTPAHUIEHHE
[IpaB U CBOOOMI AUIIA;

— BBIAEAECHUE «TO3UTHUBHBIX» TIOCAEACTBUN KBaAU(MUKAIIMOHHBIX OLIUO0K
SIBASIETCSI OTHOCHUTEABHBIM, YMECTHBIM TOABKO B IIEASIX HAYYHOM KAACCHUU-
KallluU, ITOCKOABKY OAATrOIIPUSTHBIMU TAKUE MTOCAEACTBUS BBICTYIIAIOT TOAD-
KO IAS AW, AeHCTBUSA KOTOPBIX KBAAU(HUIIUPYIOTCH, HO HE OAd IIOTEPIIEB-
IITUX, ODIIIECTBA U rOCyIapCTBa;

— COLIMAAbHBIE U IIPABOBBIE [IOCAEICTBUS KBaAU(PHUKAIIMOHHBIX OIIHOOK
B IIEAOM BCET/la HETATUBHbBIE, TaK KaK IIPUYHHSIIOT PA3HOO0pa3HBIN Bpe.

K mpaBOBBIM ITIOCAEACTBHSM OINHOOK B KBaAU(PHUKAIIUU IIPECTYIIACHUEH
CAelyeT OTHECTH: HEOOOCHOBAHHOE OCYXKIEHHE HWAW OIpaBaaHUe, HazHade-
HUE CyZlaMH KaK YPe3MeEPHO CyPOBBIX, TaK U HEOIIPABAAHHO MATKHUX HaKa3a-
HU UAW BOBCE AQTEHTHOCTD MIPECTYIIACHUN U Oe3HAKa3aHHOCTh BUHOBHBIX,
HEIOCTATOYHYIO 3allUIIEHHOCTh UHTEPECOB AU fayke 6Ge33allUTHOCTE I10-
TEPHEBIINX OT IIPECTYIHBIX [MOCATATEABCTB, NPUUYUHEHUE OCYKIECHHOMY
UMYIIIECTBEHHOTO BPEIa, yTPaTy UM TPYAOBBIX, IIEHCHOHHBIX, KUAUIIHBIX,
CeMeMHbIX U UHBIX MPaB, MOIMOAHUTEABHBIE CYAOAHHU, T. €. (PUIUIECKHE U
MaTepuaAbHbIE 3aTPaThl HA IIPOU3BOACTBO B BBINIECTOAIINX HHCTAHIIUAX.

CoraabHBIE ITOCAEACTBUSI BBIPAXKAIOTCS: B YMAAEHHH aBTOPUTETA CY-
neOHBIX U IIPAaBOOXPAHUTEABHBIX OPraHOB, CHUIXKEHUU MOBEPHS K HHUM CO

37 Cwm.: Kaccammonnoe onpenesenre CymeGHOM KOAAETHH 10 YTOAOBHBIM AeAaaM Bepxos-
Horo Cyna Poccutickoit ®eneparyu ot 26 utona 2007 r. Ne 48-007-39. dpyroii nipu-
mep: O630p KaccallmoHHOH IPaKTUKU CyAeOHOH KOAAETHH I10 YTOAOBHBIM feaaM Bep-
xoBHoro Cyna Poccutickoit ®enepanuu 3a BTopoe moayrogue 2012 r. OnpeneaeHue
No 53-012-60 // Broaserens BepxoBHoro Cyna Poccuiickoit ®eneparmu. 2012. No 7.
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CTOPOHBI HACEAEHUS, AECOITUAAN3AIIUYU HE3aKOHHO OCYXKIEHHBIX, ITPHUINHE-
HUH OOABIIIOIO MOPaABHOTO Bpeda UM, UX CEMbAM U POACTBEHHUKAaM, CHU-
JKEHUU COLIMaABHOM 2(p(PEeKTUBHOCTH IIpaBa U IpaBOIPUMEHEHUS;

— IIPU 9TOM HaunboAee TIKKHe [TOCAEACTBHUSI CBI3aHbI C (paKTaMH [IPU3HA-
HUS HAAWYHMs COCTaBa IIPECTYIAEHUS B HEIIPECTYIHBIX NEeTHUAX U, Haobo-
POT, HEIPU3HAHUS ITPABOIPUMEHUTEAEM COCTABa IPECTYIIACHUS B JIeTHU-
X, COAEPKAIIMX €r0 IIPU3HAKH;

— IIOCKOABKY KBaAU(UKAIUSA ITPECTYIIACHUS OIIpeNeAseT €T0 KaTeropu-
3alliio, a IIOCAEHLS IIPOBeZieHa I10 MHOTHUM YTOAOBHO-TIPABOBBIM HHCTH-
TyTaM, IIOCTOABKY OT ODOCHOBaHHOCTHU KBaAU(PUKAIIUU 3aBUCHUT IIPABHUAB-
HOCTBb PEIIeHHs MHOTHUX APYTHUX BOIIPOCOB (OCOOEHHOCTH YTOAOBHOM OTBET-
CTBEHHOCTH 3a IPEABAPUTEABHYIO IIPECTYIHYIO AeATEABHOCTH, OCBOOOXKIE-
HUSI OT YyIOAOBHOM OTBETCTBEHHOCTH W HaKa3aHUS, IOTAIEHUS U CHATHS
CYIUMOCTHU U IIPOYHe YyTOAOBHO-IIPABOBbBIE IIOCAEICTBUS);

— UCXOd U3 3TOT0, JKEAATEeABHO He OMyCKATh OUTUO0K B KBAAU(PUKAIIUU
OPECTYIACHHUH, a OOMYILIEHHbIE PEUIUTEABHO YCTPAHATb, MHHHUMH3UPYST X
HeraTUBHbBIE ITIOCA€NCTBUS [IAS TOACYIUMOTO, ITOTEPIIEBIIETO, O0OIIecTBa U
rocy1apcTBa;

— a”HaAu3 OUIMOOK B YTOAOBHO-TIPABOBOM KBaAU(MUKAIIUU [TOKA3LIBAET
npeobraziaHue Cpeayu HUX TeX, KOTOpPhbIe BBI3BIBAIOT HETATUBHBIE ITOCAEI-
CTBUL AL MOJACYAUMOTO, YXYAIIAIOT €ro II0AOXKEHMEe (BeoyT K IIpHUBAEUe-
HUIO K YTOAOBHOM OTBETCTBEHHOCTH IPU OTCYTCTBUU K TOMY OCHOBaHUH, K
HEeOOOCHOBAaHHOMY 3aBBIIIIEHHUIO O0beMa OOBHHEHHS M Ha3HaA4YeHUIo Ooaee
CTPOTOr0 HAKa3aHHUsI), YTO CBUAETEABCTBYET O COXPAaHEHUN OOBUHUTEABLHOTO
YKAOHA B IPUMEHEHUH YTOAOBHOTO 3aKOHOIATEABLCTBA.

Bompoc 06 oTBETCTBEHHOCTH MPABOIIPHUMEHUTEAEH (OCHOBAHUM, BUIOB,
obbeMa) 3a MOMYIIEHHbIE OLIUOKH PEIIaeTCs B IOPUAHUYECKON AUTEpaTy-
pe HeomHo3HauHO [Bomaenko, H.H., 1983, c. 127; Kapramos, B.H., 1992,
c. 49; Pycckux, B.B., 1998, c. 37].

3akoH Poccutickoli ®enepanyu oT 26 uroHga 1992 r. Ne 3132-1 «O crartyce
cyaei B Poccutickoit deneparyn» npegycMaTpUBaeT Pa3AUYHbIE BUAbI OTBET-
CTBEHHOCTH, KOTOPBIM MOTYT ObITh IOABEPTHYTHI CyAbU. [Ipu 3TOM coraacHo
. 2 cr. 16 magHOoro 3akoHa CyObs, B TOM YHCAE IIOCAE IIPEKpPAaIEHHId €To
TIOAHOMOYHUI, HE MOXKET OBITH IIPUBAECUEH K KaKOH-AHOO OTBETCTBEHHOCTH 3a
BBIPaKEHHOE UM IIPH OCYIIECTBACHUH ITPABOCYIUSI MHEHMNE U IIPUHSTOE CY-
JIOM pellleHUue, eCAU TOABKO BCTYIIUBIINM B 3aKOHHYIO CHAY IIPUTOBOPOM Cya
He OyIeT yCTaHOBA€HA BHHOBHOCTBH CyIbH B IMPECTYIIHOM 3A0YIIOTPEOACHUU
AM0OO0 BBIHECEHUH 3aBeJOMO HEITPaBOCYAHBIX IIPUTOBOPA, PEIIIEHHUS NAW HHOTO
cynebuoro akra. 113 cMbIcAa JAaHHOM HOPMBI, 06eCcIeYnBaroIed HEIIPUKOCHO-
BEHHOCTB CyAeH, CAEAyeT, YTO 3a MAOIYIIIEHHYIO IPH OTIPABACHUH IIPABOCY-
[OUS OIIHOKY, B TOM YHCA€ M KBAAW(PHUKAIIMOHHYIO, COBEPIIIEHHYIO HEBHHOB-
HO, OHU HE MOTYT OBITH IIPUBAEYEHbBI K IOPUANYIECKON OTBETCTBEHHOCTH.

OtneapHad HopMa (cT. 12.1) BakoHa o craTryce cyaed MOCBdIeHa HX
OUCILIUTIAMHAPHON OTBETCTBEHHOCTH, IPENIIOAATAIOIEH COBEpIIeHUE IHC-
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UIIAMHAPHOTO IIPOCTYIIKA, T. €. BHHOBHOIO AeHcTBHA (0e3medcTBHA) IIPpH
HCIIOAHEHHUH CAY?KEOHBIX 00s13aHHOCTEH AMO0 BO BHECAYXKEOHOH MEITEABHO-
CTH, B pe3yAbTaTe KOTOPOIO OBIAM HapPYIIEHBI IIOAOXKEHHS JaHHOTO 3aKoHA
u (uan) Komekca cyneficKoi 3THKH.

B IlocranoBaenuu I[Iaenyma BepxoBaoro Cyna Poccuiickoit ®enepanuu
oT 14 ampeas 2016 1. No 13 «O cynmebHOM nmpaKTHUKe IIPUMEHEHNS 3aK0HO1a-
TEABCTBA, PETYAHUPYIOIIET0 BOIIPOCHI AUCIIMIIAMHAPHOH OTBETCTBEHHOCTH CY-
[el» B CBSI3U C 9TUM YKA3aHO, UTO «CyAbd HE MOXKET ObITh IPUBACUEH K JIHC-
IIATIAMHAPHON OTBETCTBEHHOCTH 3a caM (PaKT IPHHSITHS HE3aKOHHOI'O AU
HeoDOOCHOBAHHOIO Cy[e0HOro akTa B pe3yAbTaTre CyAeOHOH OIINOKM, sSIBUB-
mreics CAeICTBHEM HEBEPHOM OIIEHKHU OKA3aTEABCTB IO OEAy AMOO Herpa-
BHABHOTO IIPUMEHEHHS HOPM MaTePHaAbHOTO HAHW IIPOIIECCYaABHOTO IIpaBar.

CynebHasa npakTHKa BBICIIEH CyneOHON MHCTAHIIUH 10 KOHKPETHBIM [Ie-
AaM TIOATBEPKAAET 3Ty TO3UIIHIO.

Tar, JucyunauHapHas Koanezust no 00HOMY U3 0esl Yykas3ana, umo Heymblil-
JleHHble cYyoebHble ouubKU OpOUHAPHO20 XapaKmepa He Mo2ym PacueHusamo-
csl KaK nposiesieHue Hedobpoco8ecmHoz0 OMmHoOueHUst CYobU K C8OUM Npogheccuo-
HANbHBIM 00513AHHOCMAM U CAYIKUMb OCHOBAHUEM Ol NPUMEHEHUSL K HeMy OUC-
YUNAUHAPHO20 83blCKAHUSS.

B anTepartype TakzKe 00CyzKIaeTCsI BOIIPOC O TOM, BO3MOXKHA AU I'pasKIaH-
CKO-ITpaBOBasd OTBETCTBEHHOCTH CyeH 3a Bpell, IIPUYNHEHHBIN B cdhepe yro-
AOBHOTO CYZIOIIPOU3BOICTBA B pe3yAbTaTe MOIIYIIEHHBIX CYAbIMU KBaAU(U-
KaIlMOHHBIX omnbok [Mypcaaumos, K.P., 2000; Koaocosckuii, B.B., 2009].

B coBpemMeHHOM pPOCCHHCKOM IIpaBe OTpazkeHa KOHIIEIIIHS Trocynap-
CTBEHHOH OTBETCTBEHHOCTH 34 JOIIYIIIeHHbIE OINOKH.

B cratbe 1070 I'pazknanckoro koxnekca Poccuiickoit Peneparii TOBOPUT-
Cd, 4TO Bpel, IPUINHEHHBIN IpaskIaHUHY B Pe3yAbTaTe HE3AKOHHOTO OCYK-
NeHUs, HE3aKOHHOTO IIPHBACYEHUS K YTOAOBHOM OTBETCTBEHHOCTH, BO3Me-
IIIaeTCs 3a CYeT I'oCyJapCTBEHHON Ka3HbI B IIOAHOM 00beMe He3aBUCHUMO OT
BUHBI JOAKHOCTHBIX AHUI] OPTaHOB I03HAHUS, IPEABAPUTEABHOTO CA€ICTBHUS,
IPOKypaTyphl U Cyaa B IIOPsSAKe, YCTAHOBAEHHOM 3aKOHOM. B Hopmax raa-
BbI 18 YroaoBHO-IIpolleccyaabHOT0O KomeKca Poccutickoit denepariiviu, pery-
AVPYIOIIHX TIPaBO Ha peabHAUTAIINIO, IPEeayCMaTPUBAETCS, YTO Bpem, IIPU-
YHMHEHHBIX I'PaXJaHUHY B pe3yAbTaTe yIOAOBHOTO ITPECAE€NOBaHMs, BO3Me-
IIIaeTCd T'OCyOapCTBOM B IIOAHOM OOBeMe HEe3aBHCHMO OT BUHEBI OpraHa [0-
3HaHUd, N03HaBaTeAs, CAeJoBaTeAsd, IIPoKypopa u cyna. B IlocranoBaennu
Koucturyumounnoro Cyna Poccuiicko#t @enepanuu ot 25 guBapa 2001 r.
No 1-IT «ITo meay o mpoBepKe KOHCTUTYILIMOHHOCTH IIOAOXKEHUS IIyHKTA 2 cTa-
Tbu 1070 I'pazkmanckoro kKomekca Poccutickoit denepanuu B CBA3U C Ka-
roboit rpaxkman A.B. 3epuoBa, C.1. KaapsgHoBa u H.B. TpyxaHoBa» ykaza-

38 CwMm.: O630p cymebHOU mpakTuku BepxoBHoro Cyma Poccuiickoit deneparuu No 5
(2017). Pemrenne o meay No [IK17-30 // Broaserens BepxoBHoro Cyna Poccutickoi
deneparu. 2018. No 12.
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HO, YTO 3a OIIHOKY, IIOBAEKIITYI0 BRIHECEHHE IIPUTOBOPA, TOCYJAPCTBO HECET
OTBETCTBEHHOCTH U 00eCIIednBaeT KOMIICHCAIIHIO HE3AKOHHO OCYKIACHHOMY
HE3aBHCHUMO OT BHHEI CYAbU*.

Kysnerioa H.®. [2007, c. 19] nuiner, 94To «<HAKOHEII-TO B Poccru craau BbI-
HOCHTECH CyAeOHbIE PEIlleHNd O BbIIIAATE AeHEXKHBIX KOMITEHCAIIUY, JOCTUTa-
IOIIIUX MHUAAWOHHBIX Pa3MeEPOB, OIIMOOYHO IIPUBAECYEHHBIM K YITOAOBHOM OT-
BETCTBEHHOCTH U OTOBIBIIINM IIOAHOCTBIO UAW YACTHYHO HaKa3aHUE AUIIAM».

Pasymeercsa, B cuTyaluM pacIpOCTPAHEHHOCTH KBaAW(PUKAIIMOHHBIX
OIIHOOK BasK€H MEXaHH3M HX IIOAHOTO M CBOEBPEMEHHOI'O HCIIPABAEHHUS U
YCTPaHEHHS HUX IIOCAEICTBHN, HO He MeHee 3HaYuMa TakK Ha3pIBaeMas IIOo-
3UTHBHAd OTBETCTBEHHOCTH IIPABOIIPHMEHHUTEAS, OCO3HAHHE MM J[OATA H
YyBCTBa OTBETCTBEHHOCTH 3a IIPHHHMAaeMble PEIIeHHs], IIOBbIIIIEHHE CO3HA-
TEABHOCTH Ccyael, uX IpodpeCCUOHAABHOM MopaAu. B 3Toi cBI3M Ha IIepBbIH
IIAQH BBIABHUTAIOTCH 3a/la4i Hanboaee TIIATEABHOIO 0TOOpa KaHIHUIATOB Ha
JOAYKHOCTD CyJeH U PEryASPHOIO IIOBBIIIEHHS UX KBasU(uKanuu. BaxkHyro
poAb B (POPMUPOBAHUHM U Pa3BUTHU CHCTEMBI IIPO(ECCHOHAABHON IIOArO-
TOBKH POCCHMCKUX CyAeH ITpu3BaH ChIrpaTh Poccuiickuii rocyiapCTBEHHBIN
yHUBepcureT npasocyaud [Epmios, B.B. u Kopnes, B.H., 2018]. B Hacro-
drree BpeMd (PYHKIIUHM IIOBBIIIEHUS IPO(EeCCHOHAaABHOI'O YPOBHS IIpeaACTa-
BUTeAEH cyneOHOro KopIryca rocyapcTBa BO3AOXKEHbI Ha (PAKyABTET IIOBBI-
LIeHUs KBaAU(MUKAIIUH CyAed M MOCCAyXKAaIlIUX CyZOB O0IIell I0OpUCOUKITHN
Ha O6aze PI'VII. B yncae opyrux BHAHBIX YYEHBIX U IIPAKTHKOB IIpodeccopa
IO0.E. IlynoBoukuH [2011; 2016b; 2017] u A.A. Toakauenko [2014; 2015] Ha
OCHOBE CHCTEMHO-HAYJHOTO aHaAH3a CyAeOHBIX OITHOOK IIPOBOAAT 3aHITHS
C CyOBSMH, pacCMaTPHUBAIOIIMMH YIOAOBHBIE ZleAd, C IIeAbI0 obecriedyeHus
IIPABUABHOI'O IIPHUMEHEHHS UMH YTOAOBHOTO 3aKOHOIATEABCTBA.

Caenyet coraacutbcs ¢ B.B. KoaocoBckum [2006Db, c. 112] B ToM, 4TO
«B CynefiCKOM CoOoO0IIlecTBe HEOOXOOQUMO CO34AaTh aTMOC(epy HEeTEePIHUMOCTH
K cyneOHpIM omubkaM... B KadecTBe Mepbl pearpoBaHHs B OTHOIIEHHH
AL, JOITYCTUBIINX KBAaAU(DUKAIIMOHHBIE OIITUOKH, HEOOXOIUMO paccMaTpHU-
BaThb HE CTOABKO IIPaBOBBIE MEDPBI, CKOABKO PEAKIIHIO CAMOI'0 IIPOPECCHO-
HAABHOTO COO00IIlecTBa, 00 OIpPeneACHHYI0 MUHHUMH3AIIHIO OIIHNO0K MOKHO
OKUIATH TOABKO B TOM CAydae, KOra OOIIyILIeHHe TaKOBBIX OyaeT paccma-
TPHUBATBHCS B IPOPECCHOHAABHON cpesie Kak HapylleHue Komekca gecTw».

OOcy:KZIeHHe H 3aKAIOYEHHE

B 3akaroueHHE cAeAyeT OTMETHTB, UTO B paboTe IIpeacTaBAeHA BHUOOBasd
XapaKTEePUCTUKA KBaAU(PUKAITMOHHBIX OLTUO0K. C 3To# IIeABI0 pPaCKpbI-
Ta CHeln(UKa CACAYIOIINX MIPU3HAKOB 9TOTO ITOHATHS: KOMIIETEHTHOCTDh U
IePCOHUMPHUITUPOBAHHOCTE, (POPMaAAU30BAHHOCTb, IIPABOBOE COMEpP3KaAHUE,
COIIMAABHO-TICUXOAOTHYECKHUH MEXaHH3M, I[IPUYUHHOCTL, IOpHANYecKas
duKcalyd, IIoCAeICTBYU.

39 Cwm.: Cobpanne 3akoHOmaTeabcTBa Poccutickoit ®eneparmu. 2001. Ne 7. Ct. 700.
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C ydueroMm 06001IeHNS CyAeOHOH NPaKTUKU B CTATbe IPEAIIPUHATA I10-
IIBITKA Pa3BUTh U JOIIOAHHUTH CYIIECTBYIOIIYIO B HAYYHOH AHUTEpPaType KAaac-
cudUKaIIio OMKO0K B KBaAU(UKAIIUHY IIpecTyaeHud. C 3TOH I1eAblo0 KBa-
AV(PUKAITUOHHBIE OUTHOKU MOAPA3ACASIIOTCS B 3aBHCHUMOCTHU OT YTOAOBHO-
IIPaBOBOI'0 MHCTHUTYTA, HEIIPABUABHOE IIPHMEHEHHE HOPM KOTOPOTO BBI3Ba-
A0 KBaAU(UKAIIMOHHYIO OIINOKY, ¥ C TOYKH 3PEHHS A€MEHTOB H IIpHU3HA-
KOB COCTaBa MPECTYIIACHUS, 3aTPOHYTHIX KBAAU(UKAITMOHHOM OIIUOKO.

[IpoBeneHHOE HCCAEOBaHHE IIOKA3as0 Pa3HOOOpasHe COIHAaAbHO-IIpa-
BOBBIX IIOCAEICTBHI KBAaAHU(HUKAIIMOHHBIX OIIHMOOK. [Ad aHaaW3a IIOCAem-
cTBUil OIIMOOK B KBAAM(UKAIIUMU IIPECTYIACHUY B cTaThbe pa3paboTaHa UX
KaaccuUKaI{g B 3aBUCHMOCTH OT TOTO, Ybe IIPAaBOBOE ITIOAOKEHHE OHH 3a-
TParuBaloT, ¥ C TOYKU 3PEHUS UX BAWSHHS Ha IIOAOXKEHHE AHUIA, NeHCTBUA
KOTOPOT0 KBAAHU(DUIIUPYIOTCSI.

OxHako n3ydeHue mpodbAeMbl KBAAU(DUKAITMOHHBIX OIITHO0OK UMEET B 00AB-
LIYIO IPAKTHYECKYIO 3HAYHUMOCTE, TaK KaK C €€ PellIeHHeM HelloCPeICTBEH-
HO CBSI3aHBI 331891 YKPEIACHHS 3aKOHHOCTH B cpepe YTOAOBHO-IIPABOBOTO
PEryAHPOBaHHUS, IIOBBIIIEHNS YPOBHS IIPOECCHOHAAN3MA CAEICTBEHHOH U
cyneOHON meaTeAbHOCTH M, B KOHEYHOM cYeTe, COIIHMaAbHOH 3pPeKTUBHO-
CTHU OefCTBUS yTOAOBHOI'O 3aKOHOIATEALCTBA.
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NMOXXUJIOro BO3pacra nuua,
COBEepLUMBLUEro npecrynjieHume
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BeeneHune. B nocnegHve JecAaTUneTMs BO BCEM MUpe HabnogaeTcsi MOCTOSHHbIA POCT YuC-
NEHHOCTU HaceneHns cTapLuero Bo3pacra 1 CoKpalleHne HECOBEPLLEHHOMETHNX U MOMOAEXMU.
3T npoueccbl CO3AaT onpefeneHHble NPobaemMbl, B TOM YMCHE U A1 CUCTEMbI YrONIOBHOMO
npasocyaus. BonbLLUMHCTBO NPECTYNNeHNI No-NpexXHeMy COBEPLLIAIOTCA MLaMm B BO3pacTe Ao
30 net. Ho gemorpaduyeckunin casur B CTOPOHY MOXWUIOIO HaceneHns, 0CO6EHHO Koraa noxu-
nble N0AM BCE Yalle CTankmBarTcs C coumanbHbIMU NpobremMamMmn, MOXeT 03HavaTb, YTO Cre-
OyeT OXupaTtb pOCT NPecTynneHnn, coBepLuaembix nuuamu ctapiue 50 net. XoTsa 371 npouecchbl
KaXyTCcs 04eBUAHbIMKU, HO MpobrieMaM BO3pacTHOW NPEeCTYNHOCTY MoKa eLle yaenseTcs Hedo-
CTaTO4HO BHMMaHWA. TOYHbIE AaHHble O MacluTabax NPecTynneHnii, COBEPLLEHHbIX OAbMN B
6oree No3gHem BO3pacTe, NPakTUYeCKM OTCYTCTBYIOT.

Teopetndeckune ocHoBbl. MeTogbl. ViccnegoBaHne OCHOBbLIBANOCh Ha O6LLeHay4YHbIX MeTodax
(aHann3 n cuHTEe3, HAYKUMA 1 OedyKuMs, MeTOf, CUCTEMHOMO aHanvsa) n metogax opugnye-
CKOW HayKun (MeTofbl CPaBHUTENbHOrO NPaBoBEeAeHNs, MeTOAbl 6YKBasIbHOro, CUCTEMaTU4eCKOo-
rO 1 UCTOPUHECKOr0 TOSIKOBaHWSA NPaBOBbIX HOPM). TeopeTnYeCcKon 0CHOBOM paboTbl MOCYXM-
NV TPYAbI POCCUMCKMX U 3apybexXHbIX CneumanvMcToB B 0651acTy YronoBHOrO npasa, KpUMMHO-
NOrNK, NCUXONOTNN, FEPOHTONOTNN.

Pesynbtatsl nccnefoBaHmsa. AHanM3 3aKkOHOAATENbCTBA M HAy4HOW NMTepaTypbl NOKa3bIBaeT,
YTO [0 CUX NOP He BbIpaboTaHO eauHOE NOHATME MOXUAOro Bo3pacTa. B yronosHom 3akoHofa-
TenbCTBE He NpefycMOoTpeHa eanHas npefenbHas Bo3pacTHas nnaHka Ana pasnnyHbiX BULOB
YrONOBHOW OTBETCTBEHHOCTW. [1pn 3TOM pAf y4YeHbIX BbICKa3blBaOT NPEANoXeHNs 06 yCTaHOB-
NeHVN NPefenbHOro nopora BO3pacTHOM OTBETCTBEHHOCTU, O BO3MOXHOCTU NpegycMmaTpreaTb
NOXWIOW BO3PacT B KayeCTBe OOCTOATENbCTBA, CMArYaroLLEero YyrofioBHY0 OTBETCTBEHHOCTb
1 faxe 0CBOGOXAAKOLLIEro OT Hee, O HEeMPUMEHEHUW HA3HAYEHUs Haka3aHus B BUAE NMLLIEHWSA
cBob6oabl K niuam ctapiue 80 neT u T. n.

O6cyxaeHne n 3akntoqeHne. C y4eToM pesynbTaToB aHanvM3a HOpMaTUBHbLIX NPaBOBbIX aKTOB
Poccuiickont ®epepaummn n cygebHon NpakTUKK, CYLLECTBYIOLLUMX TEOPETUYECKUX MONMOXEHWUI
Jenaetcs BbIBOA, O HEOGXOAMMOCTM ONPERENnUTb, KAKON MMEHHO BO3PACT CUUTATb «MOXUIbIM»,
a Takxe npu onpepesieHnn yronoBHO-MPaBOBOro 3HaYeHuss Bo3pacTa Nvua, COBEpLUMBLLENO
npecTynnexHve, NCXoauTb NPeXae BCEro 13 NpuHLMna paBeHCcTBa BCEX nepeq 3akoHOM U npe-
3yMMALUN BMEHSEMOCTH.

KnioyeBble cnoBa: CyObeKT NPECTYNeHus, BO3pacT YrofioOBHOM OTBETCTBEHHOCTU, BMEHsie-
MOCTb, MOXWOWN BO3pacT

Ansa yutnposaHus: PaxmaHosa E.H. YronoBHo-npaBoBoe 3Ha4eHve NoXMIIoro Bo3pacra nuua,
cosepLumBLUero npectynnenve // Mpasocyane. 2020. T. 2, Ne 1. C. 189-206. DOI: 10.37399/
issn2686-9241.2020.1.189-206
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Introduction. In recent decades, a steady increase in the population of elderly people and a
decrease in minors and youth have been reported all over the world. These processes present
certain problems, including for the criminal justice system. Most crimes are still committed by
persons under the age of 30. However, a demographic shift towards the elderly, particularly,
in response to social problems senior citizens are increasingly faced with, may mean that we
should expect increased crime on the part of persons aged 50 and older. Although the said
processes seem obvious, little attention is still given to the problems of age-related crime. There
is not enough data on the extent of crimes committed by the elderly.

Theoretical Basis. Methods. In terms of methodology, the study was based on general scientific
methods (analysis and synthesis, induction and deduction, a system analysis method) and
methods of legal science (methods of comparative law, methods of literal, systematic and
historical interpretation of legal norms). The theoretical basis of the work was the scientific works
of Russian and foreign experts in the field of criminal law, criminology, psychology, gerontology.
Results. Analysis of legislation and scientific literature indicates that no single concept of old age
has yet been developed. The criminal law has not provided for a single age limit for several types
of criminal liability. At the same time, some scientists suggest that a threshold for age-related
liability should be established, elderly age considered a circumstance that mitigates and even
exempts from criminal liability, and that a sentence of imprisonment should not be imposed on
persons aged 80 and older, etc.

Discussion and Conclusion. Analysis the regulatory legal acts of the Russian Federation and
judicial practice, existing theoretical provisions has led to the conclusion that the legislator should
define the “elderly” age, and first of all, proceed from the principle of the equality of all before the
law and the presumption of sanity when determining the criminal legal meaning of the age of a
person who committed a crime.

Keywords: offender, age of criminal responsibility, sanity, elderly age
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BBenmenue

HpeCTyHAeHHe U HakKa3aHHE He HMEIOT BO3PACTHBIX OrpaHu4YeHuil. Mbl
OPUBBIKAW K TOMY, YUTO IIOJKHABIE AIOAM BBICTYIAIOT OOBIYHO B Ka4deCTBE
JKEePTBBI IIPECTYIIAEHUSI, HO B IIOCA€IHUE roAbl AuIla cTapiie S50 u make
60 aeT Bce uallle IOIIaAalOT Ha CKaMbIO HMOACYAUMEBIX. [lemMorpadudeckas
cCUTyalusa B MUpe TaKoBa, 4To K «2050 roxy umcao auil B Bo3pacte 60 AeT u
crapiie yBearndurcd ¢ 600 MHUAAMOHOB [0 IIOYTH 2 MHAAHUAPLAOB YEAOBEK, a
[oAst AUIL B Bo3pacTe 60 AeT U craplile, KaK OXKUAAeTCs, JOAYKHA YIBOUTHCS
¢ 10 mporenToB no 21 mporeHTa. 910 yBeandeHue OyneT Hauboaee 3HAYUH-
TEABPHBIM U OBICTPBIM B Pa3BUBAIOIIMXCS CTPaHaX, TAe, KaK IPeArioAaraeT-
cd, B TeueHUue cAaenyronux 50 AeT YHUCAEHHOCTD ITOXKUABIX AIOIeH YBEAMYUT-
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cs B 4eThIpe pasar!. CoraacHo mporHo3y PoccraTta Kk 2030 r. moasd Haceae-
Husa B Poccuu B Bo3pacTe 65 AeT U cTaplile IPEBBICUT 28 IIPOLIEHTOB, A0AS
caMo¥ SKOHOMUYECKH aKTHUBHOH 4acTu rpazkaaH crpaunsl (20-60 aet) Oyzer
eBa IIPEBBINIATH IIOAOBUHY OT OOIIEH YHCAEHHOCTH HaCEeACHUS .

B To Xe BpeMs BAUSHUE TIOAUTHKH «BBIHECEHUS CYPOBBIX» IIPUTOBOPOB
IIPUBEAO K YBEANYEHHIO YHUCAA 3aKAIOYEHHBIX C JJIAUTEABHBIMU CPOKaMHU AH-
mieHus: cBoboxkl. B pesyabrare ocyxaeHHbIe B Bo3pacTe oT 30 mo 49 aer,
coBepIaole 0oAee YeM ITOAOBUHEBI BCeX IIpecTynaeHui (50,9 mporenTa)?,
CTaperT B MECTaxX AHIIEHHS CBOOOIBI, IIOCKOABKY OKOAO 35 IIPOIIEHTOB BCEX
3aKAIOYEHHBIX B Poccum oTOBIBaIOT HakazaHUd OT S nm0 10 AeT AuIIeHUd
cBoOompl, eme 13 mponeHToB — 10 15 Aet u 4 mpoueHTa — oT 15 mo 20 aet*.

CozepskaHue OTHOIO 3aKAIOYEHHOI'O B POCCHUHCKOH KOAOHHU OOXOOUTCS
roCyapCTBY B CyMMy OKOAO 60 ThIC. py0. B roa’. [1o CyIIIECTBYIOIIIUM B MUPE
OIIEHKaM CTOMMOCTB COZAEP3KaHUS IMOXKHAOTO OCYKIEHHOTo B 3-5 pas Aopo-
ke, yeM Moaomoro [Blowers, A.N., 2015, pp. 1-2]. OuyeBHIHO, YTO IIOKHUABIE
AIO[IV Yallle HY>KAI0TCS B OKAa3aHUH MEIUIIMHCKOU U IICUXOAOTHYECKOH I10-
Momy. MHOrve M3 HHUX CTPalaloT CepPbe3HLIMH 3a00A€BaHUSIMU, SIBASIOTCS
MHBaAUaMH.

BOABIIMHCTBO HCCAEIOBAHHM, IIOCBLAIIEHHBIX IIpobaemMe cyOBeKTa
IIPECTYIIACHUH, B OCHOBHOM KacaroTCs BO3pacTa HECOBEPILIEHHOAETHUX, TaK
KaK KOAUYECTBEHHO ITPECTYITHOCTD ITI0KHABIX 3HAYUTEABHO YCTYIIaeT IIPECTYII-
HOCTH HECOBEPIIIEHHOAETHHUX. MccaeJOBAHMM, ITOCBAIIIEHHBIX IPO0AEMAaM CO-
BeplIEHHd IIPECTYIIACHUH AMIIaMH CTaplIIero Bo3pacTa, SBHO HEJOCTAaTOYHO.
[TocaenHue necATHUAETUS U3YyYaAUCh IIPEXIe BCETO HACHUAHUE B CEMbE, KECTO-
Koe o0pallleHHe C AeTbMH, I1eJ0(OHANS, IIPECTYITHOCTE HECOBEPIIEHHOACTHUX
AU JKEHIIUH, TEPPOPU3M H IKCTPEMHU3M, IIPOOAEMBI OPraHU30BaHHOU IIpe-
CTYIHOCTH H T. II. OTeYeCTBEHHBIX PabOT, IIOCBAIIEHHBIX BOIIPOCAM BepX-
HEero BO3pacTHOTO IIopora yroAoBHOHM oTBeTcTBeHHOCTH [Bapcykoma, O.B.,
2003; Kacumos, B.O., 2018; Pasymos, [1.B., 2005 u ap.], KpUMHHOAOTHYE-
CKHUM ITpoOAe€MaM IIPECTYITHOCTH IIOXKHABIX, HEMHOI'O, ¥ OIIyOANKOBAaHBLI OHHU
AUIIIB B TTocAenHue roab! [AHTOoHSH, FO.M. u Boakosa, T.H., 2005]. 3apybex-
HbI€ HCCAEIOBAHUS ITIOCBSIIIEHBI B OCHOBHOM ITpobAeMaM oTObIBaHUSA HaKa3a-

1 TloamnTmueckaa mekaaparud. [IpuHara BTopoil BcemupHoit accambaeeil 1o mpobae-
MaM crapeHus. Manpun, 8—-12 anpeas 2002 r. [QaekTponHbIH pecypc]. URL: https://
www.un.org/ru/documents/decl_conv/declarations/ageing decl.shtml (maTa obpa-
menuda: 22.06.2019).

2 URL: https://www.rbc.ru/economics/23/08/2013/57040e499a794761c0ce0f23

3 Crarucruka CymeGHoro memapramenTa BepxoBHoro Cyma Poccuiickoit ®@emepaliuu:
raaBHOe o cynuMocTu B Poccuu. URL: https://pravo.ru/news /203430

4 URL: http://fsin.su/structure/inspector/iao/statistika/Xar-ka%?20lic%20soderga
hixsya%20v%20IK/

5 ®CUH Ha3Bara cyMMy Ha CoepKaHue 0AHOT0 3akatoueHHoro. URL: https: / /iz.ru /784699
/2018-09-03/fsin-nazvala-summu-na-soderzhanie-odnogo-zakliuchennogo
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HHUA AUIIaMHA CTapLHCI‘O BO3paCTa B MECTaxX AUIIIECHUA CBO60£[I:I H Ux HOCAC,ZLY-
rorret peabuanTauu [Aday, R.H., 2003; Brunner, K., 2002; Marquart, J.W.,
Merianos, D.E and Doucet, G., 2000; Blowers, A.N., 2015 u ap.].

HO HCOGXOILHMOCTB Ha3HAQ4YCHUYAd HaKa3aHHUdAd ITO2KUABIM CTaBUT Hepe}l Cy-
JIOM CAOIKHBIE BOITPOCHI O ITEASIX Ha3HAUEHUI HaKa3aHUsl, B YaCTHOCTH, CAE-
OyeT AU COCPENOTOYUTL BHHMAaHHE Ha HAKa3aHHUU 3a BPEM, IIPUYHHEHHBIH
[IPaBOHAPYIIIUTEAEM, UAU Ha 3AIIUTE OOIIECTBA OT JAABHEUIIINUX ITPECTYIIAE-
HUii, ecan ob6BuHAEeMOMY 60 AeT M 0OABIIIE; HACKOABKO BO3PACT IOXKHABIX
MOIKeT OBITH aBTOMATHUYECKH ITPU3HAH 00CTOATEABCTBOM, CMSTYAIONIUM UAU
Ja’Ke UCKAIOYAIOIIUM YTOAOBHYIO OTBETCTBEHHOCTE; C KAKOI'0 BO3pacTa CAe-
OyeT CHUTaTDH AUIL JOCTUTIINMH IT0KHAOTO Bo3pacTta. C y4eToOM HU3A0KEHHO-
T'O IIEABIO HACTOSIIETO UCCAEIOBAHUS ABASIETCS PACCMOTPEHHE CYIIECTBYIO-
IIUx HpO6AeM, CB4d3aHHBIX C ITIOZKHUABIM BO3paCTOM AHIT, COBCpI_T_II/IBH_II/IX Hpe—
cTyrnaeHUs. [ag peasn3aliii MOCTAaBACHHOH IIEAU IIPEAIIOAATAETCS PEIIeHHe
CAEYIONINX 3a[a4: IIPOAaHAAU3HUPOBATh HPU3HAKU CyOhEeKTa IIPECTYIACHUS
C y4eTOM BO3PACTHBIX OCOOEHHOCTEH ITOKHABIX AHUI] U CPOPMYAUPOBATH
IPEeOAOKEHHUS 10 PEIIeHUI0 YKAa3aHHOH ITPOOAEMEI.

TeopeTHYeCcKHe OCHOBBI. MeTOAbI

B xome mccaemoBaHUS IIPUMEHSIACS CUCTEMHBIM ITOAXO0M, YTO 0O0YCAOBAEHO
XapaKTepoOM IIPECTYITHOCTU AUWI[ IIOXKHAOTO BO3pacTa M CBI3AHHBIX C HeH
SIBA€HUH, a TakXKe ODIlleHay4dYHbIe (CHCTEeMHBIE, CTPYKTYPHO-(PYHKITHOHAAD-
HbIE, CTATHUCTHYECKHE, IPOTHOCTUYECKHE U Ap.) U CIIEIIUAaAbHbIE METOMbI
(popmanbHO-AOTHYECKUE aHAAW3, CPABHUTEABHO-IIPABOBOE MCCAEIOBAHUIE
u 1p.). TeopeTmaeckoil OCHOBOM MCCAEIOBAHUS ITOCAYKHUAN HAayYHBIE TPYIbI
OTEYEeCTBEHHBIX U 3apy0e’KHBIX aBTOPOB B 00AACTHU YyTOAOBHOTO ITpaBa, KpHU-
MUHOAOTHH, IICUXOAOTUU U T€POHTOAOTHH.

P63YABTaTBI HCCACOOBAHHA

IMoxuAOH BO3pacT CyO'BEKTa NIPECTYNAEHHsI. /lemorpadudeckass CUTya-
IIUd B CTpaHe IIpUBeAa K TOMY, YTO U3MEHEHHN BO3PACTHON CTPYKTYpPhI Hace-
AEHUS CKa3bIBAIOTCH HA KOAMYECTBEHHBIX XapaKTEePUCTHKAX IIPECTYIIHOCTH U
Ha MHTEHCHUBHOCTH IIPECTYITHOCTH AHIL OTAEABHBIX BO3PACTHBIX rpymi [Baba-
eB, M.M., KysHenioBa, O.B. u Ypaanuc, E.B., 1976, c. 43|, uro Hen30e3KHO oTpa-
JKaeTcs Ha JaHHbBIX cyAeOHoM cratucTuku. C 2007 mo 2018 1. 9ucA0 AHIL, OTOBI-
BAaIOIIMX HaKa3aHHe B HCIIPaBUTEABHBIX KOAOHHUSX B Bo3pacTe oT 55 10 60 aer,
Bo3pocao Ha 43,4 mpolieHTa, a B Bo3pacte crapiie 60 aeT — Ha 66 IIpOIIeHTORS.

YKa3aHHbIE OOCTOSTEABCTBA IIO3BOASIIOT ITPEAIIOAOXKHUTH B OAMNKaUIIIEM
Oy ayIIIeM POCT MPECTYITHOCTH HOKHUABIX AUIL. CAeI0BaTEABHO, IIEPe IPaBo-
OPUMEHUTEAEM U 3aKOHOIATEAEM CTOSIT 3aadu pPa3paboTKH KOMIIAEKCA BO3-

6 URL: http://fsin.su/structure/inspector/iao/statistika/Xar-ka%?20lic%20soderga
hixsya%20v%20IK/
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MOZKHBIX II1Ar0B ¥ MEP II0 COBEPIIEHCTBOBAHUIO YTOAOBHOM ITOAUTHUKH, TUD-
depeHnIay YrOAOBHOM OTBETCTBEHHOCTH, OIITHMH3AIINH IIPHUMEHEHHS
Me€P YrOAOBHO-IIPABOBOI0O XapakTepa K Ha3BaHHON BO3PACTHOU KaTErOPHH.

JlaTk OTBET Ha BOIIPOCHI, B KAKOM BO3PaCTe€ CAEOyeT CUUTATh AHIIO, CO-
BEpPIIUBIIEE IIPECTYIIACHHE, ITOKHUABIM HAHM IIPECTAPEABIM, O BO3MOXKHOCTH
HPUBACYEHUS UX K YTOAOBHOH OTBETCTBEHHOCTH, KaKOU BHUJ HaKa3aHUL Ha-
3HAYUTDH, MOXKET AU IIPEKAOHHBIH BO3pacT ObITE (PaKTOPOM, TO3BOATIOIINM
CMATYUTH HaKas3aHHe, HEACTKO. Pa3Hble IPEeCTYIIACHHUS COBEPIIAIOT pa3HbIe
OPECTYIIHUKH, HE3aBUCHMO OT BO3PacTa, B KOTOPOM OHH COBEPIIEHBI, I10-
3TOMY NPEAAOXKUTE KAKON-TO €AUHBIN II0AXO0L KPaliHe CAOXKHO.

B yroaoBHOM 3akoHogaTeabCTBe Poccuiickoit denepariyy BO3pacT yro-
AOBHOU OTBETCTBEHHOCTH M BMEHSEMOCTbH ABASIOTCH 0093aTEABHBIMHU ITPH-
3HaKaMHU CyObeKTa ITPECTYIIA€HHS, a CAE€JOBaTEAbHO, M IIPEAIIOCHIAKOH K
IIPUBACYEHHIO AHIIA, COBEPIIHNBIIIETO OOIIECTBEHHO OIIaCHOE AedHHE, K yTo-
AOBHOM OTBETCTBEHHOCTH. OMHAKO, YYHUTBIBAs CKAA[ABIBAIOLIYIOCHA B CTpa-
He aeMorpadHUiecKylo CUTyalllIo, HacTaA0 BpeMs, KorJa IIpU aHaAN3€e BO3-
PaCTHBIX I'PAHUI] YTOAOBHOH OTBETCTBEHHOCTH HEOOXOAMMO HMETh B BHIY
ele OLHY OCOOyI0 KaTETOPHIO — AHIIA ITIOZKHAOIO M CTApPYeCcKoro/Ipecrape-
AOT'0 BO3pacTa, KOTOPbhI€ IBASIOTCH HaWMEHEe 3allHIIECHHBIMH B [IPABOBOM
OTHOIIIEHUH T'pazkaaHaMu coBpeMeHHoMN Poccun.

[loAroe BpeMsl CHHMTAAOCh, YTO caM II0 cebe Bo3pacT, TeM 0oAee ITOKHAOM,
He SBAFETCH OIIPENEATIONINM (PaKTOPOM ITPECTYITHOTO IIOBENEHUS, IIOCKOABKY
OIHH U T€ K€ COIIMaAbHBbIE YCAOBHA HEOAWHAKOBO BAUAIOT Ha IIOBEACHHE AMIL
Pa3AHMYHBIX BO3PACTOB, FPAHUIBI KOTOPBIX BECbMAa YCAOBHBI. PaszButue geno-
BEKAa BLI3BAHO KOMIIACKCOM COILIMAABHBIX U OMOAOTHYECKUX IIPUYNH U 3aBUCUT
OT KOHKPETHBIX COLIMAaABHBIX YCAOBHI HHANBUAYAABHOTO PA3BUTHUA AUYHOCTH.
VHTEHCUBHOCTE pPa3BUTHA MPECTYIIACHHUH Cpedd TOU MAW WHOHM BO3PaCTHOH
T'PYIIIBI 3aBUCHUT HE OT BO3pacTa Kak OHMOAOTHYeCKOH 0COOEHHOCTH, a IPEeKIe
BCETO OT T€X YCAOBHU COLIMAABHOM CPEpl, B KOTOPOU KHUBET YEAOBEK.

Emte B Hayaae XX crosetruda M.d. 3ameHrod, nepBbIii poCCUHCKUN yYeHBIH,
obpaTtuBHINiica K IPOOAEME IIPECTYITHOCTH CTAPUKOB, IIHCAA, YTO B JAHHOM
CAydae OCHOBHOE BAMSHHE Ha HUX IIOBEAEHHE OKa3bIBaIOT IIOMHMO BO3pacTa
CEMENHOE U MaTePHaAbHOE ITIOAOXKEHHUE, a TAKIKE MECTO IIPOKUBAHUL. UTO Ke
KacaeTcsl Bo3pacTa, OH MUMEET 3HAYE€HHE TOABKO JAY OIIPEAEACHUSI KOHKPET-
HBIX BHZIOB IIPECTYIIA€HHM, KOTOPbIE COBEPILAIOT CTapuKH. CoraacHoO €ro mc-
CA€JOBAHUIO CTAPUKH B OCHOBHOM COBEPIIAAM KPaxKH, IIPECTYIIACHUS IIPO-
THUB AMYHOCTH, ITPOTUB IOpsAKa yIIpaBaeHud [3amenrod, M.d., 1915].

HeMHoOro4ncaeHHbIE COBPEMEHHBIE MCCACAOBAHMA, ITOCBLAIIECHHBIE IIpe-
CTYIIHOCTH IIOXKHABIX B HaIllell CTpaHe, MNOKa3bIBAIOT, YTO AMIlA CTaplile
60 aeT coBeplIalOT IPAKTUYECKH BCE BUABI ITPECTYIIACHUM: OT MEAKHX KpakK
10 PYKOBOJCTBa KPYIIHBIMHU, AK€ CBEPXKPYIIHBIMH, XUIIEHUIMH U AUAEP-
CTBa B IIPECTYIIHBIX opranusanuax [AutongHx, FO.M. u Boakosa, T. H., 2003].
Boaee Toro, B mocaegHHE IOkl BO3POCAO KOAMYECTBO COBEPIIAEMBIX UMH
TSIKKUX WAU 0CO0O0 TSKKUX ITpectynaeHuii. «Bcero B 2015-2016 rr. Anuna-
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MU 3PEABIX BO3pPacTOB coBepiIieHO 54,4 % 0cob0 TIKKHX ITPECTYIIACHUS U
51,4 % — taxkux. Ecan cpaBHUBaTh maHHble 3HaueHud ¢ 2009 r., To aTH
[I0Ka3aTeAU CYIIIECTBEHHO BBIpocAU (¢ 48,5 % u 39,7 % coOTBETCTBEHHO).
TakuM 00pa3oM, €CAM paHee II0 JOAE 0CO00 TSKKHX U TSIKKHX IIPECTyIIAe-
HUH IIpeobAaiasl IIPECTYIIACHHS AUI] MOAOZOTO BO3pAaCTa, TO CETOAHS TaKas
TEeHIOEHINS B OOABIIEl CTeleHU XapaKTepHa OAS AWIL 3PEABIX BO3PACTHBIX
rpyur» [Kacumos, B.O., 2018, c. 116]. BoABIITHHCTBO yMBIIIIAEHHBIX YOUHICTB,
COBEPIIEHHBIX AUIIAMH ITOKHMAOTO BO3pacTa, COBEPIIIAAHUCH C KOPBICTHBIMH,
XYAUTAQHCKHMH H WHBIMH OTSTYAIOIIMMH OOCTOSTEABCTBAMHU. Kazkaplil Tpe-
THUH OCY>KIEHHBIN B II0O3KHUAOM BO3pacTe UMeeT CYAUMOCTb [AHTOHSH, IO.M. u
Boakoga, T.H., 2005, c. 78|. HakoHell, GOABIIIHHCTBO IIPECTYIIACHUM COBEP-
HIaeTcsd UMH B COCTOSHHM aAKOTOABHOTO MAM HAPKOTHYECKOTO OIIbSHEHU.
B 3apy0esKHBIX HCCAEIOBAHUAX, IIOCBSIIEHHBIX aHAAM3y IIPECTYIIHOCTH
AWIT CTApPIIETO BO3pacTa, OTMEYaeTCs, YTO CPEeaU IIPECTYIIACHUH, KOTOPbIE CO-
BePILIAIOT [TOKUABIE AIOZIU 1 KOTOPbIE IIPOSBASIIOT TE€HIEHITHUIO K POCTY, MOXKHO
Ha3BaTb CTPAXOBOE MOIIEHHUYECTBO, MOIIIEHHUYECTBO C KPEAUTHBIMHU KapTa-
MH, IIPECTYIIA€HHSI, CBS3aHHbIE C HAPKOTHKAMH, I1eJ0(OHUANIO, IIOPHOTPadHIo,
YAWYHBIE U HACHABCTBEHHBIE IIpecTyIiaeHus U T. II. [Edelbacher, M., 2018].

Tax, Heckonbko iem Ha3a0 noauyust 'epmanuu packpslia 6aHOUMCKYO epyn-
nupoeKy, Komopast 3a nsime siem ozpabuna baHku Ha obwyro cymmy 400 melcsu
espo. I'pabumenu e gospacme om 63 0o 74 nem 0eMOHCMPUPOBANU CEPbE3HOCMb
C8OUX HaMepPeHUTl C NOMOUbIO NUCMOIEMO8, KY8A0 U PYUHBLX paHan’.

PacTeT KOAMYECTBO ITPECTYIIAEHUH, COBEPIIIEHHBIX Ha CEMEHHO-ObITOBOM
OCHOBeE, Ha 3THUYECKOM II0YBe, HAKOHEI], PACTET YUCAO IIOXKHABIX AIOLEH,
TaK VAU MHa4Ye BOBA€UEHHBIX B PACIIPOCTPaHEeHNe HapKOTHUKOB, U T. [I.

B T0 ke BpeMsa HEKOTOPBIE CIIE[ITNAANCTHI ITIOAYEPKUBAIOT BasKHOCTh yCTa-
HOBAEHHS BEPXHETO IIOPOT'a YTOAOBHOM OTBETCTBEHHOCTH, «<KOTOPOE BBITEKA-
€T 13 3aKOHOMEPHOCTEY IIOCTEIIEHHOT'O OAPIXAEHHUS B CTApYECKOM BO3pac-
T€, MOTYIIIETO CYIIIECTBEHHO OIPAHUYHUTD UAH [1a3Ke UCKAIOYHUTDH CIIOCOOHOCTD
K IIPOHM3BOABHOM PETYASIIINM IIOBEAEHUS II0 OTHOIIEHHIO K ITPaBOBBIM 3a-
nperaM. O9TO COCTOSTHHE MOXKET OBITh CBA3aHO C IMCUXHUYECKUMU PaCCTPOH-
cTBamMu AMOO 3a00A€BaHUSIMHU OOILEr0 XapakKTepa, IIPUCYLIUMH JTaHHOMY
BO3pPACTHOMY MEPUOLY, HO MOIKET OBITH HEIIOCPEACTBEHHBLIM PE3YABTATOM
crapueckoit apsxaoctm» [CutkoBckag, O.., 2009, c. 8].

C apyro#l CTOpOHBI, BBICKA3bIBAETCSI MHEHHE, YTO BO3PACT — «3TO OIIpe-
OEeAeHHBIN KU3HEHHBIH (PaKT, IPEeACTABASIONINH CO00H yCcpeaHEeHHO-OIIpe-
MOEeAeHHBIH ¥ HOPMATHUBHO 3a(DUKCUPOBAHHBIN ATAIl Pa3BUTHUS AUYHOCTH, C
HaCTyIIA€HHEM KOTOPOI'0 HOPMEI IIpaBa CBS3bIBAIOT BO3HUKHOBEHHE TEX UAU
UHBIX IOPUIUYECKHUX ITOCAEACTBUH: IIPAaBOCYOBEKTHOCTD, IIpaBa, 00SI3aHHO-
CTH U OTBETCTBEHHOCTH» [Baagumupona, F0.B., 2002, c. 17].

7  Germany’s Graying Gansters. URL: https://www.dw.com/en/germanys-graying-
gangsters/a-1441651
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HccaemoBaHus TPETHETO BO3pacTa MOKA3bIBAIOT, YTO HE CAEAYyeT IIyTaTh
IICUXOAOTHYECKHH M macropTHbI# Bo3pact [Miller, D.W., Leyell, T.S. and
Mazachek, J., 2004; Hummert, M.L., Garstka, T.A. and Shaner, J.L., 1995;
Hummert, M.L., Garstka, T.A., Shaner, J.L., and Strahm, S., 1994]. Bo-
A€E TOTO, «KAKOMU-AMOO IIPSMOM 3aBHCHUMOCTH MEXKIY TPYAOCIIOCOOHOCTHIO,
YOOBAETBOPEHHOCTBIO JKM3HBIO U TaK HA3bIBAEMBLIM IIACIIOPTHBIM BO3pac-
TOM He OOHapyKEeHO, Belb HE BCE B OJIMHAKOBOM Mepe IT0ABEeP3KEHBI KaKO0-
My OBbI TO HH OBIAO BAUSTHUIO BO3PACTHBIX cTepeoTurioB» [Ko3zsMmuHubix, O.A.,
2016, c. 54]. 3HaunTeABHO OOABIIIE BAUSIOT Ha IIOBEAEHHE ITOKHUABIX COLIH-
AABPHO-9KOHOMHYECKHUI CcTaTyc, 00pa3oBaTeAbHBIM YpOBEHb, CEMEMHOe II0-
AOKEHUE U T. II. UMEeHHO IT03TOMY B AUTEPATYPE 110 TePOHTOAOTMUECKUM BO-
IpocaM yKa3bIBaeTCsl, YTO CETOAHS ITPAKTHYECKH HEBO3MOXKHO TOYHO yKa-
3aTh TPAHULBI CTAANU PA3BUTHSI B3POCABIX AIOIEH.

TepMUH «IIOKHAOM» Jallle UCIOAB3YETCS B BO3PACTHOM COIIMOAOTHH, IIPHU
3TOM IIPHHSATO «aKIEHTHPOBATHCH HE HA XPOHOAOTHYECKOM BO3pacTe, a Ha
COIIMAABHBIX 9KCIIEKTAIIUSIX U KYABTYPHBIX IIEHHOCTHAX, C IIOMOIIBIO KOTO-
PBIX UHOAUBUA 0003HaYaeTCs KaK “MOAOO0H”, “CpeHUX AT’ UAU “TIIOKHUAOH”»
[KpacHoBa, O.I'. u Augepc, A.T'., 2003, cocr., c. 87; Sanderson, W.C. and
Scherbov, S., 2016a; Sanderson, W.C. and Scherbov, S., 2016b].

B cBoio ouepenb MepOHTOAOTH PaA3ANYAIOT XPOHOAOTHYECKHUE, (PYyHKITHO-
HaABHBIE, COITUAABLHBIE POAU U CYOBEKTHBHBIN Bo3pacT. CTapeHue BKAIOYAEeT
B ce0s KHU3HEHHYIO CEPHIO IIePEX00B, KOTOPbIE IIPOXOAST B pa3HOe BpeMsd
pasnrble Aronu [Wilmoth, J. and Ferraro, K.F., eds., 2007; Rothman, M.B.,
Dunlop, B.D. and Entzel, P., 2000]. B To ke BpeMs O4€BHUIHO, YTO IMpPodAe-
MBI, C KOTOPBIMH CTaAKUBaeTCd 65-AeTHHUH, MOTYT HE COBIIaIaTh C IIpobaeMa-
MH, C KOTOPBIMHU CTAAKHUBAETCsI OOABIITHHCTBO 85-AeTHUX. Ho mpu 2TOM HEKO-
TOpBIe 85-A€THHE MOTYT OBITH 60A€E AaKTHBHBIMHU U (DYHKIIMOHAABHO MOAOXKE,
4yeM 65-AeTHHeE.

Ha 3akoHOomaTeArHOM ypoBHEe coraacHo Pekomenpanuu No 162 Mexkmay-
HapoaHOM opra"Hu3anuu Tpyna «O MOKHUABIX TPYAAIIIUXCI»® IIOKHUABIMU CAe-
OyeT CUYHUTAThb AIOfeM, KOTOpPhbIE HUCHBITBIBAIOT ITPOOAEMBI B CBA3U C 3aHS-
THEM TPYLOBOH M HHOM NEdTEABHOCTBIO. B Hallled cTpaHe N0 HNPHUHATHSI
denepasbHOro 3akoHa ot 28 mekabpda 2013 r. No 442-93 «O6 ocHOBax co-
IIUAABHOTO OOCAYKHBaHUdA TpaxkaaH B Poccuiickoii denepaiinm»’® neicTBo-
Baa PenepasbHbIt 3aK0H OT 2 aBrycra 1995 r. No 122-d3 «O cortnasbHOM
00CAYKUBAHUHU TPasKIaH ITOXKHUAOTO BO3pacTa 1 HHBAAUIOB»'%, COTAACHO KO-
TOPOMY K IpazkaaHaM IIOKHAOTO BO3pacTa I10 POCCUHACKOMY 3aKOHOAATEAb-

8 KOHBEHIIMM U PEKOMEHOAIINH, IpuHAThle MexnyHnaponuoit Kondepenmueit Tpyza.
1957-1990. T. II. XKeneBa : MexxnyHapoaHoe 6ropo Tpyza, 1991. C. 1927-1934.

9 denepasbHbIi 3aK0H OT 28 nekabpsa 2013 r. No 442-$3 (B pen. ot 1 mag 2019 r.) «<O6
OCHOBaxX COILTMAABHOTO OOCAy>KWBaHHS IpaxknaH B Poccuiickoii denepamun» // Co-
Opanue 3akoHomaTeabcTBa Poccuiickoit Peneparmu. 2013. No 52 (4. I). Ct. 7007.

10 Cobpanue 3akoHomaTeabcTBa Poccutickoit deneparmu. 1995. Ne 32. Ct. 3198.
Justice. Vol. 2, no. 1. 2020
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CTBY OTHOCHAU KEHIIMH cTaplle 55 AeT U MyK4uH crapire 60 aer. Ho B
2013 r. maHHBIN 3aKOH yTpaTuA cHAY. Boaee Toro, B Poccuu Hagaaocs 1o-
CTeIleHHOE ITOBBIIIIEHNE Ha MSITh A€T O0LIEyCTAaHOBAEHHOI'O BO3pacTa AMIIL,
JOOCTUTIINX MIPaBO Ha MHEeHCUIo: 10 60 AeT [Ad KEeHIIUH U 40 65 AeT Oas
MY>KYIHUH'.

B peayaprare B HacToslIllee BpeMd B CTpaHe OTCYTCTBYeT €qUHBIH HOp-
MaTUBHBIY aKT, yCTaHABAUBAIOUIUY TOYHBIN BO3pACT AHUIIA, KOTOPOE MOXKHO
OBIAO OBI OIIPENEAUTE KaK «IIOKHAOE», «CTapoe» HMAHM «IIpecTapeaoe». IToato-
My €OIUHCTBEHHBIM PU3HAKOM AT BO3PACTHOM I'pyHIbl AHIL cTapiie SO AeT
CEroHS SIBASETCH BO3PACTHOM IeH3, yCTaHOBAeHHBIH Opranuzaiueii O0b-
enquHeHHBIX Hamuit u BecemupHo opranuzamuell 31paBooXpaHeHUs, KOTO-
pble IIpenaararoT OTHOCUTH K AMIIAM IIOKHAOTO BO3pacTa AHIL B BO3pacTe OT
60 mo 75 aet, crapueckoro Bo3pacta — oT 75 go 90 AeT u, HaKOHEIl, JOATO-
AeTHe — aula crapiie 90 aet'?.

B yroa0BHO-IIpaBOBOM AUTEPATYPE K AHILIAM ITOXKHAOTO Bo3pacTta A.A. Baii-
OapuH IIpemaaraeT OTHECTH AWIL, OOCTHIIIHNX 65-AeTHero Bo3pacrta [Baiiba-
puH, A.A., 2008, c. 22-23]; nag O.B. BapCyKoBOH IIOHSTHUS «IIOXKHAOE AWIIO»
U «AHII0 TIPEKAOHHOT'O BO3pacTa» I10 CyTU CHHOHUMEBI, ¥ OHA IIpefiaaraeT ycTa-
HOBHUTH TaKOH ITOpOT, KaK AOCTHKeHue 75 aeT [Bapcykona, O.B., 2003, c. 27];
B.O. KacumoB K IIpecTyIIHHUKAaM ITOKHUAOTO BO3pacTa OTHOCUT AMII, JOCTUTIITHX
61-65 aet, a crapdueckoro Bo3pacrta — 66 aet u crapiue [Kacumos, B.O., 2018,
c. 11].

Korcruryunonueiii Cyn Poccuiickodt ®enepanuu B IlocTaHOBAEHHH OT
16 mapta 2017 r. No 7-II'® o6paTna BHEMaHUE Ha TO, YTO IIPAaBO Ha CIIpa-
BEIAMBOE CynebHOe pa3dupaTeAbCTBO B PABHOM Mepe rapaHTUPYETCa BCEM
AUIIaM, IPUBAEKAEMBIM K YTOAOBHOM OTBETCTBEHHOCTH, B TOM YUCAE TOCTUT-
LITUM IIOZKHAOTO BO3pacTa, KOTOPBIH caM 1o cebe He co3maeT MPensTCTBUH
B IIOAB30BaHUU IIpaBaMH, HO MOXKET OBITH IPUHAT BO BHUMAaHHUE — HCXOMd
U3 OOBEKTUBHBIX U CYyO'BEKTHUBHBIX (DAKTOPOB, C HUM CBSI3aHHBIX, — ITPU 3a-
KOHOZATEABHOM PETYAUPOBAHUU YT'OAOBHO-IIPABOBBIX U YTOAOBHO-IIPOIIEC-
CYaAbHBIX OTHOIIIEHUH (1. 3.1).

®denepasbHbIi 3aK0H 0T 3 oKTAOpsa 2018 r. No 350-$3 «O BHeCEHNH U3MEHEHHU B OT-
JeABHBIE 3aKOHOJATEABHBIE aKThl Poccuiickol Penepanyy o BonpocaM Ha3HA4YEeHUS
U BBINAQTHI TeHcuih / / CobpaHue 3akoHOomaTeabcTBa Poccutickoit Penepamuu. 2018.
No 41. Cr. 6190.

BospacrtHag kaaccudukanusa BcemMupHOH opraHusanuu 3apaBooxpaHeHus. URL:
https:/ /citifox.ru/2016/05/05/vozrastnayaklassifikaciya-vsemirnoy/ (mara obpa-
meHud: 24.06.2019).

13 TTocranoBaenme Koncruryrmontoro Cyna Poccuiickoit @enepariuu ot 16 mapra 2017 1.
Ne 7-IT «ITo meAy o IIpoBepKe KOHCTHUTYILIMOHHOCTHU ITOAOXKEHUH IIyHKTa 2 JacTH BTOPOH
cratbu 30 U myHKTa 1 4acTu TpeTbel craTbi 31 YrOoAOBHO-IIPOLIECCYaABHOTO KOAeKca
Poccuiickoii @enepariyi, 9acTH BTOPOH CTAThU 57 U 9aCTHU BTOPOH cTaThi 59 YTOoAOBHO-
ro kozaekca Poccutickoit deepaiivu B CBSI3H C xKaao00it rpaxknanuna B./1. Aabycosar //
Becrauk Koncruryrmonsnoro Cyna Poccuticko#t @eneparnm. 2017. No 4.
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Wuaye roBopsi, AWIla, COBEPIIAOIIHE IIPECTYIIAEHHE B ITIOXKHAOM BO3pac-
T€, UMEIOT TaKHe XKe IIpaBa U HECYyT TaKylo K€ OTBETCTBEHHOCTb, KaK U
AuIa crapuie 18 aer.

BMmeHsAeMOCTh/HEBMEHAEMOCTh AHIL IIOXHAOTI'O Bo3pacTa. Bropbim
IIPU3HAKOM CYOBEKTa IIPECTYIACHHS SBASETCS BMEHSIeMOCTb (cT. 21 Yro-
AoBHoOrO Kozekca Poccutickoit @enepanun (YK P®P). Koucrurynmonssrii Cyn
Poccuiickoit ®enepanyu B ToM ke IlocTaHOBAEHHH YKa3bIBAET, YTO 00CTO-
ATEABCTBa, 00YCAOBAEHHBIE MTOKUABIM BO3pPACTOM, TaKHe KakK ocaabAeHHOe
3/I0POBbE, CAOXKHOCTHU B aJalTalllHd K IIepeMeHaM U [p., BAEKYT oba3aH-
HOCTh T'OCyZapCTBa 00ECHEYUTH MOAACPIKKY AAHHON KaTEropUH TpazkaaH
IIPEXIle BCETO B COIIMAaAbHON cdepe; IMOKHUAOH BO3pPaCT IIOL03PEBAEMBIX U
OOBUHSEMBIX IOJIACKUT YUETy Ha OCHOBE MaTepPUAABHO-TIPABOBBIX U IIPO-
IIeCCyaAbHBIX HOPM, HO caMm 110 cebe He 00yCAOBAHMBAaET BBEIEHHE OCOOBIX
IIpolleAyp IOCYyAapCTBEHHOM 3aIlUThI UX IIPaB, B TOM YHCAE He IIpeariosara-
eT nudppepeHIHAaIINI0 YTOAOBHO-IIPOIIECCYaAbHON (POPMBI, BKAIOYAL IIOPSI-
IOK CymeOHOro pasduparTeAbCTBa II0 YTOAOBHOMY IEAY.

OTO MOAOKEHHE B ITOAHOM Mepe OTHOCUTCA M K BO3MOXKHBIM ITpobaeMam
C BMEHSIEMOCTBIO AUII ITOXKHAOTO Bo3pacTa. HykHO cpa3y oTMETHUThH, YTO B
HMEIOIIHXCS 10 3TOMY II0BOAY paboTax pacCMaTpHUBAIOT IIPOOAEMY IIPECTYII-
HOCTH AHI ITIOKHAOT'0O BO3pacTa HMEHHO B IIAOCKOCTH «BMEHSEMOCTH-HEBMe-
HaemocTw» [CeprueBckuii, H./1., 1908] Anb0 «yMeHBIIIEHHOH BMEHAEMOCTH»
[PazymoBckas, C.I1., 1983].

JlefiCTBUTEABHO, C BO3PACTOM AIO00 YEAOBEK ITPUOOPETAET IIEABIT HabOP
pas3Horo pona, IIpexke BCETO COMaTHUYEeCKUX 3aboaeBaHuii. B cuay Bospac-
Ta, YCAOBUY U oOpasa KU3HU MHOTHE M3 HUX CTPaIaioT OIpPedeA€HHBIMH
IICUXUYECKUMH 3a00AeBaHUAMHU. IMEHHO B ITOKUAOM BO3pPacTe UMeeTCs I10-
BBIIIIEHHBIM PUCK Pa3BUTHUA HaAPYIIEHUMN MaMaTH, ITOXKHUABIM AIOASIM CBOM-
CTBEHHBI CHUXKEHHE «CKOPOCTH IICHXOMOTOPHBIX peakIui, IpHU3HaKU I1opa-
JKeHUsS AOOHOM MoAM, BepOaAbHOM ITaMSTH, CHHXKEHHE CKOPOCTH 00pabort-
KU WH(OPMAIINH, CHUKEHHE PedeBOil aKTUBHOCTH, HAPYIIIEHUE BHUMAaHUS»
[BpyuoBa, C.H. u Aebenena, A.A., 2015, c. 74].

Haxkowneri, HeAb3d 3a0bIBATh 0 3a00A€BaHUAX, IPUCYIIIUX UMEHHO IT0XKH-
AOMY BO3pacTy, — AEIIPECCUS ITOXKUABIX Alo/leH, pa3Hble POPMBI AEeMEHIIUHN
u ap. [lo omenkam, ImpuMepHO 25 HIPOIIEHTOB B3POCABIX B Bo3pacTe 65
AET U cTapllle UMeIOT HEKOTOphIe IICUXUYeCKHe IPobAeMbl, TaKHe KaK pac-
CTPOMCTBA HACTPOEHHS, HE CBA3aHHBIE C HOPMAaAbHBIM CTapeHHUEeM'*, He-
KOTOpPYI0 (pOpMy KOTHUTHUBHBIX HapyleHu#. [Ipodaembr ¢ pusuyeckum u/
WAM TICUXWYECKUM 3/J0POBBEM MOTYT ITOBAHATH Ha CIIOCOOHOCTH YeAOBEKa
BBITIOAHATH WHCTPYMEHTaAbHBIE (DYHKIIUM [IOBCEOHEBHOM XXKWU3HU, TaKHe

14 CDC (Centers for Disease Control and Prevention). 2013. The State of Aging and
Health in America 2013. Atlanta, GA: Centers for Disease Control and Prevention,
US Dept. of Health and Human Services. URL: https://www.cdc.gov/aging/pdf/
state-aging-health-in-america-2013.pdf/
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KaK yIIpaBACHHE AEHbraMH, IIOKYIKH, IIPUEM AEKAPCTB B COOTBETCTBUHU
C TIPeAIIUCAHUSMU, a TaK¥XKe eXXKeTHEBHbIe NeHCTBUsd, TaKHUe Kak 3aboTa o
AWYHOM THUTHEHe, IPUEM ITHIIH, KOPMAEHUE, oeBaHue U T. A. Hecroco6-
HOCTB BBITIOAHATE [TIOBCEAHEBHBIE NEHCTBUSI MOKET OTPAHUYUBATE y4acTUe
ATOZIeH B JKU3HU U NPENSTCTBOBATH UX CIIOCOOHOCTH 6e30macHo 3a00TUTE-
cda o cebe.

Ho B TO ke BpeMsi, KaK CIIPaBE€JANBO yKa3bIBAlOT CIIEIIUNAAHCTBHI U O
4yeM ObIAO HaIMCaHO BBIIIE, «(PHU3HYECKOe U IICUXUYECKOe CTapeHHe 3aBU-
CUT OT AUYHOCTHBIX OCOOEHHOCTEH YeAOBeKa M OT TOr0, KaK OH IIPOXKHUA
cBolo Xu3Hb» [['He3nuaoB, I'.B., Kokopena, E.A. u Kypaiomos, A.B., 2013,
c. 194|. MmeHHO ITO3TOMY B KaiK/I0OM KOHKPETHOM CAy4Yae IIPUBACYEHHUST K
YTOAOBHOM OTBETCTBEHHOCTH AUIA, COBEPIIIUBIIEr0 IPECTYIIAEHUE B ITOXKU-
AOM BoO3pacTe, Heo6XoaQuMo odparnaTk ocoboe BHUMaHUE Ha COCTOSIHUE €TO
3[I0POBBsI, IIPEXKE BCETO IICUXUYECKOTO, Ha CIIOCOOHOCTE B IIOAHOH Mepe
OTIAaBaTh OTYET B CBOHX AeHCTBHUSX. B mpuHIIMIE, faHHOE TOAOXKEHUE OT-
HOCUTCSI K AIOOOMY AHILY, COBEPUIHBIIEMY IIPECTYIIACHUE, HE3aBHCHUMO OT
ero Bo3pacra. [loaToMy Haaudre IIOKUAOTO BO3pacTa He 03HaYaeT aBToMa-
THUYECKH ITPHU3HAHUE TaK Ha3bIBAEMOM OTpaHUYeHHON BMEHSIEMOCTH (CT. 22
YK P®) nau naxke HeBMeHsaeMocTH (cT. 21 YK P®), T. e. IpUMEHHUTEABHO K
AWIIAM TIOKHAOTO BO3PacTa MOZKHO FOBOPHUTH O IPE3yMITIINH BMEHIEMOCTH
B MOMEHT COBEPILIEHUS IPECTYIACHHS, €CAH 3aTeM He OyaeT moKa3aHo 00-
paTHoe.

AuddepeHnnanus YyroAOBHOH OTBETCTBEHHOCTH AHIL IIOXKHAOIO
Bo3pacTa. Ho Bce-Taku guldesnieHue eduH020 803pACMH020 NOpo2a, Nnocnie
00CMUIKEeHUSL KOMOPO20 JIUYO CUUMAEMCsl NOXKUNbIM UAU Npecmapesbim ¢
coomeemcmeyrouuMuU Y20108HO-NPABOBLIMU NOCE0CMBUSIMU, He0bX00UMO
ons dugppepeHyuuayUU Y20108HOTUL OMBEMCMBEHHOCMU.

CoBpemenHbIl YK P® npenycmaTpuBaeT UCKAIOYEHUS ITPU Ha3HAUYEHUH
HEKOTOPBIX BUAOB HAaKA3aHUH JIAS AU, JOCTUTIIINX OIIPEIEeACHHOI0 BO3pac-
Ta. Tak, HCKAIOUaeTcsd Ha3HaYeHNUe HaKa3aHUs B BU/IE IIPUHYIUTEABHBIX pa-
00T My>KYMHaM, JOCTUTILIUM MIECTHACCATH AET, U JKEHIIIUHAM, MOCTUTIIINM
OaTHUAeCATHAETHEro Bo3pacTa (4. 7 ¢T. 53.1 YK P®), moxku3HeHHOE ANIIIeHHUE
cBOOOMBI, TaK K€ KaK U CMepPTHas Ka3Hb, HEe Ha3HA4YaeTCd MYKYHMHAaM, [10-
CTUTHINM K MOMEHTY BBIHECEHUS CYAOM IIPUTOBOpPaA HIECTUAECATUIIATHUAET-
Hero Bo3pacTa (4. 2 ct. 57, 4. 2 cT. 59 YK P®).

TaxkuM 00pa3oM, 3aKOHOAATEAbL B KaUeCTBE MAKCHMAABHOI'O BO3PACTHOTO
rmopora npegaaraeT TO MATHAECITUACTHUH, TO IIIECTUAECITUACTHUH, TO IIIe-
CTUIAECATUIIATHACTHHUH BO3PAaCT.

B mansoM caydae caemyer coraacutbcd ¢ A.A. BaiibapuHbIM, KOTOPBIH
npenaaraeT ycTaHOBUTE B YK P enuHbIN BO3pacTHOM IOPOT OAS AMIL IIO-
JKHAOTO Bo3pacTta [Batibapun, A.A., 2008, c. 127]. Tem 6oaee, YTO AeUCTBU-
TEeABHO BO MHOTHX HOPMAaTHUBHBIX IIPABOBBIX aKTaX B KAYECTBE MPEIEABHOTO
yKa3bIBaeTCsd BO3pacTHOM mopor oT 65 mo 70 aet: ct. 25.1 denepaasbHOrO
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3akoHa oT 27 uroasg 2004 r. Ne 79-d3 «O rocymapCTBEHHOM IpasKIaHCKOMU
cayk0e Poccuiickoit denepariun» — IIpeaeAbHBIH BO3pacT IIpeObIBaHUA Ha
I'PasKIaHCKOH caykbe — 65 AeT; rpakIaHCKOMY CAyZKallleMy, HOCTHUTILIEMY
IIPEeIEABHOI0 BO3pacTa IIpeObIBaHHS Ha IPakIaHCKOH CAyKOe, 3aMellaro-
IIEMY OOAYKHOCTH I'PasKIaHCKOH CAYKOBI KATETOPHH «PYKOBOAUTEAH» BBIC-
I1e# IPYIITBI JOATKHOCTEN I'PasKIaHCKOH CAYZKOBI, CPOK I'PasKIaHCKOHN CAYZK-
OBl C ero coraacus MOXKeT ObITH ITPOJAEH (HO He CBBIIIE YeM IO JOCTHIKE-
HUg uM Bo3pacta 70 aet)'s; 4. 2 cT. 43 demepasbHOro 3aKoHAa OT 17 gHBaps
1992 r. Ne 2202-1 «O mpokyparype Poccuiickoii ®enepanum» — npeaeAbHBIH
BO3PAaCT HAXOXKIECHHS Ha CAYyKOe B OpraHax M OpPraHHU3allHaX [IPOKypPaTyphl
TakKe 65 AeT, a MpeIeAbHBIH BO3PACT HAXOXKIEHUS Ha CAYKOe ITPOKYpPOP-
CKUX paboTHHKOB, HasHadaeMbIX [IpesumentToMm Poccuiickoit ®enepamyu
HAM TIO ero IpeactaBaeHUio, — 70 aet; ct. 11 3akona Poccutickoit Penepa-
Uy oT 26 uroHg 1992 r. Ne 3132-1 (B pex. or 6 mapTta 2019 r.) «O craty-
ce cyae¥ B Poccurickoit denepanyn» yCTaHaBAUBAET IIPEAEABHBIM BO3pacT
IpeObIBaHUS B JOAKHOCTH cyabu 70 AeT.

TakuM 00pa3oM, 3aKOHOAATEAb 3aKPEIHA B IIEAOM PsAe HOPMATHUBHBIX
aKTOB IIOAOXKEHHE O TOM, YTO AMIIO ITOKHAOTO BO3pacTa B COCTOSHHH OCY-
LIECTBAATE IPOPECCUOHAABHYIO NeITEABHOCTE 10 70 AT, IpHUYeM He3aBUCH-
MO OT 1ora. Heap3sa Takske 3a0bIBATh 00 H3MEHEHUAX O0IIEeyCTaHOBAEHHOTO
BO3pacTa, JAIOILIero IpaBo Ha IIOAYYEHHE CTPaxOBOM II€HCHUH II0 CTAPOCTH.

Pan aBTOpOB mosaraloT Tak:Ke, UTO IOKHAOH BO3PACT MOAXKEH CAYKHUTH
00CTOSATEABCTBOM, CMSIIYAIOIINM YTOAOBHYIO OTBETCTBEHHOCTb, U YTO [IaH-
HOE ITOAOXKEHHE HeOOXOAVMO BKAIOYHTE B cT. 61 YK Pd, comepxamniyro 1e-
pedeHb TakKux oOcrostTeAabcTB |[Baitibapunu, A.A., 2008, c. 127; Bapcyko-
Ba, O.B., 2003, c. 174]

CoBpeMeHHOE YTOAOBHOE 3aKOHOIATEALCTBO 00sI3bIBaET Cyz IIpH Ha3HA-
YEeHHH HaKa3aHUs YIUTBIBATh BCE OOCTOATEABCTBA, XapaKTEPU3YIOIINE AHNY-
HOCTb BUHOBHOT'O. OTO B IIOAHOH Mepe OTHOCHTCH U K BO3PacTy COBEPIIHB-
LIIETO IIPECTYIIACHHE.

Ho ecan HecoBepIIIEHHOAETHE, «<KOTOPOE XapaKTePU3yeTCs HEITOAHOH (pu-
3UYECKOH U IICHXWYECKOH 3PEAOCTBIO AMIIA, a4 B PE3yAbTATE HENOCTATOYHOH
OPOAYMaAHHOCTBIO IIOCTYIIKOB, OTCYTCTBHEM XKH3HEHHOTO OIIBITA, IIOABEP-
3KE€HHOCTBIO BAMSHHIO CO CTOPOHBI APYTHUX AUID [Opemkuna, T.1O., 2017],
SBASIETCSI a0COAIOTHBIM CMSATYAIOIINM OOCTOSTEABCTBOM, HOASl AHUIL CTAPIIETO
BO3pacTa HeOOXOAMMO OIPEAEAUTHCS, MOKET AU ITOKUAON BO3PACT IIpHU3HA-
BaThCd TAKHUM CMATYAIONIMM 00CTOATEALCTBOM. Ecam ma, To B KAKOM BO3-
pacrte, a TaKyKe C KaKOTI'0 BO3pacTHOIO0 I1opora cygaM HeobxoauMmo obpaiiaTh
ocoboe BHHUMAaHHE ¥ YYUTHIBATH B COBOKYIIHOCTH JaHHBIE O AHMYHOCTH IIO-
KHAOTO AMIIA, COBEPILIHUBIIETO IIPECTYIIACHHE, KOHKPETHBIE YCAOBHA U IIPU-
YHHBI COBEPILIEHUS IIPECTYIIACHUI U T. II. TeMm Ooaee, 4YTO aHaan3 cyneOHO

15 Cobpanue 3akoHomaTeabcTBa Poccutickoit deneparmm. 2004. Ne 31. Ct. 3215.
Justice. Vol. 2, no. 1. 2020
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IIPaKTHUKHU ITIOKA3bIBAET, YTO CYbI II0 MHOTUM JeAaM IIPU PELIeHUN BoIIpoca
O CMATYEHUM YTOAOBHOIO HaKa3aHUS NPUHHUMAIOT BO BHHMAaHHE ITOXKHUAOH
BO3pPacT IIOACYAUMOro0S.

[IpencraBageTcs, 4TO B JaHHOM CAy4Yae MOXKHO ITPUHATH BO BHHUMaHUE
oneIT Pecriybamku Beaapycs: B moam. 9 1. 5. cr. 4 YK Pecriybanku Beaapycs
COAEPKUTCH Pa3bICHEHHE TEPMHHA «(IIPECTAPEAOE AHIIO» — AHIIO, JOCTUTIIIEE
Ha JIeHb COBEpPIIEHUs IpecTyrnaeHus Bo3pacta 70 aeT, a B cT. 63 B Kade-
cTBe abCOAIOTHOI'O OOCTOSTEABCTBA, CMATYAIOIIETN0 YTOAOBHYIO OTBETCTBEH-
HOCTb, YKa3aHO COBEpPIIIE€HHE IIPECTYIIACHUS IIPECTAPEABIM AUIIOM, T. €. AH-
oM crapime 70 aet'”.

OOcyKZIeHHe H 3aKAIOYEHHE

[TocaencTBusa cTapeHUda HACEACHUS CKa3bIBAIOTCH IPAKTHUECKHN Ha KaxKI0M
acrieKkTe XHU3HHU 00IIecTBa, BKAIOYAsI CUCTEMY YTOAOBHOTIO IIpaBocyaus. Bee
OOABIIIE ITOXKUABIX AIO/IEH BOBAEKAIOTCS B 3Ty CUCTEMY, IIPUYEM HE TOABKO B
KadecTBe IOTEPIIEBIINX, HO U B KAUECTBE AUI], COBEPIINUBIINX IIPECTYIIAE-
HUs. B cBA3U C 9TUM IIPEACTABASIETCS BO3MOXKHBIM CPOPMYAUPOBATE CAELY-
IoIITHe BBIBOABI U ITPEIAOKEHUS.

1. YcraHoBA€HHE IPEeNEABHON BO3paCTHOM I'paHUIIbI IIPUBAECYEHUS K yTO-
AOBHOM OTBETCTBEHHOCTH, OCBO60}K£LCHI/IC AU CMATYEHHUE YTOAOBHOI'O HaKa-
3aHUSA IBAFIOTCH Ba*XHBIMH HaIllpaBA€HHSIMU COBPEMEHHOM yroAOBHOH IIO-
AUTHKH, HO IIPU 3TOM CAEAyeT NPUMEHUTH €AUHBIH [IOAXO0 IIPU IIpUBAEUE-
HUU K YTOAOBHOM OTBETCTBEHHOCTHU AUII, JOCTHUTIIINX IIOKHAOTO BO3pacTa.

2. IIlpenaaraeTcss BOCCTAHOBUTH B 3aKOHOAATEABCTBE [TOHATHUE «IIOKUAOU
BO3pacT», a B YIOAOBHOM 3aKOHOJATEABCTBE K ITOKHUABIM AUIIAM OTHECTHU
Aun, gocturmiux 70-AeTHero Bo3pacTta. BBezneHue B yroAOBHOE 3aKOHOIA-
TEABCTBO ITOAOXKEHUS 00 NCKAIOYEHHH YTOAOBHOM OTBETCTBEHHOCTH AHWIL, MO-
CTUTILIHNX IIOKHWAOTO BO3pacTa, AM0OO0 IIPHU3HAHHE TaKOTo Bo3pacTa B Kade-
CcTBe abCOAIOTHOI'O OOCTOSTEABCTBA, CMATYAIOIIET0 YTOAOBHYIO OTBETCTBEH-
HOCTB, ITPOTUBOPEYUT IIPUHIIUITY PABEHCTBA BCEX IIepell 3aKOHOM.

3. ABTOp paszzmeadeT IIPEeNAOKEHHs 00 OTrpaHUYEHHOH BMEHSIEMOCTHU
(cT. 22 YK P®P) nau pmake HeBMeHdaeMOCTH (cT. 21 YK P®) aui moxkuaoro
BO3pacTa, IIOCKOABKY B JAaHHOM CAydae HapylllaeTcs IIPe3yMIIIHs BMeHd-
€MOCTH BHHOBHOT'O Ha MOMEHT COBEPIIEHUS IIPECTYIIACHUS, 3aKpelAeHHAad
cT. 19 YK P® He3aBuCHMO OT BO3pacTa YTOAOBHOM OTBETCTBEHHOCTH.

16 AneaasiimoHHoe onpeneaeHue Cyne6HOM KOAAETHH 10 YTOAOBHBIM AeaaM BepxoBHOTO
Cyna Poccutickoit Penepanuu ot 8 uroHa 2017 r. No 21-ATIY17-2; AnleAAdIiHOHHOE
onpeneserre CymeOGHOM KOAAETHH II0 YyTOAOBHBIM neaaM BepxoBHoro Cyna Poccuii-
ckoit Peneparmu ot 14 nekabpsa 2016 r. Ne 51-ATTY16-16; AnteAAIITHOHHOE OIIpeaeAe-
Hre CyneGHOM KOAAETHH II0 AeaaM BoeHHocAyKarmx BepxoBHoro Cynma Poccuiickoit
Penepanuu ot 15 deBpasg 2018 r. No 205-AITY18-1 u ap. JocTyn U3 CIpaBOYHOH
npaBoBol cucteMbl «KoHCyAabTaHT [1atOCH.

17 URL: http:/ /xn----ctbcgfviccvibfObq8k.xn--90ais /skachat
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4. HpI/I Ha3HaA4Y€HHUU HaKa3aHUd KEHIIMMHAM 1M MYyXKYHUHaM B 6OACC I103 -
HEM BO3pacTe CAEAyeT YYUTHIBATh, YTO OHHU MOTYT CTPaaaTh 3aboAeBaHU-
MU, CBI3aHHBIMHU C UX BO3PAaCTOM, OCOOEHHO €CAU CTAHOBATCSH MHBAAHIAMH.
M5l OOAKHBI IPU3HATDH, YTO OTObIBAHNE HaKa3aHUHA OCYKIEHHBIMH B BO3-
pacte crapure 70 AeT TTOpoxKIOaET ITPOOAEMBI, KOTOPbIE HEOOXOIUMO YIUTHI-
BaThb PU Ha3HAUYEHUN HaKa3aHUS U NPHU pa3paboTKe CTpaTerHu ColaepKa-
HUS UX B MECTaX AUIIEHHUs CBOOOAbI. B 4aCTHOCTH, MOKUABIE OCY3KIIEHHbBIE
MOTYT HYy>KJAaTbCd B OOIIOAHUTEABHOM IICUXHYECKOM, IICHUXOAOTHYECKOM U
IPOPHUAAKTHIECKOM MEIUIIMHCKOM OOCAY?KHBaHWH, IIporpaMMax peabuau-
TaluH, JOATOCPOYHON repruaTpUIECKON ITOMOIIN U YXOLE.
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Beeperve. Cpepn (hakTopoB, CyLLECTBEHHbIM 06pa30M BAVSIOLLMX Ha YCNexX paccriefoBaHus,
60nbLUOe 3HAa4YEeHNEe UMeeT (PaKTop OCBELOMIIEHHOCTM CNeACTBUS O JIMYHOCTUN OOBUHSEMOTO.
CkagaHHOe aKTyanuampyeT BaXKHOCTb AanbHENLLMX UCCNEefOBaHWMN, NOCBALLEHHbIX U3YYEeHUIO
NMYHOCTM 06BMHAIEMOro. O4YeBMaHA NepCrnekTUBHOCTL MCCIIe0BaHUIA, HanpaBieHHbIX Ha afarn-
TauMo NCUXONOrMYECKMX TUMOMOTMIA B NPaKTUKY KPUMUHANMCTUHECKOTO N3YYEHUS TIMYHOCTMU.
Teopetnyeckune ocHoBbl. MeTogbl. B cuny orpaHnyeHus o6bema OTAeNIbHO B3ATOro UCCneno-
BaHMs ObI10 MPU3HAHO HAYYHO 06OCHOBAHHBIM peLLEeHNE CKOHLIEHTPUPOBAaTLCS Ha pa3paboTke
METOAUKM NMPUMEHUTENIbHO K OOHOMY OTAENbHO B3STOMY aKLEHTYMPOBAHHOMY TUMY, pacrpo-
CTPaHEHHOMY Cpeam N, COBEPLLAIOLLIMX MPECTYMNEHNS.

Hanuune vcTeponpHbIX COCTaBMALIMX JIMYHOCTM yCTaHaBMBASIOCH NMPW MOMOLLM XapakTe-
porornyeckoro onpocHuka JleoHrappa — LLmuiieka n TOMCKOro TMNonorn4yeckoro onpocHuKa
JIMYHOCTM.

Pesyntatsl uccnegosanus. Ona ncreponga obLieHne — CPeAcTBO AeMOHCTpaLum cebs, HO He
YCTaHOBJIEHMSA KOHTaKTa C NIoAbMW: FPOMKUIA TONoc, BbICTPbIN TEMMN U HECTABWUBHOCTb 3TUX
3M1eMeHToB. HecTabuibHOCTL NPOSIBASETCA B BbIAENEHMN MOIOCOM OTAESbHbIX CIOB, HA KOTO-
pbIX UCTEPOUT, 3a0CTPSET CBOE BHUMaHWeE, BO3BpaLLasiCb NMocsie 3TOro B UCXOAHbIA CTUIb Mo-
BECTBOBaHus. VicTepoma yaayHo paccTasnsieT nay3bl. [ay3bl No AnvHe 1 YacToTe CpefHue, Bbl-
JepXuBatoLLme Bpems Onsi NPenofHeceHns MbICI cnyLiatensmM. PedeBble nay3bl BbIMOMHAOT
He CTONbKO CMHTaKCUYECKYH, CKOJIbKO CMbICIIOBYHO (PYHKLIMIO, BapbMpysiCb MO YacToTe 1 Afiu-
TEeNbHOCTU B 3aBUCUMOCTU OT CUTyaumm, OT TOW POnu, KOTOPYIO Bblibpan Ans cebs yKaszaHHbI
ncuxonoruyeckuin Tun. IHToHaums HepaBHOMepHas, AManasoH rofoca CpefHun.

CKIOHEH K rpynnoBbIM NPECTYNNEHUAM AN1s NOBbILLEeHUs ero rpynnosoro ctartyca. K Hacunb-
CTBEHHbIM MPECTYMNNEHNAM B OQMHOYKY CKITOHEH PeAKO, HaXOAsChk B COCTOSIHUM NCTEPUHECKOrO
BO36YXAEHWS.

B KpvMUHanbHOM nepapxum o4eHb peako JocTuraet yBaxeHus. C BbICOKOW CTEMEHbIO BEPOAT-
HOCTW nopfaeTcs BepboBke. BeposiTHOCTb NepeBOCNUTAHUSA B NMEHUTEHLMAPHBIX YHPEXOEHUsX
KpaviHe H13Ka. BepoaTHOCTb peuuavBa CoBEpLUEHUS NMPECTYMNEHNI KpaliHe BbICOKa.
O6cyxaeHne n 3aknoderHve. NpoBefeHHoe nccnefoBaHne nokasano AOCTaTOYHYI0 YHUKamb-
HOCTb peYeBbIX, MOBEAEHYECKMX U BUOrpadinyecKnx XxapakTepucTUK nNnL, UICTEPOMAHOrO TUna.

KnioyeBble cnoBa: NCMXONOrn4eckmi Tun, NpecTynneHne, akueHTyaums, uctepond, uctepons-
HbI, EMOHCTPaTUBHbIN

Onsa yutupoBaHus: OaHb B.J1., AnekceeBa T.A., AxvepwunH P.J1. BoisBneHne nctepovaHomn
aKueHTyauum y 06BMHSIEMOrO C NMOMOLLIbIO aHanmM3a ero peyu, nosefeHus n 6uorpadum // MNpa-
Bocyame. 2020. T. 2, Ne 1. C. 207-224. DOI: 10.37399/issn2686-9241.2020.1.207-224
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Introduction. There are many factors that significantly affect the success of an investigation.
Among such factors, the knowledge of the investigating authorities about the identity of the
accused is of particular importance. Studying the identity of the accused is a complex process.
Today, amongst the most promising areas, there are studies that are dedicated to the study of
the identity of the accused. Such studies are aimed at adapting psychological typologies to the
practice of forensic personality studies.

Theoretical Basis. Methods. Among the currently existing psychological typologies, the most
simple, and at the same time quite widespread, is the typology of accentuated types. Due to the
existing limits on the size of a single study, it is reasonable to concentrate on the development
of a methodology for the accused within the framework of one particular psychological type,
common among criminals.

The presence of hysteroid personality traits was determined using two components:
Characterological questionnaire of Leonhard — Schmishek, Tomsk typological personality
questionnaire.

Results. For a hysterical person communication is a means of calling attention to themselves,
but not establishing contact with people. Such a person has a loud voice, a fast pace of speech
and instability of these elements. The instability in speech is expressed by singling out individual
words to which the hysterical person draws attention, returning after that to the former narrative
style. The hysterical person often manages pause. These pauses are of such duration and
frequency, so as to allow the individual time to convey his thoughts to the listeners. Pauses
in speech perform not so much a syntactic as a semantic function, varying in frequency and
duration depending on the situation and on the role that he choses for himself. The hysterical
person has uneven intonation, a medium range of voice.

The hysterical person is prone to carrying out group crimes to enhance his group status. The
hysterical person is rarely inclined to perform violent crimes alone, only if he is in a state of
hysterical arousal. In a criminal hierarchy, he or she very rarely gains respect. He or she is
highly likely to be recruited. The likelihood of re-educating such a person in is extremely low. The
likelihood of reoffending by such a person is extremely high.

Discussion and Conclusion. The study showed sufficient uniqueness of the speech, behavioural
and autobiographical characteristics of persons of the hysteroid type.

Keywords: psychological type, crime, accentuation, hysteroid, narcissistic, demonstrative

For citation: Yuan, V.L., Alekseeva, T.A. and Akhmedshin, R.L., 2020. Identification of hysterical
accentuation in the accused by analyzing his speech, behaviour and biography. Pravosudie =
Justice, 2(1), pp. 207—224. DOI: 10.37399/issn2686-9241.2020.1.207-224

BBenmenue

K axue dakroper onpeneasior yCHemHOCTh pacCA€IOBaHHS IIPECTYIIAE-
Hug? [Ipodeccronasn3m pabOTHHUKOB IIPABOOXPAHUTEABHBIX OPraHOB, Ma-
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TepHUaAbHO-TeXHUYECKoe obecliedeHre MIpoliecca pacCAeqOBaHUs, QOCTa-
TOYHOCTb BPEMEHH AT CACACTBHH, 3(O(MEKTUBHOCTH IIPOBEIECHUS CAEI-
CTBEHHBIX NEHCTBHUH, MOCTYITHBIH OOBEM IIepPBOHAYAABHOH WH(OPMAIIUH O
IIPECTYIIA€HHUH, HU3Kas CTEIIeHb IIPOTUBOAEHCTBHA CAEICTBHIO CO CTOPOHBI
AVIIIa, COBEPIIHUBIIEr0 ITPECTYIIACHHE, a TaKKe APYTHX AHIl, OCOOEHHOCTH
COBEPLIEHHOTO IIPECTYIIACHHS, OCBEIOMAEHHOCTE CAEICTBHS O ANYHOCTH 00-
BHHSIEMOTO — 3TO AWIIBb YaCThb OCHOBHBIX (DAKTOPOB, OIIPENEASIOITUX YCIIEX
paccaeoBaHUS IIPECTYIIACHHS U IIPUBACYEHNS BUHOBHBIX AWIL K YTOAOBHOH
OTBETCTBEHHOCTH II0 AEUCTBYIOILIEMY 3aKOHOAATeABCTBY Poccutiickoit dene-
paumu. CoBpeMeHHasl CHCTeMa KPUMHHAAUCTHYECKHX PEKOMEHIAIny He
rapaHTHPYET yCIIeX PaCCA€IOBaHUd IIPECTYIIACHUL [akKe IIPH ITIOAHOM CAe-
JOBaHUH aATOPUTMY COZepzKaIuxcd B HeMl MeTonuK. BMmecTre ¢ TeM oHa II0-
BBIIIIAET IIIAHC Ha YCIEeX Aa’Ke IIPHU CaMbIX HEOAATOIPUSITHBIX CACICTBEHHBIX
CUTYyalHdX, YTO caMo II0 cebe IIpeacTaBAsIeT BBICOKYIO LIEHHOCTD IAS €S-
TEABHOCTH COTPYAHHUKOB IIPABOOXPAHUTEABPHBIX OPIaHOB.

Cpenu pakTopoB, CYLIECTBEHHBIM 00Pa30M BAHSIOIIMX Ha YCIIEX PacCAe-
JIOBaHUS U BO3/eHCTBUE Ha KOTOPBIE IO CHAY COBPEMEHHOH CHUCTEME KpPH-
MHUHaAUCTHYECKUX PEKOMEHIaIluM, MOXKHO BBIIEAUTH KaK MHHHUMYM [Ba:
3(pPEKTUBHOCTD ITPOBENEHHS CAEICTBEHHBIX NeHACTBUH 1 OCBEIOMAEHHOCTD
CAEIICTBHUSI O AUYHOCTH 0OBHHsIeMoro. Ecan mepBbIii (hbakToOp CBs3aH C He-
006X0MMOCTBIO cOopa ITI0AHOTO, TOYHOIO M JOCTOBEPHOTO obbeMa moKasa-
TEABCTB O BUHOBHOCTH OOBHHIEMOTO, TO BTOPOH sBAFETCS 00A€E CAOKHBIM,
IIOCKOABKY OH MMe€eT CKBO3HOH XapaKTep II0 PALy ITPUIHH.

1. Yuacmue. OOBHHSIEMBIH IBASETCS NEHTPAABHBIM YIACTHHUKOM B pAe
CACICTBEHHBIX NEHCTBUIM, TAaKHUX KaK [OIPOC OOBHHSIEMOIO, OCBHIETEAB-
CTBOBaHHE OOBUHSIEMOTO, OOBICK B KHAUIIE OOBUHSIEMOTO0, OTIO3HAHUE 00BH-
HIEMOTO U Ap. 3HaHHE ANYHOCTH OOBHHSIEMOIO II03BOAUT CAEICTBHIO IIPE-
BapHUTEABPHO IIOATOTOBHUTHCH K IIPOBENECHHIO KOHKPETHOTO CAEICTBEHHOI'O
[OeHCcTBHUA U Iogo0paTh IIPUEMAEMYIO B 5TOM CAydae TaKTHKY.

2. IIpomusoodeiicmeue. 3HaHUEe AMYHOCTH OOBHHSIEMOTO ITO3BOAHUT CAEI-
CTBHIO BBICTPOUTH AEHCTBEHHYIO TAKTHKY 3aIIUThI OT IIPOTUBOAEHCTBHA CO
CTOPOHBI OOBUHSEMOTO, IIOCKOABKY €70 BO3MOKHOCTH OyAyT CAEOCTBHUIO 3a-
parHee U3BECTHBI.

3. HaxaszaHue. C y4eTOM HUCIIOAHEHUd IT0AOKeHUsS 4. 1 cT. 6 YK PdD, 3a-
KpenaAgrome IPUHINI CIIPaBEeJANBOCTH IIPU HAa3HAYEHUH HaKa3aHUT HUAW
WHBIX MEpP yTOAOBHO-IIPABOBOIO XapakTepa U TpeOyrollell yIuThIBATh AHY-
HOCTH BHUHOBHOTO, U3y4€HHE AUYHOCTH OOBHMHSIEMOIO HUMEET TAaKIKE YIOAOB-
HO-IIPaBOBOE H YTOAOBHO-IIpOIleCCyasbHOoe 3HadeHMe [Bemepuukosn, H.T.,
2009, c. 71].

CyluecTByIoIlie Ha CETOAHAIIHUN AeHb pa3paboTKH B 00AaCTH CHCTe-
MBI TAKTUYECKUX PEKOMEHIANH I10 IIPOBEAEHHUIO CAEICTBEHHBIX NeHCTBHH
B paMKaxX pacCA€OBaHUS IIPECTYIAECHHUH HEPENKO CBA3BIBAIOT 3PPEKTHUB-
HOCTB IIPOBEZIEHUS CAEICTBEHHOTO AeHCTBHS C KOMIIAEKCOM ITOITOTOBHUTEAD-
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HBIX MEPOIPUATHUH, CPEIU KOTOPBIX HEMAAOBasKHasI POAb OTBOLUTCS H3yUe-
HUIO AUYHOCTU OOBUHSAEMOTO, KOTOPBIH OyAeT B ITPEACTOLAIIEM CAEICTBEH-
HOM [eHCTBUH HPHHUMATH HelocpeacTBeHHoe ydactue [[lopy6oB, H.U. u
ITopy6og, A.H., 2013, c. 116; Uienko, E.T1. u Tormopkos, A.A., 2010, c. 398;
[Taxomos, A.B., 2001, c. 269; Boakos, B.H., 2009, c. 126; Apouxkep, A.E.,
1969, c. 33; Xawpmmos, M.H., 1982, c. 115; Acrankun, [A.M. u Acranku-
Ha, C.M., 2002, c. 91; Meissner, C.A. and Russano, M.B., 2003, p. 60; Gud-
jonsson, G.H., et al., 2004, pp. 131-132; Snook, B., et al., 2008, pp. 36-37;
Schmideberg, M., 1947, pp. 458-460; Illescas, S.R. and Pueyo, A.A., 2007,
pp. 148-150].

HecMmoTps Ha 3T0, CylIeCTBYIOLIAS Ha CETOMHSIITHUN IeHb CAeCTBEHHAT
OpPaKTHUKaA [0 CUX IOp TpebyeT OCHAIIEHUS aATOPUTMAaMU U3YUEHUS AUIHO-
cTU 00OBUHsSIEMOTO. Yallle BCEro B BOIIPOCE U3YUEHUSI AUYHOCTU OOBUHSIEMO-
IO CA€IOBATEAb OTPAHUYUBAETCS 3aIIPOCAMH XapPaKTEPUCTUK C MECT y4eObl
U /UAU paboTbl OOBUHAEMOTO M OIIPOCOM 3HAKOMBIX C HHUM AHIL — €TO POJI-
CTBEHHUKOB, Apy3eH, KoaseT U coceneli. Takas cAOKUBIIIAsICSI B KpUMUHA-
AVICTUYECKOM HayKe CHTyAallHs [I03BOASET TOBOPUTH 00 aKTYaAbHOCTH JaAb-
HEWITUX UCCAEIOBAHUM, TOCBAIIEHHBIX H3YYEHUIO AUYHOCTU OOBUHSIEMOTO,
U yK€ cerdac CTaHOBUTCS OYEBUAHON IIEPCHEKTUBHOCTH HCCAEIOBAHUMU,
HaIlpaBA€HHBIX Ha aJarTalldi0 IICUXOAOTHYECKHX THUIIOAOTHM B IPaAKTUKY
KPUMHHAAHUCTUYECKOT0 U3YYE€HUSI AMYHOCTH, K IIPUMEPY afarTanid IICUX0-
AOTHYECKOM THIIOAOTHUH aKIIeHTyallul XapakTepa, U3BECTHOU B IICUXOAOTH-
yecko#l Hayke [FamnymkuH, [1.B., 1982; Aeourapza, K., 2000; Auuko, A.E.,
1983]. B maHHO! THUIIOAOTHHM YCAOBHO BBINEATIOTCS AECATH IICUXOAOTHYE-
CKUX THUIIOB, KaXKIbIfl U3 KOTOPBIX 00A8Ja€eT PSAA0M COOCTBEHHBIX, HEIOBTO-
PUMBIX M YHHUKAABHBIX XapPaKTEPUCTHUK, ITO3BOALAIOIINX IIPOBECTH YETKYIO
rpagamnio MeXAay OJHUM KOHKPETHBIM THIIOM B BCEMH OCTaAbHBIMH. [Ipo-
OAeMOI OCTaeTCsl COIIOCTAaBAEHHE HU3BECTHBLIX CBEIEHHIT 06 OOBHHSIEMOM C
IICUXOAOTHYECKOU apXUTEKTYPOH KOHKPETHOTO TUIIA JIASI OTIpeeA€HUS Hau-
OOABIIIETO COOTBETCTBUS, KOTOPAas B AaAbHEHIIIEM MO3BOAUT CAEICTBHIO IIO-
no6path HanboAee NEUCTBEHHYIO TAKTUKY B3aUMOIEHCTBUSI C OOBUHSAEMBIM
U BO3IEUCTBHUS HA HETO C YIETOM €T0 IICUXOAOTHUYECKHUX OCOOEHHOCTEH, STPKO
BBIPAsKEHHBIX PEAPACIIOAOKEHHOCTEN! U TEHAEHIIUN B paMKaxX CAE€ICTBEH-
HBIX OeMCTBUH B YAaCTHOCTU U BCETO ITPOIIECCa PacCAe€NOBaHUL IIPECTYIIAE-
HUS B IIEAOM.

TeopeTHYEeCKHE OCHOBBI. MeTOABI

B kagecTBe pemeHnda npobAeMbI IpefaaraeTcs TPeXKOHTYPHAsI CUCTEMa H3-
YUEeHHS AUYHOCTH OOBHHSIEMOTO0, YIUTHIBAIOIIAT OCOOEHHOCTH €ro pedH, Io-
BeZeHUd U (PpaKThbI ero 6uorpaduu, 4To C BEICOKOM CTEIEHBI0 BEPOSITHOCTH
HO3BOAHUT OIPENECAUTH THII €r0 aKIEHTyallluH, TeM CaMbIM JAB CACACTBHIO
HanboAaee IIEeAOCTHOE 3HaHHE O AMYHOCTH OOBHHAEMOTro. BesycaoBHO, yHH-
BE€PCaABHBIX U CTOIIPOLIEHTHO 0€30IIMO0YHBIX METOIHK OIIPEIEeACHHS IICHXO0-
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AOTHYECKOIO THIIA aKIIEHTYAaIllU XapaKTepa HeT U ObITh He MOKET, IIOCKOAb-
Ky BCeT/la €CTb 0AS YHUKAABHOCTH, HEIIOBTOPHUMOCTH U UHANUBUAYAABHOCTHU
AWYHOCTH, KOTOpas BMECTE C TEM HHUCKOABKO HE HUBEAHNPYET OCHOBAHHE €€
IICHXOAOTHYECKOH apXUTEKTYpPhl, KOTOPasd MOKET ObITH BbIAEACHA HA OCHO-
Be€ BBIIBACHHS HaHOOABIIET0 COOTBETCTBHS PEUYEBBIX IIPU3HAKOB, IIOBEICH-
YEeCKHUX IIa0AOHOB U 6HorpadUIecKUX (pakKToB, XapaKTEPHBIX AT TOTO UAU
MHOTO aKII€eHTyHPOBaHHOI'O THIIA.

B cuay orpanndueHHns o0beMa OTAEABHO B3STOI0 HCCAEIOBAHUS ObIAO IIPH-
3HAHO HAy4YHO OOOCHOBAHHBIM pEIICHHE CKOHIIEHTPHPOBATLCA Ha paspa-
00TKe METOOUKHU IIPUMEHHUTEABHO K OTHOMY OTIEABHO B3ITOMY aKIIEHTYHPO-
BaHHOMY THILy, PACIIPOCTPAHEHHOMY CPEIU AHWIl, COBEPIIAIOIIMNX IIPECTYII-
A€HUS.

IlepBbIil 3Tanr BKAIOYAA COOP MOCTYITHBIX CBEIECHUM O IICUXOAOTHYECKOM
THUIIE HCTEPOUTHOHN aKIIEHTyalluH, OILyOAMKOBAHHBLIX B KPUMHUHAAUCTHYE-
CKOH U IICUXOAOTHYECKOM HayKax. [laHHBIHN 3Tall II03BOAHA COCTAaBUThL CBOE-
06pa3Hy0 CTaHAAPTU3NPOBAHHYIO IIKAAY (3TAAOH), C KOTOPO# OYAyT COIIO-
CTaBAATHLCH H3BECTHBIE pedeBble, IT0BeeHYeCKHe U buorpaduiecKrue 0Co-
OeHHOCTU OOBHHSIEMOTO. [IAs 3TOT0 OBIAM IPOAHAAU3UPOBAHBI UMEIOIIIHECS
pe3yAbTaThl Hay4YHBIX HCCACNOBAHUM, comepsKallye OIlyOAMKOBaHHbBIE HAH-
HBI€ O XapaKTEPHBIX OAT AWIL C HCTEPOHAHOH akKIleHTyalled ocoOeHHO-
CTSIX, CBOMCTBAX, IPEAPACIIOAOKEHHOCTIX. O0AACTE 3aIeICTBOBAHHON HH-
dopMany MOKeT OBITH CBeleHa K CAEAYIOIINM OAOKaM: «HCTEPOHI — aK-
LEeHTyallusd»; «TaKTUKa CACACTBEHHBIX AEUCTBUH — IICHUXOAOTHS»; «HCTEPOUL,
(McTepouaHbBIN)»; «MCTEPOUM 3TOLIEHTPH3M»; «HAPIIMCCHYEeCKasd AWYHOCTD?;
«aKIEHTYaIIHs — IICHXOAOTHSI»; < ACTEPOU]L — IICUXOAOTHS — THID», IAL 3aPy0esK-
HBIX CETeBBIX pecypcoB — «hysteroid accentuation psychology»; «<narcissistic
personality»; «<hysteroid type personality».

B mpomecce DpoBEeAEHHOTO HCCAEOBAHHA HAAWYHE HCTEPOHAHBIX CO-
CTaBASIOIINX B AMYHOCTHU YCTaHaBAHBAAOCH IIPU IIOMOIIH XapaKTepPOAOTH-
4yecKoro onpocHuka AeoHrapaa — llmurieka (XOAI) u ToMCKOT0O TUIIOAOTH-
yeckoro onpocHuka angHocTH (TomTOA). Viccaenyembrii mpru3HaBaACd HOCH-
TEeAEeM HCTEPOUIHBIX XapaKTEPUCTHUK TOABKO IIPH IIOATBEPKIAEHUHN CTEIIEHU
BBIPAXKEHHOCTH aKIEHTYalluH HE€ MEHBIIIE YeM Ha YPOBHE TE€HACHIUH (15—
19 6aanoB o XOAII uanu 4-7 6aaroB 1o ToMTOA, HOAYIEHHBIX C IIOMOIIILIO
obonx ompocHUKOB). KoHTpoAbHASA rpymIia Oblaa IIPEACTABACHA HOCHTEAS-
MU UHBIX aKIIEHTYHPOBAHHBLIX CBOMCTB 00OMX IIOAOB B Bo3pacte 18-23 aer
(100 genroBek). OO6BEM IKCIIEPUMEHTAABHOM I'PYIIIILI BAPEUPOBAACS B 3aBHU-
CHMOCTH OT IpeaMeTa UCCACIOBAHULI.

Ha BTOpOM 3Tame ObIAM BBIZEAEHBI SPKO BBIPAKEHHBIE pedeBble OCOOEH-
HOCTH, CBOMCTBEHHbBIE 0OBHHSIEMOMY C HCTEPOHIHON akleHTyale. B mpo-
IIeCCE BKAIOUEHHOTO HAOAIOIEHUS U 3KCIIEPUMEHTOB B OTHOIIIEHUU 112 AuII,
06AaIaoIIUX BBIPAXKEHHBIMH HCTEPOUIOHBIMH CBOMCTBAMH B CTPYKType
AWYHOCTH, OBIAY TTIOAYYIEHBI JOCTATOYHO OJHO3HAYHbIE BEIBOALI. PeueBoe 00-
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CACOOBaAHUE NAaHHBIX AUIL HpOI/ICXOJII/IAO B YCAOBI/IEIX KaKk HeﬁTpaABHOfI, TaxKk U
KOH(PAMKTHOM 00CcTaHOBKU. [[ToMUMO Aa00PATOPHBIX YCAOBUY HAOAIOAEHUSIM
IOABEPTANCH TAKKE YIACTHUKU IPEABAPUTEABHOTO CACICTBULA U CyAe0HOTO
paccMoTpeHUs YTOAOBHOTO JIEAa.

Ha Tperhem aTame ObIAM BbIAEACHBI TUIIOBLIE TTOBEIEHYECKHE IITaOAOHEI,
K KOTOPBIM 0OAee CKAOHEH OOBUHSAEMBIH C HCTEPOUIHOM aKIeHTyalluel.
B mporecce BKAIOYEHHOTO HAOAIOAEHUSA U 3KcrepuMeHTOB Hana 200 auna-
MH, 00AQIAIOIIUMHU BBIPAKEHHBIMU B CTPYKTYPE AMYHOCTH UCTEPOUIHBIMHU
cBo¥icTBaAMH, OBIAM IIOAYYEHBI JOCTATOYHO OJHO3HAYHBIE BBIBOABI. Takske
OBIAM TIOATBEPIKIEHBLI BBIBOALI O XapaKTEPHBIX IIPEAPACIIOAOKEHHOCTIX,
IICUXOAOTHYECKUX OCOOEHHOCTSX U TEHACHIIUSX AUI] UCTEPOHIHOMN aKIIeH-
Tyalluy IIyTeM aHaAu3a OIyOAMKOBaHHBIX PE3YABTATOB HAYIHBIX HCCAE-
I[OBaHPIfI, IIOCBAILIIEHHBIX XapaKTepI/ICTI/IKC AHI], MMECIOIITHX aKLIeHTyaLU/IIO
ncrepougHoro tumna [Tiopsanuna, U.B., 2016, c. 18-21; HoBukos, B.B. u
[Marentauk, O.I1., 2007, c. 72-73; IlocemanoBa, O.C., 2013, c. 124-126;
MeabHukoBa, H.B., 2011, c. 21; KyaakoBa, A.A., 2011, c. 136; CaBusn-
koB, C.H., 2013, c. 69-73; Lam, Z.K., 2012, pp. 3-5, 12; Miller, J.D. and
Campbell, W.K., 2010, pp. 185-186; Marshall, T.C., Lefringhausen, K. and
Ferenczi, N., 2015, pp. 36-37; Khodabakhsh, M.R. and Besharat, M.A.,
2011, p. 909; Schwarzkopf, K., et al., 2016, p. 26; Wink, P., 1991, pp. 594
595; Wright, K. and Furnham, A., 2014, p. 1121; Thomaes, S., et al., 2009,
pp.- 1239-1240; Veronese, G., et al., 2015, p. 38; Grijalva, E. and Zhang,
L., 2016, pp. 3-6].

Ha yeTBepTOM 3Tarne ObIAM BBIIEA€HBI 3HAUYMMbIE 6Horpaduieckue pak-
TBI M3 XXU3HU AUIlA C UCTEPOUIHON aklleHTyaluel xapakrtepa. [asa 3Toro
paszpabaTbIBaACs OIIPOCHUK, COAEPIKAIIUYU BOIIPOCHI O HAAUYUU HUAU OTCYT-
CTBUH B3aUMOCBSI3H MEXKIY ITPUMEPHBIM Psa0oM (PakToB Ouorpaduu (peAu-
THO3HBIE, TOAUTHYECKHE B3TAABI, CIIOPTUBHBIA [OCYT, X000M U Op.) U HC-
TepOUOHOM aKkIileHTyanuel. [leabto maHHOrO 3Tana ObIAO CBeJeHHEe MacCHUBa
HAYYHBIX JAHHBIX O AWIIAX HCTEPOUIHOMN aKIeHTyalluu B (opMart, KOTO-
PBIii OBI TO3BOAUA BBIICHUTH TOYHOCTH COOTBETCTBHS ITPO(HUASI AHIIA C UCTE-
POUMIHOM aKIleHTyalluell xapakTepHoMy Habopy 6uorpadpudeckux paKkToB.
Omnpocy noaBeprauck 100 HUCOBITYyeMBIX C BBIPa*K€HHOU HCTEPOUIHOMN Co-
CTaBALIOIIEH B CTPYKTYPE XapakTepa, 4TO AaA0 JOCTATOYHO OJHO3HAYHBIE
BBIBO/IBI.

PesyabTaThI HCCAEAOBAHHS

[TpoBeneHHOE HMCCAEAOBAHUE II0KA3aA0 AOCTATOYHYIO YHHUKAABHOCTH pede-
BBIX XapPaKTEPUCTHUK AHI] UCTEPOHUOIHOIO THUIIA. KOMMyHI/IKaTI/IBHOC IIOBEAC-
HUE AUYHOCTHU OOBUHSIEMOI'O MOIKET BApPhHUPOBATHCS B paMKaxX OMPEIEAECH-
HOM pedeBOil MOOEAH, KOTopas MPeACTaBASIET COO0H COBOKYITHOCTH THIIO-
BBIX PEYEBBIX OCOOEHHOCTEH AMYHOCTH, IPOSIBASIIOIINXCS B ITPUBBIYHON UAU
CTpecCOoBOY cuTyaruu. ['\paHuIbl peueBoi MOIEAH, B IIpeaeAax KOTOPBIX MO-
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2KET IIPOUCXOOAUTE BaAPbUPOBAaHUE KOMMYHUKATUBHBIX ITOBEAEHYECKHUX OCO-
OeHHOCTeH IIPeCTyIIHUKA, HEOMHAKOBEI, HO BCET/Ia OTPAHHUYEHbI.

KoMMyHUKaTUBHOE ITOBEeHHEe AWYHOCTH, BBIPAKEHHOE B PEYM, MOXKET
CAYKUTH JOIIOAHUTEABHBIM HWCTOYHHUKOM HWH(OPMAIIUH [IAS CAELOBATEAS
KaK IPU IIOATOTOBKE K CA€NCTBEHHBIM NeHCTBHUAM, TaK U B MIPOIIECCE UX
npousBoacTBa. OOHUM H3 CIIOCOOOB aHaAU3a PEUYEBBIX MOIEAEH SIBASIETCS
TUIIOAOTUYECKHHU ITO/IX0/1, KOTOPBIH ITpearIoraraeT CyIleCTBOBaHUE OTPaHU-
YEeHHOTO KOAWYECTBa THUIIOB AUYHOCTH C OIIpeNeAeHHBIM HAaOOPOM ITOBEEeH-
4ecKux ocobeHHOcTe#l. B cTaThe mpemaaraercs aHaAu3 THIIOBOM pedeBOM
MOJEAU TAKOTO IICUXOAOTHYECKOTO THIIA, KAK UCTEPOUL.

PaccmaTprBaeMbIil ICHXOAOTHYECKUH THUII B AIOOOM CUTYaIluU CTPEMHUTCS
IPUBAEYDL K cebe BHUMAaHUE, B TOM YHUCAE€ 3TO IMPOIBALAETCS U B PEYU. ITO
THUII aKTEPA U AZKEIla, YMEAO HCIIOAB3YIOIIETO PA3ANYHBIE CUTYAITUH [AS IIpe-
3eHTaIlUU CBOell AMYHOCTHU. McTepou[ yaadyHO pPacCTaBASET May3bl, B TOM
YHCA€ U CTHAHUCTHYECKHE, XOPOIIIO BAQJEEeT OPATOPCKHUM HCKYCCTBOM, 0Oe3
TPy/Aa MOXKET IIPUBAECYL BHUMAHHE K CBOEM MEPCOHE, ITPOU3HOCS MOHOAOTH
Ha pa3AnYHbIE TeMbl. [1ay3bl B peYud UCHOAB3YIOTCH KaK CIIOCO0 aKIIEHTHPO-
BaHHUS BHUMAHUY CAyIIATeA€H Ha MBICAAX W BBICKA3BIBAHUAX HCTEPOHA.
Oco6EeHHOCTBIO YCTHOM pPeYr UCTEPOUIOB SIBASIETCH TO, YTO PEYEBBIE ITay3bl
BBITIOAHSIOT HE CTOABKO CHHTAKCHYECKYI0, CKOABKO CMBICAOBYIO (DYHKIIHIO,
BapbUPYACh 10 YaCTOTE€ U JAUTEABHOCTH B 3aBHUCHMOCTHU OT CHUTYAIUH, OT
TOM POAU, KOTOPYIO BbIOpaA aad cebsl YKa3aHHBIN IICUXOAOTHYECKUH THII.

Kpyro3op AMYHOCTH HCTEPOHIHOIO THUIIA AOCTATOYHO IIUPOKHM, HO Xa-
pakTepusyeTcs MOBEPXHOCTHBIMHU 3HAHUAMU. [Ipe/icTaBUTEAR paccMaTpUBa-
€MOT'0 TICHXOAOTHYECKOTO THIIA MOXKET YIIOTPEOAITEH CAOZKHBIE TEPMUHBI, HEY-
MECTHbBIE B KOHTEKCTE BCETO CKA3AHHOTI0 UAU 3HAYEHUE KOTOPhIX EMY HEPEIKO
HEHOHATHO. Ha mepBhINd B3TAd] KAyKETCs, YTO OH CIIOCOOEH MOAIEPKATD AIO-
OyIo TeMy pa3roBopa, SIBASETCS CIIEIITMAANCTOM BO BCEX 00AACTIX, UTO U OyIeT
aKTUBHO [IE€MOHCTPHUPOBATHCS IIyTEM IIPEyBEANYEHHs CBOEH POAU B paccae-
moBaHUM Aeaa. Mcrepowa Bcerma HadieT MOBOJ, YTOOBI MEPEKAIOYUTH BHU-
MaHHe OKPYXKAIOIIUX Ha Cebsi, II03TOMY B €r0 PEYHU ITOCTOSHHO ITPUCYTCTBY-
FOT MECTOHUMEHHUSI «sI», «MHE», «MO€» U TAKHe BBIPaXKEHHsI, KaK «MO€ MHEHUE»,
«I TaK AyMa», «3TO MO€ AWYHOE MHEHHE, OTHOIIEHHE», [TIO3TOMY OITHCAHUE
COOBITHI BCET/Ia IIPOUCXOIUT YEPE3 AMYHOE OTHOIIIEHHE OIPAIIUBAEMOTO C
HOYEePKUBAHUEM HCIBITHIBAEMBIX AMOIINH, AMYHOTO MHEHUS O IIPECTYITHOM
COOBITHH U €ro yJyacCTHUKaX. [I[pyuieM 4acTo 3TO OTHOIIEHUE Oy[AeT HeraTHuB-
HBIM, YTO JIOAXKHO MOAYEPKHYTh JOCTOMHCTBA CAMOI0 HUCTEPOUIA.

Peub ncreponga rmoxoxka Ha akTepCcKylo. Mcreponasl Hepenko rnepeduBa-
FOT cOOeCeTHUKOB, cebs 3Ke mepebUTh He MO3BOASIOT, & €CAU KTO-TO IIhITa-
eTCd 3TO CAEeAaThb, OHU (DOPCUPYIOT TOAOC, YCKOPSIIOT pedb. PeueBoe oopM-
A€HHE MBICAeH y UCTEpPOUIa — AOCTATOYHO YeTKoe, MOHATHOe. OH XOPOIIIo
CTPYKTYPHUPYET CBOU YCTHBIE BHICKA3bIBAHUS €CAU U HE TI0 IIPUHITUITY «IIEP-
BO€ — BTOPOE — TPEThE», TO BCE 3KE PA3HBIE ACIIEKTHI MBICAU MTOYEPKUBAIOTCS
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x0T4 ObI rorocoM [Bopouus, C.3., AxmenutnH, P.A. u Aaekceena, T.A., 2015,
c. 297-298]. Ecau HaxomuTcs 60Aee KOMIIETEHTHBIH B TeMe CoOeCeqHUK, TO
IIPEeACTaBUTEAN UCTEPOUIHOIO THIIA CTAPAIOTCS IIOMEHSITH TEMY pasroBopa
UAHU MIOAUYEPKHYTH HEJOCTATKU COOECEMHUKA, «TIEPEXOAAT Ha AUYHOCTH.

[ompaminBaeMble AWIIA UCTEPOUAHOIO TUIIA B ODIIIEHHUH YacTo IIpudera-
IOT K A€CTHU (HampuMep, B BHAE O0paIlleHUd: «BEAUKHUH Y€AOBEK», «TOCIIOH»
U T. [I.) IO OTHOLIEHWIO K OJHUM AIO/SIM, B TO K€ BpeMs He CTECHLSICH [a-
BaThb AWYHYIO HETATHUBHYIO OLIEHKY APYTUM. MoryT BBIOPATE OPUTHHAABHOE
IIPUBETCTBUE IIPU BCTPEUYE CO CAEIOBATEAEM, LIUTUPOBATh Xy/0KECTBEHHbIE
Ipou3BeneHUsI. B KOAAEKTUBE IBAFIOTCS CIIAETHHUKAMM, MOTYT paccKas3aTb
MHOYKECTBO ITOAPOOHOCTEN U3 KU3HU CBOUX KOAAET, YACTO JKAAYIOTCSI, BbI-
Oupas 3TO Kak Criocobd MaHUIIYAUPOBAHHS U IIEPEKAANBIBAHUS 00S3aHHO-
cre¥ Ha apyroe auio. Mcrepous MOSCHSIET CMBICA CKa3aHHOTO KE€CTaMU U
MHUMHUKOMH.

Kpowme Toro, ucrepous akTUBHO Ipuberaetr K HeBepOAABHBIM cIiocobam
BBIPaKE€HUSI MBICAU, aKTHUBHO KECTHUKYAUPYS. 2KecThl IIAaBHbIE, [IAACTHUY-
Hbl€, MEAONWYHbIE, KAK U BCE€ €r0 ABUXKEHHS, IIOAYEPKHUBAIOIINE OPUTH-
HaABHOCTB €I'0 AMYHOCTH.

s yCTaHOBAEHUS IICUXOAOTHMYECKOIO KOHTaKTa C JaHHBIM IICUXOAOTH-
YEeCKHM THUIIOM CAEIOBATEAIO CTOUT aKIIeHTUPOBATh BHUMAaHNE Ha BHEIITHEM
BHU/€E UCTEPOUIA, CAEAAB KOMIIAUMEHT HUAU OILIEHUB BBIOOP CTHAS, ITOTUEPK-
HyTb Ba’KHOCTb €I'0 AUYHOTO y4acTHd B PACCAEAYEMOM [IEAE.

Heob6xoauMoO OTMETHTD, YTO ATOT IICHXOAOTHYECKUH THUII IO-APYyTOMY Ha-
3BIBAIOT «THUII AXKeIllar». MlcTepouabl OY€Hb XOPOIILIO ATYT, 9aCTO CaAMU BEPLAT B
CBOIO AOKB. Bo BpeMmsl madm AOKHBIX TOKA3aHUH HalAIO[aeTCs pe3Koe M3-
MEHEHHE TeMIIa PEYH C OBICTPOro Ha MEIAEHHBIM 1 HA000POT UAK UepemOoBa-
HUEe OBICTPOTO U MEOAECHHOTO TEMIIA C YBEAMYEHHEM HHTOHAIIMOHHBIX I1ay3.
'POMKOCTB TOAOCA YBEAUYHBAETCS, YTOOBI CAEAATDH aKIIE€HT UMEHHO Ha AOXK-
HBIX CAOBaX, YTO KayKeTCd HUCTepoumam bosee yOenuTeAbHBIM. UHTOHAIIMEH
TOXKe IOMUYEePKUBAIOTCI OTAeAbHBbIe cAoBa. Co3maeTcs OLIyIlleHHe 3MOITHO-
HAABHOCTH, ITPOHUKHOBEHHOCTHU. TOH TOAOCA CTAHOBUTCSI BBIIIIE OOBIYHOTO.
PedyeBble 0COGEHHOCTH 3aBHUCHAT OT BBIOPAHHON POAU, KOTOPYIO HCTEPOU.
cobupaeTrcs IIpeaCcTaBUTh. ECAM IEA0 KacaeTcsl, HallpUMep, MOAIKHOCTHBIX
IPECTYIIACHUL, TO OH OY/IET MOKA3hIBATh BOZMYIIIEHHE, OOUXKAACH Ha TO, YTO
COMHEBAIOTCS B €0 IMPO(PeCCHOHAABHOHN YeCTHOCTH. Ecan HE06X0ouMOo H30-
Opa3uTh packagHUe, TO ITOCAEAYIOT MHOTOYHCAEHHBIE MOABLOBI O ITPOIIIEHUH
U KASITBBI B TOM, YTO TAKOTO OOABIIIE HE TIOBTOPUTCH.

Ecau y caemoBaTeAad BO3HHKAIOT IIOLO3PEHUSI B JOCTOBEPHOCTH IIOKAa3a-
HUil, TO IOIPAIIINBAEMOMY-HUCTEPOULY HEOOXOAUMO NATh BBICKA3AThLCS, YTO-
ObI OH yOEIMACS, YTO €ro CAOBaM [JOBEPSIIOT, YTO OH IIOAHOCTBIO CKOHIIEH-
TPUPOBaA BHUMaHUE Ha cebe. B maHHOM caydae IOAXOOAIINM TaKTHIECKUM
npueMoMm OyZeT «IOIyIIeHUE AETEeHIBI», a8 TAKXKEe HUCIIOAB30BaHHE NOIIOAHU-
TEABHBIX BOIIPOCOB.
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[TpoBeneHHOE HCCAECAOBAHUE ITOKA3aA0 JOCTATOYHYIO YHUKAABHOCTDH I10-
BEIEHYECKHUX XapPaKTEePUCTHUK AUIL UCTEPOUTHOTO THUIIA.

Hamnboaee 9acTo mAS HUCTEPOUOOB XapaKTEPHBI SKTOMOP(MHBIH AU 3H-
JMOMOP(HBIH THUI TEAOCAOXKEHHUS, OPUTHHAABHOCTL BHEIITHOCTH, IPEHA3HA-
YeHHAad [IAS IPUBACUYEHUS BHUMAHUS CO CTOPOHHBI (IpHUYecKa, OfeKaa, OT-
[EABHBIE IETAAU KOCTIOMA). [IEMOHCTPUPYET SIPABIKU U (PUPMEHHBIE 3HAKH
Ha OJIeK]IE.

Ocob6eHHOCTBIO TATUAAIPHOTO y30pa UCTEPOUIOB SIBASIETCH TUIIHYHOCTH
HU3KOH TIETAH, OTHOCUTEABHO KOTOPOM BBICOKO ITOOHSATA AeAbTa (OO0 cepe-
OUHBI IeHTpaabHOU AmHNM) [CkopeBud, A.C., ®omunsix, U.C. u Axmen-
muH, P.A., 2016, c. 183].

[IymHoOe, 3maTHpYIOIIee, IPUBAECKAIOIIee BHUMAaHUE ITOBeleHUue. APTH-
CTUYHOCTb, aBTOHOMHOCTBH. He3aBHCHMOCTE HOCHUT HPUPOLAY OTHOCTOPOH-
HIOIO, TpebyeT mpHu3HaHusa aBTOHOMHOCTH CO CTOPOHBI APYTUX, CAM OTpPHUIIA-
€T HeoOXOMMOCTb ITPU3HATEABHOCTH CO CBOEH CTOPOHBI. YPOBEHbD IAACTHY-
HOCTH BBICOKU#. [IBUKEHHUS BSABIE, IAABHEIE.

CucreMmoobpa3syrolilee CBOMCTBO 3THUX AHUI] — STOLEHTPU3M KaK CTPEMAE-
HUe OBbITH B IIEHTPe BHHUMaHUL. [I[pOSIBA€HUSIMHU 3TOIEHTPU3Ma BBICTYIIAIOT
TSra K 31aTaxy, 9TOU3M, COCPEIOTOYEHHOCTh MbICAeH Ha cebe, OpHueHTaIlus
TOABKO Ha COOCTBEHHBIE JKeAaHUs, 3aBBIIIIEHHAS CAMOOIIEHKA, CTPEMACHUE
«HAITPAIIUBATHCT Ha KOMIIAUMEHT». BbISBA€HHAsI 3KCTpaBepTHAas HAIIpaB-
AE€HHOCTD IPEIOTIPEIEATET IHEPTUYHOCTD, OBICTPOE yracaHue II0CAE BCIIAE-
CKa HEPTHH, KOMMYHHKATHBHOCTE. [IpeacTaBHUTEAIM pacCMaTpPHUBAEMOIO
TUIIA CBOMCTBEHHBI PA3BUTOCTh YyBCTBEHHOIO HadaAa B yIIEpO BOAEBOMY;
HEYCTOMYUBOCTb HACTPOEHHU; OOHMIINBOCTD; PAHUMOCTbD; Ype3BhbIYaiiHOE Ye-
CTOAIOOHE; TTPEeyBEANUEHHBIE TPEOOBaHUS OAATOAPHOCTH OAMXKHETO; Bepa B
CBOIO UCKAIOUHUTEABHOCTD.

KpaiiHioio crerneHb pa3sBUTOCTH MMEIOT aKTEpPCKHe CIlocoOHocTH. Mcre-
pouaM TakKe IIPUCYIIH CKAOHHOCTh K UHTPUTaM, JEMaroruy U OIIIO3UIIH-
OHHOCTH ITPU HEYAOBAETBOPEHHOM 3TOIIEHTPHU3ME; UT'pa B BOKAKA BMECTO
HACTOMIIETO AUAEPCTBA; HEHAAEKHOCTh, AJKHUBOCTE U AHUIIEMEPHE; TPYCOCTh;
HeOoOyMaHHBIH PUCK (B IPUCYTCTBUH 3pUTEAEl); XBACTOBCTBO; SIBHO 3aBbI-
IIeHHasI CaMOOIIeHKa; OOUIYNBOCTD ITPU 33]€BAHUH ANYHOCTH; CKAOHHOCTE
K OCTPBIM a(p(PEKTUBHBIM PEAKITUIM, SMOIIMOHAABHAS Y€PCTBOCT.

Y paccMmaTpuBaeMoro THUIA KpaiiHe ITPoOAeMHO (POpMUPYETCs YCTaHOB-
Ka Ha aKTyaAbHOCTH H IIEHHOCTD A HETO (PH3UYECKOT0o TPyHa, OCOOEHHO B
KOAAEKTUBE.

VBB AYaABHO-TICHXOAOTHYECKHE OCOOEHHOCTH AMYHOCTH IIPeaoIIpeae-
ASIFOT THUIIOBBIE CTPaXU B BHIIE CTpaxa OCTPakKu3Ma U (PU3HUIECKOH GOAH.

Mopaeab KOH(AHUKTHOTO TOBEAEHUs, K KOTOPOH CKAOHHBI ITPEeACTaBUTEAN
HUCTEPOUIHOTO THIIA, IIPEAOIIPEAEASIOT CUTYAIlMOHHBIE OTKPBITbIE KOH(MAUK-
ThI B paMKax OFPAaHHYEHHOIO epedyHsd KOH(MPAHUKTHBIX Mogeaed. [TpuunHa-
MU 320eHACTBOBAHUL 3TUX KOH(MAUKTHBIX MOJIEACH BBICTYIIAIOT: BOABHOE UAU
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HEBOABHOE VSI3BAEHUE €T0 CaMOAIOOHSI; PABHOMYIIIME CO CTOPOHBI OKpPyZKa-
IOIINX, TeEM OOA€e CO3HATEABHOE UTHOPHUPOBAHHE €ro AUYHOCTH; KPUTHKA
€T0 IOCTHXKEHHH, CIIOCOOHOCTEH M TasaHTa; BBIHYKIECHHOE OOUHOYECTBO
UAHU OTPaHUYEHUE KPyTa ero O0IIeHUs, TIOKAOHHHUKOB; HEBO3MOXKHOCTD ITIPO-
ABUTH Ce0s B MOAHOM Mepe; OTCYTCTBHE SIPKHX COOBITHH W BO3MOXKHOCTH
IIPOSIBUTH CBOU CIIOCOOHOCTH; yAaphl IO 3TOLIEHTPU3MY, PasobAradeHUe ero
BBIMBICAOB, BBICMEHUBAHUE.

Kpatie KOH(PAUKTHBIE OTHOIIEHHUS C HOCUTEAIMH IITU30UIHON aKIIEHTY-
aluy, BOAOTH 10 PAKTHUYIECKON MIPENOTPEEAEHHOCTH BEPOSTHOCTH BO3HHUK-
HOBEHHS THUIIOAOTHYECKOTO KOH(AUKTA.

ITopakaeT KOAUYECTBO CEKCYaAbHBIX OTKAOHEHUH Y IIPEACTABUTEAEH ITO-
ro THIA, KOTOPbIE BCTPEYAIOTCS Yallle, YeM Y IIPEACTaBUTEAEH APYTHUX THU-
II0B, CyMMAapHO.

CKAOHEH K I'PYIIIIOBBIM ITPECTYIIAECHUSAM, ITPU COBEPIIIEHUH KOTOPBIX ITPO-
WCXOJWT MOBBIIIIEHUE er0 IPYIIIIOBOTO cTaTyca. K HacCHABCTBEHHBIM IPECTYII-
A€HHULAM B OAMHOYKY CKAOHEH PEAKO, HAXOOACH B COCTOAHHUHK HCTEPHUIECKOI'O
BO30Yy3KIEHUS.

B mporiecce paccaemoBaHUg IPU OOBHHEHUU B COBEPIIEHHOM JESHUHU
CKAOHHBI BIIaTUPOBATh PaAOOTHUKA MIPABOOXPAHUTEABHBIX OPraHOB e-
MOHCTpauel XapakKTepPUCTHUK, CBOMCTBEHHBIX HOCHTEAIM KPUMHHAABHOM
KOHTPKYABTYpPHL. [I0 HMcTedeHHU cTamuu IOAOOHBIX «KPUBASIHHMI» C BBICO-
KO CTENEHBI0 BEPOSITHOCTH TAKOE AUII0 COTAACUTCH COTPYAHUYATH CO CAEI-
cTBHeM. PemreHus, rpo3dime PU3NIECKHUM IUCKOMMPOPTOM, IPHHUMATE HE
CKAOHEH. Haxomsch B CTaAUU UCTEPUYHOCTH, K B3aUMOAEHCTBUIO HE CKAO-
HEH, OTHAKO KpaliHe HEeyCTOHYNB IIPOTUB AAaBACHUS B CTaIUH, CAEOYIOIEH
3a €ro SMOIIMOHAABHBIM BBIIIA€CCKOM.

B KpUMHUHaABHOU HepapXUU OYeHb PEIKO NOCTHUTraeT yBaxKkeHUd. C BBICO-
KOH CTENEeHBI0 BEPOATHOCTHU IIOOAEIKUT BepOOBKE.

BeposaTHOCTE ITepeBOCTIUTAHUS B IIEHUTEHITNAPHBIX VIPEXKIECHUIX Kpatite
HHU3Ka. BEposSTHOCTE peiuauBa COBEPIIIEHU ITPECTYIIACHUN KpaiiHe BBICOKA.

[IpoBeneHHOE HCCAEIOBAHIE TI0KA3aA0 JOCTATOYHYIO0 YHUKAaALHOCTE OHO-
rpapuuecKUX XapaKTEPUCTHK AUIl UICTEPOUIHOTO THUIIA.

OCHOBHBIM 5AEMEHTOM B Omorpaduu AOOOTO OOBUHAEMOTO SIBAIETCS
buorpaduyeckuii pakT, IIEN0YKA KOTOPBIX (POPMUPYETCS Ha MPOTAKEHUU
BCEH ero XW3HH B MOMEHTHI, KOTZ]a OH [IeAaeT TOT WAW WHOM BBIOOp. YHU-
KAABHOCTB AI0O0H OHorpaduu 3aKAI0UAETCS B HEITOBTOPUMOCTHU €€ 0a30BbIX
eIUHUI] — OuorpaduyecKux (PakTOB, OMHAKO €CAW IPOBECTH aHAAH3 OHO-
rpacguii M3BECTHBIX AMYHOCTEH — 3Be3[ KWHO, MYy3bIKAABHBIX HCIIOAHUTE-
A€M, TTHcaTeAel, YIEHBIX, IOAUTHKOB U MHOTHUX IPYTHUX, TO Y2KE HOCTATOUYHO
OBICTPO OOHapyzKaTCd HEKOTOpPBIE ITOBTOPHIOIIHECS 3aKOHOMEPHOCTH B UX
bruorpaduax, KOTOpble SBASIOTCS TEHAEHITUSIMH, XapaKTEePHBIMH [IAS AIO-
ne#t To#l MAM MHOMU akieHTyanuu. CAeyeT OTMETHTD, YT0 Ouorpaduieckue
dakThI HEe IBAFIOTCH PAaBHO3HAYHBIMH II0 CBOEY HPUPOMIE, OAHAKO 3HAYHU-
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TeAbHAS X YaCThb SIBAFETCH IIPOAYKTOM CBOOOLHOM BOAU UeAOBEKA, KOTOPAs
BMeECTe C TEM HeceT Ha cebe OTIIeYaToOK CAella €ro AWYHOCTH: aKIEHTyallus
BO MHOI'OM OT'pPaHHYMBAaET TPAHUIILI €ro BbIOOpA, KOTOPBIH OH [AeAaeT Ha
IIPOTSIZKEHUU BCeY cBoell JKM3HU, U B OOABIITHHCTBE CAydYaeB 3TOT BBIOOD He
BBIXOIUT OAA€KO 3a PaMKH, XapaKTepHbIe IAS AIofeil ¢ apXUTEKTypPOH KOH-
KPETHOIO aKIIEHTYUPOBAHHOTO THIA. ODTO II03BOASIET TOBOPUTDH O IIEHHOCTH
aHaan3a omorpadun oOBHHIEMOIo, KOTOPBIH obecriednuT Hambosee 3pdek-
TUBHOE peIlleHNe KPUMHHAAUCTHYECKUX 33/a4 Ha dTare Kak IIPOBENeHUS
CAEICTBEHHBIX NEUCTBUH, TaK U BCEIO PACCAEIOBAHUS B IIEAOM.

Taxk, mAs AWIT C HICTEPOUIHOM aKIleHTyalued XxapakTepHa BbICOKAsT aKTUB-
HOCTBb B COIIMAaABHOM chepe. HeoOXoAMMO OTMETHTE, YTO HUCTEPOUL TIIECAA-
BEH, YTO [EAAEeT ero KpaifHe ys3BHUMbBIM K ACCTH H KOMIIAUMEHTAaM, II03TOMY
B IETCTBE 3TO MOTYT OBITH [OCTATOYHO IIOCAYIITHBIE [IETH, OHH MOLYT J00U-
BaTbCH 3HAYUTEABHBIX aKa/IEeMHYECKHX VCIIEXOB, a TaK¥Ke YCIIEXOB B CIIOP-
Te W HayKe, OMHAKO M3 BCEX BO3MOXKHBIX BAPHAHTOB JKU3HEHHOTO CIIE€HAPUS
OHHU BCerZia BRIOEPYT HamboAee 3PEAUITHBLIN U HauMeHee TIKEeABbIH, 0cCOOeHHO
C TOYKH 3peHHs (PU3HYECKUX Harpy3oK. Mcrepons MoKeT IoMoraThk AIOSIM,
HO He M3-3a J00POTHI NAW COCTPAJAHHUS, a 10 IIPUYNHE HYKIbI B IIOCTOSHHOM
IIOAYYEHHH ITOXBAABI, YTO OOBSICHAET HEMAAOE YHCAO (DHAAHTPOIIOB CPEIU HC-
TEPOUIOB, A KOTOPBIX BazKEH HE IIPOIIECC OKA3aHUS ITOMOIIH APYTHUM AFO-
[SIM, & IIPOLIECC IIOAYYEHUS CAABbI M BOCXHUIIIEHUS CO CTOPOHBI OKPY?KAIOIITHX.

CKAOHHOCTB K 3IIaTazKy OOYCAOBAHBAET UX TATY K CII€HE, II0O9TOMY HC-
TEePOUAbI YACTO BCTPEYAIOTCS Cpenu pabOTHUKOB Meauacdepbl, KOTOPEIE C
paHHero AeTcTBa MOTYT UTpaTh Ha ClieHe, BLICTYIIATh B KAYECTBE BELYIIINX
10y, Yy HUX TaK3Ke BbICOKAas ITAACTUYHOCTD, & 3HAYUT, HCTEPOUIbI YacToO 3a-
HUMAIOTCHI TAaHIIaMHU.

IMompacras, ucrepous OyAET aKTUBHO CTPEMHUTHCS HUCIPAaBUTH HebAaro-
OPUATHYIO AT ce0sl Cpey U IIOIIacTh B YCAOBHS, Ie OH OyaeT Goaee 3ame-
TeH. Cpenu xo60u U yBA€UEHUH 0093aTEABHO JOAYKHO OBITH YTO-TO, YTO IIO-
3BOAUT HUCTEPOUAY BBIACAUTHCS, M HYallle BCETO 3TO — KOAAEKIIHOHUPOBaHUE
(cobupaTeAabCTBO) HEOOBIYHBIX, PEAKUX U YHUKAABHBIX IPEIMETOB, Bellel U
[a’ke TPaHCIIOPTHBIX CPEeACTB. B Bompocax peAUTHO3HBIX, MOPAABHO-3THYE-
CKUX U JaKe ITOAUTHYECKUX B3TASI0B HUCTEPOH[ TaKXKe OyOeT CTPEMUTHCH
OBITH HE TAKUM, KaK BCe, ObITh HEOOBIYHBIM, OCOOEHHBIM: CPeIU UCTEPOUIOB
HEMaAO II0CAeloBaTeAeH 3K30TUYECKUX KYABTOB (BHKKa, nacTadapHuaHCTBO
U Op.), BETeTapHaHIEeB (HepeaKOo IIPOCTO HAa CAOBaX), AlobuTeAeil Aubepasb-
HBIX ITIOAUTHYECKHUX B3TASI/IOB, 4 TaK¥XKe AIOOUTeAell SKCTPEMAABHBIX (4acTo
C aKIEHTOM Ha 3PEAHIIHOCTH) BUIOB CIOpTa U mocyra. Heobxommmo oTme-
THUTD, YTO B [IEAOM UCTEPOUIBLI U30BITOYHO OCTOPOKHEI U OEPEKAUBEI, OTHA-
KO B BOIIPOCAax 3maTaxka U B CBOEM JKEAaHUHU BBIIEAUTHCH, OBITH AyUIlle BCEX,
HOMEPOM OJHH OHU F'OTOBBI ITIOCTYIIUTECS BOIIPOCAaMU 6E30IIaCHOCTH, II03TO-
My MeXIy HOmOoOHBIMH OHorpadmuiecKUMU PakKTaMU (JYAEH KAyOa aAbITHHU-
CTOB HAU MACTEPOB OTHEHHOIO III0Y) ¥ UCTEPOUAHON aKIleHTyalued IpoTH-
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Bopeuns HeT. BMecTe ¢ TeM mapasseAbHO UCTEPOU OYAET BECTH CTPAHUILY
B COILIMAABHBIX ceTaX Tura Instagram, Twitter mau Facebook, Ha KoTopoi
OymeT myOAMKOBaTh CBOU JOCTHUIKEHUS.

3axkaO4YeHHE

[IpoBeneHHOE HCCAENOBAHHE ITOKA3aA0 [JOCTATOYHYIO YVHHUKAABHOCTH pede-
BBIX, IIOBEJEHYECKHUX U OHorpadMiIecKUX XapaKTePHUCTHK AHIL HCTEPOHTHO-
ro Tuna. Mcroab3oBaHre JaHHBIX 00 0COOEHHOCTAX AWIIA C UCTEPOUIHBIMU
COCTaBASIONTNMH AUYHOCTH 3HAYHUTEABHO OIITUMU3HUPYET B3auMOAeHCTBHE C
HUM BO BPeMsI CAeNCTBUs. THIIOAOTHYECKAS OIITUMU3AIIUSA TaKTUKO-KPUMU-
HAAMCTHYECKOTO IIOTEHIHAAA — 3TO BEKTOP Pa3BUTHUS COBPEMEHHOH HAyKHU
0 paccAeIOBaHUH IIPECTYIIACHUH.
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3asaBAEHHBIH BKAAZ aBTOPOB:

IOanb Baagumup AUIUHBEBUY — COOP M CHCTEMATH3AIlNS MaHHBIX O OHO-
rpaudecKux OCOOEHHOCTHAX; aHaAU3 M 0000IlleHMe PEe3yABTATOB HCCAE0-
BaHU4d.

AnekceeBa TaTbsaHa AAeKCAHAPOBHA — COOP U CHUCTEMATHU3AIIUA JAHHBIX O
PeYEBBIX OCOOEHHOCTSX; aHAAU3 1 0000IIIEHHE PE3YABTATOB UCCAEIOBaHHUS.
AxmvenmmuH PamMuab AHapoBUY — cOOP U CUCTEMATHU3AllHs JAaHHBIX O II0OBe-
OEHYEeCKUX OCOOEHHOCTSX; aHaAu3 M 000OIIeHHEe Pe3yAbTATOB HCCAENOBA-
HUA.
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