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“Judicial Lawmaking”: pro et contra

Valentin V. Ershov*

* Russian State University of Justice, Moscow, Russia
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Introduction. As a result of the application in scientific research of descriptive and objective-
teleological methods of studying legal phenomena, a number of foreign and Russian scientists
often describe only truly objectively existing legal phenomena, including “judicial lawmaking”.
Theoretical Basis. Methods. From the position of scientifically grounded concept of integrative
legal understanding, according to which the system of law first of all synthesizes only the
principles and norms of law contained in a single, multi-level and developing system of forms of
national and international law, implemented in the state, the article concludes that it is possible to
highlight two types of “judicial lawmaking” in the special literature: “moderate” and “radical” types
of “judicial lawmaking”.

Results. “Moderate judicial lawmaking” is allowed only outside the law, its results are not binding
on other courts, as the “norm” created by the court is only applicable ex post, only to a particular
dispute and is not binding on other courts. In the opinion of the author of the article, this result
of “moderate judicial lawmaking” is theoretically more reasonable to be considered as a kind
of wrong — as “court positions” obligatory only for participants of individual judicial process,
developed in the process of consideration and resolution of individual dispute as a result of
interpretation of principles and norms of law.

Discussion and Conclusion. Researchers — supporters of the “radical” type of “judicial lawmaking”
allow the development of “judicial precedents of law” “through the law, beyond and against the
law” (contra legem). It seems to the author that this type of “judicial lawmaking” is based on
the scientific discussion concept of integrative legal understanding, according to which the
heterogeneous social phenomena — right and wrong — are synthesized in the unified system of
law (for example, law and individual judicial acts, including those containing specific positions
of the court). New concepts and their definitions have been introduced into scientific circulation.
The author concludes that the “radical” kind of “judicial lawmaking” is theoretically debatable, and
practically counterproductive.

Keywords: descriptive and objective-teleological methods of investigation of the legal
phenomena — ex nunc, gaps in law, judicial positivism, integrative legal understanding, “judicial
lawmaking”, judicial activism, evolutive interpretation of law, literal interpretation of law,
concretization of law, “court positions”, specific law, specific court practice, law principles, legal
norms

For citation: Ershov, V.V., 2020. “Judicial lawmaking”: pro et contra. Pravosudie = Justice, 2(2),
pp. 7-28. DOI: 10.37399/issn2686-9241.2020.2.7-28
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«CynebHoe npaBoTBOpuYECcTBO»: pro et contra

B.B. EpwioB*

* DIbOYBO «Poccmsickmii rocynapCTBEHHbIN YHUBEPCUTET
npasocyamsy, r. Mocksa, Poccus
ew@rsuj.ru

BBegeHve. B pesynbraTte NpvMeHeHUs B Hay4HbIX UCCNENOBAHMAX OECKPUNTUBHOIO U OGbeK-
TUBHO-TEMNEOJIOrMYECKOro METOLOB U3YHeHWs NPaBOBbIX ABJIEHWI — €X NUNC PSif 3apy6eXHbIX U
POCCUNCKUX YYEHBIX HEPEOKO NMLLb OMUCHIBAIOT AEACTBUTENBHO OGBEKTVBHO CYLLECTBYHOLLME
NpaBoBbIe SBMEHUS, B TOM YKCNEe «Cyae6HOe NpaBOTBOPHECTBO.

Teopetudeckue ocHoBbI. MeToabl. B cTaTbe ¢ NO3vUMM Hay4HO 060CHOBAHHOM KOHLIENUUM WH-
TerpaTvBHOro NPaBOMOHUMaHWS, B COOTBETCTBUM C KOTOPOI B CUCTEME NpaBa Mpexae BCEero
CUHTE3VPYIOTCS TONMBbKO MPUHLMMBI U HOPMbI NpaBa, CopepXallecs B eJMHOWM, MHOrOYpOBHe-
BOW U pa3BuBaloLLeiicsl cucteMe opM HaLUMOHaIbHOro 1 MEXAyHapodHOro npaea, peanuay-
eMble B rocyfapcTBe, CAenaH BbiBOL O BO3MOXHOCTU BbIAENEeHUs B CrieumarnbHol nutepaType
IBYX BUIOB «CyAe6HOro npaBoTBOPHECTBA»: «YMEPEHHOr0» U «pafuKasibHOro».

PesynbTathl MccnenoBaHus. «YMepeHHoe cyfe6GHOe MpaBOTBOPYECTBO», TEOPETUYECKM TOY-
Hee — «cyne6Hoe TBOPYECTBO HenpaBa» WMNU «CyAe6HOe HernpaBOTBOPYECTBO», [OMYyCKaeTcs
TONbKO 3a Npefenamy 3aKoHa, U ero pesynsrathbl He 0653aTenbHbl ANs APYrX CYAOB, NMOCKOSb-
Ky co3fiaHHasi CyloM «HopMa» NPUMEHVMa TOJNbKO eX POSt, NMKLLIb K KOHKPETHOMY CropY U He siB-
nsieTcs 06a3aTeNbHON Ans ApyruX cyaoB. Mo MHeHUIo aBTopa CcTaTb, AaHHbI pe3ynsTaTt «yMe-
pEeHHOro cyneGHOro MpaBoOTBOpYECTBa» TEOPETUYHEeCKU Gonee 060CHOBaHHO paccMaTpuBaTth
Kak Bu HerpaBa, «Cyne6Hoe TBOPYECTBO HenpaBa» UMK «Cyae6HOe HEMpPaBOTBOPHECTBO» —
Kak «noavuum cypar, obsisatesibHble TONbKO [N YYacTHUKOB MHAMBMAOYANbHOrO CyneGHoro
npotecca, BblpaGoTaHHble B NMPOLIECCE PACCMOTPEHUS U pa3peLleHnst HAMBMOYalbHOro cropa
B pe3yrbTaTe TONKOBaHWUs MPUHLMIMOB U HOPM Mpasa.

O6cyxnaeHve u 3aknodeHne. HayyHble paGoTHUKN — CTOPOHHUKM «pauKanbHOro» BUAA «Cy-
e6HOro NpaBoTBOPYECTBa» [OMYCKalOT BbIpabOTKY «CyAeGHbIX NPeLefeHTOB npaBa» «4epes
3aKOH, farblle 3aKoHa M NMpPOoTUB 3akoHa» (contra legem). Kak npepctaBnsieTcs aBTopy cTa-
TbW, AaHHbIA BUA «CyAe6HOro NpaBoTBOPYECTBA» OCHOBAH Ha HAY4HO [MCKYCCUOHHOW KOHLer-
LMW MHTETPaTUBHOrO NPaBOMOHMMaHWSI, B COOTBETCTBUM C KOTOPOi B eMHOM cucTeme npasa
CUHTE3MPOBaHbl Pa3HOPOLHbIE CoLMarbHbIE SBIEHWS — MPABO UM HENPaBO (HanpuMep, 3aKoH 1
UHOMBUOYyanbHble cyde6Hble akTbl, B TOM YUCre coaepXallye ¥ KOHKPETHble No3vuuun cyaa).
B Hay4HbIi 060pOT BBEAEHb! HOBbIE MOHATWS U KX onpefeneHus. ABTOPOM CAenaH UTOroBbIi
BbIBOA: «pafuKarbHbli» BUL «CyneGHOro NpaBoTBOPYECTBA» SIBMIIETCS TEOPETUYECKM JUCKYC-
CUOHHbIM, & NPaKTUYEeCKU — KOHTPMNPOLYKTUBHBIM.

KnioueBble cnoBa: 0ECKPUMNTUBHBIA M OObEKTUBHO-TENEONIOrMYECKNIA METOObI NCCNEAOBaHNS
NpaBOBbIX SBMEHUA — €X NuNnc, NPobernbl B 3aKOHe, NPo6enbl B Npase, IPUANYECKUIA NO3UTK-
BM3M, MHTErpaTvBHOE MpaBonoHUMaHue, «cygebHoe NpaBOTBOPYECTBO», «CyAebHoe TBopYe-
CTBO Hempasa», «CyfebHoe HenpaBOTBOPYECTBO», CyAeOHbIN aKkTUBU3M, SBONMIOTUBHOE TOMNKO-
BaHue npasa, 6yKBanbHOE TONKOBaHWe npasa, KOHKpeTu3aumsa npasa, «no3uumm cyga», onpe-
OeneHHoe npago, onpeaeneHHasn cyaebHasn npakTuka, NpuHLUnbLI Npasa, HOPMbI Npasa

Ans untuposanusa: Eplios B.B. «Cyne6Hoe npaBoTBOpYeCTBO»: pro et contra // MNpasocyaue.
2020.T. 2, Ne 2. C. 7-28. DOI: 10.37399/issn2686-9241.2020.2.7-28

Introduction

Unfortunately, many foreign and Russian researchers, applying a
descriptive method of research of legal phenomena, limit themselves to only
describing them. This fully applies to the analysis of the theoretical and
practical problems of “judicial lawmaking”, which are hidden but obviously

Mpasocyaue. Tom 2, Ne 2. 2020



V.V. Ershov 9

widespread in the world. By applying an objective and teleological method of
interpretation of normative legal acts, as a rule aimed mainly at finding the
most “fair” and “reasonable” meaning of laws, researchers have traditionally
identified a significant number of gaps in them. Proceeding from the idea of
the unacceptability of denial of justice and the recognition by the court as
a fact that insufficient work has been done by the legislative bodies, these
researchers have come, at least in their opinion, to a reasonable conclusion
about the inevitability and acceptability of “judicial lawmaking”, at least
in cases where the court has established gaps in the existing laws. This
leads, as a rule, to undefined law and undefined court practice, endless
cancellations of court sessions and lengthy court proceedings. And most
significantly, as a result — to the violation of the rights and legal interests of
individuals and legal entities.

Theoretical Basis. Methods

The established legal categories are in theory more justifiable and in prac-
tice more productive as subjects of investigation in accordance with the
basic types of legal understanding established in the world as a whole, in-
cluding Russia. In my opinion, legal positivism and integrative legal un-
derstanding can be primarily singled out among such types of legal un-
derstanding. In turn, integrative legal understanding is traditionally dif-
ferentiated into two types. An integrative legal understanding that unites
heterogeneous social phenomena — right and wrong, and an integrative le-
gal understanding that concerns only heterogeneous social phenomena —
law and right [Ershov, V.V., 2018, pp. 82-108].

The category “wrong” (unrecht) from the point of view of the philosophy of
law was studied productively and deeply by H. Hegel. As G.A. Gadzhiev rea-
sonably noted, the aspects of the philosophy of law that have been little ex-
plored by scholars include “...reality of wrong along with the space of right”
[Gadzhiev, G.A., 2013, p. 68]. H. Hegel, analysing the category of “wrong”,
pointed out: “Denial is wrong... proceeds in wrong to become a show, an
opposition between the principle of rightness and the particular will
as that in which right becomes particularized” (emphasis added) [He-
gel, HW.F., 1990, p. 137]. In this philosophical approach, the “wrong” be-
comes the “appearance” of the “right”, the “special right”, the “quasi-right”,
which differs significantly from the actual right. Unfortunately, these ingen-
ious conclusions of Hegel did not receive due attention or development in
scientific research in the field of law either by foreign or Russian researchers.

As is known, the concept of “positivism” is derived from the Latin “jus
positum” — the law established by public authorities, the law developed by
the “winner”, as it is figuratively referred to by some commentators. Con-
sequently, in essence, “all” law from the standpoint of legal positivism is
limited only to the acts of public authorities. John Austin, who was one of
the first in the 19th century to develop, in a systematic way, the theory of
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legal positivism, distinguished between the law “as it is” and “as it should
be”. “Law as it is”, according to J. Austin, is a positive law established by
human authorities (hence the name — posited, given its position). So, ac-
cording to J. Austin, law is a sovereign’s command. J. Austin’s theory of
law is traditionally called “a command theory”, because the law in his un-
derstanding is a sovereign’s command. The law, he understood simplisti-
cally, comes directly or indirectly from the sovereign only. Anything that
does not come from a sovereign is not law. Thus, in the person of J. Austen
“...Jegal theory... sought the key to understanding the law in the simple idea
of a command backed by threats” [Hart, H.L.A., 1961]. This approach was
continued by H. Kelsen, who believed that “legal norms can have any con-
tent” [Kelsen, H., 2007, p. 113].

Legal positivism, widespread throughout the world, including Russia, is
characterized by the recognition of right primarily by “laws”, “legislation”,
or, more precisely, by normative legal acts adopted by legislative and execu-
tive bodies of state power, as well as other acts established by judicial bod-
ies. This, in today’s world, is, in my opinion, in theory unconvincing, and
in practice insufficiently productive. Real practice has shown that in reality
there is not a single source of law, but rather different sources and forms
of law, both international and national [Ershov, V.V., 2018, pp. 161-177].
Ongoing gaps and conflicts in the legislation do not lead to, as needed, the
timely development of defined law, defined and expected court practice,
which cannot but affect the effective protection of the rights and legal in-
terests of the subjects of legislation. At the same time, gaps and conflicts
in the law give rise to endless and, in my opinion, controversial discussions
about the practical necessity of “judicial lawmaking”, judicial activism and
the evolutionary interpretation of law by the courts.

H. Hart singled out two main areas of criticism of legal positivism. Ac-
cording to the first one, there are some principles of human behaviour with
which laws must coincide in order for them to have legal force [Hart, H.L.A.,
2007, pp. 74-77]. R. Dworkin went along this path, “I call a ‘principle’ a
standard that should be observed not because it contributes to changing
or reducing some economic, political or social situation, but because it ex-
presses some moral requirements, be it requirements of justice, hon-
esty, etc.” (emphasis added) [Dworkin, R., 2004, p. 45].

The second approach, which was followed by H. Hart himself, involves the
combination of legal reality and moral value [Hart, H.L.A., 2007, p. 188]. At
the same time, I think that the directions of criticism of legal positivism men-
tioned by H. Hart are very close in essence. In support of this conclusion it
is possible to cite, for example, Hart’s reflection: “...the names of the actual
right must be deprived of certain rules because of their extreme moral in-
justice” [Hart, H.L.A., 2007, p. 188]. I believe that, in reality, the theoretical
views of both Hart and Dworkin are based on the diverse integration of het-
erogeneous social regulators of right and wrong, such as laws and justice.
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In this regard, there is a need to revisit the analysis of the “wrong” cate-
gory. “In wrong,” ingeniously emphasized Hegel, “appearance proceeds to
become a show. A show is a determinate existence inadequate to the
essence, the empty disjunction and positing of the essence, so that
in both essence and show the distinction of the one from the other is
present as sheer difference” [Hegel, HW.F., 1990, p. 138]. As V.A. Ba-
chinin convincingly believes, “...Hegel actively used the category of wrong,
designating by it a special will, demonstrating arbitrariness and separation
of an individual from universal will and universal law...” [Bachinin, V.A.,
2001, p. 14]. With this convincing philosophical approach, the wrong char-
acterizes the “individual will”, “demonstrating the arbitrariness and sepa-
rateness of the individual”. Whereas the right, by contrast, is the “universal
will” of the “universal law”.

In my opinion, the right is expressed first of all in the principles and
norms of law, which are binding on an indefinite number of subjects of le-
gal relations and establish their interrelation and interdependence in the
world, rather than “the separation of an individual from the universal will
and universal law”. With this philosophical approach, the integration of dif-
ferent social elements — right and wrong — into a single system is in theory
debatable, but in practice counterproductive.

“The show is the falsity,” Hegel continues the discussion, “which dis-
appears in claiming independent existence; and in the course of the show’s
disappearance the essence reveals itself as essence, i. e. as the authority of
the show” [Hegel, HW.F., 1990, p. 138|]. This allows us to come to the fol-
lowing conclusion: “wrong” is “false right”, which historically must gradu-
ally disappear, and in this disappearance the actual right will be cleared of
“wrong”, “false right”, by showing its objective and actual attributes of right,
which differ from characteristic and special attributes of “wrong”. Thus, ac-
cording to Hegel, “The essence has negated that which negated it and so
is corroborated. Wrong is a show of this kind, and, when it disappears, it
acquires the character of something fixed and valid... Hitherto the being
of the right has been immediate only, but now it is actual because it re-
turns out of its negation. The actual is the effectual; in its otherness it still
holds fast to itself, while anything immediate remains susceptible of nega-
tion” [Hegel, H.W.F., 1990, p. 138]. Consequently, V.A. Sokolnikova right-
ly points out that “wrong is as necessary as right, as it allows the latter to
strengthen itself in society” [Sokolnikova, V.A., 2013, p. 72].

In connection with the philosophical arguments presented, I believe it is
possible to draw the following conclusion: the right in the process of “puri-
fication” of the wrong comes out more strengthened and defined, because
as a result, the objective and mismatched features of both the right and the
wrong are clarified and distinguished. The right seems to be characterized
mainly by a greater degree of certainty, binding and enforcement. “Wrong”
is a lesser degree of certainty, binding and non-compliance.
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Thus, right, “having returned” from its “negation by wrong” “becomes ac-
tual, as the actual is the effectual; in its otherness it still holds fast to itself”
[Hegel, HW.F., 1990, p. 138], i. e. more definite, effective and productive.
In the end Hegel came to a brilliant conclusion, “Wrong is the show of the
essence, putting itself as self-subsistent” [Hegel, H-W.F., 1990, p. 138].
This allows us to summarize: “wrong” is not a kind of actual right, but only
the appearance of actual right.

Hence, various social regulators of social relations, including right and
wrong, should not be scientifically identified and synthesized in a single
system. I think it is in theory convincing. However in practice it is more
productive to refer to the wrong, first of all, by various social regulators
of social relations, mediating relations, formed between both an indefinite
and definite number of its participants, which are characterized by a lower
degree of certainty, social connection and interdependence, rather than by
the “arbitrariness” and “detachment” of the participants of social relations;
optional and non-obligatory execution. The second kind of wrong is social
regulators of legal relations, which provide more certainty, interrelationship
and interdependence, rather than the “arbitrariness” and “detachment” of
the participants of legal relations.

For example, the first type of wrong — a variety of social regulators of
public relations have developed in practice between an indefinite number
of their participants — I think covers moral and religious norms, “soft” right,
“quasi-right”, etc. To the wrong of the second kind - the numerous social
regulators of public relations, established between a definite number of
participants, I think it is possible to include individual agreements, individ-
ual court acts, “court precedents of law”, “court positions”, etc.

In addition, I would also like to join A.F. Cherdantsev in his next, in the-
ory, convincing conclusion: “From the point of view of ontology, we should
not include diverse phenomena in the notion of law. In this situation, the
law is deprived of ontological homogeneity, monolithic and becomes a phe-
nomenon of uncertainty” [Cherdantsev, A.F., 1999, p. 203].

It is thus scientifically sound to include only homogeneous elements of
right and law in a single legal system. For a long time, from the point of
view of legal positivism, only the rules of law referred to them. For exam-
ple, M.I. Baytin called his monograph published in the XXI century “The
essence of law (modern normative legal understanding on the verge of two
centuries)” [Baytin, M.I., 2005]. A.F. Cherdantsev wrote in 2012,“The norm
of law is the primary element of law...” [Cherdantsev, A.F., 2012, p. 38].

A.M. Vasiliev and many other Soviet and Russian specialists in the field of
general theory of law, I think, did not study the nature of the principles of law
with sufficient conviction. This allowed T.G. Gordienko to make a reasonable
conclusion,“Despite its theoretical and practical importance, the problems of
law principles in modern legal science and educational literature on the gener-
al theory of law and state are not very popular” [Gordienko, T.G., 2000, p. 39].
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The very word “principle” was borrowed from French and German in the
XVIII century and dates back to the Latin principium — the beginning, the
basis. The etymological meaning of the word “principle” is “basis”, “begin-
ning”,“guiding idea”, “basic rule of conduct”. In ancient times it was em-
phasized: “The principle is the most important part of everything” (principi-
um est potissima pars cujugue rei). Aristotle understood the principle in the
objective sense in the form of the first magnitude — that from which some-
thing exists or will exist.

It is important to emphasize: in the philosophical sense, “a principle
is a theoretical generalization of the most typical, expressing regularities
that form the basis of something”. Thus, F. Bacon’s judgment is quite typi-
cal,“The principle is the primary and the simplest elements from which
everything else was formed” [Bacon, F., 1937, p. 22]. I. Kant ingenious-
ly emphasized, “The principle is that which contains the foundation of the
universal connection of all that a phenomenon is” [Kant, I., 1963, p. 340].

Taking into account such widely known views on the principles of the
greatest philosophers of the world, it is surprising to see views on the le-
gal principles of many Russian lawyers in the XIX, XX and XXI centuries.
Thus, G.F. Shershenevich, from the position of legal positivism, as the
principles of law understood the general idea, the direction that the leg-
islator consciously or unconsciously invested in a number of legal norms
[Shershenevich, G.F., 1995, p. 15]. E.V. Vaskovsky’s point of view, ex-
pressed by him without any of the required theoretical arguments, became
widespread “The principles of law in general and of natural law in particu-
lar are controversial... the case will be reduced to a full and uncontrolled
judicial discretion, which is not far from arbitrary” [Vaskovsky, E.V., 1997,
p. 102].

With such views of the majority of pre-revolutionary Russian legal schol-
ars, the other two views seem surprising and give profound scientific in-
sights. Thus, L.A. Tikhomirov wrote,“The legislator himself must be guid-
ed by something, giving or not giving rights to an individual or defining
any action as their duty” [Tikhomirov, L.A., 1998, p. 569]. Another (even
more striking) example is Ya.P. Kozelsky’s conclusions. In the “Philosoph-
ical Proposals” by Ya.P. Kozelsky, sent to A.A. Vyazemsky, chairman of a
commission convened by Catherine II in 1767, one of the tasks of which
was to improve the legislation, it was first of all proposed to differentiate
between the terms “law” and “right”. Secondly, Ya.P. Kozelsky went on to
define the principles of law as “something immutable, fair and universal, so
that the ‘consumer laws’ issued in the state always corresponded to them”
[Kozelsky, Ya.P., 1959, pp. 353-354]. On the one hand, it is not surprising
that in the far XVIII century Ya.P. Kozelsky could not define the nature of
the principles of law, referring them to as an undefined “something”. At the
same time, Ya.P.Kozelsky established the correlation between principles
and norms of law: principles of law are universal, and laws issued in the
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state must comply with them. Thus, he proclaimed the paramountcy of the
principles of law.

In 1970, E.A. Lukasheva, who was among the first in the USSR to make
a theoretically insufficient, but still a step forward, defined the principles of
law not as “ideas”, but as objectively conditioned principles, “...according to
which the system of law is built” [Lukasheva, E.A., 1970, p. 21]. Further in
the same article E.A. Lukasheva deviated from this provision: “...the begin-
ning, ideas are the principles of law” [Lukasheva, E.A., 1970, p. 22]. In
1972, S.S. Alekseev essentially repeated the conclusions of E.A. Lukashe-
va: the principle of law is “...the initial normative and guiding principles
expressed in law, characterizing its content, its foundations, and the
regularities of public life enshrined in it. Principles are that which per-
meates the law, revealing its content in the form of initial, cross-cut-
ting ‘ideas’, main principles, normative and guiding provisions” [Alek-
sev, S.S., 1972, p. 102]. In subsequent scientific works S.S. Alekseev tire-
lessly repeated: “Principles of law... are... ideas... contained in the norms”
[Alekseev, S.S., 1989, p. 232].

Many Soviet and Russian researchers in the second half of XX cen-
tury and at the beginning of XXI century reproduced the conclusions of
E.A. Lukasheva and S.S. Alekseev. Thus, in the dissertation defended by
A.V. Konovalov for the degree of Doctor of Law on “Principles of Civil Law...”,
I believe, but am not convinced by, the principles of law as being defined
“...as objective, universal, global ideas about the most effective organ-
ization of the legal aspect of the social structure, reflecting the objec-
tive properties of the nature of people and objective regularities of so-
cial interaction...” [Konovalov, A.V., 2019, p. 56].

Concluding the analysis of our literature on the principles of law, I will
cite the conclusion of A.F. Voronov which I share, “...in Russian legal sci-
ence, as well as in legislative and law enforcement activities the attitude...
described by the formula ‘reign but do not rule’ is outlined. Principles are
formally worshipped, respected, written in books and placed in the first
chapters and sections of laws, in particular codes, but when it comes to
specific legislative or law enforcement work, they are often forgotten or ig-
nored for the sake of momentary political, misunderstood professional or
other ‘expediency’” [Voronov, A.F., 2009, p. 5].

Due to the limited scope of the article, I will only outline the nature of
the principles of law of some foreign researchers. Thus, G. Braibant con-
sidered the equivalent of general principles of law to be “...a natural right
of justice” [Braibant, G., 1988, p. 175]. R. Dworkin called “principle” — “a
standard which should be observed not because it promotes change or
preservation of some economic, political or social situation, but because it
expresses some demands of justice, honesty, etc.” [Dworkin, R., 2004,
p- 45]. A more detailed analysis of the positions of foreign researchers is
presented in my monograph [Ershov, V.V., 2018, pp. 255-323].
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Results

Further, I would like to investigate the problems of judicial lawmaking. Tak-
ing into account the given volume of the article, [ have to confine myself to the
analysis of only the main publications. In my opinion, the most typical in this
field of scientific research at the turn of XIX-XX centuries and in the second
half of XX century, was conducted in Germany, Austria, France and the USA.

At the end of XIX century in Germany dominated the pandectic doctrine
of law; namely German scientists understanding of Roman law. While glos-
sators sought to understand the meaning of Roman law, post-glossators
adapted Roman law to new, modern conditions and tried to deductively an-
swer new questions.

In the second half of the 20th century, Rudolf von Jhering presented a
critical analysis of the pandectic doctrine in “Purpose in Law”. In R. Jhering’s
opinion, the main role in legal analysis should be played by the evaluation of
the goal that the norm has. “The purpose,” wrote R. Jhering, “is the creative
power of the whole of the law”, “there is no legal provision that does not owe
its origin to any purpose” [Jhering, R. von, 2006, p. 90]. This author, unfor-
tunately, paid little attention to the problems of judicial lawmaking itself, but
with this formulation of the question began the discussion of law.

Oskar Bilow, in his article “Legislation and Judicial Function” published
in 1885, formulated a highly controversial conclusion that “legislation... is
not a full source of law at all”; the courts are erecting a law building. Hence,
law is the result of joint work of the legislator and courts [Blilow, O., 1995,
p. 71]. Moreover, O. Builow came to a more radical conclusion: he allowed
for the interpretation of contra legem (which is contrary to the law).

Another famous German scientist Josef Kohler in the late XIX centu-
ry supported an objective and teleological interpretation of law — ex nunc,
aimed at finding the meaning of law, which would be the most reasonable
and fair in the circumstances of law enforcement at that time. It should
be specially noted that O. Bilow and J. Kohler studied a moderate form
of “judicial lawmaking”, which is relevant only for the dispute in question
[Kohler, J., 2006, p. 49]. Zitelman, on the other hand, proposed in 1889 to
recognize the binding role of judicial practice to ensure equal justice for all
and protection of participants in the process.

Eugen Ehrlich, a well-known Austrian professor, who developed the
teachings of the doctrine of R. Jhering, O. Btilow, J. Kohler and other Ger-
man scientists, in the early XX century, gave special emphasis to the “liv-
ing” law, believing that the “written” law did not always meet the real needs
[Ehrlich, E., 1917, pp. 47-58, 60]. In the opinion of E. Ehrlich, in connec-
tion with new social realities, the “written” law should be applied in the
spirit of the new times [Ehrlich, E., 2002, p. 174]. As a result, E. Ehrlich,
on the one hand, advocated “free judicial lawmaking”, calling it “free find-
ing of the law” [Herget, J.E. and Wallace, S., 1987, p. 410]. On the other,
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E. Ehrlich acknowledged the need to restrict judicial lawmaking, which in
his opinion should be “in harmony” with the principles of current law and
legal science. The court may develop the law, but, as the scholar empha-
sized, only within the framework of current law without shaking or replac-
ing it [Ehrlich, E., 2002, p. 340]. Taking into account the stated theoretical
conclusions, in cases of developing the norms of law in “harmony” with the
principles of law (in my opinion, more precisely, the principles of law actu-
ally becoming statutory law), E. Ehrlich can no longer be called a real and
unconditional supporter of “free judicial lawmaking”, but of a more radical
form of “judicial lawmaking”.

German Kantorovich, under the pseudonym of Gnaeus Flavius, in his
work “The Struggle for Legal Science” [Gnaeus Flavius, 1906] summarized
the discussions about the science of German law at the turn of XIX-XX cen-
turies. This work presents the developed concept of “movement for free
law”, which essentially coincided with the concept of E. Ehrlich’s concept
of “free finding of the law”. The general sense of the “free law movement”
was to defend a freer “judicial lawmaking” and an objective and teleological
method of law interpretation. The objective and teleological interpretation
of laws — ex nunc, according to G. Kantorovich, was expressed in under-
standing of laws taking into account the vision of modern optimal goals of
legislative regulation of public relations. At the same time, in 1911 G. Kan-
torovich specified: free “judicial lawmaking” cannot be carried out contra
legem (contrary to the law) [Curran, V.G., 2001, p. 163].

Gustav Radbruch also advocated an objective and teleological interpre-
tation of laws ex nunc [Radbruch, G., 1915, pp. 123-124]. In particular,
G. Radbruch examined the elements, which, in his opinion, contradicted
each other: the principles of separation of powers, the rules of inadmissi-
bility of denial of justice and the fact of an inevitable gap in positive law. In
these cases, according to the scientist, the principle of separation of powers
should give way to the indisputable rule that justice cannot be denied [Rad-
bruch, G., 1915, pp. 67-68].

At the same time, according to the scientifically grounded concept of in-
tegrative legal understanding, which synthesizes the principles and norms
of law contained in all forms of national and international law (and not only
in the form of national normative acts, which was characteristic of legal
positivism), namely that there can be no gap in law. Any gap in law can
only be imaginary. With this theoretical approach, the question of wheth-
er justice should be denied does not arise. Consequently, in the presence
of legal principles governing legal relations, there is no reason to deny jus-
tice. Principles of law may be independent legal grounds for issuing judicial
acts. At the same time, in G. Radbruch’s opinion, when faced with gaps in
the law, a judge may make a decision based on a subjective understand-
ing of the objectives of the law [Radbruch, G., 1915, pp. 123-124]. The
most important of these goals is justice. The second is appropriateness.
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The third is the stability and predictability of the law. According to G. Rad-
bruch, these three principles are at the heart of law [Radbruch, G., 2004,
p. 86-91]. However, in my opinion, firstly, justice, expediency, stability and
predictability are not principles of law. Secondly, in practice, the applica-
tion of such “principles of law” by the courts may lead to uncertain judicial
practice.

P. Heck was the leader of the doctrine of “jurisprudence of interests”. De-
veloping R. Jhering’s conclusions, he believed that the protection of com-
petitive social interests is at the heart of the law [Heck, P., 1948]. However,
P. Heck believed that the rules developed by the courts in cases of a gap
apply ex post to a particular dispute and do not become binding on future
similar disputes as rules of law. In such cases, according to the scientifical-
ly sound concept of integrative law, it should, in my view, be the interpre-
tation and application by the court of the principles and rules of law con-
tained in other forms of national or international law, since “whitespace”
zones can only be established in “law”.

Analyzing the problems of “judicial lawmaking”, it is impossible to ignore
the “pure doctrine of law” of Hans Kelsen, in which the system of law was
based on analytical positivism [Kudryavtsev, V.N. and Razumovich, N.N.,
eds., 1987]. According to H. Kelsen, any decision made by a court based on
a more general rule of law creates a new rule. The individual rules creat-
ed by the court ad hoc for each particular dispute, which develop the more
general rules contained in the “law”, as H. Kelsen considered, are the low-
est link in the normative hierarchy. Consequently, H. Kelsen did not, in
essence, distinguish between lawmaking and law enforcement. With this
approach, positive “law” is, of course, seamless [Kelsen, H., 1990, pp. 132-
134]. However, by differentiating between lawmaking and law enforcement
activities, it is possible to formulate an absolutely different conclusion:
“elaboration” by the court of individual “norms of law” is in theory debata-
ble, and in practice counterproductive. Moreover, unfortunately, H. Kelsen
believed that individual “judicial lawmaking” can change or reject any rule
of law [Kelsen, H., 1990, p. 135].

In France, at the first stage, the Civil Code adopted in 1804 enshrined
Article 5, according to which the courts were categorically forbidden to cre-
ate general rules. In order to prevent the free interpretation of laws, the
French legislature established the Tribunal of Cassation (later — the Court
of Cassation). The Court of Cassation of the French legislature had to re-
spond to requests from the courts to the legislator. In practice, however, the
work of the Tribunal of Cassation proved ineffectual [Merryman, J.H. and
Perez-Perdomo, R., 2007, p. 40]. Perhaps for this reason, Article 4 was in-
troduced into the French Civil Code (CCF), which prohibits denial of justice
under the pretext that there is no applicable legal rule.

In my opinion, as a result of the appearance of Article 4 in the Civil Code
of France, the gaps in the Code that arise for objective and subjective rea-
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sons could be solved in court practice in at least two ways. The first is a
scientifically sound transition from legal positivism to an integrative un-
derstanding of law, whereby courts could apply the principles and rules of
law contained in all forms of both French and international law. The sec-
ond way is an academic debate characterized by the integration of right
and wrong, including the French Civil Code and “judicial lawmaking”. As
a result, the Tribunal of Cassation was reorganised into the Court of Cas-
sation, which led the “judicial lawmaking” process. Thus, judicial practice,
unfortunately, went the second way.

In 1899, Fransois Gény’s “Method of interpreting sources of positive pri-
vate law” was published [Gény, F., 1954]. Acknowledging the inherit defi-
ciencies of positive law [Gény, F., 1954, pp. 78-79], F. Gény deemed it pos-
sible to consider the “politics of law” in the “scientific search of law” taking
into account the modern moral, economic values and goals of law. And the
basic objective goals, according to F. Gény, are fairness and social benefit.
In this regard, F. Gény put forward the slogan: “Through the Civil Code, but
beyond it”. Disagreeing with his opponents, who rebuked him for violating
the concept of the separation of powers, Gény answered: “It is not necessary
to make the principle of the separation of powers an absolute one”, as he
allowed free “judicial lawmaking” only in the gaps of positive law [Gény, F.,
1954, pp. 361-363, 151, 457, 144]. Moreover, the “norm” created by the
court, according to F. Gény, is applicable ex post only to a particular dis-
pute and is not to be considered binding in subsequent trials. In these con-
clusions, it appears that F. Gény was essentially guided by the doctrine of
separation of powers [Gény, F., 1954, pp. 325-327]. Consequently, F. Gény
was not a supporter of the radical type of “judicial lawmaking”. Proceeding
from the objective and teleological interpretation of the law — ex nunc, which
takes into account modern realities and needs of society, F. Gény, firstly,
allowed, in my terminology, moderate “judicial lawmaking” only outside the
law, and, secondly, did not consider its results obligatory for other courts.
Consequently, in essence F. Gény acknowledged that the court, as a result
of the interpretation of the law, does not work by the “norms” of the law, but
the “positions” of the court, which other courts can only take into account
because of their credibility and validity.

Raymond Saleilles, a supporter of the radical type of “court-lawmaking”,
paraphrased the main slogan of F. Gény and instead of “Through the Civ-
il Code, but beyond it,” suggested another — “Beyond the Civil Code, but
through it”. R. Saleilles allowed for such a judicial interpretation outside
the will of the historical legislator, which would take into account the needs
of changing times; and would disregard the courts’ interpretation of the
legislator’s will, which covers up active and real “judicial lawmaking” [Sa-
leilles, R., 1954].

In the USA the movement of legal realism was primarily devoted to the
works of O. Holmes, J. Gray, R. Pound and B. Cardozo. Thus, in the USA
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O. Holmes’s name is connected with the formation of new legal paradigm —
“pragmatic jurisprudence”, which remains the dominant form at present.
Judge O. Holmes called for recognition of the reality, that courts take part
in lawmaking and carry it out, taking into account the analysis of the law
policy [Tushnet, M., 1977, p. 1017]. In his famous work “Common Law”
O. Holmes wrote, “Law lives by experience, not logic. Essential needs of
the time, prevailing moral and political theories, intuitions in the field of
public policy, conscious or unconscious, even prejudices, which are pecu-
liar to judges, as well as to any citizen, have much more importance than
syllogism when choosing legal norms, which regulate human behaviour.
Law reflects the history of national development over many centuries...”.
In the Southern Pacific Cov. Jensen (1917) O. Holmes specified his posi-
tion, namely that US Law is not a closed system of existing precedents,
the courts, being the main lawmaker in American legal system, create and
change the law. However, O. Holmes also was not a supporter of the radical
type of “court lawmaking”, considering that assessment and evaluation of
the law policy is not the main task of the court. Holmes wrote,“...it would
be undesirable, if judges had to renew the law. This is not their function”.

In 1909, Harvard Law School Professor J. Gray published a paper “On
the Nature and Sources of Law”, in which he concluded, “What the courts
decide is the law, because by interpreting the ambiguous text of the law they
develop the position of the legislator, they legislate themselves” [Gray, J.C.,
1948, pp. 84, 173]. J. Gray went on to make a significant and controversial
addition: precedents are not law either, as they allow a certain amount of
judicial discretion [Gray, J.C., 1948, p. 125]. J. Gray, in my opinion, adopts
the point of view of the discussion concept of the integration of right and
wrong, the heterogeneous social regulators of public relations synthesized
into a single system of law the norms of law, judicial precedents, moral prin-
ciples, scientific doctrines, etc. [Gray, J.C., 1948, pp. 123-124, 307-308].
Moreover, J. Gray suggested an unconvincing hierarchy of sources of law,
in which he put the heterogeneous social regulators — laws, precedents, sci-
entific doctrines and customs on the same level. In cases where these are
inapplicable he suggested applying the principles of morality [Gray, J.C.,
1948, pp. 288-289, 302]. J. Gray’s last conclusion convinces me even more
that his arguments are based on the discussion concept of an integrative
understanding of law, according to which in a single system of law the het-
erogeneous social elements — right and wrong — are in theory unconvincing-
ly synthesized.

Roscoe Pound, dean of Harvard Law School, became known in 1908
after the publication of the famous article “Mechanical Jurisprudence”
[Pound, R., 1908, p. 605]. The concept developed by R. Pound explored
public and private interests and the balance between them. R. Pound
called this approach to law “sociological jurisprudence”, or “legal prag-
matism” [Pound, R., 1908, p. 609]. R. Round suggested that the dynamic
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development of law cannot be achieved without “judicial lawmaking”. In
R. Pound’s opinion, the principle of separation of powers only means that
for the courts, lawmaking is not a primary function and has at best, a se-
condary character. The courts only supplement and modify the norms of
the law [Pound, R., 1922, p. 105]. At the same time, the actual practice of
developing and applying case law does not allow us to share the following
conclusion of R. Pound: “The main reason why the case law doctrine as a
source of law has been successful is that it, like no other doctrine, com-
bines a certainty of law with its capacity for development” [Pound, R., 1921,
p. 182]. I think that another conclusion is in theory more convincing and
in practice more realistic — that innumerable problems of applying “judicial
precedents” in practice often lead to uncertain law and uncertain judicial
practice. At the same time, I would like to note that R. Pound opposed the
radical type of “judicial lawmaking” and did not agree with the authors who
were in favour of of completely depriving judges of such a prerogative.

U.S. Supreme Court Judge Benjamin Cardozo had views close to those
of R. Pound. B. Cardozo’s most famous book “The Nature of the Trial” was
published in 1921. B. Cardozo, following O. Holmes and R. Pound, consi-
dered the judicial function above of as an achievement of substantial ra-
tionality — justice and public benefit [Cardozo, B.N., 1921].

Finishing a brief analysis of the positions of the supporters of judicial
lawmaking, we cannot ignore the work of K. Llewellyn — the new leader of
the movement that supported “judicial lawmaking” in the United States
in the 30-40s. In 1930, K. Llewellyn expressed the following opinion: the
law is how judges and other government officials really behave in relation
to disputes [ Llewellyn, K.N., 1996, p. 3]. Unlike the prediction theory of
O. Holmes, K. Llewellyn argued that it was not the prediction of court deci-
sions, but the court decisions themselves that were the essence of the law
[Green, M.S., 2005, p. 1928]. Moreover, K. Llewellyn emphasized: there is
no precedent that the court could not ignore if need be [Llewellyn, K.N.,
1996, p. 180]. This position seems unconvincing, and not one supported
by proper argument.

I would defend the following thesis: since law is an equal measure for
all, both law and jurisprudence should seek certainty; consequently, the
stability and expectation of legal relations, i. e. of all of life’s processes. In
accordance with the, in my opinion, theoretically debatable, objective and
teleological method of law interpretation — ex nunc, following which in the
processes of law interpretation it is necessary to take into account contem-
porary realities and needs of society, the European Court of Human Rights
in its real practice follows the concept of evolutionary interpretation of law.
Thus, the European Court of Human Rights has repeatedly expressed the
following position: “the Convention is not a stagnant legal instrument, but
is open to interpretation in the light of the present day”; “the object and
purpose of the Convention, as a legal instrument protecting human rights,
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requires that its rules be interpreted and applied in such a way as to make
its guarantees effective and enforceable” [Tumanov, V.A., 2001, c. 90-91].
From the same theoretical standpoint, R. Ryssdal, retired President of the
European Court, on November 1, 1998, stated: the European Convention
on Human Rights should be interpreted and applied as a living instru-
ment following the development of our societies and not necessarily accord-
ing to the intentions of the “founding fathers” in 1950 [Ryssdal, R., 1999].
R. Ryssdal’s reservation seems very typical: I will immediately add and em-
phasise that “...an evolutionary interpretation, following the development of
our societies, should not become judicial activism...”.

In my opinion, it is the application of the objective and teleological meth-
od of law interpretation — ex nunc that results in judicial activism. In this
connection, the conclusion of P.-Y. Monjal, Professor at Fransois Rabelais
University of France, on the jurisprudence of the European Court of Hu-
man Rights in relation to the Convention is also very revealing: “an unex-
pected turn of events characterized by a disregard for the sovereignty of
States’ Parties... the Convention’s technique of interpretation in strict
accordance with the general theory of law can only consist in a literal
understanding by the European Court of Human Rights of the exact
meaning of the Convention and its corresponding explanations... There
are three separate opinions of judges on this mode of action of the Europe-
an Court of Human Rights, largely based on the practice of the UN In-
ternational Court of Justice (The Hague) in this area, which, unlike the
Strasbourg Court, has a legal framework (primarily international cus-
toms of law. — V.E.) for the adoption of provisional measures. The judges
who wrote the separate opinion argue that the Court of Strasbourg has
thus extended its competence through lawmaking rather than judicial
action [Monjal, P.-Y., 2015, p. 44].

One of the most active supporters of “judicial lawmaking” in Russia is
P.A. Guk, who defended in 2012 his thesis “Judicial practice as a form of
judicial rulemaking in the legal system of Russia: general theoretical ana-
lysis” for his Doctor of Law degree. In the author’s abstract of his disserta-
tion, P.A. Guk formulated, in my opinion, a very unconvincing conclusion
in theory, that “A judicial precedent is a judicial decision of the highest ju-
dicial authority in a specific case, made within the framework of... a legal
procedure (court proceedings), containing a legal provision (court norm),
published in official collections and having an imperative to be applied to
similar cases in the future” [Guk, P.A., 2012, p. 12]. But is it really the
case?

Firstly, in Russia, “the highest judicial authority on a specific case” is
the Presidium of the Supreme Court of the Russian Federation. According
to, for example, part 4 of Article 391.12 of the Civil Procedural Code of the
Russian Federation, “the instructions of the Presidium of the Supreme
Court of the Russian Federation are binding” only “for the court which
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re-examines the case”. Secondly, the Supreme Court of the Russian Fed-
eration also adopts decisions of the Plenum (Article 126 of the Constitution
of the Russian Federation) in order to develop unified judicial practice in
Russia. According to Clause 2 of the Resolution of the Plenum of the Su-
preme Court of the Russian Federation of December 19, 2003, No. 23 “On
Judicial Decision”, “when establishing contradictions between the norms
of law to be applied in the consideration and resolution of a case, courts
should take into consideration the explanations of the Plenum of the
Supreme Court of the Russian Federation...”. Thirdly, the notion of “sta-
tutory provision” is undefined from the perspective of legal theory. In fact,
law contains primarily principles and rules of law. And finally, in Russia,
courts of all levels, when considering specific cases, do not develop “judicial
precedents of law”, but “court positions”- the views, opinions of the court
on any issues related to their competence, which by their nature belong to
a type of wrong (unrecht). The “court’s positions” are first and foremost de-
veloped both in the processes of consideration of individual disputes and
adoption of judicial acts, administration of justice, and as a result of court
activities not related to the administration of justice. An example of this is
the adoption of decisions by the Plenum of the Supreme Court of the Rus-
sian Federation.

The past and present experience of England is also very typical. Relevant
literature traditionally views England as a state where “court precedents”
are predominantly “sources of law”. In the process of examining in greater
depth the forms of national English law, this conclusion is, in my opinion,
controversial. “Judicial lawmaking” and the separation of powers are top-
ics that are most directly related. The change in English scholars’ approach
to the problem of separation of powers is quite revealing. For example,
N. Barber writes: “Opinions have changed dramatically — from the almost
ubiquitous scepticism typical of 1960-1970 regarding the applicability of
the example of separation of powers to the prevailing view of contempo-
rary authors, according to which this principle is in fact directly related to
the Constitution of the country” [Barber, N-W., 2001, p. 59]. The principle
of separation of powers is well recognized as a general principle of consti-
tutionalism, applicable to all constitutions and at all times [Barber, N.-W.,
2001, p. 59]. E. Barendt in his work “Separation of Powers and Constitu-
tional Rule” (1995) wrote enthusiastically, that the task of the principle of
separation of powers is to protect individual freedom, since separation of
powers becomes an obstacle to tyranny and despotism on the part of the
state [Barendt, E., 1995, pp. 605-6060].

I believe that the abolition of the judicial function of the House of Lords
and the establishment of Supreme Court in England under the Constitu-
tional Reform Act 2005 are strong legal proof of the conclusions drawn. In
this regard, N. Barber argued that the principle of separation of powers,
“... which had previously been rejected and hardly discussed in the scien-
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tific and legal spheres, has gradually taken its place in British studies on
constitutional law. It is now perceived as a principle underpinning the
Constitution...” [Barber, N., 2012, p. 17].

Under this theoretical approach, I.Yu. Bogdanovskaya’s characteristic
conclusion seems reasonable: “There are three stages in the evolution of
the judicial precedent... The first stage of formation as a source of English
law took several centuries (from XI to XIX century). The second: in XIX cen-
tury, the principle of stare decisis finally established judicial precedent
as a source of law. The third stage in the evolution of case law (since
the second half of the twentieth century) is due to the development
of statutory law and case law of interpretation” [Bogdanovskaya, I.Yu.,
2012, p. 16]. Finally, I.Yu. Bogdanovskaya convincingly summarizes, “Ju-
dicial precedent, having played a historical role in the formation and devel-
opment of legal systems of “common law”, is gradually changing its posi-
tion in the system of sources” [Bogdanovskaya, I.Yu., 2012, p. 26]. It seems
necessary only to clarify the thesis of I.Yu. Bogdanovskaya “...is gradually
changing its position in the system of sources”. I think that, in theory, it is
more accurate to draw another conclusion: the “judicial precedent of law” is
gradually transformed into one of the types of wrong — the “position of the
court”, binding only on the parties to a given dispute, developed primarily
in the process of consideration and resolution of individual disputes by the
courts as a result of interpretation of the principles and rules of law.

Discussion and Conclusion

The above general scientific, philosophical, theoretical, legal and practical
arguments allow us to draw several conclusions. I propose:

1. To treat as wrong the social regulators of public relations that have
been developed for an indefinite or a definite number of their subjects,
characterized by their optionality, non-compliance, lower degree of social
connection and interdependence, rather than by “arbitrariness” and “sepa-
ration” of subjects of public relations.

2. To classify two kinds of wrong. The first type of wrong is the social
regulators of public relations formed between an indefinite number of their
subjects, such as moral and religious norms, “soft” right, “quasi-right”, etc.

The second type of wrong is the social regulators of public relations es-
tablished between a fixed number of their constituents, in particular, indi-
vidual contracts, individual judicial acts, “court positions”, etc.

3. Not to integrate either the principles and rules of law, or the principles
and rules of wrong, into a single system of law.

4. To distinguish legal regulators of legal relations, which are characte-
rized by commitment, enforcement, greater degree of interconnection and
interdependence, from social regulators of public relations.

5. According to the scientifically grounded concept of integrative law,
only homogeneous social phenomena — above all the principles and norms
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of law realized practised by the state and contained in single, multilevel and
developing system of forms of national and international law — should be
considered as law.

6. To consider, as the initial elements of the system of law, the principles
of law — the fundamental regulators of legal relations, system-forming,
expressing regularities and the generalization of the most typical to be,
above all, the norms of law.

7. To differentiate between two types of “judicial lawmaking” — “mode-
rate” and “radical”. In essence, the “moderate” type of “judicial lawmaking”
by numerous researchers (in particular, F. Gény) is limited, firstly, by its
assumption of only being outside the law; secondly, by its results being ob-
ligatory only for the participants of this process, in each particular case —
ex post.

8. It is in theory more reasonable to consider a “moderate” type of “ju-
dicial lawmaking” as one of the types of the wrong (unrecht) — “court posi-
tions” developed as a result of the court’s interpretation of the principles and
norms of law in the process of consideration and resolution of a particular
case, which are binding only on the participants of the case — ex post.

9. To introduce the concept of “judicial wrong-making” instead of “judi-
cial lawmaking”.

10. To regard the “radical” kind of “judicial lawmaking”, from general scien-
tific and philosophical positions, as being debatable and counterproductive.
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Bsepgenue. B pesynstate pocCUMNCKON NpaBoBo pedopmbl 06pasosasnack HoBas npasoBasi Cu-
cTema, BaXXHOW COCTaBAOLLEN KOTOPOW ABASIETCA CMOCOOHOCTL opucTa AasaTb TOKOBaHWEe
pasnu4HbIX POpPM HaLMOHASIBHOIO Y MEXAyHapoAHOro npasa, peann3yembix B rocyfapcrse.
Hay4Hble npefcTasneHns o TONKOBaHUW npasa MMEOT 3HaYUTENbHbIE NPO6ErbI, YTO 3aTPYAHS-
€T ero npakTu4eckKoe UCnonb3oBaHve.

TeopeTnveckue ocHoBbl. MeToAbl. TeopeTn4ecKon OCHOBOWM UCCNENOBaHUSA MOCY>XNn paboTbl
POCCUNCKMX N 3apybexHbIX YYeHbIX O TONKoBaHuM npasa. MeTofbl UCCnefoBaHns — CUCTEM-
HbI, UCTOPUYECKUA, (DOPMASTBHO-NIOMMYECKNI, CPaBHUTESbHbIN, UHTEPMpeTaumMm NpaBoBbIX U
PUNocoCKNX NAEN.

Pesynbtatel uccnefnosaHus. B ctatbe npeacTaBfieHbl CYyXXAEHUs aBTopa OTHOCUTENbHO Mpo-
611eMHbIX BOMPOCOB TEOPUWM W MPAKTUKN TONKOBaHWS rnpasa, KoTopble ABAAOTCA MPegMeTom
MOCTOSIHHOMO BHUMAaHUS Y4eHbIX-IOPUCTOB, MPaBOTBOPHECKNX U MPABOMPUMEHUTENBHbLIX opra-
HOB. ABTOpP 060CHOBbIBAET HEOOXOAMMOCTb NMPUHATUSA CNeLManbHOro 3aKoHa O HOpMaTUBHbIX
NpaBOBbIX aKTax, B KOTOPOM Crefosaso 6bl AaTh onpefesieHe «TonkoBaHus npasa», yCTaHo-
BWTb NpoLeaypy TONKOBaHUS Npasa, 3akpenuTb Kpyr Cy6beKTOB TONKOBAHUS, yperynmposaTb u
Apyrve BaxHble Hay4HO-MpUKagHble BOMPOChHI.

O6cyxaeHne v 3akoydeHne. TepMUH «TONKOBaHWE» B COBPEMEHHOM 3aKOHOAATeNbCTBE Yro-
TpebnseTca Ana opuumnanbHOro YACHEHWS U pasdbsCHEHU CoAepXXaHus HOPM U MPUHLMMNOB
TOSILKO MpaBsa, CoAepXXaLLMXcs B €AUHON, pa3BuBatoLLEncs 1 MHOrOypoBHEBOW cnucteme hopm
HaLMOHaNbHOro 1 (MK) MexayHapoAHOro npaea, peanv3yeMblx B rocynapcTee. Bce vHble vH-
TepripeTauun npasa, UMeHyemMble JOKTPUHaNbHbIM, 06bIAEHHbIM, MPOMECCHMOHANbHLIM U T. M.,
MOTYT Ha3bIBaTbCA TONMKOBAHMEM Mpasa YCroBHO. Vcnonb3ys Hay4Hble BbIBOAbI O ANANEKTU-
4YeCKOM CBA3M npasa ¢ unocouen 1 coumnonormen, UCToOpnern N NOIUTUKON, IKOHOMUKON U
NAeonornen n np., aBTop AenaeT BbiIBOA O HEOOXOANMOCTUN NPUHATUS CNeLnanbHoro 3akoHa o
TOSIKOBaHMM Mpasa.

KnioueBsblie cnosa: npaeo, UCTOpUA TONTKOBaHWA nNpasBa, TOJIKoBaHME npaea, uesib U Cy6'beKTbI
TONKOBaHUA npasa, TONKoBaHME U KOHKpeTu3auua npasa

Ansa umtuposaHusa: ®aprues V.A. CneumanbHbii 3aKOH O TONIKOBaHWM Npasa — BefleHe Bpe-
menw! // MpaBocyaue. 2020. T. 2, Ne 2. C. 29-48. DOI: 10.37399/issn2686-9241.2020.2.29-48
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Introduction. As a result of the Russian legal reform, a new legal system was formed; an important
feature of which is the power of a lawyer to interpret various forms of national and international
law implemented by the state. The scientific understanding of the interpretation of the law has
significant gaps which make it difficult to apply in practice.

Theoretical basis. Methods. The theoretical basis of the study was the work of Russian and foreign
scientists on the interpretation of law. Research methods were as follows: systematic, historical,
formally logical, comparative approaches, interpretation of legal and philosophical ideas.
Results. The article presents the author’s opinions on problematic issues of the theory and
practice of interpretation of law, which are the subject of constant attention of legal scholars,
law-makers and law enforcement agencies. The author justifies the need to adopt a special law
on normative legal acts, which should give a legal definition of “interpretation of law”, establish
a procedure for the interpretation of law, fix the range of subjects of interpretation and other
important scientific and applied issues.

Discussion and Conclusion. The term “interpretation”, in modern legislation, is used to address the
issue of official clarification and explanation of the content of norms and principles of international
law employed in developing a multi-level system of forms of national and/or international law,
which is then implemented by the state. Other interpretations of the law, referred to as doctrinal,
ordinary, professional, etc, can be called a conditional interpretation of the law. Using scientific
conclusions about the dialectical relationship of law with philosophy and sociology, history and
politics, economics and ideology, etc, the author came to conclusion that there is a need to adopt
a special law on the interpretation of law.

Keywords: law, history of interpretation of law, interpretation of law, purpose and subjects of
interpretation of law, interpretation and specification of law

For citation: Fargiev, .A., 2020. Special act on the interpretation of law — dictates of the time! Pra-
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Ecam Obr Hayka moraa m30aBUTHCS OT
BCETO AWIITHETO M COCTaBUTH cebsa M3 om-
HHUX IIOHATHH, OHA T€M CaMBbIM caeaasa ObI
cebsa Haykoii BoxkecTBEHHOH.

I''B. AelibHuy

BBenmeHnue

B pe3yAbTaTe MIPOOOAIKAIOIIEHCS POCCUHCKON IPaBOBOM pepopMbI IPOHU-
301IIIAO CYILIECTBEHHOE U3MEHEHHE OTE€UYEeCTBEHHOI0 3aKOHOIAaTEeABCTBA, COOT-
BETCTBYIOIIETO OOIIETTPU3HAHHBIM IIPUHIIHUIIAM U HOPMaM MEXKIyHapPOIHOTO
npaBa. B cBa3u ¢ 3TuM o6paszoBasachk CAOKHAL IIpaBoBad CUCTeMa, TPeldy-
omias OT AWIL, IPUYACTHBLIX K IPAaBOTBOPUYECTBY U 3aHUMAIOIINXCS IIPaBO-
IIPUMEHEHUEM, CUCTEMHOI'O IOPUANYECKOTO MBIIIACHUL. BaskHelnieii maga
9TOr0 KPyTa AUIL SBAFIETCS UX CIIOCOOHOCTb OPUEHTHPOBATLCH B IPUHITHIIAX
U HOpMax IIpaBa, COAEPKAIIUXCI B €INHOM, MHOTOYPOBHEBOM U pa3BHUBalo-
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nretics cucreMe (popM HAIIMOHAABHOI'O U MEKIYHapPOIHOTO IIpaBa, peasnsy-
€MbIX B rocyzapcrBe. Mexny TeM HaydHble IIPEeACTaBACHHUS CETOQHSAIITHETO
[OHS O TOAKOBaHHHU IIpaBa UMEIOT 3HAYUTEAbHbIE IIPOOEABI, 3aTPYAHSIONIHE
€T0 IIPaKTUYECKOe UCIIOAB30BaHUE.

TeopeTHYecKHe OCHOBBI. MeTOoABI

TeopeTuyeckoll OCHOBOM HCCAE€IOBAHUS IIOCAYKHUAH PA0OTHI POCCHUCKUX U
3apy0esKHBIX YYEHBIX, IPHUHAOACXKAIINX K Pa3AHYHBIM HAydHbIM HallpaB-
AEHHUIM H IIIKOAAM M SBASIONIUXCS BBIPA3HUTEAIMH HEPEIKO IIPOTHBOIIO-
AOKHBIX CYXKIEHHH II0 0003HadYeHHOH mpobaeMaThke. B xome mccaemosa-
HHS UCIIOAB30BaAHCH METObI CTPYKTYPHOIO M (PYHKIIMOHAABHOTO aHaAM3a,
dopMasbHO-IOPUANYECKUH METOH, METOAbl HCTOPHKO-IIPABOBOIO HCCAE/IO-
BaHUAI, CbOpMaABHO—AOI‘I/I‘IeCKI/Iﬁ METOA TOAKOBAaHHA HOPMATHUBHLBIX ITPaBO-
BbIX akKToB. OCOOEHHOCTH OOBEKTa H IIpeAMeTa HAayJHOrO0 aHaAW3a IIPeo-
IIpeIeAHuAN HEOOXOMMMOCTE HCIIOAB30BAHUS METOa HHTEPIIPETAIINH IIPABO-
BBIX U (pHAOCO(PCKUX UEH.

Pe3YABTaTBI HCCACOOBAHHA

ToakoBaHHe IpaBa MMeeT TAyDOKHE NUCTOPUYECKHEe KOPHH, CBUAETEABCTBOM
4yeMy CAYKHUT IIpaBo [IpeBHero Puma. B m3yyeHHH W ODpUMEHEHUH IpaBa
IOPUCTEHI TOT'O BPEMEHH IITHPOKO UCIIOAB30BAAU (PYHKIIHIO respondere — oTBe-
TBI Ha BOITPOCHI, OOpaIlleHHble K HUM CO CTOPOHBI MAaruCTpPaToB, CyAeH U OT-
[OEABLHBIX TpazkaaH. «<Responsar, T. €. «OTBEThI», PA3bACHSIOIIIE 3aK0H, OTpa-
JKaBIIIHe pa3Hble aCIeKThl IOPUINIECKOHN KU3HU, (POPMAABLHO OCHOBBIBASCH
Ha CYIIECTBYIOIIMX HOPMax IpaBa, (PakKTUIEeCKU BHIOU3MEHSIAW UX U IIpe-
BPaTHUAUCH B CAMOCTOSITEABHYIO BETBb PUMCKOTI0 IIpaBa — juris interpretatio.
OHU UMeAU paBHOeE AefiCTBHE C 3aKOHAMU, HAIIOAHSS «OKaAMEHEBIIIHE [IPaBH-
Aa IIUBUABHOTIO IIpaBa HOBBIM cozaepzxkanueM» [Modde, O.C., 1962, c. 316],
npucriocabAuBasCh K 3KOHOMHUYECKHUM YCAOBHSIM, 3HAYUTEABHO OTAHYAB-
LTUMCS OT Te€X, IIPU KOTOPBIX OHU OBIAM CO3MaHbI. 3HA4YEHHE, [IpUaaBaeMoe
IPaBOM APEBHUX PUMATH TOAKOBAHUIO HOPM, HAIIIAO OTPasKEHHE U B AATHH-
CKHX T€PMHHAaX U U3pedeHudax, HanpuMep: «constructio legis non facit inju-
riam» — TOAKOBaHHE 3aKOHa He IIOPOXKIAeT HapyIIeHHus IIpaBa; «contempo-
ranea expositio est optima et fortissima in lege» — ToAKOBaHMe 3aK0OHa B CO-
OTBETCTBUHU C €70 CMBICAOM B MOMEHT H3aHUS CUHUTAETCHd B IIpaBe CAMBIM
AYYIIIIM ¥ aBTOPUTETHBIM; «eius est interpretari cuius est condere» — ToT,
KTO HEYTO COYMHSET, TOT U JIOAJKEH IaBaTh 3TOMY TOAKOBAaHUE, U T. M.

[To mporIecTBUY MHOTHX COTEH AET IIeAb, CPEACTBO U3yYEHUs U Ipernoaa-
BaHU4 [IpaBa He U3MEHHUAUCH, U OHU COBIAIAIOT: HAYYUTh U HAYIUTHCS TOA-
KOBaTh 3aKOH. B Hauase u3ydeHHs oOIIEH Teopuu IrpaBa OyayIire I0PUCTbI
3HAKOMSATCH C IIOAOKEHHEM, COTAACHO KOTOPOMY TOAKOBaHHE 3aKOHAa €CTh
ySCHEHHE ero cMbIcaa. [lymaeTcss, YTO B TAKHUX CAOKHBIX BOIIPOCAX, Kak
TOAKOBAHHE U ITPUMEHEHHE 3aKOHAa, a BHaYaAse — H3y4YeHHEe U IIpernofaBa-
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HUe, PopMyAa «ysICHEHHE CMBICAA 3aKOHa» PUCKYET 00ECIIEHUTBCS, ECAU €10
OrpaHUYUTLCA. [103TOMY ITPOOAEMEBI TOAKOBAHHS IIpaBa IBASIIOTCH IIpeaMe-
TOM IIOCTOSHHOI'O BHHUMAaHHUS NPaAKTHUKYIOIINX IOPHUCTOB U yYE€HBIX Ha IIPO-
TSIXKEHUU OAUTEABHOT'O BpeMEHM U BBI3BIBAIOT OXKWBAEHHBIE CIOPBI. [uc-
KyCCHU BEIyTCS II0 PSAy BOIIPOCOB, CBSI3aHHBIX C TOAKOBAHHEM: @) O BO3-
MOXKHOCTH TOAKOBAaHU4 IIpaBa IIPH OTCYTCTBUH SICHOCTU B IIOHATHUHU IIPaBa;
0) 0 TepMHHE «TOAKOBaHHE IIpaBar»; B) O CYOBEKTEe U OOBbEKTE TOAKOBAHUS;
I) O I1eASX TOAKOBAHUS; 1I) O TOAKOBAaHUU M pPeaAsn3alluy IIpaBa; €) O TOAKO-
BaHHUHU U KOHKPETH3allUU IIpaBa; ) 0 TOAKOBAaHUM IIpaBa KakK Hay4dHOU ne-
ATEABHOCTH U T. II.

ITpodgreccop A.B. Kopuen [2016, c. 39] oTMedaeT, YTO TOAKOBaHHUE IIPHU-
3BaHO BHECTH SICHOCTB B IIPAaBO, OHAKO KaK 3TOT'0 JOOUTHCS, €CAH HET sIiC-
HOCTH B IIOHUMAaHUU TOTO, YTO SIBAseTcsd IIpaBoM? CaenyeT OTMETUTDh, YTO
IIPaBHUABHBIM IIOHHMMaHHEM IIpaBa, €ro IIPUMEeHEeHHEeM Hapdany C YIeHBIMU
[AaekceesB, C.C., 1982; Mapuenko, M.H., 2015; Hosropoaries, I1.1., 1904;
[MTaamnenko, H.1., 1908; lllepiueneBuy, I'.d., 1911] obecrioKoeHBI U IIPaBO-
npuMmenuTean [Aebemes, B.M., 2003, ¢ 45]. HekoTopble n3 HuUX He 6e3 oc-
HOBaHHS KOHCTATHPYIOT, YTO MHOTHE BOIIPOCHI, OTHOCHMBIE K HAYYHBIM 0-
CTUXKEHUSM B IIOHUMAaHHUU IIpaBa, He UMEIOT IIPUKAQIHOTO 3Ha4YeHUs, He
MOTYT HUCIIOAB30BaTBhCS OPraHaMH IIyOANYHOM BAACTH U HUX JOAIKHOCTHBIMHU
AntiaMu. KpuTudecKn-cCHUCXOAUTEABHOE BOCIIPUATHE HAYYHBIX PadOT B I10-
HUMAaHUU IIpaBa 3HAUYHUTEABHO 3aTPyAHAET ero IIpUMeHeHNe Ha IIpaKTHKe
U COo3[aeT 3HAYUTEABHBbIE TPYIHOCTH B IIPOPECCHOHAABHOM CTAHOBAEHUU
ropuctoB [Cepkos, I1.I1., 2018, c. 21].

H3yyeHune crienasbHOM AUTEpaTyphl II0KA3aA0, UTO IIPaBO paccMaTpH-
BaeTcsd depe3 IIPU3My (PHUAOCO(MUH, COIIMOAOTHH, UCTOPHUHU, IIOAUTHKHU, dKO-
HOMUKH, upeororur. CTaro MOIHBIM IIPH IOPUANYECKOM aHaAH3€e 3TOTo (he-
HOMEHa o0paIaThbCs K TEOAOTHU, AMHTBUCTHKE, MOAEPHU3MY, aBaHTapIU3-
My, nocTMoAepHU3MYy. CerogHsi, KpOMe TOT0, IIPefAaraeTcs IIopa3MbIIIAITh
TaKKe O ITpaBe MeTaMoOepHa KaK HOBOM IIapaaurMe IpUANIECKOTO MBbIIII-
aenuda [BopekuH, B./A., 2019; Bascyn, M.B. u Ilonos, /[.B., 2018].

MetamomepHU3M (METaMOPAEPH), 10 MHEHHIO CTOPOHHUKOB HAa3BaHHOM
TEOpPHH, — BO3BBIIIIEHUE HaZl KPAaHHOCTIMU MOAEpPHHU3MAa U IIOCTMOAEPHHU3MA
B IleAsgx 0003peHts MHpa B €IMHCTBE €ro MHOTOO0Opa3usd U U3y4YeHHEe peak-
uu obIIecTBa Ha BBI30BBLI BPEMEHH C HAABUTAIOIIMMUCT KPHU3HCAMU B 00-
AACTH 5KOAOTUH, (PUHAHCOB, T€OIIOAUTHKH. [JaHHBIH TPOHHOMN KPU3UC «B OYK-
BaAbHOM CMBICAE€ CAOBa HaKaAdeT KyABTYPHBbIE ne0aThl U IIPOBOIIHPYET pac-
maTbIBaHue norMaToB» [BepmioaeH, T. u Akkep, P. Ban nen, 2014]. [Ipusep-
KeHell (PpHA0OCO(CKO-ITPABOBBIX U TEOPETHKO-IIPABOBBIX OCHOB POCCHHCKOTO
KoHCcTuTynmoHaan3Ma B./l. 3opekun [2019], uccaemysa obo3HaUEeHHOE HAYU-
HOe HalIpaBA€HHE, OTMEYaeT, YTO €CAM He OCIIapHBaTh ITPEIAOKEHHYIO aB-
TOpaMU «KPHU3UCHYIO TpHamIy», TO KPU3UC ITpaBa U AEMOKPATHH CAEAYET pac-
cMaTpUBaTh B KOHTEKCTE I'eOIIOANTHYECKOr0 KpHu3nca. BaskHOCTE npenasara-
€MOTI'0 MeTaMOAEPHUCTCKOTO II0/IX0/1a IASI IIPaBOBOM TEOPHH U IIPEKe BCETO
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[IASl IOHUMAaHUs IIpaBa 3aKAYaeTcd, 1o MHeHuto B.[]. 30pbKHHA, B «pacIia-
TBIBAHUHU JIOTMATOB», IIOCKOALKY 0€3 IIPEOOAECHUS YCTOSIBIIIUXCS TEOPETHYIE-
CKUX CT€PEOTHIIOB HEBO3MOXKHO IIPOTUBOCTOSITH KPHU3HUCY B IIPaBOBOH cdepe.

BrickazaHHBIE CYKIEHUS SBAFIIOTCS MHTEPECHBIMH, OTHAKO CIIPaBeIAH-
BOCTH pPafH CAEAyeT OTMETHUTD, YTO 3aI0AT0 OO0 OOCYKAEHUd ITOH IIpobae-
MBI B IpaBe «KaK HOBOH MapagurMbl IOPUANIECKOTI0 MBIIIIACHUS» OTIEABHBIE
ydeHble B IOPUIUYECKON HayKe H3AaraAl TAABHYIO HIIEI0 MeTaMoAepHa B
paBe, IIPU3bIBAd PACIINPUTL TPAHUIBI IOHUMAaHUS IIpaBa U €ro IIpUMeHe-
HUS Yepe3 U3MEeHUBIIHUCT MUP 9KOHOMHUKH, [TIOAUTHUKHY, UIEOAOTHH U Yepe3
OUHAMUYHO U3MEHSIOIIEeCs IIPaBOCO3HAHUE AIOJIEH.

Tax, COBpeMeHHBIH alloAOTeT HAyIHO 000CHOBAHHOIO HHTEIPATHBHOTO IIpa-
BoroHnMaHudg npodeccop B.B. Epmios emre B 1992 r. akiieHTHpOBaA BHEMA-
HUE IOPUIUIECKOH OOIIECTBEHHOCTH HAa HEOOXOAUMOCTD ITOMCKA HOBBIX IIO/-
XOZIOB K IIOHHMMAHUIO IIpaBa B CTPEMUTEABHO MeEHsIoneMcd Mupe. [Ipu aTom
OH yTBEpPKIaA, YTO «3alllTa IIPaB IPaKAaH... TPeOyeT TeOpeTHIeCcKOro OcC-
MBICA€HUS TIOHATHS IPaBa, €ero COOTHOIIIEHUS C APYTUMU COITMAABHBIMU HOP-
MaMH U rocyaapcrBom» [Epmion, B.B., 1992]. B 2016 roay maHHBIH HCCAEIO-
BaTeAb ObET B HAYYHBIH HabaT, 3adBAdsd, 4TO B KOHIe XX U B Hadase XXI B. B
Poccuu 1 B Mupe B 11eAOM IIPOH3OILIAU CEPhEe3HbIE SKOHOMUYECKHUE, TIOAUTHYE-
CKUe, IIpaBOBbIe U3MEHEHUS, B CBA3U C Y€M «BO3HHKAA HACTOATEABHAsS Heob-
XOIUMOCTb TEOPETUYECKOTO IIEPEOCMBICAEHHS MHOTUX “Oe3yCAOBHBIX’, “YCTO-
ABHIIUXCS” U “HEOCTIOPUMBIX” “UCTHUH” B IIPABOIIOHUMAaHUHU, BHIPAOOTKE HOBBIX
IapaaurM IIpaBoTBOpPYECTBa U IIpaBoloHuMaHus» [Epmios, B.B., 2018, c. 5].

[uarekTUdecKas: CBsI3b IpaBa ¢ oHuA0CO(HEH U COITMOAOTHEN, UCTOPUEH
U TIOAUTHKOM, 9KOHOMHUKOM U HOEOAOTHEM U T. II., KOHEYHO XKe, beccrop-
Ha. Ho cTouT AM 3A0ymIOTPebASITE 3TOM CBA3BI0? B acriekTe OIeHKH 00CyK-
[JaeMo# ITpOOAEMBI YAWUBUTEABHO COBPEMEHHO 3BYYHUT MBICAb POJOHAYAAD-
HUKa HeMelKo# kaaccudeckoi dpurocodpuu Ummanymasa Kaura, crogsiie-
ro Ha rpaHu 3nox IIpocsemeHua U PomaHTH3Ma, 4TO «CMELIEHHE T'PAaHUIL
Pa3AMYHBIX HAYK BEAET He K PACHINPEHUIO 3THUX HAyK, a K UX NCKasKEeHUIO»
[Kaut, U., 2017, c. 4]. [TonbITKa K€ OTAEABHBIX HCCAE€OBaTeAell IIpHUBHE-
CEeHUs B IOPUAUYECKYIO HAYKY HOCTHUXKEHUM U3 APYTrUux obaacTeil 3HAHUS, B
TOM YHCA€ TEOAOTHH, aBaHTapAu3Ma, MOAEPHHU3MA, [IOCTMOAEPHHU3MA, Me-
TaMoAepHA U T. 1., «MOXKET I'PO3UTDH YCHUACHHEM MeTa(pU3NIEeCKUX CIIEKYAST-
nuit» [Kopuesn, A.B., 2016, c. 43].

CyiiecTByeT MHOXKECTBO OIIPEIeACHUN ITpaBa U HMCCA€AOBAaHUM, ITOCBSI-
HIEHHBIX JaHHOMY BoIpocy. B Poccum u B Mupe B I1IEAOM CAOXKHAUCH IBa
OCHOBHBIX THIIA ITPABOIIOHUMAHUS: IIO3UTUBUCTCKOE U UHTErpPaTUBHOE, I10-
CA€HUH THII, B CBOIO odepensb, nuddepeHnupyeTcd Ha ABa BUAA: HAYIHO
OUCKYCCHUOHHOE U HAYYHO 0OOCHOBAHHOE.

[IpaBoBO# (opuOMYecKUil) MO3UTHBHU3M — Hauboaee pPacCIpOCTpPaHEH-
HBIF THI IIPABOIIOHUMAHUS: IPABO pacCMaTpUBaeTCd KaK Pe3yAbTaT TOAb-
KO IIPaBOTBOPYECKON (PYHKIIUHU I'OCyAapCTBa, HE3aBUCUMOM OT SKOHOMHYE-
CKHUX U KAACCOBBIX OTHOIIIEHUH.
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Hay4HO-IUCKyCCHOHHBIE KOHIIENIIUHU HWHTETPATHBHOIO MIPABOIIOHHMA-
HUS BKAIOYAIOT B IIOHATHE IIpaBa KaK IPUHIUIIEI 1 COOCTBEHHO IPAaBOBBIE
HOPMEI, TaK U HEIIPABOBbIE IBACHUSA — HOPMbI MOPAAH, IIO3UIHH CYI0B, Cy-
neOHBIH ITpelleIEeHT, U TAKUM 00pa30M IIPOUCXOOUT CMEIIIeHUE «[IpaBa U He
IpaBavr.

Hayyno ofOocHOBaHHad KOHIIEHIUA HWHTETPATHUBHOIO IIPABOIIOHHMA-
HUS XapaKTEePHU3yeTCsl OTPaHUYeHUEM ITpaBa MPEK/Ie BCEro MPUHIIUIAMU
U HOpMaMH TOABKO IIpaBa, COAEPKAIIMMUCH B €IUHOH, pa3BHUBalolIeiica U
MHOTOYPOBHEBOH cucTeMe (pOopM HAITMOHAABHOTO U (MAHM) MEXKIYHapOIHO-
ro IIpaBa, peaAu3yeMbIX B JaHHOM rocynapctse [Epmios, B.B., 2018, c. 57,
620-621]. Ha ee ocHOBe MOKHO CI€AATh BasKHbBIH BBIBOJ, YTO MEXKIY 3aKO-
HOM U IPaBOM IIPOTHBOPEYNH HET, YTO UCKAIOYAET IOIyCTHUMOCTD, IIPaBO-
MEPHOCTB, CAMY AOTHYECKYI0 BO3MOXKHOCTD ITOAMEHBI OHOTO APYTHM.

He 3aTparuBass JOCTOMHCTBA ¥ HEAOCTATKU OJHUX TUIIOB IIPABOIIOHUMA-
HUS B CPABHEHUH C IPYTUMH, IIPU HCCA€JOBAHHU BOIIPOCOB TOAKOBAHUSI ITpa-
Ba aBTOpP OIHpPaeTCd Ha HAyYHO OOOCHOBAHHYIO KOHIIEIIIUIO UHTETPATHBHO-
To IIPaBOIIOHUMAHUS, SBASIOIIYIOCS HauboAee IIEPCIIEKTUBHOU AT HAYKH U
IPaKTUKH, [TOCKOABKY ITO3BOASIET MCKAIOYUTH HECOTAACYIOIIHMECS MEKIY CO-
00#f KpafHOCTU TPAAUIIMOHHBIX BEKaMU JOMHHUPYIOIIUX THUIIOB ITPABOIIO-
HHUMAaHUS — eCTECTBEHHO-ITPAaBOBOI'0, COIIMOAOTHYECKOTO U ITIO3UTUBHUCTCKOTIO.

[Ipr Hay4YHO OOOCHOBAHHOM BHAE HHTETPATHBHOIO ITPABOIIOHHMAHUSI,
BBIPasKAaIOIIETOCHd B IIPUHIIHIIAX ¥ HOPMax IIpaBa, COAEPKAIIUXCH B €IMHOMH,
MHOTOYPOBHEBOM U pa3BHBarolelica cucreMe hopM HAIMOHAABHOI'O U MEXK-
OYyHapOIHOTO IPaBa, PEaAN3yeMBbIX B TOCYAaPCTBE, HEOOXOIHMMOCTE OIIPOBEP-
JKEHHUs OIITMOOYHBIX CYKACHUU O TOM, YTO OOBEKTOM TOAKOBAHUS SIBASIOTCS
AVIITHL HOPMBI ITPaBa, 0THagaeT. IT0 00YCAOBACHO €Ille U TeM, UTO CyIIeCTBEH-
Hble parMeHThI CIIOPHBIX TTOAOKEHHH 00 00BEKTE TOAKOBAHHUS IT0ABEPTHY-
TBHI aHaAM3y Ha CTpaHHIlax IopuanudecKoi nedatu [Epios, B.B., 2019].

CoBpeMeHHad opuaudecKkast pas3eoroT s B IIOTOHE 3a MOIOH, Jalle Bce-
o 3arpaHUYHON, IIpUBeAa KO MHOTHM HECYPa3HOCTAM: aKThl JAeKAAPaTHUB-
HbIE U PEKOMEHATEABHbIE YaCTO BBIJAIOTCS 3a MMIIEPATUBHBIE W HOpPMAa-
TUBHBIE, MEKAYHAPOAHO-IIPABOBBIE IMOHSTHUS IIPUBACKAIOTCS OAT XapaKTe-
PUCTHKHN BHYTPHUTOCYOaPCTBEHHBIX KOH(PAUKTOB, MHOTHE TE€PMHUHEI YIIOTPE-
OAsIFOTCS BOOOIIle B IPOTUBOPEYHH C UX IPaBOBBIM cMbIcAOM |[Beasen, B.T'.,
2003, c. 62]. B cBg34 ¢ 3TUM U APYTUMH IIPUYUHAMH, KOTOPble H3A0KEHEI B
CepBe3HBIX MOHOTrPa(UUIECKNX uccaegoBaHugax [Boraenko, H.H., 2007; Ile-
Tpywes, B.A., 2008; XabpueBa, T.9., 2018; u ap.], TEpPMHUH «TOAKOBaHUE
IpaBa» IBASETCS AUCKYCCHOHHBIM U IOAPOOHO aHAAM3UPYETCH B MHOTOYHC-
A€HHBIX HAyYHBIX TPYAAX, IIOCKOABKY TOYHOCTBH IIPABOBBIX TEPMUHOB HMe-
€T He OJHO AWIIE (PUAOAOTHYECKOE, CTUAUCTUIECKOE U TEePMHUHOAOTHYECKOE
3HadeHue. CyTh AUCKYCCHUH CBOAUTCH K CAEIYIOIIIMM OCHOBHBIM CYKIEHHUIM.

OOHU HCCAEIOBATEAU IIOAATAIOT: TOAKOBAHHE IIpaBa — 3TO UHTEAAEKTY-
aABHO-BOA€Basl AESITEABHOCTD I10 YSICHEHUIO, TI03HAHUI0 CMBICAA IIPABOBBIX
"HopM [[denucosn, A.U., 1955, c. 58]. [Apyrue yBepeHbI, YTO TOAKOBAHHE €CTh
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pasbpscHeHUe cMbicaa HopM IpaBa [[‘oayHckuii, C.A. u CrporoBudy, M.C.,
1940, c. 260]. B oboux cay4asxX HUCCA€OOBATEAN MTOHUMAIOT TOAKOBaHUE
IIpaBa y3K0: OHU OTPAHUYHBAIOT €TI0 [TI03HAHUEM AHUIIEL CMbICAA IIPABOBBIX
HOPM, OCTaBAss 6e3 BHUMaHUs TOT (PaKT, YTO K IIPaBy OTHOCATCH U ITPUH-
UMbl [IpaBa; BTOPbIEe — PA3bsICHEHUEM CMBICAA IIPABOBBIX HOPM, HO, KaK
IPaBHUABHO OTMEYEHO B IIPABOBOH AUTEpaType, «IIpexkae 4eM “pazbsaCHUTH
CMBICA HOPM IIpaBa”, O4eBUIHO, HEOOXOUMO “YSICHUTH CMBICA ITPHUHIIUIIOB
u HOpM ItpaBa”™ [Epmos, B.B., 2019, c. 0].

TpeTuil Hay4IHBIH IIOAX0MA, COTAACHO KOTOPOMY TOAKOBAaHUE IIpaBa IIpe/-
CTaBAsgeT COOOM AUaAEKTHYECKU B3aUMOCBA3aHHBIE CTOPOHBI OOIIETO ITOHSI-
THUS IIPABOTOAKOBAHUSI, 3aKAIOYAIOLIETOCH B €r0 YICHEHUU U Pa3baCHEHUU
[AaexceesB, C.C., 1982, c. 290], mpencraBageTcda Hanboree yOeAUTEABHBIM.

B npaBoBoii AuTepaType oOLIenpHU3HaHa MBICAb O TOM, UTO II0 CYOBEKTY
PazbICHEHUS [IPABOBOI0 aKTa Pa3ANYaIOT O(PUIIMAABHOE U HeO(hUIIHAABHOE
TOAKOBaHUE, IIpUYeM 3Ha4YeHHe TOTO M APYroro He paBHO3HA4YHO. Odwuiu-
aAbHOE TOAKOBAHUE UCXOAUT OT KOMIIETEHTHBIX I'OCYyJapCTBEHHBIX OPraHOB
U SIBASETCS IOPUAUYECKU 00sI3aTeAbHBIM. HeoduilmasbHOE TOAKOBaHUE HE
obAaztaeT BAACTHO-00s13aTeAbHOM cuaoit [Panpko, T.H., Aazapes, B.B. u Mo-
po3oBa, A.A., 2016]. 9To MHOTOAETHEE YCTOSBIIIEECS MHEHHE HEAB3d IIPH-
3HATh 0O0CHOBAHHBIM.

Anaans HopMm Koncruryriuu Poccuu (4. 5 cr. 125) u meicTByromiero 3a-
KoHa (. 3 4. 2 cT. 270, m. 3 4. 2 cT. 288, 4. 2.1 ct. 289 u. 4 cT. 291.14 AIIK
P®; 0. 3 4. 2 cr. 330 I'TIK P®; ct. 33 KAC Pd; u. 1 cr. 166 CK P u np.), B
KOTOPBIX ITPUMEHSIOTCH ITOHATHL «TOAKOBaHHE», «MCTOAKOBaHMHE» IIpaBa U
«M3ydeHHe CyAeOHOM ITPaKTHKH», II03BOASIET YTBEPKIAATh, YTO TOAKOBaHUE
MOKET OBITh TOABKO O(PHUIIHAABHBIM, OCYIIECTBASIEMbBIM KOMIIETEHTHBIMU B
3TOU 00AaCTH roCyIapCTBEHHBIMU OPTaHaAMHU HUAM YIIOAHOMOYEHHBIMH Ha TO
OpPTaHU3aIUSIMHU.

OdpuirnasbHOE TOAKOBaHUE IIpaBa, UAW IIPOCTO TOAKOBaHHE IIpaBa II0
obpeMy, mompasnesseTcd Ha HOPMATHBHOE U Ka3yasbHOe (MHAWUBUIAYAAb-
Hoe). HopmamueHoe moskogaHue — O(PUITHAABHOE Pa3bsICHEHHE, KOTOPOEe
00s13aTEABHO JIASI BCEX AUIL U OPTAHOB, IIPUMEHSIIOIITHUX OITPEeAeA€HHBIE TIPHUH-
IIUITBI AW HOPMEI ITpaBa. OduilmasbHOe TOAKOBAaHHE MOXKET JaBaTh U caM
opraH, U3IAaBIINH COOTBETCTBYIOIIYI0O HOPMY HWAUW IPUHIUNI OpaBa. Kasy-
a/lbHOe MOJKO8AGHUE — TaKOe PazbsICHEHHE COAEePIKAaHUS ITPABOBBIX IIPUH-
IIMIIOB U HOPM, KOTOPOE OAETCHd B CBA3HU C PACCMOTPEHHEM KOHKPETHOTIO
IOpUANYECKOTO fAeAa. Takoe ToAKOBaHTE Ha3bIBaeTCd Ka3dyaAbHbIM, TaK KaK
OHO UMeEET CHAY TOABKO OAS JAHHOTO KOHKPETHOTO cAydad (Kasyca).

HopmaTuBHOE U Ka3yaabHOE pa3bsICHEHUS 10 CBOEMY COAEPKAHUIO IO~
pasmeasiroTcs Ha cynebHbIe U aAMUHUCTPAaTHUBHEBIE. CydebHoe mosKogaHue —
paszbsacHEeHUEe CMBICAA TIpaBa, ocyllecTBasgeMoe cynamu. OHO obecrieunBaeT
IIPaBHUABHOE IIOHUMaHHE U eIHHOOOpa3HOoe IPUMEHEHNEe [IpaBa B AedTeAb-
HOCTH CyHOB. AOMUHUCMPAMUBHOE MOJAKO8AGHUE — Pa3bsICHEHHE CMbICAA
npaBa, KOTOpPOe OaeTcCsl UCIIOAHUTEABHBIMHU OpraHaMu rocyzapcrsa. Takoe
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TOAKOBAHHE KacaeTCsl BOIIPOCOB YIIPAaBAECHHS, TPyAa, COIIMAaABHOTO obecrie-
YeHUd U II0J400HBIX.

TakuMm o0Opa3oMm, XOTs 3aKOH H HE PACKpPBIBAET COAEpIKaHHE TEePMHHA
«TOAKOBAHUE», YIIOTPEOAIETCS 3TOT TEPMUH TOABKO B BOIIPOCE OPUITHAABHO-
o ySICHEHUS U pa’bsiCHEHUS COAeP3KaHUsd ITPUHITUIIOB U HOPM IIpaBa, BBI-
paboTaHHBIX B €qUHOM ITPaBOBOM CHCTeMe rocymapcrBa. ToAKoBaHUE, ITPU-
3HaBaeMOe B OPUANYIECKON AUTEPAType «<HEO(PUIIHAABHBIM», HE 00Aa1at0IIIee
BAACTHO-00s13aTEABHON CHAOM, UMEHyeEMOe MOKTPHUHAABHBIM, OOBIIEHHBIM,
KOMIIETEHTHBIM, ITPOPECCHOHAABHBIM U T. II., BO3MOXKHO Ha3bIBATh TOAKOBA-
HUEeM IIpaBa AUIIL YCAOBHO. CBd3aHO 3TO C TEM, YTO BCe MHbIe UHTEPIIpeTa-
MU [IpaBa, Ha3bIBaeMble «<HeO(PHUIIMAABHBIM TOAKOBAHHEM IIpaBa», HE OTBe-
4aroT TeM TPebOBaHUAM, KOTOPbIE 3aKOHOOATEAEM 3aA0KEHBI B CMBICAOBYIO
COCTaBALIOIIYI0 IOPUANYECKOTO HHCTUTYTA «TOAKOBAHUS IIpaBay.

B pycckoll HCTOPUKO-TIPABOBOM AUTEpAType TaK:Ke BBICKa3bIBaAacCh
MBICAb O HEIOIIyCTHUMOCTH PACHIMPHUTEABHOTO IIOHHUMAaHUI TOAKOBAaHUS
npaBa. B 4yacTHOCTH, KAQCCHUK OTe4eCTBEeHHOW IUBUAUCTUKU [.D. Illepiie-
HeBHY [1995, c. 56] moaaras HeNIpaBUABHBIM pacCMaTpPHUBaTh TOAKOBAHHE
IpaBa KakK Hay4YHYIO0 OedTEABHOCTB. [[eHICTBUTEARHO, O(PUIIMAABHOE TOAKO-
BaHUE IIpaBa He MOXKET pacCMaTpUBATBLCS KaK JOKTPUHAABHAS NEeATEAb-
HOCTB, HO OHO JOAYKHO OIIUPATBhCHA Ha CO3JaHHBbIE HAYKOH M MOATBEPIKICH-
Hbl€ IIPAKTHUKOM IIEHHOCTH, T. €. JOKTPHUHAABHOCTH (HAYYHOCTBH) SIBASETCH
COCTaBHOM 4YACTBIO O(PUIIMAABHOTO TOAKOBaHUS, A KOTOPOro TpebyeTcd
rOCyJapCTBEHHBIH YPOBEHb HHTEPIIPETAIIUU TI'OCYIAPCTBEHHOTO BEACHUS.
CBUIETEABCTBOM TOMY, 4YTO O(UIIMAABHOE TOAKOBAaHHE IIpaBa OITMPAETCH
Ha CO3JaHHbIE TEOPHEU U IIPAKTHUKOH IIEHHOCTH, SIBAGETCH COCTAaBHOM ua-
CTBIO O(PUIIMAABHOTO TOAKOBAHHS, CAYKAT (POPMYAUPOBKH, UCIIOAB3YEMbIE
B IIOCTaHOBAEHUSX (oIrpeneseHUsixX) KoncrturynmonHoro Cyna Poccuiickoit
denepannu u B penteHusx BepxoBHoro Cyna Poccuiicko#t denepamuu.

Tak, B [locranoBaeauu KoucrurynmonHnoro Cyna Poccuiickoit @enepa-
myuu oT 1 gexabps 2015 r. Ne 30-IT «[To meAy o mpoBepKe KOHCTHTYIIHOHHO-
cTu yactet 4, S u 5.1 crateu 35, yactet 2 u 3.1 cratpu 36 PenepasbHOTO
3akoHa “O0 oOLINX ITPUHIIHUIIAX OPTAHU3AIIMH MECTHOTO CAMOYIIPABAEHUS B
Poccutickoit Pemeparuu” u gyactu 1.1 crarsu 3 3akona MpKyTcKoi obracTu
“O6 oTmeAbHBIX BoIpocax (POPMHPOBAHUSA OPTAHOB MECTHOI'O CaMOYIIpaB-
A€HUS MYHHUIIHIIAABHBIX oOpasoBaHuii UpKyTcKoil obaacTu” B CBH3U C 3a-
IIPOCOM TpPyHIbl AenyTaToB l'ocymapcrBeHHOM [lyMbl» cMbIcA KoHCTUTYIINH
Poccuu onipeneasercsa «8 ee HOpmMamugHO-0OKMPUHASLbHOM MOJKOBAHUU. ..»"
(BplIEAEHO MHOIO. — H.Q.). AHasornyHas (HPOPMyAHMPOBKA — «HOPMAaTHUBHO-
OOKTPUHAABHOE TOAKOBAHHNE» IIPUMEHIETCH, HAaIIPUMEDP, U B pPellleHun Bep-
xoBHoro Cyna Poccuiickoit ®eneparnm ot 17 Hogabps 2016 r. No AKITN16-
907 «O mpu3HaAHUU HEeAEeHCTBYIOUIUMMHU OTOEABHBIX IIOAOXKEHHH TumoBo
CXEMBbI OpTaHHu3allUU IIPOIIyCKa Yepe3 roCyAapCTBEHHYIO I'paHuIly Poccuii-

! Bectruk Koncturynmonsoro Cyna Poccuiickoit @eneparyu. 2016. No 2.
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ckoit denepaiuu AUI, TPAHCIOPTHBIX CPENCTB, IPY30B, TOBAPOB U KUBOT-
HBIX B MOPCKHX M PEYHBIX (03€PHBIX) IIyHKTaX IIPOIIyCKa 4Yepe3 rocynap-
CTBEHHYIO I'paHully Poccuiickoit Penepanmm»? (yrB. Ipukazom MuHHCTED-
cTBa TpaHcnopta Poccuiickoit eneparnm ot 22 nekabpsa 2009 r. No 247).

B 3maunteabHOE Mepe npobAeMbl OLIMOOYHOIO ITOHHMAaHHA TOAKOBAHMS
IIpaBa B IOPUANYECKOH AUTEPATYPE U IIPOU3BOAHBIE OT HUX HEOYETHI IIpaBo-
IIpUMEHEHHs, OTMEYEeHHbIe MHOTOKPATHO B 0030paxX U CIIpaBKax® BBICIIIHX, a
TaKKe MECTHBIX Cy0B CTPaHbI, MOTAU OBl OBITH YCTPAHEHBI IIPUHSITHEM CIIe-
IIUAABHBIX HOPM 3aKOHA O TOAKOBAHHUU IIpaBa. OTO MOXKET OBITh OTOEABHBIN
3aKOH UAM HOPMBI, BKAIOUEHHbIE B 3aKOH O HOPMATHBHBIX IIPABOBBIX aKTaX,
B KOTOPBIX CA€IOBAAO OBI IaTh ACTAABLHOE OIIPEIEACHHE «TOAKOBAHHS IIpaBay,
YCTaHOBUTE IIPOLIEAYPY TOAKOBAHUS IIpaBa, 3aKPEIUTEh KPYT CYOBEKTOB TOA-
KOBaHUS U YPETYAUPOBATh U APYT'He BasKHbIe HAYIHO-ITPUKAAIHbBIE BOIIPOCHI.

Kpymoubiit poccutickuii yaeHbId-ipaBoBen T.9. XabpueBa oTrmedaer, 94To
BBICIIEH (POPMOM OTpazkeHUd MOCTHKEHUH IOPHUANYECKON HayKH B cdepe
IpaBOTBOPUYECTBA CTAAHM 3aKOHBI O HOPMATUBHBIX IIPABOBBIX aKTaX, KOTO-
prle aeiicTByIOT B UTaauu, dnonuun, Boarapuu, Kazaxcrane, Beaapycu, ¥3-
Ooexkuctane, 'py3un, Azepbaiimkane, psae APyrux rocyaapctB. OTedecTBeH-
HBIA WHCTHUTYT 3aKOHOIATEABCTBA U CPABHUTEABHOI'O ITPABOBEAEHUH IIPU
[IpaButeascTBe Poccuiickoit @enepanii B UHUITMATUBHOM HOPAOKE pas3-
paboTaa IIPOEKT TAKOTo 3aKoHA elle B 1970-e rT., ogHA U3 €ro MOCAEIHUX
penakiui moaoxkeHa B OCHOBY 3aKOHOIIpoeKTa «O HOpMAaTUBHBIX IIPaBO-
BBIX aKTax B Poccuiickoit denepamnun», KOTOpbIH IoaAroToBA€H MHHIOCTOM
Poccuu u mpoxoaua ctaauio obIiiecTBeHHOTO o6Ccyskaenus [Xabpuena, T.91.,
2015, c. 8]. B manHoM 3akoHOIIpoeKTe raaBa 13 HasbiBaeTcda «OdHUIINAAD-
HO€ TOAKOBaHHE HOPMAaTUBHBIX IIPABOBBIX aKTOB», U B HEM 3aKPEIAEHO, YTO
opHUIITarbHOE TOAKOBAHUE OCYIIECTBASIIOT OpPraHbl, U3JaBIIHE aKT (AyTeH-
TUYHOE TOAKOBAHUE), U OPraHbl, KOTOPLIM IIPAaBO Ha O(PUIIMAABHOE TOAKO-
BaHHe HOPMaTHUBHBIX IPABOBBIX aKTOB IIPEI0CTABAEHO 3aKOHOIATEABCTBOM
(meaerupoBaHHOE TOAKOBaHHE). TaKoe TOAKOBaHMHE IIPOU3BOIUTCH HCKAIO-
YUTEABHO B IIEAIX PA3bSICHEHHH COMAEPIKaHUS ITPABOBBIX HOPM U HE MOZKET
U3MEHSATH UX CMbICA. OHO ABASIETCS 00IIe00s3aTeALHBIM, €T0 IOPUANYEeCcKas
CHAa COOTBETCTBYET TOAKYEMOMY akTy. Kpome Toro, opUIIMaABHOE TOAKO-
BaHHE OAaeTcd opraHaMU IIPU PacCMOTPEHUU KOHKPETHOTO [eAa (KasyaAb-
HOE TOAKOBaHNE), IBASIETCS 00s13aTE€ABHBIM JAS €0 YYaCTHUKOB, €CAU HHOE

2 Broaaserens BepxoBHoro Cyzna Poccutickoii ®eneparmu. 2017. Ne 12.

3 Cwm.: O630p cymebHo# mpakTuku BepxoBHoro Cynma Poccuiickoit ®enmepanmu No 4

(2018); O630p cynmebHoi pakTUKH BepxoBHoro Cyna Poccuiickoit @eneparuu No 2
(2017); CopaBka IO pe3yAabTaTaM H3y4eHHs CyneOHOM MPaKTHKHU II0 I'PakKIaHCKHUM
oeAaM M [eAaM, BBITEKAIOIINM K3 IIyOAHMYHBIX IIPABOOTHOIIEHHMH, II0 MaTepHasam
aIleAATIIMOHHON MHCTAHIINHY, AeAaM 00 aIMUHHCTPATUBHBIX IIPaBOHAPYIIIEHUIX, pac-
cMoTpeHHBIM CapaToOBCKHUM 00AACTHBIM CyZOM 3a 4eTBepThIE KBapTaa 2015 r. [o-
CTYII U3 HH(OPMAIIMOHHO-TIOMCKOBOH CHCTEeMBI «['apaHT».
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HE YCTaHOBAEHO (peiepasbHBIM 3aKOHOM. B mpoekTe 0o00O3HAYEHBI U IPY-
rue mpobAeMbI TOAKOBAHUS MIpPaBa, UMEIIHE HAyYHO-IIPAaKTUIECKOe 3Ha-
YeHue’.

C cokaaseHHEM IIPUXOIUTCH KOHCTATHPOBATB, UYTO ITPOOAEMBI TOAKOBA-
HUd IIpaBa, UMEIOIINE Ba*KHBIN IIPUKAQIHON XapaKTep, OCTAIOTCA JAUTEAD-
Hoe BpeMd 0e3 HazaeXKallero BHHMAaHUS IPaBOTBOPYECKUX OPraHOB OTO
HOATBEPKIAET, B YACTHOCTH, YKa3aHHBIH ITPOEKT 3aKOHA, pa3paboTaHHBIN
B 70-x rr. XX B., YCOBEPILEHCTBOBAHHLIN B Hadase XXI B., OAHAKO A0 CHUX
II0P HE IIPHUHATBIN 3aKOHOLATEAEM.

Heob6xoguMo OoTMETHTB, YTO B OJHOM U3 cyOBeKTOB Poccuiickoit dene-
pauuy OpUHAT 3aKOH, B KOTOPOM HAaIlIAW OTpake€HHE OTAEAbHBbIE BOIIPO-
Chl TOAKOBaHUd TIpaBa. TakoB 3akoH Pecnyoaukm HMurymierusa ot 7 me-
Kabps 1999 r. No 29-P3 «O HOpMAaTHUBHBIX NPAaBOBBIX aKTaxX PecryOAuKu
Wurymerus» (nasee — 3aK0H), OIIPENEAIIONTHEH TOHSITHE ¥ BUAbI HOPMaTHUB-
HBIX IIPABOBBIX aKTOB PecIryOAVMKY, yCTaHABAWBAIOIIHE HX COOTHOIIIEHHE
MexXay coboil, mopsaaoK HOATOTOBKH, OITyOAMKOBaHMUS, NEUCTBUS, pas3bsic-
HEHHS U CUCTEMAaTU3allUuH, a TaK¥Ke IMOPSI0K TOAKOBAHUS U CIIOCOOBI pas-
pelleHus PUaANIeCKUX Koaau3uii. 'aaBa VII 3akona HaspiBaeTcd «OQUIII-
aAbHOE TOAKOBaHHE HOPMAaTHUBHBIX IPAaBOBBIX aKTOB Pecriybamku MHry1me-
Tus». B HEel gaHo MOHATHE OPUIINAABHOTO ¥ HEO(PHUIIMAABHOT'O TOAKOBAHUS
HOPMATUBHBIX ITPABOBBIX aKTOB PecriybAauku: coraacHo 4. 1 ct. 41 3akoHa
opUIIarbHOE TOAKOBAaHHE HOPMATUBHBIX IIPABOBBLIX aKTOB — Pa3bsiCHEHUE
HOPMAaTHUBHBIX [IPABOBBIX aKTOB IIPaBOMOYHLBIM HOPMOTBOPYECKUM oOpra-
HOoM Pecriybamkm HMurymetrusa. [lomoOHOe TOAKOBaHME HOPMATHUBHBIX ITpa-
BOBBIX aKTOB OCYILIECTBALAETCS B CAydae OOHapy>KeHUs HEsICHOCTEH W pa3s-
AUYUY B IOHHMaHUU [IOAOXKEHHUH HOPMAaTHUBHOIO IIPABOBOTO aKTa, a TaK¥XKe
IIPOTUBOPEYHH B IIPAKTHKE €T0 IIPHUMEHEHUd ANOO B IIEASIX BOCIIOAHEHUS
HMeEIOIIErocd Irpobesa B IPaBOBOM peryAaupoBaHuu. OpUIlTasbHOE TOAKO-
BaHHE HOPMAaTHBHOT'O IPaBOBOT'0O aKTa, KaK 3T0 CAEAYyeT U3 4. 2 Ha3BaHHOU
CTaThU 3aKOHAa, HE MOXKET U3MEHATh CMBICA €T'0 HOPM U JOAYKHO UCXOIOUTH
KaK M3 LIEAEH U 3a7a49 HOPMATHUBHOIO [IPaBOBOIO aKTa, TaK U U3 CAOXKUB-
HIe¥cs IIPaKTHUKU IPaBOIIPUMEHEHUS.

B gactu 3 cr. 41 3akoHa HEO(PHUIIMAABHBIM TOAKOBaHHEM HOPMATUBHBIX
IIPaBOBBIX aKTOB IIPU3HAETCH pPa3bdCHEHHE, IIPOU3BOANMOE OPraHU3alIHsI-
MH U AUIIaMH, HE UMEIOIIUMH [IpaBa 0(QOUIIHAABHOTO TOAKOBAHHUS, KOTOPOE
HEe HOCUT O(HUIIMAaABHOI'O XapaKTepa U He MMeeT 00sa3aTEeAbHOH IopHUaude-
CKOM CHABIL.

B ykazanHoM 3akoHe MHepedYHUCAEHBI CYOBEKTHI TOAKOBAaHHUSI, & TaKIKe
YPEryAUPOBaHBI BOIIPOCHI, CBA3aHHBIE C 3aIlIPOCAMH O TOAKOBAHUWU II0AOKE-
HUN HOPMATUBHBIX ITPABOBBIX aKTOB, U PS APYTHX IPOOAEM.

4 O mpoekrte demepasbHOroO 3akoHa «O HOPMATHUBHBIX IIPABOBBIX akKTaxX B Poccuiickoit

Penepanun» // 2KypHaa poccutickoro npasa. 2013. Ne 3.

5 CoopHHK 3aK0HOB Pecniybauku Uaryuietus. Beimn. No 6 (1999).
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O4ueBUAHO, YTO MAHHBIA 3aKOH HEAb3d IPU3HATH COBEPIIEHHBIM, II0-
CKOABKY OH OCTaBA4dET 663 BHHMaHHAg MHOTHE HpOGAeMBI TOAKOBaHUA IIpa-
Ba, SIBASIOIIMECS AUCKYCCHOHHBIMU B OTEYECTBEHHOU ITPaBOBOI HayKe U
HMEIOIIHEe BasKHOE MPUKAQTHOE 3HAUYEHUE JIAS ITPABOTBOPYECKHX U IPABO-
IPUMEHUTEABHBIX OPraHoB. B To ke BpeMs onbIT paboThI HAL HJAHHBIM 3a-
KOHOM U €r0 ITOAOZKEHHSI MOTYT OBITh HM3Yy4UeHBbI OoAee ITOAPOOHO YIEHBIMU-
IOPUCTaMU, IIPAKTUKaMH, & €T0 OTAEAbHbIE TIOAOKEHUS YUTEHBI (peaepanb-
HBIM 3aKOHOMATEAEM MPHU Pas3spaboTKe aHAAOTHYHOIO CIIEITMAABHOTO 3aKOHA
O TOAKOBaHUM IIpaBa HAW O HOPMATHUBHBIX ITPABOBBIX akKTax Poccuiickou
denepanuu.

OTHOCHUTEABHO IIEAN TOAKOBAHUS IIpaBa B pPa3HbIe UCTOPUIECKUE TIEPHO-
[ObI B TEOPHUH BBICKA3aHbI HEOIMHAKOBBIE CyKIeHUs. TaK, pyCCKUH yIeHbIH-
opuct, pusocod mpasa npodeccop H.M. Kopkynor [1897, c. 347] Bumea
IIEAB TOAKOBAaHUA B PA3bACHEHHNU CMBICAA OTAECABHBIX IOPUAUYECKHUX HOPM.
Jpyroii pyCCKUM HCCAEIOBATEAB II0AATAA, YTO «...TOAKOBAHHE UMEET CBOEU
LIEABIO BBISCHUTBH MBICAb HOPMEI 10 ee BbIpazkeHuio» |[[IlepmeneBuy, I.®.,
1995, c. 56]. C To4YKU 3peHUs IPUANIECKOTO HO3UTUBU3MA 9TH CYKIACHUSI
Oe3ympedyHbl, OJHAKO UX HEAb3d INPHUMEHUTH K ITOHHUMAHHWIO IIpaBa Ha Co-
BpPEMEHHOM 3Talle Pa3sBUTHUS O0ILECTBA, XOTs ObI IIOTOMY, YTO IIPaBO COAEP-
JKUT He TOABKO «IIpaBOBbI€ HOPMbI», HO ¥ ITPUHIINIILI ITpaBa. Boaee mpodec-
CHOHAABHO TOYHBIMH SBASIOTCS MBICAM HEMEIIKOTO HccaemoBaTeas Moseda
Koaepa, KpyITHOTO CIielTHaAuCcTa B 00AACTH CPABHHUTEABHOTO ITPABOBEIEHUS
koHIa XIX 1 Hayaaa XX B., KOTOPBIM cuuTaa, 4TO 3aJa4el TOAKOBaHUS 3a-
KOHOB JOAXKHO OBITH IIOCTABAEHO HE BOCITPOU3BENEHHE BOAH 3aKOHOIATEAS,
a NCCAeIOBaHUE IIEAU 3aKOHA U U3BACYECHHE COAEPIKAIINXCS B HEM ITPUHIIU-
noB npasa [['ambapos, }0.C., 1911].

B coBpeMeHHOI IpaBOBOM AUTEPATYPE OAHU UCCAEAOBATEAU II0AATAIOT,
YTO «OCHOBHAH IIEAb O(PUIIMAABHOIO TOAKOBAHULA-PA3bSICHEHUd — obecrie-
YUTH C,Z_'LI/IHOO6paSHO€ IIOHHMMAaHHE COAECPKaAHUA HOPM IIpaBa U JOCTHXKEHHUE
UX OOHMHAKOBOTO IIpuMeHeHus» [Mapuyernko, M.H., 2016]: gpyrue rmoaaraor,
YTO IIeAb TOAKOBAHUS OIHA: «ySICHEHUE OAd cebd U IOsICHEHUE MIAS JAPYTHUX
cozepKaHHUdg BOAM, BhIpasKeHHOH B IpaBe» [Pagpko, T.H., Aazapes, B.B. u
Mopo3zoBa, A.A., 2016].

He BmaBasick B MHOTOYHCAEHHBIE OITHCAHUS II0IXO0B K IIpobAeMe CyIIl-
HOCTHU TOAKOBATEABHOTO IPOIIECCA, Mbl UCXO/IUM 3/1€Ch U3 0OIIIETO, CAOIKUB-
IIIETOCH B OT€YECTBEHHON MOKTPUHE IIOHSATHUS TOAKOBAHUS KaK yICHEHUS U
pa3bsacHeHUsd ITpaBa. B To ke BpeMsda B HAYYHOH cpe/ie CyIIeCTBYyeT MHEHHUeE,
YTO TOAKOBaHHE HOPM U IIPUHIIUIIOB MPECAEAYET TAKIKE IIEAb UX [IPABUAB-
HOM peaam3alinu Ha IrpakTuke [Aaekcees, C.C., 2009, c. 502; Aazapes, B.B.
u Aurenb, C.B., 2015, c. 397; OkcambITHbI#, B.B., 2012]. B npyrom cay4ae
YTBEPKIAETCs, UTO «IIPOOAEMA TOAKOBAHUS IIpaBa BBIXOIUT 34 PAMKHU pea-
An3aimu rmpasa. OHa UMeeT CaMOCTOATEeAbHOE 3HadYeHHEe B IIPOIllecce Hayd-
HOT'O UAW OOBIIEHHOT0 TI03HAHUS rOCyAapCTBEHHO-IIPABOBOM KU3HI» [Pamb-
ko, T.H., Aazapesn, B.B. u Mopo3soBa, A.A., 2016].
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Kaxkmoe 13 IpUBENEHHBIX CYKAEHUH COIEpPKUT palluoOHaAbHOE 3€p-
HO. HeoOX0MMOCTE SICHOTO IIPEACTABACHUS O COAEPIKAHUU ITPUHITUIIOB U
HOPM IIpaBa, COAEPIKAIIUXCS B €AUHOMN, pa3BUBaIOIIeHcsa 1 MHOTOYPOBHE-
BOl cucreMe pOpM HAIIMOHAABHOTO U (MAM) MEXXAYHApPOOAHOIO IIpaBa, pe-
aAn3yeMbIX B JAaHHOM TOCyZapCTBe, BO3HUKAET B XOIE ITPaBOTBOPUECKOH
U IIpaBOIIPHUMEHUTEABHON paboThbl. Hu M3maBaTh HOBBIM aKT, HU CUCTEMa-
TU3UPOBATh UMEIONINeCcsd, HU IPUMEHITh Ha IIPaKTUKE COOTBETCTBYIOIIE
HOPMBI U ITPHUHIIUIIBI IIpaBa HEAB3L 663 SHaHUA HOI[AI/IHHOﬁ BOAH 3aKOHO-
nateAs, KOTopasd IIOAy4YHAa oUIlMasbHOe BbIpazkeHue. [IpencraBasercs,
4TO CyOBEKT, KOTOPOMY HPEIOCTABAEHO TOAKOBATH IIPABO, CAMOCTOATEAB-
HO YACHLIET €ro CMBICA U Tpe6OBaHI/IH AAd Pp€aaru3alivy IIpaBOBBIX HOPM U
IPUHIIUIIOB AMOO PEIleHus UHBIX 33/a4, KOTOPhIE BXOAAT B KPYT €r0 ITOA-
HOMOYUH.

Cpasy HeoOXOaHUMO OTOBOPHUTE: 3aKOHHOCTH U ITPaBOMIOPSIA0K B 0bIIe-
CTBE€ HCKAIOYAIOT BO3MOXKHOCTH CMEIIIEHUS ITPaBOTBOPUYECKOH U IIpaBO-
pa3pacHUTEeAbHOU nesTeabHOCTU. CAemoBaTeABRHO, BCTpedalollleecs B pa-
6oTax OTIEABHBIX HCCAeOBaTeAedi MHEHHE O TOM, UTO TOAKOBaHHE 00-
AaaeT (PyHKIHUAMHU «KOMIIEHCAITHH TeXHUYECKHUX HEeSICHOCTEH, HETOYHO-
cTedl U BOCIIOAHEHUS NpPoOeAOB OpUaAnYecKuX HOopM» [Baacenko, H.A.,
2008a, 2008b], TeopeTHYE€CKH HECOCTOSTEABHO U INPaKTHYECKU HEIIPU-
emaeMo. [TomoGHBIE Cy:KAE€HUS OMAaCHBI €Ille W TeM, 4YTO MOTYT co3Ja-
BaTh YCAOBU4A [Ad HApPYIIEeHUs KOHCTUTYIIMOHHOT'O IPHHIIUIIA pas3ieAe-
HUS BAacTell Ha 3aKOHOAATEABHYIO, HCIIOAHUTEABHYIO U CyaebHy0. B Ta-
KUX CAy4YasiX Ha OpTaHbl, HE HaJleA€HHbIe (DYHKIIUIMHU IPUHSITHS 3aK0HA,
BO3AATAIOTCS HECBOWCTBEHHBbIE UM O0SI3aHHOCTH IIO0 «BOCIIOAHEHUIO IIPO-
0eAOB IOPUAUYUECKUX HOPM», MHAYE TOBOPsS, UMEET MECTO CO3IaHUe HO-
BBIX HOpM. Ha mmomo0HyIo onnacHyio TeHAeHIIMI0 B PenepaTuBHoil Pecmy-
O6avke 'epmaHusa obpallaeT BHUMaHWE H3BECTHBIM HEMEIKUH y4YeHBIH-
opuct npodgeccop Bepuna Prorepc, o yrBepxkaeHuio KoToporo «I'epma-
HU4 IIpeBpaTHAACh U3 IPaBOBOTO roCygapcTBa, OCHOBAHHOI'O Ha IIPUH-
e pa3geAeHHus BaacTell, B “rocymapcTBo cyneit”» [Prorepc, B., 2019,
c. 45]. IlpuunHO# Tako# TpaHchOpPMAaIlUU, IT0 MHEHUIO UCCAEIOBATEAd,
ABASIETCH CTPEMHUTEAbHAS AUHAMHKa 3KOHOMUYECKOTO U OOIIeCTBEHHO-
ro pa3BUTHdA, BAEKYIIas 3a COO0OH HEBO3MOXKHOCTH CBOEBPEMEHHOTO 3a-
KOHOJIATEABHOT'0 YPETYAUPOBAHUS MNPOUCXOALANINX HU3MEHEHHH B 00IIe-
CTBE, B CBSI3U C YeM HEPEIKO ITPOoOAeMBbI HOPMOTBOPYECTBA II€PEAATAIOT-
Ccsd Ha CIlelMaAu3UupOBaHHbBIE CyAbl U PenepasbHBIH KOHCTUTYIIMOHHBIH
cyn [Prorepc, B., 2019, c. 45].

CoraacHo 4. 2 cT. 36 PenepasbHOrO0 KOHCTUTYIIMOHHOIO 3akoHa «O KoH-
crutynuonHoM Cyne Poccuiickoit Peneparinim® oCHOBaHHUEM K PacCMOTpe-
HUIO [leAd O TOAKOBAHUM KOHCTHUTYILIMH SBASETCH OOHAPYXKUBIIASICSA He-
OIIPEIEACHHOCTh B IIOHUMaHUU €€ IIOAOKEHUU. [IpuMeHuTeAbHO K Oaesam

6 Cobpanue 3akoHOmaTeAbcTBa Poccuiickoit deneparmu. 1994. No 13. Ct. 1447
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0 TOAKOBAaHUU B 3TOM 3aKOHE HE IIPEAYyCMOTPEHBI CIIEIINAaAbHBIE YCAOBUS
UAU IIPU3HAKH AOIIYCTUMOCTH 3aIIpoca, KakK IIPEAyCMOTPEHO AT UHBIX Ka-
TEropu¥ aea. B CBg3W ¢ 5THUM B HPaBOBOU AHTEPATYypPE OTMEYAETCS, UTO
«Koucruryrmonnsiii Cyn, yIUThIBast CMBICA 3aKOHA U ITpeaHa3HAuYeHUE UH-
CTUTYyTa TOAKOBAaHUs, BO3AOXKHUA Ha celsl IPaBO AOMOAHSTH 3aKOHOAATEAD-
HBIE YCAOBHS OOIYCTHUMOCTH OOpAaIlleHUH WHTEPHIPETAIIMOHHBIMU IIPaBU-
AaMHU, CPOPMYAHPOBAHHBIMHU B TaK HA3bIBAEMBIX “OTKA3HBIX  OMNPEAEACHU-
ax» [Kpasen, U.A., 2016]. PakT cozganusa KoHctruryinoHHbeIM CyZIoM B OT-
OEABHBIX CAyYasX HOBBIX HOPM IIPU3HAETCS HEKOTOPBIMU CYAbIMU MAaHHO-
ro Cyzma’. Heap3d cka3aThb, 4TO YKa3aHHas TEHIEHIINS COIloCcTaBUMa C UMe-
IOIIEN MeCTO B 'epMaHuu, OAHAKO OHA [OAYKHA HACTOPaXKMUBATh, IOCKOAb-
Ky Koucrurynumonusii Cya He MOXKeT IIOAMEHSTh 3aKoHoaaTead. Hepomy-
CTHUMOCTDb BTOP3KEHHUS B KOMIIETEHITHIO 3aKOHOAATEAd IIPU PACCMOTPEHUN
cBoux nea caM Cyna KOHCTaTHpOBaA HeonHOKpaTHOo. B wactHocTH, B Ompe-
neaeauu Koucrurymumonnoro Cyna Poccuiickoit Pemepanuu ot 4 dpeBpand
1997 r. Ne 14-O «O6 oTKaze B NPUHATHH K PACCMOTPEHHIO 3ampoca 3a-
KoHogaTeAbHOro Cobpanusa BaaguMUpcKoil 00AaCTH O TOAKOBAaHHUU ITyH-
kTa “H” wactu 1 crarbu 72 Koucrutrynuu Poccutickoit Penepanum» yka-
3aHO Ha OTCyTCTBHEe y maHHoro Cyna mpaBa co3gaBaTh HOBBIE IIPaBOBBIE
HOPMEI®.

BaKHBIM OA9 HAYKU U IPAKTHUKU SIBAGETCS pasTpaHUYeHHE TOAKOBAHUSI
U KOHKpPETH3aIlHuU IIpaBa, Y4TO 00YCAOBAEHO abCTPaKTHBIM M OTHOCHUTEAB-
HO OIIpeAEeA€HHBIM XapaKTepPOM IIPHUHIIUIIOB U HOPM IIpaBa, PETyAHUPYIOIIHNX
MHoTrooOpa3sue ImpaBooTHOIIeHUH. CIIOPHBIE BOIIPOCHI IPOOAEMBI COOTHOIIIE-
HUS TOAKOBAHUS U KOHKPETHU3AlUU ITpaBa U3AOXKEHBI B IIOCAE€THUE TOAbI B
TPyAaxX YIeHBIX-IOPUCTOB C TOAPOOHBIM aHAAN30M HEIOCTATKOB, BHITEKAIO-
IIUX W3 OIIUO0YHOTO IIOHUMAaHHU ITPaBOTBOPYECKOH U IPAaBOIIPUMEHUTEAD-
HOH pedareabHOCTH [Baacenko, H.A. u 3aaounro, M.B., 2016; Epmios, B.B.,
2019; 3aaouno, M.B. u Maarorun, H.C., 2015].

B HayyHOM U IIpaKTHYECKOM ITAaHE HEOILyCTHMO CMeIlleHHe IIPaBOBbIX
KaTeropui «ToAKOBaHHUE IIpaBa» U «KOHKPETH3allHs IIpaBa», IIOCKOABKY 3TO
He COBIIQaloye U TPeOyrolle pasrpaHudeHus] KaTeropuu. KoHKpeTusa-
U IIpaBa IIpeaycMaTpUBaeT pa3BUTHE YIIPABOMOUYEHHBIMU IIPaBOTBOpUE-
CKUMHU OpraHaMM IIPUHIIUIIOB U HOPM IIpaBa, COAEPKAIlMXCSI B €QUHOMU,
MHOTOYPOBHEBOH H pasBHBaloIleiicad cucreMe (opM HAIIMOHAABHOIO U
MEXIyHapOgHOTO IIpaBa, peasnu3yeMbIX B rocyiapcTBe. ToAKOBaHUE ITpaBa,
Kak OBIAO OTMEYUEHO BBIIIE, — 3TO YSICHEHHE ITPABOTBOPYECKUMHU AUOO Ipa-

7 CwMm.: Ocoboe wmHeHue cyabu KouctutrymmonHoro Cyma Poccuiickoit Peneparvu
I0.M. [anuasoBa «Ilo neay o mpoBepKe KOHCTUTYLIMOHHOCTH YacTeH epBOU U TPETH-
el craTeu 1, yacTeil mepBoH, TpeTheil 1 yeTBepToi crathu 35 YIIK PD B cBa3m ¢ xka-
aobamu rpaxkaas A.B. AymanukoBa, A.C. Ilymkapesa u U.C. Ilymukapesar. [JJocTym U3
HH(OPMAIIMOHHO-TIONCKOBOM cucTeMbl «['apaHT.

8 Hoctyn u3 HHGPOPMAIITHOHHO-TIOUCKOBOM CHUCTEMEBI «['apaHT».
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BOIIPUMEHUTEABHBIMH OpPTaHaMU A cebsl YKa3aHHbBIX IPUHITHUIIOB U HOPM
IpaBa U UX pa3bsICHEHUE AT APYTUX.

TakuMm 00pa3oM, TOAKOBaHUE IIPEACTABASIET COO0 0COOBIH BU AEITEAD-
HOCTH I'OCyAapCTBE€HHBIX OpraHOB, AOAKHOCTHBIX AHIJ, HaHpaBAeHHOI\/‘I Ha
PACKPBITHE CMBICAOBOTO COAEP3KaHHS HOPM U HPUHIIHUIIOB TOABKO IIpaBa.
MHoOTrHe QUCKYCCHOHHBIE BOIIPOCHI TEOPUH IIpaBa MOTAHU ObI OBITH Craazke-
HBI U OAATOIIPUSITCTBOBAAH OBl CO3MAHUIO YCAOBUH AL YCIIEIIHOM 3aKO-
HOMATEABHON U OCOOEHHO ITPABOIIPUMEHUTEABHOM MESITEABHOCTH B CAydae
IPUHATHS CIIEITUAABHOTO 3aKOHA 0 HOPMATHUBHBIX IPABOBBIX akKTax. B maH-
HOM 3aKOHE CAEyeT OATh AETAABHOE OIIPEIEACHHE «TOAKOBAHHS IIpaBay,
YCTAHOBUTH HPOLEAYPY TOAKOBaHUS IIpaBa, KPYr CyOBHEKTOB TOAKOBAHUS
U Pa3pelIuTh U APYTrHue BasKHbIE BOIIPOCHI, UMEIOIIHNE HAYYHO-IIPUKAQTHOE
3HAYEHHE.

OOcyxkaeHHEe H 3aKAIOYEHHE

Kak mpencraBageTcs, IPOBEAEHHOE HCCAELOBAHHE II03BOASIET CAEAATh He-
CKOABKO UTOTOBBIX BBEIBOOB.

IepBoIii. ToAKOBaHUE IIpaBa, OKA3bIBAIOIEE CEPHLE3HOE BAUIHHE HA
IIPaBOTBOPYECKYI0O U HA IPAaBOPEAAH3AIIMOHHYIO HPAKTHKY, MOXKET OBITH
TOABKO OpUIIMaAbHBIM. Ha ceromHAaIHui neHb, XOTs 3aKOoHAa, pacKphblBa-
IOIIETO COoMepIKaHue TEPMHUHA «TOAKOBaHHUE», HE UMEETCs, TOAKOBAHHE OCY-
IIECTBASIETCH [IPAaBOTBOPYECKUMH M ITPABOIPHUMEHUTEABHBIMHU OpraHaMU
Ipu O(PUITMAABPHOM YSICHEHUH U Pa3bICHEHUH COAEPIKaHUS HOPM U IIPHH-
ITUIIOB TOABKO ITpaBa, COAEPKAIIUXCH B €UHOH, pa3BUBaloIlleiicsad U MHOTO-
YPOBHEBOH cHcTeMe (hOopM HaIITMOHAABHOTO M (HAM) MEXKAYHapOMIHOTIO IIpa-
Ba, peaAru3yeMbIX B TOCyJapCTBe.

Bropoii. [[nasekTUudecKas CBsa3b I1paBa ¢ pusocodueii U COIHOAOTHEH,
HUCTOpHEH U IOAUTHUKOM, SKOHOMHUKOHN U HUOe0oAOTHel U T. I. beccropHa, IIo-
5TOMY IIPH TOAKOBaAHHH IIpaBa CAEAYET Pa3yMHO HUCII0AB30BaTh JOCTHUXKEHHUT
YKa3aHHBIX HAYK B IEASIX HCKAIOYEHUS CMEIIeHUs PEeAMETOB Pa3AMYHBIX
HayK.

TpeTHii. CylieCTBYIOT MHOTOYHCACHHBIE OIIMCAHUS IIOAXOI0B K IIpobae-
Me CYIIHOCTH TOAKOBATEABHOTO IIpollecca. ABTOD K€ HUCXOMUT U3 ITOHSITUI
TOAKOBAHUS KaK YACHEHHS U Pa3bsICHEHUS IIpaBa AT €TO PeaAnu3alvuy UAU
pelleHNs WHBIX 3a4a4, KOTOPbIe BXOAAT B KPYT IIOAHOMOYHU CyOBEKTa TOA-
KOBaHU4.

YeTBepThIH. BAaronpuaTHbIE YCAOBUS [AS YCIIENTHOM MTpaBOTBOpYE-
CKOU U 0COOEHHO ITPaBOIPUMEHHUTEABHOH AeITEeABHOCTH MOTYT OBITH CO3/1a-
HBI IPUHSTHEM CIIEITHAABHOTO 3aKOHA O HOPMATHUBHBIX IIPABOBBIX aKTaX, B
KOTOPOM HEOOXOAVMO OATh AETAAbHOE OIIPEEACHHE «TOAKOBAHHS IIpaBay,
YCTAaHOBUTBH IIPOLIEAYPY TOAKOBAHUS IIpaBa, 3aKPENUTh KPYr CyOBEKTOB
TOAKOBAHUS U YPETYAHPOBATDH U APYyTHe BazKHble HAYYHO-IIPUKAQIHBIE BO-
IIPOCHI.
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BBegeHve. 3Ha4MMOCTb CyAe6HbIX PELLIEHW B YrONIOBHOM Cy[OMNPOU3BOACTBE AETEPMUHUPO-
BaHa OTpPaXXeHWeM B HMX OCHOBHbIX 3TaroB W pe3yrbTaToB YrofloBHO-MpoLeccyarnbHoi aes-
TenbHocTy. Mo Ka4ecTBY CyAEGHbIX PeLLeHNin OLieHBaeTCs CnpaBeSIMBOCTb NPaBOCyAus, Cro-
COBHOCTb rocynapcTsa ah(eKTUBHO 3aLUmLLaTh Npaea U cBOGOb! IUHHOCTM.

Teopetudeckue ocHoBbl. MeTogbl. O6bEKTOM UCCIE[0BAHUSA SBNISIOTCS NPABOOTHOLLIEHUS], BO3-
HUKaloLMe, U3MEHSIIOLLMECS U NPeKpaLLaloLLMecs B CBA3W C NPUHATUEM CyAeGHbIX PELLEHWA.
MeTofonormyeckyio OCHOBY MCCNeLoBaHWs COCTaBNSOT BCEOOLUMI AManeKTU4eckuin MeTon
NO3HaHWs, METOJ, BKIIOYEHHOrO HAGMIOAEHWS!, METOAbI aHANM3a U CUHTE3a, CTPYKTYPHO-YHK-
LMOHarbHbI METOL,.

PesynbTathl nccriefoBaHusi. ABTOPbI MPUXOAAT K BbIBOAY O TOM, YTO OCHOBHbIE MHCTUTYLIMO-
HanbHble NMPU3HaKK Cyae6HbIX peLleHunii (MpoLeccyarnbHas hopma, pernameHTUpoBaHHble 3a-
KOHOM Tpe6oBaHus K cofepXaHuio, MopsiAok BbIHECEHWS, 0653aTeNbHOCTb A1 UCTIONHEHNS,
0CO6bIVi MOPSIOK VX NMPOBEPKW M NepecMoTpa) 06YCIOBNEHbl UX PE30SIIOTUPYIOLLMM XapaKTe-
pOM, a TaKkxe crneLngUKon rHoCEONOrM4ecKo AeATENbHOCTU Cyaa Npu UX BbIHECEHWH. [TpUHS-
TVe cyne6HOro peLLEeHUst — CIOXKHbIA MeXaHW3M, COCTOSILLMIA U3 COBOKYMHOCTM Pa3HOO6Pa3HbIX
CTPYKTYPHbIX 3JIEMEHTOB, HaXOASLUMXCA APYT C APYroM BO MHOXECTBEHHbIX MPSIMbIX Y KOCBEH-
HbIX B3aUMOCBSI3SX.

O6cyxnaeHve u 3akmodeHne. Cyne6Hoe peLleHne Kak akT cyfae6GHON BNacTy [OIKHO OTpaXaTth
€e OCHOBHbIE CBOMCTBA: CAMOCTOSATENIbHOCTb, HE3ABUCUMOCTb, PETYNATUBHBIV U NpaBonpume-
HUTEIbHbIN XapaKTep, CUTYaLMOHHOCTb, LieNleHanpaBeHHOCTb, 0GbEKTUBHOCTL. Cyne6Hble pe-
LLIEHMS B MX COBOKYMHOCTU [OSKHbI OTBEYATh TPEGOBAHUAM MOMHOThI CyAe6HOM BnacTu. Bax-
HEWLLMM CBOWCTBOM CyIeGHOMO peLLeHUst ABMSIeTCS er0 COOTBETCTBUE TPEGOBAHUAM NPaBOBbIX
HopM. K yuncny npusHakoB NpaBoBOro xapakTepa Cyne6HOro peLleHus CreflyeT OTHECTU: perne-
BaHTHOCTb PELLEHUS NePapX1YHOCTV NPABOBbIX MPEANVUCaHUI, PETYNIMPYIOLLMX ero opmy, co-
[epXaHvie 1 NopsifoK BbIHECEHWSI; HaAnexXallee ToNKoBaH1ue HOpM npaBa, MPUMEHEHHbIX Npu
NPWHATUM JaHHOro peLueHus. O60CHOBAHHOCTb CYeGHOMO PELLEHMUS MOCTPOEHa Ha OGBEKTUB-
HOW CeMaHTU4eCcKoi CBS3W MeXy pe3ynbraTamu [oKa3blBaHUsl, KOTOpble HaXOAsT CBOE OT-
paxeHve B onucaTeslbHO-MOTMBMPOBOYHOM YacTy PELLEHUS, U NPSAMbIMU BbiIBOAAMM cyda Mo
CYLLIECTBY paccmaTtpuBaemMoro Bornpoca B pe3ooTUBHOM YacTu. YeMm Bbile HEOGXOAUMbIN Ypo-
BEHb [JOKA3aHHOCTU MpW MPUHATAN PELLEHNst 1 YeM YeT4e perflaMeHTMPOBaHbI NpoLeaypbl Ao-
KasblBaHWs Y MPUHATUS peLLeHNsi, TeM Bbille CTeneHb 060CHOBAHHOCTM CyAeGHOro peLleHus.

KnroueBble cnoBa: cyqe6Hoe peLueHne, CyaebHbin akT, 060CHOBAHHOCTb, MOTUBUPOBAHHOCTb,
CBOVICTBa CyAebHOro peLueHus, cygebHas BnacTb, CpaBefiMBoCTb
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Introduction. The importance of judicial decisions in criminal proceedings is determined by
their observance of the established stages of such criminal proceedings. The quality of judicial
decisions determines the fairness of justice, and the ability of the state to effectively protect the
rights and freedoms of the individual.

Theoretical Basis. Methods. The object of the study is the legal relationship arising, changing
and resolving, in connection with the adoption of court decision. The methodological basis of
the research is the universal dialectical method of cognition, including observation, methods of
analysis and synthesis, structural and functional method.

Results. The authors came to the conclusion that the main institutional features of judicial
decisions (procedural form, requirements to the content regulated by the law, the procedure
for making, binding, special procedure for their verification and review) are determined by their
nature, as well as by the specifics of the epistemological activity of the court when making
them. Judicial decision making is a complex mechanism consisting of a set of various structural
elements that correspond with one another in various multiple direct and indirect relationships.
Discussion and Conclusion. Judicial decision as an act of judicial power should reflect its basic
properties: independence, regulation and law enforcement, decisiveness and objectivity. Judicial
decisions taken together must meet the full requirements of the judiciary. The most important
property of a court decision is its compliance with the requirements of legal norms. Among the
features of the legal nature of the judgment should include: the relevance of the hierarchy of
legal regulations governing its form, its content and procedure, and the proper interpretation of
the rules of law applied in making this decision. The validity of the court decision is based on an
objective semantic link between the results of the evidence, which are reflected in the descriptive
and motivational part of the decision, and the direct conclusions of the court on the merits of the
issue under consideration in the operative part. The higher the level of proof required in making a
decision and the more clearly regulated the procedure of proof and decision-making — the higher
the degree of fairness of the court decision.

Keywords: judicial decision, a judicial act, the validity, motivation, properties, judicial decisions,
judiciary, justice
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BBenenue

3Ha‘II/IMOCTL Cy,ZLe6HBIX pemeHHﬁ B YIOAOBHOM CyOOIIPOHU3BOACTBE [O€-
TEPMUHHPOBaHA OTPaAzKEHHUEM B HUX OCHOBHBIX 3TAllOB U PEIYABTATOB yIO-
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AOBHO-TIPOIIECCYAaABHOH nesaTeAbHOCTH. OrpaHudeHUe OCHOBOIIOAATAIOIIINX
OpaB U CBOOOM YEAOBEKA B YTOAOBHOM CYAOITPOM3BOJICTBE OCYIIIECTBASIETCS
TOABKO Ha OCHOBaHUM CyaeOHbIX perrteHuii. CyzmeOHbIE peIlleHMsl OIleHWBa-
IOTCH OOILIECTBOM C ITO3UIIHME OOOCHOBAHHOCTU U CIPABEIAWBOCTHU, CIIOCOD-
HOCTH IOOAKHBIM 00pazoM pa3pellduTh BO3ZHUKIIWE COIMUAABHBIHA KOH(AUKT,
[OOCTHYBb DasaHCa MEXIy WHTepecaMH OOIIeCTBa U YaCTHBIMU HUHTEPECaMH,
00eCcIeynTh PEeaAbHYIO 3alllUTy IIpaB U CBOOO AHII, BOBAEYEHHBIX B cepy
YTOAOBHOTO CYIOITPOU3BOACTBA. [0 KauecTBy CyAeOHBIX PEIIeHUM OolleHuBa-
eTCd CIIPaBEIAWBOCTD ITPABOCYAUS, CIIOCOOHOCTH TocyaapcTBa 3PPEKTUBHO
3alMIIaTh IpaBa U cBoboabI AMYHOCTU. ExkeromHo cymamu Poccuiickoit de-
A€palyu B YTOAOBHOM CYAOIIPOU3BOACTBE IIPUHUMAIOTCA COTHU ThICAY PEIIIC-
HUl. B cpemHeM mo KaskoMy yTOAOBHOMY AeAy npuHuMaetrcsa 6oaee 20 cy-
[OeOHBIX pelIeHu (He cuuTas pelIeHu, BBIHOCUMBIX IPH UCIIOAHEHHHU IIPH-
roBopa). 3HAYUMOCTb CYAeOHBIX pelIeHUu TPyAHO MepPeolleHUTb. Kak BEpHO
OTMEYAaloT 3allafHble UCCAEIOBATEAN, OAUH TOABKO ITPUTOBOP UMEET MHOKe-
CTBO IieAed, cpenu KOTOPhIX — HaKa3aHue IpaBOHApPYLUIUTeAeH, COKpalleHue
IPECTYIIHOCTH, UCIIPABAEHHE U peabuAnTAaIlUS ITPpAaBOHAPYIIIHUTEAEH, 3a1TUTa
o0111ecTBa, BO3MEILEHHE IIPABOHAPYIIUTEAIMH yIllepba AWIlaM, IOCTpaiaB-
HIIUM OT COBEPILIEHHBIX UMHU IIPECTYIIACHUH, U T. a. [Freixo, 1., 2019, p. 473].
OTcyTcTBHE €IMHOIO METONOAOTHYECKOr0 IIOAX0a K IIOHMMAHUIO O0Ie
IPaBOBOM HPUPOALI PA3AMYHBIX CyAeOHBIX PEIIeHUH M UX COITMAABHOM 3Ha-
YHUMOCTH, OOLITHOCTH OCHOBHBIX TPeOOBaHUM, IIPEeAbIBAAEMbBIX K HUM, HEIO0-
CTATOYHOCTH IIPABOBOIO PErYAHPOBAHHS HEOOXOAMMBIX CBOHCTB CyneOHOro
pelIeHnsd, HeHaIAeKalllas IIpaBoBasl pPerAaMeHTallUs IIPOLEeAypbl IIPHHS-
THUSA PA3AUYHBIX CyAeOHBIX PEIIeHUH IIPUBOAAT K BRIHECEHUIO CYIeOHBIX pe-
HIeHUH, He CIIOCOOHBIX HAIAEXKAIIIUM 00pa30oM PETYANPOBATH BO3HHKAIOIIIHE
YTOAOBHO-TIPOIIECCYaAbHBIE OTHOIIEHMs. BaskHeIe mpobaeMoii SBAsIETCS U
obecriedeHre 3aKOHHOCTH CyAeOHBIX perreHud. Hepenko cyn, mpuHUMAas pe-
HIEHUS], CYUTAET HEOOXOMUMBIM COOAIOCTH AHIIIb HOPMBI YTOAOBHO-IIPOIIECCY-
aapHOTO Kogaekca Poccuiickoit ®enepanmu', He yuuThIBad HoAOXKeHNA KoH-
crutyiuu Poccuiickoit @enmepariui, oOLIeTpU3HaHHbBIE TPUHITUITBI 1 HOPMBI
MEXKIYHAPOIHOTO IIpaBa, YTO HE II03BOASIET B JOAYKHOM CTEIIEHU 00ECIIEYUTh
JAaHHBIMU PEILIEHHUSIMHU JOCTHXKEHHE 3aa4 YTOAOBHOTO CyIOIIPOU3BOACTBA.

TeopeTHueckHe oCHOBBI. MeToAbI

OOBEKTOM HCCAEIOBAHUS SBASIOTCS IIPAaBOOTHOIIIEHUS, BOSHUKAIOIIIUE, U3-
MEHSIONIUECT M IIPEKPAIlaloNIiecd B CBS3H C IIPUHATHEM CYAEOHBIX pe-
meHu. MeToIOAOTHYECKYI0 OCHOBY HUCCAENOBAHUS COCTABASIOT BCEOOIIIHH
OUAAEKTUYEeCKUY MeTO[ IMO3HaHWsd, IO3BOAUBIIHNN U3YYUTH HPEAMET HC-
CAEIOBaHUS BO B3aUMOCBSI3H C JAPYTUMH HPABOBBIMU SIBACHUIMHU, a TaK-

! YroAoBHO-TIpOLleCCYyaAbHBIM KosieKC Poccuiickoit denepaiivu : npuHAT [ocy1apcTBEH-

Hoi Iywmoii 22 Hos6. 2001 r. : o cocrogHuio Ha 8 auB. 2019 r. // Cobpanue 3aKo-
HomaTeabcTBa Pocuiickoit Penepanmu. 2001. Ne 52 (4. 1). Ct. 4921.
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sKe obIlleHayYHbIe ¥ YaCTHOHAYYHBIE MeToAbl. lleaeHaTpaBAEHHOE U3YUEHIE
IpeaMeTa MO3HAHUS C IPUMEHEHUEM SMIIHPHUIECKOT0 METO[A HAYYHOTO UC-
CA€IOBaHUS — BKAIOUEHHOTO HAOAIOLEHUA — II03BOAHAO YCTAHOBUTEL 0COOEH-
HOCTH BBIHECEHUS CYyIeOHBIX PEIIeHUl B YTOAOBHOM CyAOIIPOM3BOJICTBE, a
OpUMeHeHHE MeToa 0600IIEHUST — OTIPEAEAUTh OCHOBHBIE 3aKOHOMEPHOCTHU
aTOTO IIpoilecca. [locpecTBOM METOOOB aHaAM3a U CHHTEe3a, CTPYKTYPHO-
PYHKIIMOHAALHOTO METO[a HAYYHOTO [IO03HAHUSA BBISBAEHBI COMEPIKATEAD-
Hble 0COOEHHOCTH PA3AUYHBIX CBOUCTB CyAeOHbBIX PEIIeHUH.

PeSYABTaTBI HCCACOOBaAHHSA

Bompockl, Kacarlyecss pa3AUYHOTO BUIA PEIIeHUH B yTOAOBHOM IIPOIlecCe,
CTaAU IIPEIMETOM CEPhEe3HBIX HAYYHBIX NCCAEIOBAHUM, HAUMHAS C CEMU/Ie-
CATBIX TOAOB IIpomiaoro Beka [AynuHckad, [1.A., 1976; I'pomreBoii, F0.M.,
1979]. B aToT nepuos BIepBbIe B COBETCKOM YTOAOBHO-IIPOIlECCYaAbHOM Ha-
YK€ IOABEPTANUCE CEPBE3HOMY HMCCAEIOBAHUIO TEOPETHUECKHE U ITPaKTHUYe-
CKHe BOITPOCHI, Kacalollluecs IPaBOBOM HPUPOALI PEIIEHUH B YTOAOBHOM
CYIOTIPOU3BOACTBE, UX IIPU3HAKOB U BU/IOB.

HenameHHBIM BHUMAaHHEM YTOAOBHO-IIPOIIECCYaABHOM HAyKU II0AB30Ba-
AUCH IPOOAEMBI OOecriedeHusT 3aKOHHOCTH W 00OCHOBAHHOCTH MPUTOBOpPA.
C KOHIIAa NATUAECATHIX ToA0B XX B. ObIAO OIIyOAMKOBaHO HEMAAO paboT, I10-
CBSIIIEHHBIX TTpUroBopy [AreeBa, I''H., 1957; IlepaoB, U.[., 1960; ®aTkya-
anH, ®.H., 1965; Mupenukuii, C.I'., 1989; Ilerpyxun, U.A., 2009; YaikoB-
ckag, M.A., 2013; 3aropckuti, I'"U., 2017]. C Hagasa XXI B. mpeamMeToM
boAee TPUCTAABHOTO BHHUMAHUS CO CTOPOHBI UCCAEIOBATEAEH CTaAU BOIIPO-
CBbI XapaKTEPUCTHUKHU OTIAEABHBIX BHIOB PEIIIEHUI B YTOAOBHOM CYOIIPOU3-
BoactBe. [lo aTo# mpobaemMaThKe OBIAO 3AIMMIIEHO HEMAaAO AUCCEPTAITHM
[Kusaszes, A.A., 2004; ITomoabckuii, M.A., 2007; Tpaxos, P.A., 2010; YepBoTt-
kuH, A.C., 2013; Baposa, M.A., 2014; Epmosa, H.C., 2014]. Coyctsa 6oaee
geM 30 AeT C y4eTOM COBPEMEHHBIX PEaAUH Pa3BHTHUA YTOAOBHO-IIPOIIEC-
CyaAbHOTO TIpaBa Oblra TiepeusmaHa pabota [1.A. AynurHckoi «PelieHus B
YTOAOBHOM CyZOIIPOM3BO/ICTBE: TEOPHU, 32aKOHOAATEABCTBO, IIPAKTHUKa» [Ay-
nuHckad, [1.A., 2010]. B gyectb 95-aeTusa co nua poxaenud [1.A. AynmnHcKoM
BBIIIEA B CBET KOAAEKTHUBHBIN TPV VIEHBIX-IIPOIIECCYaAuCcTOB MOCKOBCKOM
TOCyJapCTBEHHON I0PUANYECKON aKaaeMuu «/[oKa3bIBaHUE U IIPUHATHE pe-
IEHHH B COCTSA3aTEABHOM YTOAOBHOM CyIOIIPOHU3BOACTBE» [MacAeHHHKO-
Ba, A.H., pen., 2017]. IIpobaembl obecriedeHus KadecTBa CyAeOHBIX perrle-
HUH IIPUBAEKAIOT BHUMAaHHe 3apyOesKHBIX ydueHbIX [['AnmHcbka, H.B., 2015;
Mapoukin, O.I., 2015; Carocapuyk, X.P., 2017] u uccaenoBareaeii — crieriu-
aAHCTOB B o0aacTu Apyrux orpacaeii nmpasa [[Tonomapenko, B.A., 2007; 3a-
ratinoBa, C.K., 2008; Ty3osB, H.A., 2006].

TeMm He MeHee Ha CETOAHAIIHUN IEHb OCTAETCS HEPa3PELIEHHBIM IEABIN
PO IPo6AEM ODIIIETO U YACTHOTO XapaKTepa, UMEIOIIHNX OOABIIIOE TeOPETHYE-
CKO€ W IIPaKTHYEeCKOe 3Ha4YEHHE, eCTh HacToATeAbHAs HEOOXOJUMOCTD TAY0O-
KOT'O TEOPETUIECKOTO aHAAW3a YTOAOBHO-TIPOIIECCYAABHBIX TTpo0AeM TpeboBa-
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HUH, TpeIbIBAIEMbBIX K CYZAeOHBIM PEIIeHUIM, MOIEAEH IPUHATHS PA3AUYHO-
ro BHUA CyIeOHBIX PEIEeHUH, CHCTEMHOIO HCCAEOBAHMS BCEH COBOKYITHOCTU
haKTOPOB, ITO3BOASIIOIINX COBEPIICHCTBOBATH 3aKOHONATEABCTBO M IIPABO-
IPUMEHUTEALHYIO IIPAKTHKY B pacCMaTpPHUBaeMoi cpepe neaTeAbHOCTH.

II.A. AynuHCKasa paccMaTpHBasa PEIIEHHE B YTOAOBHOM CyIOIPOU3BOA-
CTBe KaK OOA€YEHHBIH B YCTAHOBAEHHYIO 3aKOHOM ITPOIIECCYaABHYIO (bopmy
IPaBOBOM aKT, B KOTOPOM MOAXKHOCTHBIE AHIIA, OTBETCTBEHHBIE 3a ITPOM3-
BOACTBO IIO AEAY, B IIpEACAAX cBoeH KOMIIETEHIINHU B OIIPEAEACHHOM 3aKOHOM
IOPSI/IKE JAIOT OTBETHI HA BO3HHUKAIOIIHE 10 JIEAY IIPABOBBIE BOIIPOCHI U BbI-
pazkaroT BAACTHOE BOAEUIBSIBACHUE O NEHCTBUAX, BHITEKAOIINUX U3 YCTAHOB-
A€HHBIX O6CT05{TCABCTB H HpeI[HI/IcaHI/II\/II 3aKOHa, HalIpaBACHHBIX HAa JOCTHUZKE-
HUE 3a/1a4 YTOAOBHOTO CYIOIIPOU3BOACTBax [AymmHCKad, [1.A., 1976, c. 14].

[Toaaraem, 4TO B COBPEMEHHOM ITOHUMAaHHU KaTeropus «CyaeOHoe pelie-
HHE» UMeeT MHOI'OACIIEKTHBIM XapaKTep: OHO MOKET OBbITh PacCMOTPEHO B
MaTepPHaAbHOM CMBICAE (3aKAIOYEHHE CyZa M0 OIIPEIEACHHOMY BOIIPOCY), B
IPOIIECCYaABHOM (CAMOCTOSITEABHBIH, BBIHECEHHBIN OAd pa3pelleHus JaHHO-
ro BOIIPOCA IIPOIIECCYAABHBIH aKT AH00 YacTh MHOTO IIPOLIECCYaABHOTO aKTa,
OTpazKarIIero cyaebHoe AefiCTBHUE, B XOIe KOTOPOTO OBIAO ITPUHATO COOTBET-
CTBYIOIILIEE IIPOIIECCYaAbHOE PEIIeHUE); ¢ TOYKH 3PEeHUS TEOPHU MIpaBa (akT
HUHAUBUAYaABHOI'O IIPABOBOIO PETCYAMPOBAHUSA, ABAGIOIMNNCA OOHUM U3 BU-
[IOB ITPaBOIIPUMEHUTEABHBIX aKTOB, a TaKKe IPUANIECKU PaKT, II0OPOKIa-
IOLHH BO3HUKHOBEHHE, U3MEHEHHE AM0O0 IpeKpalleHUe COOTBETCTBYIOIIHNX
IIPOLIECCYaABHBIX IIPaB B 00s13aHHOCTeH). THCTUTYIIMOHAABHBIMHY ITPH3HAKA -
MU CyZeOHBIX PEIIeHHH, OTAHYAIONINMH UX OT MHOTOYHCAEHHBIX BBIBOZIOB U
3aKAIOYEHHU CyZla B XOZle YTOAOBHOTO CYIOIIPOU3BOCTBA, SABASIIOTCS UX Xa-
pakTep (3aBepIIarOT OIpPEeAeA€HHBIE ATAIMbl SIIUCTEMOAOTHYECKON MesITeAb-
HOCTH CyJa, UMEIOT PEe3yABTHPYIOIIe-0000Iaromniee 3Ha4eHUe, BAEKYT IOPH-
OUYEeCKH 3Ha4YMMbIe IOCAEICTBUSI) U IIpolleccyasbHas popMma [Beages, M.B.,
2018e, c. 79-80]. CynebHoe pellleHHE KaK aKT PeaAHu3alluud CYyIOM CBOUX
TIOAHOMOYHH JOAYKHO OTpPazkKaTh OCHOBHBIE CBOHICTBA CyneOHO BAACTH.

K uucny npusHakoe Karo0020 cyoebH020 peuleHusl, ompar<arouiezo c8oli-
cmea cyoebHoll 8nacmu, OTHOCSITCH: CAMOCTOATEABHBINM M HE3aBUCHUMBIN Xa-
paxkrTep (pelreHue MPUHUMAETCS B YCAOBHAX, MCKAIOYAIOIIHNX BO3aeHCTBHE
Ha Cy[; CyIbHW HE3aBUCHUMEBI, ITIOYUHSIOTCS TOABKO 3aKOHY, PyKOBOICTBYIOT-
Csl BHYTPEHHUM y0eKIeHHeM, OCHOBAHHBIM Ha aHaAN3€ BCEH COBOKYITHOCTH
00CTOATEABCTB [IeAd, 3aKOHE M COBECTH; Cy[, IIPU IPHUHSITHUH PEIleHNd He3a-
BHUCHM OT BBIIIIECTOLIIHNX CYZIOB B TOAKOBAaHUU ITpaBa: PellleHus KaxKa0# Cy-
OeOHOM MHCTaHIIMK MMEIOT OJAMHAKOBYIO CHAY); CUTYaIlMOHHOCTE (pelIieHue
BBIHOCUTCH [IASI Pa3pelIeHns KOHKPETHOI'0 IIPaBOBOTO KOH(MANKTA Ha OCHO-
BaHHUU IPOIIECCYAaABHOTO aKTa o0paleHus YIIOAHOMOYEHHOTI'0 Ha TO YYaCTHHU-
Ka YTOAOBHOTO CyIOITPOHN3BOACTBA); [IeA€HAIIPaBAEHHOCTE (BOAEBOH OCO3HAH-
HBIH aKT, pa3pellaroliii KOHKPETHBIH IIPaBOBOH KOHMAUKT U HAIIPABACH-
HBIF Ha 3allUTy B KaXXI0M KOHKPETHOM YTOAOBHOM [IEA€ ITPAB U 3aKOHHBIX
HHTEPECOB AMYHOCTH, OOIIleCTBa, TOCYAapCTBa); OOBbEKTHBHOCTE (IIPUHUMA-
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eTCsl He CyOBbEeKTUBHO-TIPOU3BOABHO, & B paMKaX IIPaBOBBIX HOPM, OIpeme-
ASTIOIINX TIOPSO0K €ro IIPUHATHS, (POPMY U COAep:KaHUe, a TaKKe B paM-
KaxX ITPaBOBBIX IIPeAIINCAaHUM, 0003HAYAIONINX I'PAHUIIEI YCMOTPEHUS Cyaa;
BBIHOCUTCH C YYETOM ITO3UIIHI CTOPOH; HOCUT MOTHUBUPOBaHHBIN XapaKTep);
0043aTEeABPHOCTD (HMeeT 06s13aTeABHBIH XapaKkTep U IIOJACIKUT Oe3yCAOBHOMY
UCIIOAHEHUIO AWIIAMH, KOTOPBIM OHO afpecoBaHO, 00ecIiedynuBaeTCd IPHHY-
OUTEABHBIM 00pa30oM); PETYASITUBHBIN XapaKTep (0Ka3bIBaeT PEeTyAHPYIOLIee
BOBﬂeﬁCTBHe Ha BO3HHUKAIOIIHUE B Ka>KAOM KOHKPETHOM AEAE€ YTOAOBHO-IIPO-
I1eCCyaAbHBIE IIPABOOTHOIIIEHHUS ITyTEeM YTOYHEHNUS U KOHKPETHU3alllu COeP-
JKaHHUS U CMBICAA TIPABOBBIX HOPM IIPHUMEHHUTEABHO K €70 yYaCTHUKAaM, MO-
JKET OIIPEe/IEAdTh NaAbHelIllee BUKEHHE YTOAOBHOIO [IeAd); ITPaBOIIPUMEHU-
TEABHBIU XapaKTep (ABASIETCS Pe3yAbTaTOM TOAKOBAHUS IIpaBa).
BHyTpeHHHUMU CBOMCTBAMH AIOOOTO CYZIEOHOTO PELICHHs, OTPAIKAFOIIIH-
MU €ro IOPHUANYECKYIO CYILIHOCTb U COAEp3KaHHe, IBASIOTCH €T0 IIPaBOBOH
XapakTep, 000CHOBaHHOCTD, CITPABEIANBOCTb U MOTUBHUPOBAHHOCTD. M3Ha-
YaABHO BBICTyHasl TPeOOBaHUSIMU, KOTOPBIE HPEIBABAIIOTCH K CYAEOHBIM
pellleHuaM, IIPH HX Peasnu3alluy IIpaBOBOM XapakTep, 000CHOBAHHOCTD,
CIIPaBEOAMBOCTD U MOTHUBHPOBAHHOCTE 3THUX PEIIEHUH CTAHOBATCH UX CBOH-
crBamMu. He MOTyT OBITH pacCMOTPEHBI B KA4eCTBE IIPABOBBIX CBOMCTB Cy-
OeOHBIX PENIEHUM HX Pa3yMHOCTb U I1eA€COO00PA3HOCTb, ITOCKOABKY OHH
He OTHOCATCH K IIPaBOBBIM Kateropuam [Epmos, B.B., 2013, c. 30].
TpaauIMoOHHO BBICTyIIas B KAYECTBE OHOI'O M3 OCHOBHBIX CBOUCTB cyne0-
HOI'O pPEIICHINAd, 3aKOHHOCTh B COBPEMEHHBIX YCAOBHAX Y2KE€ HE OTBEYAET IIO-
TPEeOHOCTSM BpPEMEHHU, ITOCKOABKY (POPMaAbHO O3HAYAET AUIIEL COOAIOZIEHIE
TpeOOBaHUI HOPMATUBHBIX IPABOBBIX aKTOB, YTO HE OXBAaThIBaeT BCEYU COBO-
KYITHOCTH IIPaBOBBIX HOPM, PETrYAHUPYIOIIUX IIPOLECC IPUHATHUSA PELICHUd U
ero copepzkanue. TeopeTHyeCKr OOOCHOBAHHBIM M ITPAKTUYECKH HEOOXOIH-
MBIM IIPEACTABASIETCSI OIIPeeACHHE B KA4eCTBe BasKHEHIIIero CBoicTBa cyaeo-
HOTIO PEILIEeHHs €r0 COOTBETCTBUA TPeOOBaHHSIM IIPAaBOBBIX HOPM (IIPaBOBOH
XapakTep CyAeOHOTO pellleHusd). BaskHEHIITMMH ITPU3HAKAMHU, OTIPEIEATIOIIH-
MU COAEp>KaHUE TAKOro CBOHCTBA CyIe0HOTO PeIIeHUs, KaK eT0 COOTBETCTBHE
TpebOBaHUAM IIPABOBBIX HOPM, SIBASIOTCS PEACBAHTHOCTE PEIIeHUd Hepap-
XUYHOCTHY ITPABOBBIX IIPEAITMCAHUH, PETYAUPYIOITHX €r0 POPMY, COAEPKAHUE
U TIOPsiIOK BBIHECEHHS; HAlAeXKalllee TOAKOBAaHHE HOPM MIpaBa, IPUMEHEH-
HBIX [IPU IIPUHSITHU JAHHOTO PEIIEHUS; COOTBETCTBHE CyAeOHOTO PEIIeHUsS
TpeOOBaHUAM IIPABOBBIX HOPM, PETYAHPYIOIIUX ITOPS/IOK ¥ OCHOBAHUS €T0
BBIHECEHUS, coAepsKaHue U POpPMYy; OTHOCUTEABHBIH XapaKTep COOTBETCTBULA
CcynmeOHOTO pellleHus IPaBoOBLIM Ipeanucanusam [Beases, M.B., 2018f, c. 6-9].
[Ipenmeabl COOTBETCTBHUA CYAEOHBIX PEIIeHWH ITPeAITMCAHUAM IIPaBOBBIX
HOPM He HOCST abCOAIOTHOTO XapaKTepa: HapylleHHe HOPM yTOAOBHO-IIPO-
IIECCYaABHOIO IIpaBa MOXKET MMETh He3HAYUTEALHBIN XapakKTep, He BAHIIO-
ITUH Ha CYIIIeCTBO pas3pelraeMbIX CyaeOHbIM pelleHneM BOIIPOCOB, He 3aTpa-
TUBAIOIIMH [IpaBa U IPaBOBbIE HHTEPECH] YYACTHUKOB YTOAOBHOTO CYIOIIPO-
U3BOJICTBA; B IIPUHATOM PEIIEHUN MOTYT COAEPKATHLCHA OIIEYATKH U OLTUOKU
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TEXHUYECKOI'0 XapaKTepa, He BAULIONINE Ha CYIIECTBO PEIleHUs; qOITyIIeH-
HBbIE B XOJ€ IPEABIAYIIEro IIPOM3BOACTBA M0 OEAY HApYIIEHUS MOTYT OBITH
yCTpPaHEHBI CYZIOM, BO3MOIKHbBIE OTPAHHUYEHHN U YMaAeHUS IIpaB yIaCTHUKOB
YTOAOBHOTO CYAOIIPOU3BOICTBA KOMIIEHCUPYIOTCH U BOCCTAHABAUBAIOTCS B
XOJle JaAbHEHIIIero Ipou3BOICTBA I10 YTOAOBHOMY neay [Beases, M.B., 2018f,
c. 10-13]. ITpobGaeMBI HepapXUIHOCTH IPABOBBIX HOPM IIPU IIPUHATHH perle-
HUH SBAFIOTCS OOIIMMHU A9 MHOTEX cTpaH [Monyakane, M.M.M.-E., 2019].

O0GOCHOBaHHOCTE CyZIe0HOTO PEIIEHHsI [TOCTPOEHa Ha OO0BEKTUBHOMN CcCeEMaH-
TUYECKOH CBA3U MEXKYy Pe3yAbTaTaMHt NOKa3bIBaHUHA, KOTOPhIE HAXOAAT CBOE
OTpazKeHHe B OIMHCATEABHO-MOTHBHPOBOYHOM YaCTU PELIEHUs, ¥ HPIMBIMU
BBIBOJAMH CyZla II0 CYIIIECTBY pacCMaTpHUBaEeMOTO BOIIPOCA B PE3OAIOTHBHOM
gacTu. BeIBombI cyza 060 BcexX BOIIPOCAX, TTOMAEIKAIINX Pa3PEIIeHUIO, STBAS-
IOTCH OPSIMO U HETIOCPEACTBEHHO BBITEKAIOIIMMU U3 MCCAEQOBAHUS 10KAa3a-
TeAbCTB. CTereHb 000CHOBAHHOCTH CYAeOHOTO PELIECHUS He SIBASIETCH HEM3-
MEHHOM KaTeropHuel: ee comepzKaHue BapbHPYeTCs B 3aBHCHUMOCTH OT BHOA
OpUHUMaeMoro cyaebHoro perrenus. OHa 00yCAOBA€HA YPOBHEM [IOKA3aHHO-
cTu (PaKTUIECKUX OOCTOSATEABCTB JIEAa, HEOOXOMUMBIM [AS TIPUHSATUS COOT-
BETCTBYIOIIETO PEIIeHNT, ¥ MOKET OBITh OXapaKTepu30oBaHa C KA4eCTBEHHONU
M KOAWYECTBEHHOU CTOPOH. KauecTBeHHBIE XapaKTEePUCTHUKH CTEIIEHH 000CHO-
BaHHOCTHU [eTEPMHUHUPOBAHBI IIPEIMETOM U IIpeleAaMHU TOKa3bIBaHUS (OIIpe-
neAeHueM Kpyra PaKTHIeCKUX 00CTOSTEABCTB, IIOJAEIKAIIIX YCTAHOBACHHIO U
HEOOXOMMBIX JIAS IPHUHATUS COOTBETCTBYIOIIEro pellleHus:). Yem GoabIlie 06-
CTOSITEABCTB HEOOXOIUMO YCTAHOBUTD JAS IIPUHSATUS TOTO MAH HHOTO IIPOIIeC-
CYaABHOT'O PEIIeHUs, TEM BBIIIIEe CTEIIEHb €0 OOOCHOBAHHOCTH C KA4YECTBEHHON
TOYKHU 3peHusd. KoAMdyecTBEeHHBIH acCIleKT CTEIIEHH 000CHOBaHHOCTU 3aBUCHUT
OT KOAMYECTBa U CTEIEeHH MOCTATOYHOCTHU COBOKYIITHOCTH [10KA3aTEABCTB, I10-
3BOALIOIIMX IPUHSTH TO HAW MHOE pellieHue. Hauboabiieli creneHbpi0 000CHO-
BaHHOCTU KaK B KAYECTBEHHOM, TaK U B KOAUYECTBEHHOM HU3MEPEHUH, UCXO-
[ U3 UX aKCHOAOTHYECKOH CYIITHOCTH, JOAIKHBI 00A21aTh HTOrOBbIE CyneOHbIe
PELLIeH s, Pa3pelIaroiie YTOAOBHOE [EAO II0 CYIIIECTBY (IIPHUIOBOP, pelIeHHe
0 IIPEKPAIEHUH YTOAOBHOTO JIeAa UAH YTOAOBHOTO IIPECAEIOBAHHUS, [IOCTAHOB-
A€HHE O IIPUMEHEHUH IPUHYAUTEABHBIX Mep MeIUITMHCKOIO XapaKTepa U 1p.).
CrernieHb HEOOXOOMMOM OOOCHOBAHHOCTU ITPOMEKYTOYHBIX CYAEOHBIX pellle-
HUI HECKOABKO HHKE, Y€M Y UTOTOBBIX, HO OHA TAKKe HE IBASIETCS HEHU3MEH-
HOM A9 pa3AWYHBIX IPYyHII cyAeOHbIX pelreHui [Beasges, M.B., 2018a, c. 21—
24]. Mexay npoLeaypoi JOKa3bIBaHUS U IIPUHSTHS COOTBETCTBYIOIIETO BHIA
PELLIeHMs 1 eT0 000CHOBaHHOCTBIO CYIIIECTBYET IpsiMas CBA3b. UeM BBIIIe He-
006XOMUMBINY YPOBEHb NOKA3aHHOCTH IIPU IIPUHATHH PELICHHUS U YeTde Peraa-
MEHTHpPOBaHa IIpolleaypa MOKa3bIBAHUSA U IIPUHSITHS PEIIeHHs, TeM BBIIIe
CTeleHb OO0OCHOBAaHHOCTHU CyeOHOTO PEILIEHUSI.

CTpyKTypa MOTHBHPOBAHUSA CyAeOHOTO PEIIeHNd IIPeACTaBAIEeT CO00H Cco-
BOKYITHOCTE HaXOISAIIUXCH APYT C APYTOM BO B3aUMOCBSI3U SAEMEHTOB, OIIpe-
OEATIONINX B KaXKI0M KOHKPETHOM CAydae YPOBEHb MOTHUBHUPOBAHHOCTH pPas-
AWYHOTO BHJA CyneOHBIX pemleHHi. HeoOXomMMBIMH 5A€MEHTaMHU CTPYKTY-
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PBI MOTHBHUPOBAaHHUS ABASIOTCH €€ 00BEKThI, CYOBEKTHI MOTUBUPOBAHUA U HUX
[OEATEABHOCTh, a8 TAKXKe KPUTEPUHU MOTUBUPOBAHHOCTU BBIHECEHHOTO pellie-
Hug. OOBbEeKTaMU MOTHUBAIIMHM BBICTYIIAIOT 9A€MEHTBI, Ha KOTOPhIE HAIIpaB-
A€Ha MOTHBAIIMOHHAS [IEATEABHOCTH Ccyda: (PaKTHUYECKHE OOCTOSATEeABCTBA,
[IOKA3aTEABCTBA (4 TaKXKe HHbIE MaTepHaAbl YTOAOBHOIO [eAd), IIpaBoBasi
OIIeHKA OOCTOSITEABCTB, HAXOASIIASICA B HEPaA3PBIBHOM AOTHYECKOH CBA3U C
IpPeabIAyIIIMU 00BEKTaMHU, TOBOABI CTOPOH. OCHOBHBIM CyO'BEKTOM MOTHBA-
WY [IPY IPUHSATHU CyAeOHBIX PEIIEHUN SIBASIETCH Cy, OOHAKO AeATeALHOCTh
YYACTHUKOB YTOAOBHOTO CYIOITPOU3BOICTBA, KOTOPBIE IBASIFOTCSI CTOPOHAMH,
OEHCTBYIOT C OIIPENEACHHOM CTETIEHBI0 aKTUBHOCTH, IPEACTABASIOT CBOH JI0-
BOJIBI II0 PACCMaTPHUBAEMOMY BOIIPOCY, BO MHOTHX CAy4dasiX OKa3bIBAaET Cy-
HIECTBEHHOE BAMSHHE Ha MOTHBAIIMOHHYIO OEATEABHOCTH Cyda. AATOPUTM
OercTBUll cyZia 10 MOTHBHPOBAHUIO IIPUHATOTO PEIIeHHs OTpaykaeT THoCe-
OAOTHYECKYIO ¥ MBICAUTEABHO-AOTUYECKYIO AEATEABHOCTD Cya IO IPUHSITHIO
PEeIIeHNs U BKAIOYAET B Cce0sI IOCAEIOBATEABHOE Pa3peIlleHUe CACIYIOITHNX BO-
IPOCOB: Kakhe (PaKTUIECKHE OOCTOATEABCTBA OBIAM YCTAHOBAEHBI; KAKHUMU
[IOKa3aTEABCTBAMH AHM0OO MaTeprasaMHi OHHU IIOATBEPIKIAIOTCI U OTBEYAIOT
AU TIPELICTaBAEHHBIE MOKA3aTEABCTBA TPEOOBAHUSIM OTHOCHUMOCTH, MOITYCTU-
MOCTH U JIOCTOBEPHOCTH; KAKOBa IOpUANYIECKAsT KBAAUUKAIINA U 3HAYEHUE
YCTAaHOBAEHHBIX 00CTOSATEABCTB, KAKOBbI IIO3UIIUH U JOBOALI CTOPOH OTHOCH-
TEABHO YCTAHOBAEHHOCTH (PAKTHYECKUX MAHHBIX U UX IOPUANIECKOM KBaAU-
pUKAaINH; COCTABALIIOT AU YCTAHOBAEHHBIE OOCTOSITEABCTBA B UX COBOKYITHO-
CTU OCHOBAHHS U YCAOBHUS [AS IIPUHATUS PENIEHUS 10 PacCMaTPHUBAEMOMY
BOIIPOCY; KAKOBBI IPUCYTCTBYIOIIHUE B JEAE COITYyTCTBYIOIIHE (DAKTOPBI, KOTO-
pbI€ MOTYT IIOBAWATH Ha HPUHATHE PEUIeHUS (0COOEHHOCTH AMYHOCTU AHIIA,
B OTHOIIIEHHUHU KOTOPOI'0 IPUHHUMAETCSI COOTBETCTBYIOIIIEE PEIIEHUE, YCAOBUS
€ro POKUBAHUSA, COCTOSTHHE 3[J0POBbsI, (paKTOPHI TEXHUYIECKOTO U OpraHu3a-
IIMOHHOTO XapakTepa U T. [.); KAKOe UMEHHO pellleHHe IPHUHUMAaEeTCd C yde-
TOM BBIIIEYKA3aHHBIX 00CTOATEALCTB. CTPYKTypa MOTUBUPOBAHUS PA3AUY-
HBIX CYIEeOHBIX pelleHu HEOAMHAKOBA. YPOBEHD JOAXKHON MOTUBHPOBAHHO-
CTH OIIPEJIEASIETCSI YPOBHEM HEOOXOMUMOM NOKA3aHHOCTH.

CripaBeIAMBOCTD SIBASIETCSI CBOMCTBOM HE TOABKO IIPUTOBOPA, HO U UHBIX
cynebunIix penteHuii. CripaBeOAWBOCTEH CYAeOHOTO pPELIeHUd HeOOXOIUMO
CBS3BIBATH C COPA3MEPHOCTBIO CYTH pPelIeHUs (PaKTUIECKUM OOCTOSATEAb-
CTBaM IIPOU3OIIEIIIETO, YCTAHOBACHHBIM IIPU €r0 HNPUHSITHU. JTa copas-
MEPHOCTD, OIpeAeAseMas paMKaMH 3aKOHA, OTpazkKaeT CYILIECTBO ITPHHSI-
TBIX B OOIIIECTBE MHPOBO33PEHYECKUX KATETOPUH U HPABCTBEHHBIX ITEHHO-
creii. CripaBeIAUBOCTD IIPUTOBOPA, & TaKyKe WHOTO HUTOTOBOTO CyaeOGHOro
pelieHuss 00yCAOBACHA MPABUABHBIM U aI€KBATHBIM pPa3pelleHUeM YTOAOB-
HO-IIPAaBOBOTO KOH(AUKTA ITPU COOAIOAEHUM OaraHCa YACTHBIX U ITyOAHY-
HBIX MHTepecoB. CIpaBeIAUBOCTh UHBIX CYAEOHBIX PEIICHUN H3MepPsSeTCsd
copa3MepHOU peakIlred cyaa Ha 0OCTOSTEABCTBA, ITOCAYZKHUBIIIHE ITOBOIOM
oA BbIHeceHUd perneHudt [Beages, M.B., 2018c, c. 149-152|. UneasbHasa
MOJIEAb YTOAOBHO-TIPOIIECCYAABHOM NEeATEABHOCTH CTPOUTCH HA OTCYTCTBHUU
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aHTArOHH3Ma MEXIYy MaTepPUAABHBIM U ITPOIECCYaABHBIM aCIIeKTaMH CIIpa-
BEOANBOCTH. C HO3I/II_II/II\/’I COBPEMEHHOI'O IIOHMMAaHHd Ha3HA4YE€HHA YT'OAOB-
HOTO CYZIOIIPOM3BOJACTBA M €ro aKCHOAOTHYECKOM CYIIIHOCTH ITPU BO3HHK-
HOBEHHUH aHTaroHHU3Ma IIPHOPUTET OAKEH OTAABATHCH IIPOIIECCYAABHBIM
acmeKTaM, IIOCKOABKY UMEHHO OHH OIIPEAEASIOT CHUCTEMY TapaHTHi, I103BO-
ASTFOIITAX CHU3HUTD CTEIIEHb BEPOSITHOCTH OCYXKIE€HHUSI HEBUHOBHOTO IO MUHH-
myMa [Beasges, M.B., 2018c, c. 149-152].

[Ipunarue cyneOGHOro pelieHusd U BBIHECEHHE CyAeOHOro akTa — CAOXK-
HBIF IIPOIIECC, B X0 KOTOPOI'0 OCYIIIECTBASIETCS PA3HOYPOBHEBOE B3aWMO-
neficTBHe CYyOBEKTOB YTOAOBHO-TIPOIIECCYAABHBIX OTHOILIEeHUY. CHCTEMHBIN
aHaAW3 Pa3AHYHBIX YCAOBHU, (PAKTOPOB, OOCTOATEALCTB, OIIPEOEATIOIINX
IIPOIIECC U PE3yAbTAT IIPUHATHS Cy[JOM PEIIeHNS B YTOAOBHOM CYIOIIPOU3-
BOJICTBE, TI03BOASIET IPU3HATH HAAUYHE €IUHOT0, JOCTATOYHO CAOKHOTO Me-
XaHH3Ma IPUHSITHS CyJ0M PEIIeHHs, COCTOLAIIEr0 U3 COBOKYITHOCTH Pa3HO-
00pa3HBIX U PA3HOIAAQHOBBIX CTPYKTYPHBIX SA€MEHTOB, HaXOAAIINXC APYT
C APYroM BO MHO3KECTBEHHBIX IIPSIMBIX U KOCBEHHBIX B3aUMOCBa3gX. K ync-
Ay CTPYKTYPHBIX 9AEMEHTOB MEXaHU3Ma IIPUHSITHUS CyAeOHOTO PEIIeHHs MO-
TyT OBITH OTHECEHBI: CYOBEKTHI AEITEABHOCTH I10 MIPUHSITUIO PelleHu, obaa-
[AIOIIHe OITpeNeAeHHBIM KPYTrOM IIOAHOMOYH; OOBEKT CyAeOHOr0 PeIlleHUSs;
IIEAM U CPEACTBa BBIHECEHHSA PEIICHHA, OCHOBAHHA W YCAOBUA IIPHUHATHUA
CcyaeOHOTO penieHus; 3TaIlbl IPUHATHUL CYAeOHOT0 pelteHusd; PaKToOPhl, BAH-
SIOIHME Ha IPUHATHE CyAeOHbBIX pelIeHuH.

OranamMu IPUHATHS CyAeOHOTO peIlleHHs SBASIOTCI aHaAHu3 II0BOAa K
OPUHSTHIO CyZeOHOTO pelleHHs, B KadeCTBE KOTOPOTO BBICTYIIAeT HeKad
paBoBasi CUTyallusl, TpeOyIas CBOero pa3pelleHus; yCTaHOBACHHE PaK-
TUYECKUX OOCTOSITEABCTB, HEOOXOMUMBIX [IAS MPUHATUS PELIeHUus (B Hep-
BYIO Oo4Yepenb OCHOBaHUH M YCAOBUU IOAd BbIHECEHUs CyneOHOro akTa); BbI-
00p HOPMEI IIpaBa, moaAeXKaIlel IPUMeHEHHIO; BEIHECEHHE U 0(pOpPMAEHHE
pemenusa [Beases, M.B., 2019, c. 12-15]. FO.M. I'pomeBo#i momgyepKuBas
oco0oe 3Ha4YeHHWE SAEMEHTOB CYAEHCKOro 3HaHUS B MEXaHU3Me IPHHSITHUI
peutenuti [I'pomreBoit, FO.M., 1979, c. 43-48].

[IpuHATHE CyZOM HIPOLECCYaABHOTO PELIEHUd IIPECTaBAIeT COOOH pe-
3yABTaT IIPOIlecca ITOAYYEHHUSs, IIPOBEPKHU, OLIEHKH 1 aHaAN3a HH(OPMAIIIH.
Ha sTane anaam3a moBoma K IIPUHATHIO CyZeOHOro pelleHus obpaboTka
IIOAYYEHHOM HMH(OPMAIIUH OCYLIECTBASIETCS Ha THOCEOAOIMYECKOM VPOB-
He: Cy[ IIOAyYaeT W OLIEHWBaeT MH(OPMAIIHIO, KOTopas B CaMOM IIepBOHA-
YaABPHOM BH/IE TO3BOASIET OIPEAEAHUTH HEOOXOMHUMOCTD MPUHATUS PELICHUS
B KOHKPETHOH cutyanuu. B maHHOM caydae HoOKa3bIBaHHE (PAKTHIECKUX
0OCTOATEABCTB [eAd, KaK IIPaBHUAO, HE IIPOU3BOAUTCH; B ATHUX CHUTYAITUIX
OPUHUMAETCH PeIIeHNe OPraHU3allMOHHO-PACIOPSIIUTEABHOTO XapaKTepa.
OCHOBHO# BH[ AEATEABHOCTH CyJa Ha 3Talle YCTAHOBACHUHA (PAKTHUECKHUX
00CTOATEABCTB, HEOOXOAUMBIX [AS IIPUHSTHS PEIleHUsd, B IIEPBYIO OYepenb
OCHOBaHUH U YCAOBUH JIAS BEIHECEHUS CyZIeOHOTO aKTa, — I03HAHUE U OIleH-
Ka (PaKTHIECKHUX 00CTOATEeABCTB. PaKTHUIECKHE O00CTOSTEABCTBA, II0AEIKA-
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IITHe YCTAHOBACHUIO TIPU MPUHATUU CyAeOHBIX PEIIeHHH, MOTYT OBITh BECh-
Ma Pas3sHOOOPa3HBIMH U COAEPIKATEABHO PA3AHMYAIOTCH B 3aBHCHMOCTH OT
TOTO, TIOIAEXKUT AW IIPUMEHEHHIO IIOCPEACTBOM IIPUHUMAEMOTO PEIIeHUS
YTOAOBHO-IIpaBOBasi AUOO YyrOAOBHO-IIpOIleCCyaabHast HopMa. [ledTeAbHOCTD
CyZla 0 YCTAaHOBAEHUIO (PAKTUYECKHUX 0OCTOSATEABCTB OCYIIIECTBASIETCS HC-
KAIOYHUTEABHO B IIPABOBBIX pPaMKax W IIpHoOpeTaeT BUI YTOAOBHO-IIPOIIEC-
CyaAbHOT'O MOKa3bIBaHUsS. [IpaBoBble I'pPaHUIIBI JOKA3BIBAHHS 0003HAYEHBI
TE€M, YTO 3aKOH OIpPEeAeAseT BUIABI J0KA3aTEABCTB, IIOCPEICTBOM KOTOPBIX
MOTYT OBITH YCTAHOBAEHBI (PAKTHYECKUE OOCTOSTEABCTBAa, UX CBOMCTBA U
TpeboBaHUS, IPeIbIBAIEMbIE K HHUM, CIIOCOOBI COOMpPaHUS MOKA3aTEABCTB
U UX IPOBEPKHU, ITPAaBHUAA OILIEHKHU MOKA3aTEABCTB, a4 TaK¥Ke IpeaMeT IoKa-
3pIBaHUA. [J0Ka3bIBaHHE, OCYIIECTBAEMOE CYIOM, MUMEEeT CHerHu(pUIecKre
0COOEHHOCTH, 00YCAOBAEHHBIE (DYHKIIHUSIMH H OCOOEHHOCTSIMH IIPOIIECCYaAb-
HOTO cTaTyca JaHHOTO y4acTHHKa IIporecca. CocTa3aTeAbHOCTb YTOAOBHOIO
CYZIOTIPOM3BOACTBA, IIPEAIIOAATaroNIasl, YTO OCHOBHOH MaCCHB J0Ka3aTeAb-
CTBEHHOU HH(OPMAIUU IIPEIOCTABAAETCS CyAy CTOPOHAMH, O3HAYAET, YTO
H3HAYaABHO (PaKTHUECKUE 0OCTOSATEABCTBA MPEACTABASIIOTCA CYAy B HHTEP-
nperanu cropoH. Cyn MHHUMAABHBIM 00pa3oM ydacTBYEeT B COOMpPaHUU
[I0KA3aTeAbCTB; OpeMsi JOKa3bIBAHUS BO3AATaeTCs Ha CTOPOHY OOBUHEHUS;
Cy/l BKAIOYAETCsI B IIPOIIECC COOMPaHUsT J0Ka3aTEeAbCTB, KaK ITPABUAO, TOAb-
KO B OIIPEIEACHHBIX CAyYasiX, KOTa YCHUAUN CTOPOH HEIOCTATOYHO JIAS yCTa-
HOBAEHUS (PAKTUIECKUX OOCTOSTEABCTB, HEOOXOIUMBIX A IPUHSATUS TOTO
HAHU MHOTO CyneOHOro pellleHus. 3aada Cyaa — AaTb COOCTBEHHYIO OLIEHKY
IPEeNCTaBACHHBIM CTOPOHaMH QOKa3aTEeAbCTBaM, O00ECIIeYUTh, YTOOBI CTO-
poHaMu OBbIA IPEACTAaBACH TAKOH O0BbEM MOKA3aTEABCTB, KOTOPBIH B CBOEM
KOAUYECTBEHHOM U KAYECTBEHHOM HM3MEPEHUU IT03BOAUA OBl CYAy IIPUHATH
IpaBUABHOE pellleHHe. [Ipu IpoBepKe M OIEeHKE IIPEACTABAIEMBIX CTOPO-
HaMHU [IOKA3aTEABCTB CYI JOAXKEH IIPHUUTH K YOEXKIEHHI0, YTO 0OCTOATEAb-
CTBa, JAOlIUe OCHOBAHME ITPUHSATH TO AU MHOE PelleHNe, YCTAHOBAEHBI B
IIOAHOH Mepe, a B IIPOTUBHOM CAyYae — 00eCledYnuTh JaAbHelIIee coonpaHme
HeoOXOMMMBIX noKa3aTeAbCTB [Beasen, M.B. u Kagaaosa, O.B., 2018, c. 29—
30]. IIpeneab! moKasbIBaHUSA IIPU IIPUHSTHH KaKI0T'O M3 IIPOIIECCYaAbHBIX
pemeHn o0yCAOBAEHBI HEOOXOAUMBIM A BBIHECEHUS PEIIeHUd YPOBHEM
3HaHUH 0 (PAKTUIECKUX 00CTOATEABCTBAX /IeAd U 3aBUCAT OT BUAA U XapaK-
Tepa IPUHUMAEMOTO0 PEIIeHUsI. YPOBEHb HEOOXOUMBbIX 3HAHUN 0 paKTHU4Ie-
CKHUX OOCTOSITEABCTBAaX, BBICTYIIAIOIIMX OCHOBAHHEM [IAS ITPUHATHS pelle-
HUS, OIpeNeAseT YPOBEHb MOKA3aHHOCTH U YPOBEHb 0OOCHOBAHHOCTH CY-
nebuoro pemtenus [Beages, M.B., 2018d, c. 110-112].

Br160p npaBUABHOM HOPMEI ITPpaBa, OCHOBAHHBIN Ha COBOKYIIHOCTH yCTa-
HOBAEHHBIX OOCTOSITEABCTB [I€Ad, IIPEAOIIPeAeAdeT MPABUABHOCTD BBIHOCH-
MOTO CYOM pPELIeHUs. ITOT BBIOOP ITPOUCKXOAUT B PE3YALTATE OCYIIIECTBAE-
HHUSI MBICAUTEABHON AOTHYECKOUN AESITEABPHOCTH, B XO[l€ KOTOPOU Cy[ OEAaeT
YMO3aKAKYEHHUS O COOTBETCTBHUH YCTAHOBAEHHBIX (DAKTOB COIEPKAHUIO Ma-
TEePUAABHBIX HAU IIPOIIECCYaABHBIX HOPM. BrIOOp Hamaexkaleil IpaBOBOM
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HOPMBI JIASI TIPUHSTHS PEIIEHUs OCYIIIECTBASIETCS B IBYX MTAOCKOCTSX: C TIO-
3UIU OIIpPEeIEeA€HUs TIOAHOTO 00beMa ITPABOBOTO PETYAUPOBAHUS U Hepap-
XUYHOCTH IIPABOBBIX HOPM, IIOJAEIKAIINX IIPUMEHEHHIO, a TAKXKe C TO3UIUH
YPOBHS AUCKPEITMOHHOCTU TTOAHOMOYHH Cyaa MPU BbIOOpE MTPaBOBOil HOP-
MbI. B 3aBHCHMOCTH OT YyPOBHA AUCKPELIMOHHOCTH IIOAHOMOYHH cyna IpH
OIPUHATUN PEIIeHusI, 00yCAOBA€HHOTO CTEIEHbBIO OIPEAEACHHOCTU MPaBO-
BbIX HOPM, TTOJIAEKAIIUX TPUMEHEHUIO, HEOOXOIUMO BBIIEAUTH MPU MOOEAU
npuHsmust cyoebHvix peuleHull: abCOAIOTHO OIIPEAEACHHYI0, OTHOCUTEABHO
OIIPEIEACHHYIO U aAbTEPHATHUBHYIO. MOZIEAb IPHUHSATHS CyAe6HOTO PEIIeHUs
HA OCHOBaHUH abCOAIOTHO OMPENEAECHHBIX UMITEPATUBHBIX ITPABOBBIX HOPM
HEe IIpeArioAaraeT BO3MOXKHOCTH BBIOOpa BapHAHTOB IIOBENEHUS, CIIOCOO
[EHCTBUA Cy1a YeTKO OIIPEIEACH COMepPKaHeM HOPMEBI. B aToM caydae mpa-
BUABHOCTb IPUHHUMAEMOTO PEIIEHHUS [IEAUKOM 3aBHUCHUT OT TOTO, HACKOABKO
BEPHO YCTAHOBAEHBI (PAKTUYECKHE OOCTOSTEABCTBA AeAd. [IpuHUMas perie-
HHE Ha OCHOBE OTHOCHUTEABHO OIIPeAeACHHOM HOPMBI IIpaBa (IpU HAAUYHH B
OUCIIO3UIINHN IIPABOBOH HOPMBI (DPOPMYAUPOBOK «MOXKET», «BIIpaBe» U T. II.),
Cy[l Ha OCHOBE KOHKPETHBIX (PAKTUYECKUX OOCTOSATEABCTB OeAa BbIOHpaeT
BO3MOXKHBIH BapHUaHT IOBeAeHUdA. [IUCKpPEIIMOHHBIE TOAHOMOYHUSA Cyda B
9TOM CAyYae OTpaHUYEHBI OIIEHKOM (PaKTUIECKUX 06CTOSTEABCTB Aeaa. [Ipu
HaAAWUYIHMHU IIPU3HAKOB, B COBOKYITHOCTH COCTaBAAIOIINX OCHOBaHUA AL IIPH-
HSATHS TAKOTO PEIIeHUs, MPaBo Cyda TpaHCchHOPMHUPYEeTCsS B 00SI3aHHOCTD
€ro BbIHECTH. Mo/ieAb TPUHATHUS CyAeGHOT0 pellleH s, OCHOBaHHAad Ha aAb-
TEepPHATHUBHBIX HOPMAaxX IpaBa, MPEANoAaTaeT BO3MOXKHOCTh BIOOPA OTHOTO
U3 HECKOABKHUX BO3MOXKHBIX BAPUAHTOB IPHU OJHUX U TeX XKe (PaKTHUIECKUX
06CTOATEABCTBAX [eAd. DTa MOMIEAD TIPUHSTHS CYAeOHOTO PEIIeHUs MOXKET
IPUMEHATHCS IIPU BBIOOPE MeEP ITpecedeHus], BUIOB U pa3Mepa HaKa3aHUs
B 0OBHHUTEABHOM IIPUTOBOpE cyna U T. . [Beasen, M.B., 2019, c. 16-17].
[TpeArioChbIAKY U YCAOBHS AL TIPUHSITUS PA3AUYHBIX PEIIEHUH B YIIPOIIIEH-
HBIX, VCAOXKHEHHBIX U OpAMHApPHBIX hopMax YTOAOBHOTO CYIOIIPOHU3BOACTBA
MOTYT 3HAYUTEABHO OTAMYATHCSI. OTU OTAHMYUSA KACAIOTCS ABYX ACIIEKTOB Cy-
[eGHBIX PEIIEHHH: TIPOLEAYD, B pAMKaX KOTOPBIX UCCAEAYIOTCH (DAKTHIECKIE
OﬁCTOHTeABCTBa €A, BBICTYIIAIOIIHE B KQYECTBE OCHOBAHUA OAA ITPUHATHUA
pellIeHNs, ¥ COAEeP3KAHUA PEIIEHHsI, KOTOPOe, B CBOIO OYepeab, AeTePMHUHHU-
pPOBaHO OCOGEHHOCTSIMH TIPOIEAYPhI €ro HpuHATHS. OaHako TpeboBaHUS,
IpeabsaBASIEeMbIe K CyeOHBIM PENIeHUsIM, HEe 3aBUCAT OT (DOPMBI YTOAOBHO-
T'o CyOIIPOH3BOACTBA; 9TO 03HAYAET, YTO (popMa YTOAOBHOTO CyIOIPOU3BO/I-
CTBa JOAYKHA TI03BOASITEH BEIHOCUTE 060CHOBAHHBIE, MOTUBHPOBAHHbIE, CITpa-
BEIAUBBIE TI0 CYTH PEIIEHHs, OTPaXKaloIllliie OCHOBHBIE CBOMCTBa CyneOHOM
BAacTHU. [IpUTrOBOpP, BEIHECEHHBIM B 0COOOM MOPSIAKE, OTAUYAETCH OT IIPHUTO-
BOpAa, TOCTAHOBAEHHOTO B paMKax OpAUHAPHOMN MPOIIEAYPhI, C TOUKH 3PEHUST
XapakTepa 000CHOBAHHOCTH U COAEPKAHUSA MOTUBUPOBAHHOCTH.
Bo03MOKHOCTb BBIHECEHHS 0OOCHOBAHHOIO peLIeHHd B 0COOOM MOPSIAKE
cynebroro paszbupareabcTBa 06yCAOBAEHA B TOM YHCAE M IIOAHOTOM ycTa-
HOBAEHUS HEOOXOIUMBIX JIASI TOTO YCAOBUM U OCHOBaHUM, KOTOPOE OCYIIIECT-
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BAdeTcd B cynebOHoM 3acemaHuu. [loraraeM HeOOXOOWMBIM IIPENOCTaBAE-
HHe CyAy IIpaBa OOIIPOCHUTH B CyAeOHOM 3acemaHUH, IPOBOAHUMOM B OCO-
0oM IopgaKe, IIOACYAHMMOTO M IIOTEPIIEBIIETO, B TOM YHCAE II0 BOIIPOCaM,
KacaloluMcd KBaAu(MHUKAIIUH COAeTHHOro. TakoH IT0AXO0M II03BOAUT CyIIle-
CTBEHHO OIITHUMH3UPOBATh IIPOLIECC PACCMOTPEHUSI TaKUX AeA 0e3 yiiepba
JIAST TIPOIIECCYaAbHBIX TaPAaHTHH YIAaCTHHKOB CyAOIIpon3BoacTBa. OCOOEHHO
BasKHBIM MOT OBI CTaTh JOIIPOC OA YCTPAHEHHS COMHEHUH cyna B CAyJasXx,
Korzia OOBHHSIEMBIH Ha CTAOUU IPEeaBaPUTEABHOIO PACCAEIOBAHUS OTPHUIIAA
CBOIO BUHOBHOCTE B COBEPIIIEHHUH IIPECTYIIACHHS.

OOcyxzeHHEe H 3aKAIOYEHHE

HO]_IBOI[H HUTOTH HCCAENOBAHHA, MOXKHO CAEAATH CACAYIOIIHE BBEIBOHI.

1. OcHOBHBIE MHCTUTYIIMOHAABHBIE IPHU3HAKHU CYAeOHBIX PEIIeHuH (IIpo-
eccyaabHas (popMa, peraaMeHTHPOBAaHHbIE 3aKOHOM TPeboBaHUL K COZEP-
JKAHUIO, TIOPSI0K BbIHECEHUS, 003aTEAPHOCTh A HCIIOAHEHUS, OCOOBIH
IOPSAO0K UX ITPOBEPKHU U IIEPECMOTPA) AeTEPMUHHUPOBAHBI UX PE30AIOTHPY-
IOIMUM XapaKTEPOM, a TaKXKe CHEeIU(PUKON THOCEOAOTHUYECKOH MedTEeABHO-
CTH CyJa IPU UX BEIHECEHUH, OCYILIECTBASIEMON B IIPOIIECCYaABHOH hopMe.

2. CynebHoe pelleHHe KakK aKT CyneOHOM BAACTH JOAXKHO OTPazKaTh ee
OCHOBHBIE CBOMCTBA: CAMOCTOATEABPHOCTDH, HE3aBUCUMOCTD, PErYAITHUBHBIN
U IIPaBOIIPUMEHUTEABHBIN XapakTep, CUTYAllUOHHOCTh M ILIEA€HAIIPABACH-
HOCTBH (BBIHOCHTCS [AS paspelleHuss KOHKPETHOTO ITPABOBOTO KOH(MAWKTA
Ha OCHOBAHUU ITPOIIECCYaABHOTO aKTa obpallleHHus YIIOAHOMOYEeHHOTO Ha TO
y4aCTHHKA YTOAOBHOTO CyIOIIPOU3BOACTBA), 0OBEKTHBHOCTb.

3. CyneOHble pelleHHs MOAKHBI COOTBETCTBOBATEH COBOKYITHOCTH Tpebo-
BaHUH OAHOTHI CyZIeOHOM BAACTU: IPUHUMATLCH B YCAOBHUAX, KOTA CYI B
XO[le PACCMOTPEHH YTOAOBHOIO feAd AN00 paspelleHts OIIpeaeACHHOIO BO-
Ipoca He OTpaHHU4YeH B BO3MOIKHOCTH OCYIIECTBAATH ITIO3HABATEABHYIO [Ie-
ATEABPHOCTh B IIOAHOM OOBEeMeE, MMeeT HaIAEIKAIHUH MPOIECCYaAbHbIH HH-
CTPpYyMEHTapUuil OAs OCYIIECTBAEHUS CYIEOHOTO KOHTPOAS Ha BCEX dTamax
YTOAOBHOTO cyaoIrrpousBoactBa [Beasen, M.B., 2017, c. 139-140].

4. BaskHEUIITIM CBOMCTBOM CyIeOHOTO PEIIeHUs IBASIETCS €70 COOTBETCTBHE
TpebOBAHUSAM TIPABOBBIX HOPM (IIPABOBOM XapakTep CyAeOHOTrO PEIIEHs).

OO0CHOBAHHOCTE CYZIEOHOTO PEIIEHHs TOCTPOEHA HAa OOBEKTUBHON CEMaH-
TUYECKOH CBA3U MEXKy Pe3yAbTaTaMHU JOKAa3bIBAHUS, KOTOPBIE HAXOIST CBOE
OTpaskeHUE B OIMMHMCATEABHO-MOTUBHUPOBOYHOMN YaCTH PEIICHUS, U ITPSIMBIMU
BBIBOJAMH CyZa 10 CYLIECTBY PaACCMaTpPHUBAEMOTO BOIIPOCA B PE30AIOTHBHON
gyacTu. YeM BbIIle HEOOXOAHUMBIN YPOBEHD JOKA3aHHOCTH IIPYU IPUHATHU pe-
HIEHUS U YeM YeTde PEerAaMEeHTHPOBaHA IIPOIIEaypPa JOKA3BIBAHUS U ITPUHSI-
THL PEIIeHMs, TeM BBIIIe CTeIIeHb OOOCHOBAHHOCTH CyAeOHOTO PEeIIeHUs.

[IpuHaTue cyneOHOrO pelleHUs — CAOKHBIH MPOIIECC, COCTOLAIINN U3 CO-
BOKYIIHOCTH Pa3HOOOPA3HBIX CTPYKTYPHBIX SAEMEHTOB, HAXOMSITUXCH APYT
C IPYTOM BO MHOZKECTBEHHBIX ITPSIMBIX U KOCBEHHBIX B3aUMOCBs3gxX. K unc-
AY CTPYKTYPHBIX 3AEMEHTOB MEXaHU3Ma MPUHSITHS CyAeOHOTO PEIIEeHUs OT-
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HOCSITCS: a) CyOBEKTBI AeITEeABHOCTH MO0 IIPUHATHUIO PEIlleHuH, 00Aa1aroe
OIIpeIeACHHBIM KPYTOM IIOAHOMOYHH; 6) 00BEKT CyZeOHOTO PEIeHUS; B) IIEAN
U Cpe/ICTBAa BLIHECEHUS PEIIIeHHs; T) OCHOBAHUS U YCAOBUS IPUHATHS CyIe0-
HOTO pEeIIeHUs; 1) 3TaIlbl IPUHATHS CyAeOHOr0 pellleH s ; €) (paKTOPbl, BAUI-
IOIIMe Ha IPUHATHE CyeOHbIX pelreHui. [lopoku Ar060ro 13 yKa3aHHBIX JA€-
MEHTOB MOTYT IIOBA€YH 32 CODOOM HEIPABOCYAHOCTD PEIIIEHHS B IIEAOM.
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Bsegenune. CtaTba NOCBsLLEHA OQHON M3 akTyalnbHeWLMX NpobneM MMPOBOro COOBLLECTBA,
peLleHne KoTopor TpebyeT 06beAnHEeHUss BCEX MOCYHapCTB, — OXpPaHe OKpyXalollen cpefdbl.
B npoMmbILLNEHHO pa3BUTLIX CTpaHax CcdopMMpoBaniack CaMOCTOSTENbHAsA 3Konormyeckas
hyHKUMsi. OHa [osKHA BbINOSHATLCA BCEMM OpraHaMu rocyfapCTBEHHOW BRACTW, MpW 3TOM
ocob6as posb NpUHAANEXUT cyaam.

Teopetndeckmne ocHoBbl. MeToabl. TEOPETUHECKYD OCHOBY MCCNELOBaHWUA COCTaBMAW Tpyabl
Y4€HbIX, N3y4aBLUMX MONUTUYECKYIO U topuanyeckyto cuctembl Poccun n CLUA. cnonb3osaH
MeTof CpaBHUTENbHOro aHanuaa cygebHon npakTtnkm CLUA n Poccumn B chepe oxpaHbl OKpy-
XatoLen cpegbl.

Pesynbtatsl nccnegosanus. OpraHnsaumoHHas cTpykTypa cygebHon sBnactn B CLUA obycnos-
JleHa 0COBEHHOCTAMM aMepuKaHCcKoro degepanuama: GEeACTBYIOT ABe napannesnbHble cucTe-
Mbl cygebHbIX opraHoB — dpefiepanbHas v wraTtos. [pupogooxpaHHoe npaso CLUA Bkntovaet
B cebs 3aKoHoAaTenNbHble U Apyrve HOpMaTUBHbIE MPaBOBbIE aKTbl (NMMCaHoe Npaso) U obLLee
(npeueperTHOe) npaso. B CLUA HakonneHa 6onbluas cyfebHas npaktuka, npeacrasnstoLlas
HECOMHEHHbIN MHTEpeC st POCCUINCKMX CreumnanmncToB.

O6cyxaeHne n 3akoderHne. O heKTMBHaSA AeaTeNbHOCTb CyAebHbIX OpraHoB NO3BONUT obec-
NeYnTb 3aKOHHOCTb B ChEPEe IKONOMMM, OXpaHy OKpYXatoLLen cpelbl U 3aLUMTy KOHCTUTYLIMOH-
HOro Mpaea rpaxaaH Ha 6naronpuaTHY, 3OPOBYIO OKPY)KaIOLLYIO0 Cpefy Kak HeoTbeMIIEMYIO
4YacTb 6onee LUMPOKON KaTeropnm — ka4ecTBa XMU3HU YenoBeka.

KnroueBble cnoBa: oxpaHa okpyxatoLuen cpefpl, Konrpecc CLUA, BepxosHbii Cyn CLUA, 06-
LLiee npaso, CyAe6HbIV NepecMOTp akToB 3aKoHOAAaTENbHOWN 1 UCTIOSNTHUTENIbHOWN BNacTu, OTBET-
CTBEHHOCTb HE3aBMCUMO OT BUHbI MPUYMHUTENS Bpeda, CyaebHoe pelleHue, wTpadHble Bbl-
nnatbl

Onsa untuposanus: bpocnasckui J1./. Cyn n oxpaHa okpyxatoLuen cpeabl B CLUA // MNpaBocy-
aune. 2020. T. 2, Ne 2. C. 67-86. DOI: 10.37399/issn2686-9241.2020.2.67-86
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Introduction: The article discusses one of the essential problems the global community faces
that demands international solutions — environmental protection. Environmental policies have
become one of the important government functions in industrialized countries, and are needed to
be carried out by all branches of power. The judicial branch is one of them.

Theoretical Basis. Methods. The theoretical basis of the research is the works of scientists of
the political and legal systems of Russia and the United States. The author used a comparative
analysis of Russian and American court practices relating to environmental protection.

Results. There are two separate and parallel court systems in the United States, Federal and
State. US environmental law includes statutes and regulations (written laws by legislative and
executive branches) and common law (precedent law through judicial decisions). The structure
and practice of the American court systems is of interest and potential use to Russian scholars
and professionals.

Discussion and Conclusion. Legal actions in court are essential to ensure compliance with the
law, environmental protection, and safeguarding of the constitutional right of citizens to live in a
safe and healthy environment as an indispensable part of the quality of life.

Keywords: environment protection, Congress USA, Supreme Court USA, common law, judicial
review, strict liability, court decision, punitive damages
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BBenmeHnue

OpraHmsauHOHHaﬂ cTpyKTypa cynebHoil Baactu B CIIA mMmeeT cBOH OCO-
OEHHOCTH I10 CPABHEHHIO C POCCHUHICKOH. O9T0 00yCAOBAEHO CIIEU(PHUKOHI aMe-
pukaHckoro genepasudma. OCoOEHHOCTh OPTaHU3AIINU CyAeOHOU BAACTH
3aKAIYaeTCs B TOM, YTO 3TO TaK Ha3bIBaeMbIi ABOHHOU denepaamsm (dual
federalism): ne#icTBYIOT ABe mapasA€AbHBIE, CAMOCTOSITEABHBIE CUCTEMBI 3a-
KOHOJATEABHBIX, UCIIOAHHUTEABHBIX U CYAEOHBIX OpPraHoB — (peiepasbHbIE U
mratroB. B CIIIA HeT oTHeAbHOM cHUCTEMBI apOUTPazKHBIX CyHoB. Bce crio-
PBI, BKAIOYAS XO3SHCTBEHHBIE CIIOPHI MEXIY IOPUANIECKUMI AUIIAMH, Pac-
CMAaTpPUBAIOTCS CyIaMH OOIIEH IPUCIUKITHNU. PYHKITUMHN KOHCTUTYIITMOHHOTO
Cyna Bbmmoanser BepxoBubrit Cyn CIIA. B cucremy denepasbHBIX CyZOB
BxXoa4aT 94 denmepasbHBIX OKPYKHBIX cyaa (U.S. district courts), 13 ameaada-
MHUOHHBIX peaepasbHbIX cyaoB (U.S. Courts of Appeals) u BepxoBurlit Cyx
CHIA - BeICHINE CyneOHBIF OpraH, COCTOAINNN 13 AEBITH YEAOBEK: IIpe/ice-
nateab (chief justice) u Bocempb yaeHOB Cyna (justices).

Bce denepasbuble cyabu HasHadaroTca npesuneHTom CHIA u paboraror
TIOKU3HEHHO AH00 10 MOOPOBOABHOIO yX04a B OTCTABKY.

denepasbHble CyObl He IBASIOTCS BBICIIEH MHCTAHIIMEH 10 OTHOIIIEHHUIO
K CyZaM HITaToB. PYHKIIMOHUPYHI C HUMH IIapaAA€ABHO, OHH paccMaTpHBa-
IOT ZleAa TI0 IIePBOM MHCTAHIUU. ITH (PYHKIIMH BO3A0KEHBI HAa OKPY’KHBIE

Mpasocyaue. Tom 2, Ne 2. 2020



J1.U. Bpocnasckuii 69

denepasbHbIe Cyabl, PELIEHUS KOTOPBIX MOTYT OBITH 003KaAOBAHBI B all€AAs-
ITMOHHEBIE (peepasbHbIE CYAbI, a pPelleHus ITocAeTHUX — B BepxoBHbIil Cyn
CIIA. YTo ke KacaeTcs CyaeOHOM CUCTEMBI IIITATOB, TO KAXKABIH IITAT UMe-
€T CBOIO CHUCTEMY CYAOB — ABYX- UAWU TPEXCTYIIEHUYATyI0, HE3aBUCUMYIO OT
denepassHoO. PenepasbHble CyAbl pacCCMaTPUBAIOT [I€Ad, CBA3aHHbIE C CO-
OAIOIeHWEM, UCIIOAHEHHEM H IIpUMeEHEeHHeM (PeIepasbHOTO 3aKOHOAATEAb-
CTBa, a Cy[bl HITATOB — COOTBETCTBEHHO 3aKOHOAATEABCTBA JAaHHOTO IITaTa.

TeopeTHYecKHe OCHOBBI. MeTOoABI

TeopeTHyecKkyro OCHOBY HCCA€NOBaHUS COCTABHAU TPYAbl YUEHBIX, U3y4aB-
OINX TOAUTHYECKYIO U ropuaudecKyro cucteMbl Poccun u CIIA. Hcmioan3o-
BaH METOJ] CPaBHUTEABHOTO aHaau3a cynebHoi npaktuku CIIA u Poccuu B
cpepe oxpaHbl OKpyKarolled cpensbl.

Pe3YABTaTBI HCCACOJOBAHHA

B o6aacTu 3K0AOTHH AEUCTBYIOT U (befiepasbHbIe 3aKOHbBI, ¥ 3aKOHBI IIITATOB.
Hcxons M3 9TOro rpaskAgaHCKHeE, aAMUHUCTPATUBHbIE U YyTOAOBHBIE JIeAa OT-
HOCATCS K IOPUCAUKIINU U (peepasbHBIX CYOOB, H CyZOB IITatoB. OcobeH-
HOCTH TocyaapcTBeHHOro ycrpoiicrea CIIA mpeariorararoT IMPOTUBOCTOSTHHE
OpPraHoOB BAACTH IITATOB U pefiepaliii. ApOUTPOM HpPU pa3pelleHruH BO3HU-
KAaIOIIUX B CBA3H C 3TUM CIIOPOB SIBASETCH CyA. B cymeOHOM IIpakTUKe O pas-
rpaHUYEHUH KOMIIETEHIINH (pefepasbHBIX OPTaHOB M OPTraHOB ITATOB B 00Aa-
CTU OXpaHbl OKpYyzKarolllel cpebl Iepe/1 CyA0M CTOUT 3a1ada OIPEeeAUuTh, He
IIPOTUBOPEYUT AU AEATEABHOCTD OTACABHBIX IIITATOB O6LLIeHaL[I/IOHaABHBIM HH-
TepecaM U He HapYIIIHUAY AU (peiepasbHbIe OPraHbl CyBepEeHHBIE IIpaBa IIITaTa.

OTnpaBHOM TOYKON ITPU pa3pelIeHNH TaKUX CIIOPOB sABAdeTcsa KoHcTuTy-
nusd. [Jecarad monpaBKa K Hed, mpuHsaTasd B 1791 r., raacut: «IToaAHOMOYHS,
He IIpenocTaBaeHHble HacTosnied Koncturynueit CoenuHeHHBIM LlTaTam u
IOAB30BaHUE KOTOPHIMU HE BO30paHEHO OTAEABHBIM LITATAM, OCTAIOTCH 3a
mraraMu uau HapomoM». OTcioma caenyeT (PyHOaMEHTaAABHOE IIOAOXKEHHE
aMEPHUKaHCKOH ITOAUTUKO-IIPABOBOM CHCTEMBI, KOTOPBIM PYKOBOIACTBYETCH
Cy[ IIPH PaCCMOTPEHUHH CIIOPOB MEXKAY ITaTaMu U peaepaleii. 3aKoHO-
OaTEABCTBO SBASIETCS IIPEIKIE BCEro IIPEpPOraTUBOM MITATOB; TOAHOMOYHS
opraHoB peaepPaAsbHON BAACTH OTPAaHUYEHbBI, OHH BIIPaBe IIPUHUMATDH 3aKO0-
HBI TOABKO B IIPEI0CTAaBA€HHBIX KoHCTUTYIUEH IIpeneAax.

[To KaaccHYEeCKOMY OIIPENEACHHI0 U3BECTHOTO (DPaHILy3CKOI'o ITpaBOBeE-
na Pene [laBuna, «<KoMIeTeHIIHs (PeIePAABHBIX OPTaHOB — UCKAIOUYEHHE, KO-
TOpOe BCerga MOAYKHO OCHOBBIBATBLCS Ha OIIpeNeAeHHOM crarhbe KoHcTuTy-
nuw» [daBun, P., 1988, c. 344|. MckaloueHHEM SBASETCS IPEAYCMOTPEHHOE
ct. IV, maparpad 3 (2) Korcruryinu npaBo Korrpecca peryanposats dene-
pPaAbHYI0 COOCTBEHHOCTD. [I[pUMEHUTEABHO K TeMe HAaCTOSIIEH CTaThbu Heob-
XOAUMO OTMETHUTD, 9YTO 3TO IIOAOKEHHUE dBHUAOCH OCHOBAHHUEM [Ad ITPUHATHUA
denepasbHBIX 3aKOHOB O IIEAMHHBIX U 3aAEKHBIX 3€MASX, HAITMOHAABHBIX
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Aecax U 3alloBeHUKaX, NoOblde HepTH Ha MOPCKOM Ineabde. B cratbe I,
naparpad 8 (3) KorcTuTynuu 3akpenaseHa Tak Ha3blBaeMas TOProBasi Oro-
BOpPKa, coraacHo Kotopoil KoHrpecc uMmeeT mpaBoO PEryAUPOBATH TOPrOBBIE
OTHOIIIEHUS C MHOCTPAHHBIMHU rocydapcTBaMU U Mexay mrraramMu. CooT-
BETCTBEHHO, coraacHo ct. II, maparpad 2 (2) KOHCTHTYLIHH IIPE3HIAEHTY
IIPEeAOCTaBAEHO IIPaBO 3aKAIOYATh MEKAYHaPOAHbIE AOTOBOPBI. DTO IIPaBoO
peasusyeTcs IIyTeM 3aKAIOUEHUSI MEXIYHapPOIHBIX MOTOBOPOB (coraarie-
HHUM, KOHBeHIIUH). B KadyecTBe npuMepa ABYCTOPOHHETO COTAAIIIEHUS MOK-
Ho mmpuBectHu [JoroBop Mmexay CIIA u Kanamoit «O KadecTBe aTMocepHO-
ro Bo3ayxar» (The Air Quality Agreement), mogrmucanssii 13 mapra 1991 1.
npesugeHToMm CIIA u npembep-MmuHUCcTpOoM Kanazner. CIIIA — y9acTHUK MHO-
TOYHCACHHBIX MHOTOCTOPOHHUX I'AOOAABHBIX COTAALIEHUH M KOHBEHIIHU I10
BoIIpocaM 3alllUThbl OKpYzKalollled cpeapbl M COXPaHHOCTHU MIPUPOMHBIX pe-
CYpPCOB, HAIIPaBACHHBIX Ha pelleHHe ITPobAeM, CBA3AaHHBIX C FAOOAABHBIM
IIOTEIIA€HHEM U M3MEHEHHEM KAMMAaTa, pa3pylleHHeM 030HOBOTO CAOS IIAa-
HeTbl 3eMAd, MEeXXTPaHUYHOH TPaHCIOPTHPOBKOH BPEeIHBIX OTXO0B, 3alllt-
TOM BBIMUPAIOUIUX BHIOB JKHBOTHOTO U PACTUTEABHOTO MHpPa, o0ecrIedeHu-
€M COXPaHHOCTH dKOCHUCTeM APKTUKHU U AHTAPKTUKU U 1.

B mieHTpe BHUMaHNs MHPOBOTO COOOIIECTBA IIOCAE ITPUHATHS B feKabpe
2015 r. [TapuzKCKOTO cOrAallleHHs I10 BOIIPOCaM M3MEHEHHd KAUMAaTa Haxo-
outcsa nosuiua CIIIA, 3aHMMAIOIMX IIEPBOE€ MECTO B MUPE I10 00bEMY BBI-
OpacsIBaeMbIX B aTMocdepy ITapHUKOBBIX rasoB. [lapuKcKoe coraareHre
noamnucarno Bapakom Obamoii, 6p1BIITMM Toraa rmpe3uaeHToM CIIA. Heraern-
HU# npe3uneHT JoHaabn TpaMmil, AeHcTBys B Ipeaesax CBOUX IIOAHOMOYHH,
npuHsaa penieHue o Bbixone CIIIA u3 [lTapuzkckoro coraareHusa. CoraacHo
YCTaHOBAEHHBIM ITpaBuAaM opMaabHbIH Bbixona CIIA m3 coraamreHus: co-
CTOSIACS TIOCAE TIPHUHSTHS COOTBETCTBYIOIIETO pellleHud EBporapaaMeHnTa, U
c 1 dpeBpaaa 2020 r. CIIIA He HeCcyT KaKux-AH0OO 00s13aTEABCTB II0 peasn3a-
ITUH €TO ITOAOXKEHUH.

MexayHapoaHble JOrOBOPEI 00 OXpaHe OKpYyzKalollel cpeapl 3aKAI0Yal0T-
cd He TOABKO (peiepasbHBIM IIPaBUTEABCTBOM B AHulle IpesuneHTta CIIA kaxk
TAGBBI UCIIOAHUTEABHOM BAACTH, HO U IIITATAMH — CyObeKTaMH (peaepariyi.
9to BeITeKaeT u3 Koncrutrynuu CIIA, 3aKpenAdiole ANNIbL HCKAIOYUTEAD-
HBIE IIpaBa, OTHOCHIIHECS TOABKO K KOMITETEHITUH (peeParbHOTO IPaBUTEAD-
CTBa (K IpUMepy, CBA3aHHbBIE C 000pOHOM cTpaHsbl). [IITaThl HTMPOKO UCIIOAB-
3yIOT CBOE IIPaBO 3aKAI0YATh MEXKAYHAPOAHbIE JOTOBOPHI C APYTUMHU CTpPaHa-
MU U OTAEABHBIMH PETHOHAMH 3apPy0eZKHBIX CTPAH 10 PA3AWYHBIM BOIIPOCAM
COITMAABHO-3KOHOMUYECKOH KM3HU OOIIeCTBa: TOPrOBASI, TPAHCIOPT, CEAb-
CKO€ X039UCTBO, TypusM U Ap. Cpean TaKOBbIX — U BOIIPOCHI 9KOAOTHH.

Hanpuwmep, wumam KanugopHus 3arxatouun 8 2013 2. 002080p ¢ KaHAOCKOU
nposuryueil Keebex o Kynie-npodarke K8OmM HA SMUCCUI NAPHUKOBbLLIX 20308
(Cap-and-Trade Agreement) [Murthy, Sh., 2019]. B urorne 2017 2. KanugopHus 3a-
Kaouuna coenawerue ¢ Kumaem o meponpusimusix no cokpawieHuto eulbpoca 8
amwmocgepy napHuKosslx 2asos [Brown, M., 2017].
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HHuTepecHO, 4TO IIOAUTHKA OEUCTBYIOINIMX B HACTOLIIEe BpPeMs IIpaBU-
TeAbCTB psaga mratos CIIIA (B Tom gucae mraros Helo-HMopk, BamuHrTon u
Ip.) B OTHOIIEHUHU [lapHzKCKOro coraalieHus pacXoquTcs C IOAUTUKON HbI-
HelrHero peaepasbHOTO ITpaBuTeabeTBa npe3uneHTa CIIA Jornaapma Tpam-
na. 9TO TOXKE ABAIETCH IPEeAMETOM KOH(MAHUKTOB, pPa3pelleHe KOTOPBIX OT-
HocuTcd K KoMmnereHInu BepxoBHoro Cyna CIIA, u 3acAyzKHUBaeT OTAEAD-
HOT'O aHaAM3a.

[IpenmeTom CyaeOHBIX CIIOPOB, CBSI3aHHBIX C OXPAaHO OKPYKAIOIIEN cpe-
[ObI, SIBASIFOTCSI TAQBHBIM 00pa3oM feAd, CBA3aHHBIE C TOAKOBAHHUEM TOPTO-
BOH OrOBOPKU IIPUMEHUTEABHO K XO3dHCTBEHHBIM OTHOIIEHUSAM BHYTPHU
cTpaHbl. 9T0 06YCAOBAEHO TE€M, YTO OHHU SIBASIOTCS OOBEKTOM PEryAHpOBa-
HUA U (peilepasbHBIMHI 3aKOHAMU, U 3aKOHAMHU OTAEABHBIX IIITATOB.

Hcropudeckuii ombIT ImoKaszaa HEOOXOAUMOCTH CO3JaHUS CHUCTEMBI e-
[IePaAbHOTO 3aKOHOMATEABCTBA B TeX cdepax COIIHAaAbHO-3KOHOMHYECKOH
KHW3HU 00IIlecTBa, rae TpebyeTcsd IIpoBeleHIe eUHON IOAUTHKH B MacCIITa-
bax Bcelt cTpanbl. K HUM OTHOCHUTCS U OKpyzKarolllad cpena. Toprosast oro-
BOpPKAa SIBHAACh OCHOBAHHEM CO3[aHU4 U Pa3BUTHA AeHCTBYIONIEH B HACTOSI-
Iree BpeMs CUCTEeMBI (PeIePAABHOTO IIPHUPOJOOXPAHHOTO 3aKOHOJATEABCTBA.

Pasymeercs, HE06X0UMOCTE ITPABOBOTO PETYAUPOBAHUS Ha YPOBHE IIITA-
TOB, PETHMOHAABHOM U AOKAABHOM (MYHHUIIMIIAABHOM) COXpaHsieTcs. 9To 00-
YCAOBAEHO PA3AMYHBIMU IIPUPOAHBIMU U COIIHAABHO-3KOHOMHUYECKHUMH OCO-
OEHHOCTSIMH OTAEABHBIX PETHOHOB CTPAaHBI, B KOTOPBIX OTAMYAIOTCH: KAUMAT,
PaCTUTEABHBIH U JKUBOTHBIH MUD, peAbed), KOAUUYECTBO U 00'b€eM BOIOEMOB U
HCTOYHUKOB IUTHEBOH BOMABI, BETPHI ¥ BO3AYIIHBIE IIOTOKH, YPOBEHEL ypba-
HU3AIUH U UHQPPACTPYKTypPa TOPOOAOB U APYTUX HACEAEHHBIX IIYHKTOB, pa3-
BUTHE U XapaKTep IPOMBIIIAEHHOI'O U CEABCKOXO03IMCTBEHHOI'O ITPOHU3BO/-
CTBAa, 3aA€3KU ITIOAE€3HBIX MCKOIIAEMbIX U SHEPTrOPECYPCOB, HAAUYHE MEraro-
AUCOB U KPYIIHBIX TOPOJIOB, ITIAOTHOCTb HACEAEHHUST U PACOBO-3THUYECKUH U
HaAIlMOHAABHBIN COCTaB XKHUTEAECH, a TAKXKE YPOBEHDb UX J0XO0B U Ap.

CoraacHo Koucrutynum CIIA HeoTheMAeMOe IpPaBO MIITATOB — IIPUHS-
THE 3aKOHOB, 00€CIIEeYNBAIOIINX 0€30IIaCHOCTD, 3[J0POBbE U OAATOCOCTOSHUE
rpaxkgaH. BaaronpusaTHasa, 340poBasd OKpyzKarolliad Cpeia ABAIETCI OJHUM
13 HeOOXOAMMBIX SAEMEHTOB JOCTHUKEHUS 3THX I1eAeii. B To ke BpeMsa npu-
HATHE OPUPONOOXPAHHBIX 3aKOHOB, (PElEepPaAbHBIX U IITATOB, MMEIOIIHX
OUH U TOT K€ IIPeAMET [IPaBOBOI'0 PETYAUPOBAHUS, ABAIETCS IIOTE€HIIHAAD-
HBIM HCTOYHHUKOM KOH(AWKTOB HHTEPECOB, U TaKHe KOH(MAWKTBHI HEPEIKO
UMEIOT MecTo. Bo-IiepBbIX, MeXXay HHTepecaMH ABYX IITATOB, KOTJa OAUH
oITaT IPUHUMAaeT OIPENEACHHBIHM 3aKOH, KOTOPbIM, OOHAKO, HE OTBEYaeT
MHTEepecaM ApPyToro Imrata. Bo-BTOPBIX, MEXKAy MHTEpPEecaMH KaKOIr'o-AH0O
mrata 1 Qenepanu. Cropsl, BBITEKAIOIIHE W3 TAKOTO pola KOH(MAUKTA
HHTEPECOB, paspelarTcd denepasbHBIMU CyJaMU.

B cooTBeTCTBUU C BBIPAOOTAHHON CyJaMH JOKTPUHOM «TOProBas OroOBOP-
Ka» 3aKOHBI IIITATOB U HOPMATHUBHBIE [IPABOBBIE AKThl OPTaHOB PETMOHAADL-
HOTO M AOKAABHOTO CaMOYIIPaBA€HHUS IPHU3HAIOTCA HEKOHCTUTYIIMOHHBIMU,
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€CAH OHU «CYIIECTBEHHBIM 00pa3oM, IIPSMO UAW KOCBEHHO, BTOPTalOTCHd U
CAyZKaT IPEnsSTCTBHEM CBOOOJHOMY Pa3BUTHIO TOPrOBBIX OTHOILIEHUH MEXK-
Oy IITaTaMmy.

Paccmorpum cymebHOe meA0, KOTOpOe OOBIYHO IIPHUBOAUTCS B AMEPUKAHCKUX
y4ueOHHUKAaX 110 9KOAOTHYECKOMY IIPaBy, CTaBILIee II0ATOMY XPECTOMATHHHBIM' .

Accoyuayusi KomnaHuii no 0dobblue 3aniezaruiezo Ha N08epxXHoOCMuU Yaaist 00pa-
Munace ¢ UCKOM 8 gpedepasibHblil cyo, 0CnNapusast NPAagoMepHOCMb 3aKpensieHust
Ha gpedepanbHom YposHe psioa nonoxerull 3arxoHna CIIA 1977 2. «O koHmpose 3a
0obbluell nosesHblX uckonaemslx Ha nogepxHocmuw» (Surface Mining Control and
Reclamation Act). Camo npaso KoHepecca npuHame smom 3aKoH He CmasusloCo
noo comreHrue. Cyo dorkeH ObL1 MoOabKO ycmaHosumse, He npesbicun au Konepecc
C80U NPABOMOUUSL, UMESL 8 8UOY, UMO 3AKOHO0AMENLCME0 00 UCNONBL308AHUU NPU-
DPOOHBIX pecypcos8 MpPAOULUUOHHO SI8/SLeMCsL NPepo2amueoli Ulmamoas.

Pyroeoocmeysice mopzosoill 02080pKOTLi, CYo NpusHaAL ocnapusaembvle NnoJo-
KHKeHUst 3aKoHA NPABOMEPHBIMU, NOCKObKY 000blua Yyais 3ampazusaem 9KOHO-
MuuecKkue U IKoJ02uUecKUue UHmepecsbl PasiudHblX WMmamos: pasgumue celb-
CKOX0351licmeeHH020 npousgoocmea 8 cmpaHe; ONACHOCMb 302PSI3HEeHUsL B00HbLIX
06 beKmos, Haxo0AWUXCSL HA Meppumopuu pasmolx uumamos. Cyo ommemus He-
06x00uUMOCMb YymeeprKOeHUst 06513ameslbHblX hedepasibHblX cmaHoapmog Kak
Heobxo0umoz20 cpedcmea npedomsepauleHust 9K0102UUeckoz0 8pedd, NOCKONbKY
odobblua yansi cama no cebe npedcmagasiem HezamugHoe gozodeticmaue Ha OKpY-
sKarouyro cpedy.

Boaee Toro, maxke mpu OTCYTCTBUHU (pellepasbHBIX 3aKOHOB OpPraHbI 3a-
KOHOJATEABHOH U HCIIOAHUTEABHOM BAACTU LITATOB, PETMOHAABHOIO U AO-
KaAbHOI'O YIIPABACHHS HE BIIpaBe IIPHUHHUMATh 3aKOHOOATEABHBIE U APYyTHe
IPaBOBBIE aKTHI B chepe SKOAOTHUH, ITPETIATCTBYIOIINE CBOOOIHOMN TOPTOBAE,
IIOCKOABKY 3TO IIPOTHUBOPEYUT AyxXy KoHCTHUTyLIHH.

B cymebHoO ImpakTUKe MOKTPUHA «TOPrOBO¥ OTOBOPKH» IIHPOKO ITPHUMeE-
HAEeTCd KaK CPEeACTBO IPOTUB ANCKPUMHUHAIIMOHHBIX MEDP, B TOM YHCAE CBS-
3aHHBIX C OXPaHOU OKpPYyzKaIoIllel Cpeabl, IPUHUMAEMbBIX B IIEAIX IIPOTEKIIH-
oHM3Ma OHM3Heca CBOETo IITaTa.

PaccmorpuM cynebHoe 1eao0, KOrzia 3aKOH OHOTO IIITaTa HAapPYIIUA KO-
HOMHWYECKHE HUHTEPECHI XO3AHUCTBYIOUINX CYOBEKTOB, HAXOMAIIUXCI B APY-
TOM LIITaTe?.

Aezucnamypa wmama Hoeto-rkepcu npunana 3aKoH, 3anpeuiarouuii 8803 U
nepepabomiky HO MeppuMoOpUL ULMAMa MYcopa U 0mxo008 u3 0pyaux ulmamos.
Meskoy mem docmamouHo wupokoe pacnpocmpaHeHue noayuun 6usHec, ces3am-
Hblll ¢ obpawieHuem mycopa u Opyaux omxo0o8 sKusHedesimenbHocmu Jrooell.
JacmHble KOMNAHUU, cCneyuaausupyrowuecst Ha nepepabomre omxo0oe nompeb-
JIeHUSL, 3AKAIOUANU C MYHUYUNAAUMEMAMU 20p0008, 8 MOM UUCTE HAXOOSULUXCSL
8 Opyeux wumamax, 002080pbl O 8bLNOJHEHUU pabom no 8bl803Y IMUX 0MxX0008 U,

! Hodel v. Virginia Surface Mining & Recl. Assn. (1981).
2 City of Philadelphia v. New Jersey.
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coomeemcmeeHHOo, ouucmike mecm ux HakonneHus. Takas npaxmuka npeocmas-
JISNA 83AUMHBLUL IKOHOMUUECKUTL uHmepec U Ol 3aKaA3UuKo8, U 0Jsl UCNOJHU-
meseti. OHa 6bia aghgheKxmueHbIM CPedCmeom NPOMUE 3a2PSI3HEHUSL OKPYIKAIO-
wetl cpedsbl U 0a8aNA B03MONHOCMb UCNONABL308AMb 3eMebHble YUACMKU NOC/e
Ux ouucmru no onpeodensiemomy MYHUYUNAIUmMemamu 20po0oe yeneeomy Ha3Ha-
yeHur. Kpome mozo, emecmo ux YyHUUmMorkeHust omxoobl nompebieHus UCnolb-
308a/UCL KAK 8MOpPCblpbe 0/ NPouU3800CcmMea HO80U NpooyKyuU, a makike KaK
UCMOUHUKU dHepauU.

B uckogom 3as181eHUU YKA3bIBA0Ch, UMO IMuU hoaoxKeHUs 3akoHa wumama Hoetro-
[DKkepcu siensromest AHMUKOHCMUMYYUUOHHbIMU, NOCKOIbKY OHU npensimcmeyrom
©80000HOll mopeognie Ha meppumopuu cmpaHsl. Omeemuux — wmam Hoero-repcu
8 C8010 ouepedb 3as8UN, UMO 3aK0H HanpaeieH HA 3auumy okpyskarouieli cpeobl,
300p08bst U 61020COCMOSIHUSL JKUumenell umama u umo omeemcmeeHHOCMb 34 Mo
803/102KeHa OelicmeyrouUM 3aKOHO0AMEeTbCMBOM HA OpeaHblL Lumama.

Cyo He coznacuncst ¢ 008o0amu omeemuuka U ykasai, umo ocnapusaemsle no-
JIO2KEHUSL 3aKOHA wmama npomugopeuam mopao8oii 02080pKe U S18ASIomest OUC-
KPUMUHAUUOHHBbIMU. YCmAaHOo8eHUe 02paHUUeHUT X035UCMBEHHbIX OMHOULEeHUTL
MeNO0Y wmamamu no 2eozpapuuecKkomy nNpusHaKy credyem npusHamsb HEKOH-
CMUMYYUOHHBIM. 30ecb Hem Npomu8oCMoOstHUSL MeK0Y IKOHOMUUECKUMU U KO-
JI02UUECKUMU UHMepeCcamu pasiuuHbLX WmMamos: ace omxoobl, obpaszosasuiuecs
rKax 8 wmame Horo-/kepcu, mak u 8 Opyaux uumamax, HaHOcsim epeod OKpyrKa-
rowetl cpeoe.

OTa TpaKTOBKA SIBASETCS OOIIETIPU3HAHHON B Cy1eOHOM paKTHUKe, OqHA-
KO BO3MOZKHBI U UCKAIOUEHHs, HallpUMep BBeAeHUEe KapaHTHHA (quarantine
laws), 3arrperarmInero BB0O3 Ha OIPEAEACHHYIO TEPPUTOPUIO SIOBUTHIX Be-
LIECTB.

B caoxkuBIIEelicsa cyneOHOM ITpakTUKE IIPU3HAETCH TaK¥Ke ITPaBO OPraHOB
ITATOB, PETHOHAABHOTO U AOKaABLHOI'O YIIPaBAEHUS ITPUHUMATE 3aKOHOIA-
TeAbHBbIE U JPyTHe HOPMATHBHBIE ITPABOBBIE aKThI, XOTS U OTPAHUYUBAIO-
e CBOOOIHYIO TOPTrOBAIO, HO 3allpellaoliiie BBO3 MPOAYKIIUU, MaTepHa-
AOB U BEIIECTB, ITPEACTABAIIOIINX YTPO3Y AAS 3M0POBbs AIO/IEH, JKUBBIX OP-
TaHU3MOB U IPUPOIHBIX OOTATCTB.

Bepxosanutii Cyo CIIA npusHa KOHCMUMYUUOHHbIM 3akoH wumama HHouaHa,
3anpewarnwuil. MpaHcnopmuposaHue Ha meppumopull. Wmama Mepmesblx IKu-
BOMHbBLX. 3AKOH NPUHAM 8 UeSsIX NPedomepaueHust PACNPOCMPAHEHUS. 3aPA3HBIX
6onesrell u snudemuil.

[pyroit mpumep.

DedepanvHulil cyo NPUIHANL KOHCMUMYYUUOHHbIM 3aKoH wmama Man, 3anpe-
warwull 8803 U3 Opyaux ULMamos XKUol NPUMAHKU Ot 08U pblbbl. Omo Mmoe-
710 6bL NpuBecMU K NOsIBEHUI0 HO8bLX NOPOO pblbbl, U 8 pe3yabmame CMeueHUs. C
HUMU MO21U 6bl No2UOHYMb YEeHHble MeCmHble NOpPoOobl pblbbl.

[IpencraBaseT uHTepec cynebHOe OeA0, TI0 KOTOPOMY OCIIapHUBaAach IIpa-
BOMEPHOCTb HOPMATHUBHOTO IIPABOBOTO aKTa, IIPUHATOTO HA MYHHUIIHIIAAB-
HOM YpPOBHE.
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Myruyunanumem 2. Yuxazo uzoan opooHAHC, 3aNPeusarouiuil npooarky cooep-
Kawux gpocgpamol morowux cpeocmas. Hzzomosumenu mpebosaniu e2o ommeHod,
3as8u8, umo OopOOHAHC npensmcmeyem ce8obo0HolU mopzosse. Cyo omkasan 8
yoosnemeopeHul UcKa, YyKkaszag 8 ceoem peuleHUU, Umo, Hecmomps H4 makozo
poda ozpaHuueHue mopzo8au, NOJ0KUMeNbHbL dhdexm OaHH020 NOSOIKeHUS.
Heusmepumo bonvuwie. Llenb opdoHaca — oxpaHa sKos02uU, obecneueHue uucmo-
mbl U YayuuweHust kauecmea eo0bl 8 pexe Hnnurotic u o3epe MuuuzaH.

OTy OOKTPHHY IPHUHATO Has3bIBaTh «balancing test». IIpu paccmoTpeHnu
CIIOPOB, CBA3aHHBIX C pasrpaHUYeHHEM KOMIIETEHIIMH (pemepaliuy U IiTa-
TOB, Cy[Abl PYKOBOJACTBYIOTCH CAEAYIOIIMMHU IpHHIMNaMu. llepBbiii: KoH-
rpecc CIIIA mMeeT HEOTpaHHMYEHHOE IIpaBO M3aBaTh HIPHPOLOOXPaHHBIE
3aKOHBbI, OTHOCSIIIIHECS K B3aMMOOTHOLIEHUSM MEXKAy HITaTaMU. BTopoii:
OrpaHUYEHUE, BBEACHHUE B OIIPEACACHHBIE PAMKH 3aKOHOAATEABHON MHUIH-
atuBbl HrraToB. KoHrpecc CIIIA mMmeeT Ha 3TO IIpaBO HE3aBHCHMO OT TOTO,
IIPHHSIA OH IIO 3TOMY BOIIPOCY 3aKOH HAHU HET. 3a HUM BO BCEX CAy4dadX CO-
XpaHdAeTCcd IIPENMYIIECTBEHHOE IIPAaBO 3aKOHOAATEABHOTO PETYAUPOBAHHUA B
00AaCTH 9KOAOTHH, ECAH 3aTPOHYTHI HHTEPECHl Pa3ANYHBIX IIITATOB. [Tocaes-
Hee CAOBO Bcerza ocraercd 3a KoHrpeccom. OH BIpaBe pa3pelnuTh HITaTaM
IIPUHATH 3aKOH [0 OIIPENEA€HHOMY BOIIPOCY, HECMOTPS Ha TO YTO CYAbI
IIpU3HABaAH TaKOe PelIeHHe He3aKOHHBIM. M Hao6opoT: KoHrpecc B aroboe
BpEMsI BIIpaBe IIPHUHATH 3aKOH, B PE3yAbTATE€ KOTOPOT'O 3aKOHBI IITATOB II0
3TOMY BOIIPOCY AOAXKHBI HIPHU3HABATBCA HEAECHCTBUTEABHBIMHU, XOTI A0 TOTO
CyZAbl HAXOAUAH UX KOHCTUTYILIMOHHBIMH.

3akounsl KoHrpecca He AHWMIAIOT LITATbl 3aKOHOMATEABHON WHUITUATH-
BBI IIPH O/THOM YCAOBHH — 3aKOHBI IITATOB HE MOAXKHBI IIPOTHBOPEYUTH (he-
JE€PaAbHBIM 3aKOHaM. OTO HOAOXKeHHe 3akpernaeHo B Koucrurynuum CIIIA
(ct. VI Supramacy Clause), ycTaHOBUBIIIEY BEpPXOBEHCTBO IIPUHATHIX KOH-
rpeccom CIHIA denepasbHBIX 3aKOHOB. CA€I0BATEABHO, IIPH PACCMOTPEHHUH
KOHKPETHBIX [IEA B CAydasiX, KOTJa UMEET MECTO KOAAU3US MEXIY HOPMOHM
3aKOHa IITaTa U (PeIepasbHOTO 3aKOHa, 3aKOH IITaTa CUuTaeTcs Henel-
CTBHUTEABHBIM.

Takum o6pasom, Hu KoHcTuTynud, Hu BepxoBubiii Cyn CIIA He maroT
KPHUTEPHEB pa3rpaHUYeHHs KOMIIETECHIINH (belepallii U OTAEABHBIX IITa-
TOB U HE OIPEAEAdIOT, 10 KaKHM BOIIpocaM IIpUHHUMAalOTCH (perepasbHbIe
3aKOHBI, a 10 KaKUM — 3aKOHBI IITATOB. [l03TOMy, y4HUTBIBad, YTO IKOAO-
U4 — IpeaMeT 3aKOHOMATEABPHOIO PETYANPOBAHUS U (pefepaliuy, U IITaTOB,
BepxoBuri#i Cyn CIIA mpenaaraeT cyaaM paccMaTpPUBaTh CIIOPHBI O ITPaBo-
MEPHOCTH IPUMEHEHUS TOPTOBOM OTOBOPKU U BBIHOCUTH PEIIIEHUS, OCHOBBI-
BasCh HE Ha IPAaBOBOY HOPME, & UCXOAd B Ka*XJOM KOHKPETHOM CAydae U3
XO3IHCTBEHHOH I1eAeCO00Pa3HOCTH, 9KOHOMHUYECKHX M COLIMaABHBIX (DaKTO-
poB (case-by-case basis).

B CIIA met denepaapubix YK, 'K u I'TIK, oHM IpHHUMAIOTCH KasKIbIM
OTAEABHBIM HITATOM. [I0CKOABKY heepasbHble CyAbl U CyAbl IITATOB — HE3a-
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BUCHUMEBIE APYT OT Apyra cyAeOHbIe CUCTEMBbI, KaXK/1asd U3 HUX PYKOBOJICTBY-
€TCs CBOUMMHU COOCTBEHHBIMH TI'PaKIaHCKO-IIPOLECCYaAbHBIMU HOPMAaMH.
denepasbHbIE Cyabl PACCMATPUBAIOT I€Aa B COOTBETCTBUH C (PEIEPAABHBIM
3aKOHOM — PemepasbHBIMU IIpaBHUAAMM I'pazxkaaHcKoro mpoiiecca (Federal
Rules of Civil Procedure). Kaxknpiii mraTt NpuHUMaeT CBOH I'paskaIaHCKO-
IPOIIECCYaAbHBIH 3aK0H, 00bruHO ['TIK.

Otu obumme gaga mmpaBoBoii cucTeMbl CIIIA TToAOKeHUS HaXOOaT OTpazKe-
HHE U IPU PAaCCMOTPEHUHU I'PakIaHCKO-IIPABOBBIX CIIOPOB B 00AaCTH OXpa-
HbI OKpPY2Kalollle cpeapl U €A O IPUMEHEHUU aIMUHUCTPATHBHOMU U yTO-
AOBHOHM OTBETCTBEHHOCTU 3a COBEpPIIEHHNE 3KOAOTHUYECKHUX IIpaBOHapylIe-
Hut. [loncygHOCTS paccMaTPUBAEMbIX CyJaMU AeA OIIPENEATeTCS UCXOIs U3
npaBHAa ob01e ropucauknuu (general jurisdiction). TloBwimienme poau cy-
neOHOM BAACTH B 00AACTH OXpaHbl OKpPYyzKalolllell cpenbl OOBIYHO CBSI3bIBA-
10T ¢ KOHIIoM 1960-x rr., korga B CIIIA npou3soliaa, Kak IPUHSTO TOBOPUTS,
«3eA€HasI PEBOAIOIINS» U CAOXKHAACH NEeHCTBYIOIAs CUCTEMA IIPUPOLOOXPaH-
HOTO 3aKoHomaTeAbcTBa. CyneOHas mpakThKa (POpMHUpPYyeT OOILIECTBEHHOE
MHEHHUE U IBASETCS OJHUM U3 (paKTOPOB, OIIPENEASIOIINX ['OCy JapPCTBEHHYIO
5KOAOTHYECKYIO IIOAUTHUKY. [lesITeAbHOCTh Cy/ia He OTpaHHYMBaETCd paspe-
LIEHHEeM CIIOPOB: CyAeOHBbIE ITpellefIEeHThl ABAAIOTCH MCTOYHHUKOM IIpaBa U
IIPU3BaHbI 3alI0AHATEH «IIPABOBOH BakyyM». Poab cyzmeOHOM BAaacTH BO3POC-
Aa, IPpUYeM KakK B IIPABOOXPAHUTEABHOH, TaK U IpaBoobpasyrolrel cdepax.

BasxHbim smanom 8 pazsumuu sxoso2uueckozo npasa CIIIA sisunoce paccmo-
mpeHHoe pedepanbHbim cyoom 8 1965 2. deno no ucky obuiecmeeHHoll 9K0102U-
YecKoll OpeaHU3aUUU K hedepatbHOMY 0p2aHy 20CYOapCmeeHH020 YnpasieHus: .

Omeemuukx — PedepanvHas KOMUCCUSL NO SHepzemuke 8bl0arla KOMNAHUU
Consolidated Edison paspeuwieHue HQA COOpYIKeEHUe cucmembl 1eKmpocHabrxe-
Hus 8 2opax wmama Hoto-Hopr Ha 6epezy pexu I'ydson. I'parkdare ebicmynu-
JU Npomue peaiusayuil YykasaHHoz20 npoeKkma, NOCKONAbKY 9mo mo2710 bbL cmamob
NPUUUHOT 3HAUUMEILHO20 9KO0I02UUECK020 8peda, YHUUMOIKEHUSL NPUPOOHbLX 60-
2ameme YyHUKalbHoz20 3anogedHoz2o mecma. OHU co30anu spemeHHyro Accoyua-
yuto (Scenic Hudson Preservation Conference), npuzeaHHyto dobumbscs 3anpeuie-
HUsl Ha38AHHbIX pabom & amoil mecmHocmu.

DedepanbHast KOMUCCUSL OMKIOHULA NpOmMecm epa’k0aH U OmKa3aiacb nepe-
cmompems gonpoc 06 ommere amozo paspewerust. Toeda Accoyuayus obpamu-
J1ACb C UCKOM 8 hedepanbHblil cyd, KOmopblil coanacuncs ¢ dogooamu Accoyua-
Uuu, NPU3HaAHHOU ucmyom no deny, u obsizan Komuccuro nepecmompems 8onpoc
0 yesnecoobpaszHocmu 8bloaul paspeuteHust.

B umoeze KomnaHus 0mrKa3andacob om COOPYIKeHUsL CUCTNeMbl 31eKmpocHabIKe-
HUsL 8 OGHHOM Mmecme.

Pertenue cyna KapauHaAbHBIM 00pa30M U3MEHUAO CyAEeOHYIO ITIPAKTHKY.
B HeMm BmepBble OBIAO CHOPMYAUPOBAHO TpebOBaHUE, YTO TOCYyAapCTBEHBIE
OpraHbsl MPH YTBEPKIAECHUN IIPOEKTOB U IIPOTPAMM, a TaK¥Ke BblIade pas-

3 Scenic Hudson Preservation Conference v. Federal Power Commission.
Justice. Vol. 2, no. 2. 2020
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pelreHui (cepTudUKaTOB, AUIIEH3UN) Ha IPOBEICHUE ONPEEACHHBIX paboT
JOOASKHBI YIUTBHIBATD HAPAAY C TEXHUKO-OKOHOMUYECKUMU TaK¥Ke IKOAOTH-
yecKue PaKkTOpPHI.

[IpuHaTue TaKOro poja pPelIeHUE MOOAKHO OCHOBBIBATBHCS Ha IIpeaBa-
PUTEABHOM aHaAH3€ BO3MOXKHOI'O HETraTHBHOIO BO3IEHCTBHS Ha KadeCTBO
OKpYyzKaroIllel cpebl, KOTOPBIM MOAXKEH OBITH AOBEAEH M0 IITHPOKOM 0bIIe-
CTBEHHOCTU. Bce 3TO m03BOAMAO 00ECHIEYUTH BCECTOPOHHUU B 3PPEKTUB-
HBIH TOCYIapCTBEHHBIH HAA30P U OOIIECTBEHHBIH 9KOAOIMYECKHUIE KOHTPOAD.
COOTBETCTBYIOIIME TTOAOXKEHHMsS OBIAM 3aTeM 3akKperaeHbl B 3akoHe «O Ha-
IIMOHAABHOM TIOAUTHKE B 0DAACTH OXpaHbl OKpyzKaroulei cpenbl» (National
Environmental Policy Act — NEPA), npunarom Kourpeccom CIIIA B mexkabpe
1969 r. u BBeneHHOM B aetictBue ¢ 1 guBaps 1970 r.* 9ot 3aKoH cTaA II0BO-
POTHBIM IIYHKTOM B [IeA€ OXpaHbl OKPYyzKalolllel IpUpoaHOH cpeabl U Ha4aAOM
COBPEMEHHOTO 3Talla pa3BUTUS IIPUPOA00XPAHHOI0 3aKoHomaTeAbcTBa CIIIAS.

CyneOHble pelIeHus CTaAHl IIPeneaeHTaMU IAS IPEIbIBACHUS CBI3aHHBIX
C OXpaHOM OKpPYKAaIOLIeH Cpelbl HCKOB OOIIECTBEHHBIMU 3KOAOTHUYECKHUMU
opranuzanugaMmu. HauyuHaga c cepenunbs! 1960-x IT. TaKWe HCKH IOCTOSH-
HO pacCMaTpHUBAaIOTCSI aMEPHUKAHCKUMH CyZaMHu. boaee TOTo, OOABIITHHCTBO
UCKOB, CBSI3aHHBIX C IPUYUMHEHUEM 3KOAOTHMYECKOTO Bpena, IperbaBASET-
Csl 9KOAOTHYECKUMU OpraHuzanusaMu. OHU U3MEHHAU CyAeOHYIO0 IPaKTHKY,
TPaAUIIMOHHO OPHEHTHPOBAHHYIO Ha 3alllUTy WHAUBUAYAABHBIX HHTEpPE-

* 42 U.SC. & 7401-7671q.

B 1970-1990-x romax B pasputue 3akoHa NEPA GbIAM IPUHATHIE OCHOBOIIOAATAO-
e pegepasbHble IIPUPOLOOXPAHHBIE 3aKOHBI IT0 OTAEABHBIM chepaM OKPYyzKaroIeH
cpenbl, a TaK:Ke 0 KOHTPOAE 3a IIPOHU3BOJACTBOM, TPAHCIIOPTHPOBAHUEM, XPAHEHHEM
U HUCIIOAB30BaHHUEM OT/IEABHBIX BUIOB IIPOAYKIIUH U BEIIECTB, SBAAIOIINXCS ITIOTEHIIH-
AABHBIMH HCTOYHHKAMH HETaTHBHOIO BO3IEHCTBUA Ha OKpyzKarollyio cpeny. Ha 6aze
9THUX 3aKOHOB CAOXKHAACH AEHCTBYIOIIAS B HACTOSIIEE BPEMs CHCTeMa IIPaBOBOIO pe-
TYAUPOBaHUS B 00AACTH OXpaHbl OKpYyzKalollel cpempl. B ux yncae 3akoHBI: «O Uu-
crote arMocdepHoro Bo3ayxa» 1970 r., ¢ monoaneruamu 1977 u 1990 rr. (Clean Air
Act — CAA); «O gucrore Bom» 1972 1., ¢ mormoaneHuamu 1977 u 1987 rr. (Clean Water
Act - CWA); «O KOHCcepBalU W YTHAHU3AIUH OTXOA0B» 1976 T., C [OIOAHEHUSIMHU
1986 r. (Resource Conservation and Recovery Act — RCRA); «O mpurogHoCTH ITUThe-
Bo#t Bombl» 1974 1. (Safe Drinking Water Act — SDWA); «O6 oxpane KUBOU IIPUPOILD
1973 r. (Endangered Species Act — ESA); «O KOHTpoAe TOKCUYHBIX BemiecTB» 1976 r.
(Toxic Substances Control Act — TSCA); «O mpenoTBpallleHNN 3arpsa3HEHUS OKpPY-
xkaromie#t cpensr 1990 r. (Pollution Prevention Act — PPA); «O mectunimmax» 1996 r.
(Federal Insecticide, Fungicide, and Rodenticide Act — FIFRA); «O 3arpg3HeHUN OKpPY-
xKarome cpenpl B pesyabrare yredku Hedtm» 1990 r. (Oil Pollution Act — OPA);
«O6 ycTpaHEHHH IIOCAEACTBUY, KOMIIEHCAIIUIX H BO3MEIIeHHH Bpeaa, IPUINHEHHO-
ro okpyzxaromleii cpene» ¢ monoaHeHuaMmu 1986 r. (Comprehensive Environmental
Response, Compensation, and Liability Act — CERCLA). CokparieHHo 3ToT 3aKOH
o6wr9HO HasprBaroT Superfund nau CERCLA. B CBSI3U C MEXXAYHAPOIHBIM TEPPOPU3-
MOM, IPEACTABATIONIUM COOOH CEPBE3HYIO YIPO3y YEAOBEUECTBY, CACAYET OTMETHUTH
BaskHYIO poAb puHATOro B CIIIA 3akoHa «O 6€30I1aCHOCTH XKHU3HHU U 3[0POBBS AIOIEH
U Mepax [0 IIPeJOTBPAIIeHHIO YyIPo3bl OroTeppopusmar 2002 r.
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COB, — BO3MeEIIIeHHE Bpea, IPUYNHEHHOT0 OIPEIEAEHHBIM CyOheKTaM mpa-
Ba: PU3NYECKUM H IOPUANYECKUM AUIlaM. COOTBETCTBYIOIIHUE AOTIOAHEHUST
OBIAM BHECEHBI B OCHOBOIIOAATaIOITHE 3aKOHBI.

[IpupomooxpaHHoe IIpaBo (3akoHoAaTeabcTBO) CIIA — 3TO KOMIIAEKC 3a-
KOHOJATEABHBIX U WHBIX HOPMATHUBHBIX ITPABOBBIX aKTOB, OCHOBOIIOAATAIO-
IIUX B TEKYILIEero HOPMOTBOPYECTBa (TaK HasbIBaeMoOe ITHCAHOE IIPaBo), U
CyZIeOHBIX TIPEIeNeHTOB, T. €. paHee IIPUHATHIX 10 aHAAOTHYHBIM JeAaM CY-
OeOHBIX PelleHu, Ha KOTOPhIE CCHIAQIOTCHA CTOPOHBI ¥ KOTOPBIMH PYKOBO/I-
CTByeTCH CYZ IIPU BBIHECEHUH PEIIEHUS I10 KOHKPETHOMY LAY B CAy4YadX,
KOT/[Ia B AEHUCTBYIOIIEM 3aKOHOJATEABCTBE HET COOTBETCTBYIOIIEH TpaBOBOM
HOPMEI (00IIee, IpereaeHTHOe IPaBo).

OO611iee IpaBO HE TOABKO «IIPOKAABIBAET AOPOTY» IIHCAHOMY IIpaBy, HO
U MOIIOAHSIET €ro. DTO O3HadaeT, YTO BO3MOIXKHA CHUTyallUs, KOTJa Te€ HAU
HHBbIE OTHOLIEHHS PETYAHUPYIOTCS OMHOBPEMEHHO 3aKOHOM, (PeIepPaAbHBIM U
(1AM) mITaTa, ¥ IOAOKEHUAMHU 00IIlero mpasa. PaccMoTpuM Tako# mpumep
IIPUMEHHUTEABHO K BO3MEIIIEHHIO 9KOAOTHYECKOro Bpena. [lo amepruKaHCKO-
My IIpaBy B OTAWYHE OT POCCHHMCKOTO BO3MeEIlleHHE IIPUYNHEHHOro Bpeaa
OCYIIIECTBASETCS B BHE HE TOABKO B3BICKAHHS ITOAOXKHUTEABHOTIO yIepba u
YIOYIIEHHOH BBITOMBI (KOMIIEHCAIIMOHHBIE BBIIAATHI), HO U B3BICKAHUA C Ha-
pyuuTeada mTpadHBIX BBIIAAT (punitive damages). OHH B3BICKHBAIOTCA B
IIOAB3y HCTIIA, ECAH Cy[ YCTAHOBHUT, UYTO OEHCTBUA UAU Oe3melicTBHE HApY-
HIUTEAS] HOCUAU YMBIIIACHHBIH, 3A0CTHBIH XapaKTep UAW UMEAH MECTO IIpe-
CTyITHasg HeOPEeKHOCTh, pa3AHYHbIe (POPMBI ITPUHYXKAECHUS U obMaHa AHO0
WHBbIE OTSATYalolye OO0CTOSTEeABCTBA. B3bICKaHHE KOMIIEHCAITMOHHBIX BBI-
IIAQT IPEAYCMOTPEHO 3aKOHOIATEALCTBOM.

[pyroe neao — B3bICKaHUe IITpadHBIX BBINAAT. B cayuaax, korma B pe-
3yAbTaTe 3KOAOTHYECKOTO IPaBOHAPYIUIEHHS BpPE IPHUYHHEH (PU3UIECKUM
U IOPUAWYECKUM AUIAM U UCKHU IPEABIBASIOTCS B 3aIIUTY YaCTHBIX MHTE-
pecoB, mrpadHbIe BBIIIAATEI B3BICKUBAIOTCS B COOTBETCTBUH C I'pasKIaH-
CKHMU KOZIEKCaMH IIITaTOB.

Takx, 8 meueHue HECKONAbKUX Jlem NPUHAONEeIAuads KPYnHol Kopnopayuu
Engineering, Inc. waxma no dobsiue murHepanos e ckanax Graves Mountain, wumam
[Dkopookust, copacsbleana 8 bausneskKaujue 3emal CmouHble 800bl ¢ NOBLILULEHHOU
KOHUeHmpayueil Kuciom, 8 mom uucae cepHoll kKuciomol. Omo 6bL10 8bl38AHO &bl-
COKOll KuciomozeHepupyrouieitl cCnocobHOCMbI0 co0ePIKAULUX NUPUM CKATTbHBLX NO-
poo. Hecmompsi Ha MHO20UUC/IeHHbLE XK A100bL 81adenbled 3eMelbHbIX YUACmKO8,
HAOIeIXKAULAS. OUUCTMKQA CMOUHBLX 800 HE NPpou3eoouacs. B pesysiemame cmenets
3azpsi3HeHUsT NOUB8blL OKA3AG/IACL MAKOU, YUMo 3mu 3eMau CMAAU HenpueoOHbLMU
0151 UCNONIb308AHUSL 8 CEIbCKOXO03SUCMBEHHbLX Uessix, U 3emiesnadesnvybl obpa-
MUAUCL C UCKOM 8 cyO. 2K1opu 8blHecCsi0 8epouKm, Co2/laCHO KOMOpPOMY Kopnopa-
yust — omeemuuk no deny 0o/KHA bbia ynaiamume 23 3emnesnadenbyam e eos-
MeweHue NPUUUHEHH020 8peda KomneHcayuu Ha obwyro cymmy 47 000 doan. u
cgepx moeo — wumpagpHsle gbinaamoel 8 pasmepe 45 man donn. Cyo nepgoil uH-
cmaHyuu, paccmompes 0eslo no cyuecmsy U pyxogoocmaysicoe I parkoaHcKum Ko-
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derccom wumama XKoporkust, 8 KOHeUHOM UMoz2e CHUSUL pasmep umpagHbLX 8bl-
naam 9o 4,35 man 0o, ANEANAYUOHHBLI CYO OCMABU MO peuleHue 6 CUIed.

Ecau B pesyapTaTe 5KOAOTHYECKOIO IIpaBOHAPYIIEHUd Bped NPUYNHEH
HEOIIPEIEACHHOMY KPYTY AHUIL (3arpsi3HEHHE BOAOEMA, TI0A3€MHOTO HCTOYHH-
Ka OUTBEeBOI BOMBI, BEIOPOC B aTMocdepy TOKCHYHBIX 3arpA3HSIIOIINX Be-
IIECTB, MPECTABASIONIUNX OIIACHOCTD [IAS 3[0POBBs JKUTEAeHl HACEAEHHOTO
IOyHKTA, U T. II.) U, CAEIOBATEABHO, UCK MIPEIBIBASETCS B 3allUTy OOIIe-
CTBEHHBIX HHTEPECOB (9KOAOTHUYECKU Bpe/), HITpadHbIe BIITAATHI B3bICKHU-
BaloTCHd B COOTBETCTBHUH C IIOAOKEHUSIMHU OOIIIETO ITpaBa. PasymeeTcs:, B3bI-
CKaHHbIE CPEACTBA JOAXKHBI OBITH HAIIPaBAEHBI MCKAIOYHUTEABHO Ha pellle-
HUE 3KOAOTHYECKUX IPOOAEM.

BabickaHue cynoM IITpadHBIX BbINIAAT HCKAIOYMTEABHO BasKHO, KOT/a B
pe3yAbTaTe HapyIIeHUsd ITPUPOAOOXPAHHOTO 3aKOHOAATEABLCTBA ITPOUCXOIST
9KOAOTHYECKHE KaTacTPO(bl, UMEIOIIHE TOATOCPOYHOE HETaTUBHOE BO3MEH-
CTBHE Ha OKPYKAIOLIYI0 CPEeAy U KHU3HEAEATEABHOCTDb Alofieil, a BeCh 00beM
IIPUYUHEHHOTO Bpea HEBO3MOXKHO HE TOABKO OIIEHUTDH, HO U IIPEABUIETE.
ItpadHble BBITIAATHI, TIEPEYUCASIEMBIE B OIO/PKET, CTAHOBSITCH BasKHBIM HC-
TOYHHUKOM BO3MFEIIIEHUA 3KOAOTHMYECKOI'0O BpE€aa, a Tak>K€ BpE€aa, IIPUINHCH-
HOTO TpazkgaHaM ¥ OPTaHU3aIIHSIM IPABOHAPYIIUTEASIMH, & HE TOCYAaPCTBOM.

B kadyecTBe TaKUX KAACCHUYECKUX ITPUMEPOB MOKHO [TPUBECTH JIAUBIITHE-
Cs B T€UeHUE MHOTHUX AET [€AA O IOPUINIECKON OTBETCTBEHHOCTH CYIOXO/I-
HoOM KoMmItaHuU Exxon Shipping, a Takzke Kopriopanmuu Exxon Mobil, B co-
CTaB KOTOPO# 9Ta KOMITAHUS BXOHAA.

24 mapma 1989 2. cnedosaswuii 8 nopm Long Beach, OxxHas KanugopHus
(kpynHetiwuti epy3osoti nopm CIIA), cynepmarkep Exxon Valdez, Ha 6opmy Ko-
mopo20 HAXO0OUNOCL NPUMEPHO 55 MaH 2annoHog (210 meic. kKYyb. m) colpoli Hegh-
mu, nomepnen agapuio 8 3anuee Prince William Sound, ¢ 100 munsax (161 wm)
t020-eocmouHee AHKOpuodXka — KpynHetiuezo zopoda wumama Anscka. Beut npu-
UUHEH KOJIOCCA/IbHbLU 9K0102uUecKUll 8ped: Hechmubio 6bliu NOKpblMblL 800bL OKeA-
Ha obweli nowadsto npumepHo 11 molic. k8. Munib (28 molc. K8. Km) NPOMSIHEH-
Hocmblo 8001b bepezosoll iuHuu npubausumenvHo 1300 mune (2100 km), 8 mom
yucne 900 munw (1448 Km) ¢ oueHb 8blCOKOLL CmeneHblo 3az2psi3HeHUsl, Npeodcmas-
ssiowell cepbe3Hyro ONAcHOCMb 0ast itodell U skueoll npupodsl. B eodax 3anuea,
b6blBLUUX 00 3MO020 HEMOPOHYMbBIMU 3AN0BEOHbIMU MeCMAMU OUKOT Npupodbl, No-
2ubu 300 mronereti, 3000 mopckux 8blop, 250 abicblx opaios, 22 kuma, 250 mulc.
nepesemHslx NMUY U MUAAUAPObL UKPUHBLX SIUY, JIOCOCSL U cenbou. EcmecmeeHHo,
nocnedcmeust 9Motl 9K002UUeCKoll. Kamacmpogbl Ompasuniucs HA NONYASUUU
amux u opyaux buosozureckux eudos. MHozomuniuapoHsle YyoolmKu Hego3MOIHO
6bL10 OYEeHUMb 8 0EHEIKHOM 8bLPAIKEHUU, NOCKONbKY 3a2psi3HeHUEe OKeaHCKUX 800
0Ka3a10 00120CPOUHOe 8030elicmaue Ha OKPYsKaruwyto cpedy U, coomaememaeeH-
HO, 9KOHOMUKY U JKU3HEOesimelbHOCMb HACEeHUSL OIUSNeIRAUUX MePPUMOPULL.
dedepanvHoe npasumesbcmaeo U NPasumeabemeo wmama Ansicka npedvsiguiu

6 Johansen v. Combustion Eng’g, Inc., 170 F.3d 1320, 1336 (11th Cir. 1999).
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eparkoaHcKkue Ucku. Bblio 00cmueHYmo MUpogoe coanauleHue, 8 Coomeememeull
C KOMopblM omeemuuKu 0653a1ucb nepeuucaums 8 00xo0 6rodxema (pedepas-
Hblll U wmama) 8 meueHue 10 niem 8 go3meweHue 3K0102UUecKoz0 8peda KoM-
NEeHCAYUOHHble U WmpagHble gbinaamel Ha 0bwyto cymmy 900 maH donn. Ilpu-
yem 0cobo 0208apPUBANIOCH NPABO UCTNUO8 NPEdbs8UMb NO30Hee 00NONHUMEbHbLE
mpebogaHust Ha cymmy 00 100 MAH OONN. 8 8O3MEULEHUE IKOSL02UUECKO20 8pedd,
Komopblil K MOMeHMYy paccmompeHrust oeaa He moe 6bimbs solsisneH. Obwas cym-
MaA WmMpaghos, NOONeIKAULUX 83blCKAHUIO 8 brodxem, cocmasguna 1,1 mapo oonn.
Tolcauu ucmuyos, 8 mom uucae 2pa>KoaHe, KOMNAaHuu, U npexoe 8cezo pbloos086-
Hble U no nepepabomire pulbbl, OP2aAHU3AUUUL U MYHULUNAAUMEMbL, NPEeObI8UNU
UCKU O 803MeWweHUU NOHECeHHbIX UMU Yybbimkos. Omeemuuku — KOpnopayust u
KOMNAHUSL 8bINIAMUAU 8 000P08ONALHOM Nnopsidke be3 cyoebHoz0 pasdbupamenb-
CMBea MUNLIUOHBL 00JIAP08 8 803MeleHUe NPUUUHEHHO020 Yyulepba, sraouas yske
axmuuecku npuduuHeHHsbLl yuwepb u bdyoyuwue sKoHoMUuuecKkue nomepu, 6bl-
38aHHble YxyouwleHUem Kauecmea okpyskaroweil cpedol. IlpuHumas peweHue o
KOMNEHCAYUOHHBLX 8bLNIAMAX HENOCPeOCmB8eHHO NOHeCUUM YobimKu IKumessim
Ansicku, cyo yuumsl8asl, umo pulbos08cmeo 8 NpubpesKHblX 800ax, No08epaULLX-
Csl BHAUUMENbHOMY 3A2Psi3HeHU0, OblLI0 NOJIHOCMbBIO 3aNnpeuLeHO HA 8eCb CE30H
1989 a., a amo, 8 ceor ouepeds, secbma 60e3HEHHO OMPA3USIOCHL HA 8CEll IKKOHO-
Muueckoll uHppacmpykmype patioHos, 20e 108 U nepepabomra pulbbl — OCHOBHASL
ompacae undycmpuu. Kopnopayust u komnanust obsizanuce marske eHecmu 50
MAH OO/ 8 (PUHAHCUPYEMbBLU KOMNAHUAMU HehmsHOU UHOYCMPUU Cneyuailb-
HbLl hOHO, cpedcmaa KOmopozo UCNONb3Yomcest 0t paspabomKu U peaiusayuu
Meponpusmuii no hpedomepauieHuro ymeuku He¢pmu [Bpocnaeckuii, A.H., 2019,
c. 272-279].

Ieaa, cBsa3aHHBIE C OXpaHOU OKpyzKarolieH cpenbl, JOBOABHO PEAKO I0-
xoasat no BepxoBHoro Cyna CIHIA. Tem He MeHee BbIHECEHHBIE BepXoBHBIM
CynmoM peleHUsT OKa3aAn CEPbe3HOe BAUSHHE Ha peasusalluio rocynap-
CTBEHHOM 5KOAOTHYECKOM MOAHUTHUKHU. Tak, OOABIION OOIIECTBEHHBIN pPeE30-
HaHC BbI3BaAo pelreHue BepxosHoro Cyza ot 2 ampeas 2007 r. 9to Ob1AO
nepBoe paccMoTpeHHoe BepxoBHBIM CymoM meAo 0 BbIOpoce B aTMocdepy
HNapHUKOBBIX ra3oB (Massachusetts, et al., Petitioners v. Environmental
Protection Agency).

Cymb dena cocmosna e cnedyrouiem. Pso srxonozuueckux opeaHuzayuil obpa-
munuce 8 AeeHmemeo no oxpaxe okpyskarouieil cpedvt (Environmental Protection
Agency — EPA) c nemuyueti 06 ymeepskoeHuu 80 ucnoarerue 3arxoHa «O uucmome
ammocgheprozo 8030yxar 0bs13amesbHbIX HOPMAMUBO8, HANPABNLEHHBIX HA COKPA-
weHue 8blbpoca 8 ammocgpepy NapHUKO8bLX 20308, U nperkoe 8cezo cooeprkauieli-
Cs1 8 BLIXJIONHBLX 2A3AX ABMOMPAHCNOPMHBLX Cpedcma 08YoKUCU Ya1epood, a mak-
Jke memarna u Op.” Omu mpeboeaHuUs 0OCHOBbIEANIUCL HA MOM, YMO ASMOMPAH-

EPA — camocToaTeAbHBIH (peqepasbHBIM Oprad B paMKax UCIIOAHUTEABHOM BAACTH, Ha
KOTOPBIM BO3AOXKEHO PELIEeHHE IIPHUPOJOOXPAHHBIX 3a4a4. ETo Bo3raaBaseT pyKOBO-
muteab (Administrator), HazHagaemeIi mpesugeaToM CIIIA Kak raaBOH HCIIOAHUTEAD-
HO# BAACTH U 0x06psiemMblit KoHrpeccoM.
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cnopm — 00UH U3 Cepbe3HblX UCMOUHUKO8 8blbpoca 8 ammocgepy NapHUKO8blX
2azo8. Ez0 desmenvHocmb cnocobecmeyem 2106a16HOMY nomensieHuo, Komopoe
oKasvleaem HezamugHoe 8o3delicmaue Ha 9K002UI0 U NPUUUHSIem 8ped 300P08bIo
qooeti. ITo daHHbim EPA, Haubonvwas 0onst eblbpoca 8 ammocgepy 08YyoKucu
yanepooda & CIIIA npuxodumcsi HA mpaHcnopm, U npexxoe 8cezo agmomaHcnopm.
E>kez00H0 8ce asmompaHcnopmHsle cpedcmaa cmpaHsl npeodosesarom paccmo-
sHue 6onee 3 mpan mune (4,8 mpan km). IIpu makoti danbHocmu agmonpobeza
npumepHo 3a 10 nem uenogex moz 6oL dobpambest 00 baurkatiuell 386e30HOTL cu-
cmemul — Ansgpa Llenmaspa. IIpu smom Kaxoas asmomauluHa 8 meueHue 200a
sulbpacsieaem & ammocgepy 4,6 m dsyokucu yenepooa [Greenberg, P., 2020].

EPA omKA0HUO NEMUYUIO, ApeYyMEeHMUPYSL MO meM, Ymo, 80-nepsblx, OHO He
enpase ycmavasausame obsizamesioHble NPAsUuna U HOPMAMUBHL, C8S3AHHbLE C
27106a1bHBIM NomenaieHueMm; U, 80-8mopbslx, npobaema 2106a16H020 NomenaeHus
U UBMEHEeHUSsl KAUMama Kax pe3ysismam oesmenabHocmu uesioeerxa 80obuie U ebl-
bpoca 8 ammochepy NAPHUKOBbLX 2A308 8 UACTMHOCMU s8/slemcest 00CMAamouHo
cnopHot. IIpasumenscmea HeCKONbKUX UWmamos, psi0 0p2aHo8 MeCmHoz0 Camo-
YNpasieHust U 9K0I02UUeCKUX Op2aHU3ayull obpamunuct 8 gedepanvHulil cyo,
Komopblili omkKasan 8 YyooesemeopeHuu UcKa.

B koHeuHom umoze desno b6bLno paccmompeHo BepxoeHoim Cydom CIIA. OH
doswkeH bbbl peuuumsb 08a sonpoca: nepsulii — umeem au EPA npaego coanacHo Ha-
38AHHOMY 3AKOHY YCMAHABAUBAMb HOPMAMUBLL 86l6POCA BLIXIONHBLX 20308 OsL
HO8blLX M0o0eiell a8MompaHCnoOpmMHslX cpedcms; 8mopoil — umeem au EPA ceobody
svlbopa, m. e. NPABO NPUHUMAML peuleHue 0 Heobxooumocmu U yeanecoobpasHo-
cmu 3aKpensieHust makux HopMamuegos.

Hexo0s uz nonosxkeruili 0aHHozo 3akoHa, BepxoeHulii Cyo gvlHec cnedyrouiee
pewieHue: 8blbpoc 8 ammocgepy NAPHUKOBLLX 20308 Caedyem PacCMampusamo
KaK 3azpsiz3HerHue 8030yxa, sie/sirouleecst NPUUUHOL 9K0102UuUeckozo epeoa, a mak-
Ke 8peda, NPUUUHSIeMO20 JKUSHU U 300p08bI0 1t00ell; HOPMAMUBHO-MEXHUUECKoe
pezysuposarue 8blbpPoca NAPHUKOBbLX 2a308 — HE MOJbKO Npaeo, HO U 00s13GH-
Hocmb EPA, u nooamomy omxasz EPA om npuHamus obsi3amesbHblX cmaHoapmoas,
UCXO005L U3 BO3JIOHEHHBLX HA HEe20 3AKOHOM (PYHKUULL, S18/I51eMCsl HENPA8oOMepPHbIM
U 0oJLKeH paccmampueamsbes Kak HegblnosiHeHue 803102KkeHHbix Ha EPA o6s3aH-
Hocmell.

Bo ucnioanenune permreHnsa BepxoBHoro Cyna ¥ Ha OCHOBE ITPOBOIMMBIX

uccaegoBanuii EPA yTBepamnao maaH U BefleT paboTy M0 YTBEPIKIAEHUIO 00sI-
3aTeAbHBIX (PeepasbHBIX CTAHAAPTOB, HAIIPpaBAEHHBIX Ha OrpaHUYeHHEe BbI-
Opoca B aTMocdepy MapHUKOBBIX ra3oB. Tak, EPA o coraacoBanuto ¢ Mu-
HUCTEPCTBOM TPAHCIIOPTA YTBEPAUAO PeAepasbHbIe CTAHAAPTHI, 3aKPEMAs-
IOIl1Ie HOPMAaTHBBI pacxofa TOIIANBa aBTOTPAHCIIOPTHBIMU CPEACTBAMHU B
3aBHUCHMOCTH OT JaabHOCTHU Ipobera. Haumuasa ¢ 2016 r., pacxon TomanBa
He MOAYKEH IIpeBbIIaTh B cpenHeM 35,5 mpg, T. €., U3pacxoaoBaB OUH raa-
AOH TOIIAMBa, aBTOMAallIMHA O0AXKHA ITpodTu 35,5 Muab (57,13 KMm). [aa aer-
KOBBIX aBTOMAIIINH 3TOT IToKasaTeab — 39 mpg (62,8 kM), a 1A BHEIOPOXK-
HUKOB U nukanoB — 30 mpg (48,3 KM).
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IleAb TIOCAEIOBaTEABHOI'O OTPAHUYEHHsS BBIOpOCa B aTMoc(epy HapHH-
KOBBIX Ia30B — CTUMYAUPOBaHHE aBTOIIPOU3BOAUTEAEH HMCKATh HOBbIE KOH-
CTPYKTHBHBIE PEIIeHHs, HAIIpaBA€HHbIE Ha yMEHBIIIEHHE KOAWYeCTBa IIO-
TpebAEeHHS SHEPropecypCoB.

ITpasomeopuecmeo cyoda — omauuumesbHas uepma amMepuKkarHcKoil npa-
goeoli cucmemol. Ha 6aze cymeOHOM HNpakTHUKU (POPMYAUPYIOTCH IPABOBBIE
JOOKTPHUHBI (KOHIIEIIIUH), HA KOTOPbIE OOBIYHO CCHIAQIOTCS B MOTHBUPOBOY-
HOM YaCTH ITPUHATOTO CyIoM pelnleHus. Hanpumep, nokTpuHa strict liability,
T. €. TPasKIaHCKO-IIPaBOBasl OTBETCTBEHHOCTH HE3aBUCHMO OT BHHBI ITPU-
YUHHUTEAd Bpena. MacCuB 3aKOHOATEABCTBA, B TOM YHCAE ITPHUPOLOOXPAaH-
HOTO, IIOCTOSHHO pacTeT W pa3BuBaercd. OQHAKO HAeH OOIero mpasa U
[aske CIriocob MBIIIIA€HUS COCTABASIOT CaMy CYTh, «IIAOTb U KPOBBL» aMEpH-
KaHCKOH IIPaBOBO# CHCTeMBI. 3aKOHOAATEeABHbBIE U MHbBIE ITPAaBOBBIE HOPMBbI
I10-HACTOSIIIEMY BXOAST B CHCTEMY aMEPUKAaHCKOTO ITpaBa AHIIE IIOCAE TOTO,
KaK OHH HEOMHOKPATHO ITPUMEHSIANCH U UCTOAKOBBIBAAUCE cygaMu. Cymneb-
HbIE pellleHUsd BeCbMa 00beMHBI, IIOCKOABKY B HUX, JaXKe IIPU HAAUYIHUHU CO-
OTBETCTBYIOIINX HOPM 3aKOHOIATEABCTBA, HAPSALY CO CCHIAKOM Ha 9TH IIpa-
BOBBI€ HOPMBI IPUBOASTCS CyAeOHbIe IIpelle/IecHTh Kak 000CHOBaHUE IIPU-
HSITOTO CyZIOM pPEeIIeHUs.

MHorue crierquasucTsl B cpepe 9KOAOTHH CUUTAIOT HEOOXOAUMBIM COLEP-
XKammecs B pelreHNH BepxoBHoro Cyma IOAOKEHHS 3aKPENUTH 3aKOHOM
Konrpecca. X onmoHeHTHI HacTauwBaloT Ha 3arpenieHuu EPA peryaupo-
BaThb BBIOPOC MAPHUKOBBLIX Ia30B, ITIOCKOABKY 3TO OTPHUIIATEABHO CKasKeTCs
Ha BKOHOMHKe. [IpuBeneHHOe penreHre BepxoBHoro Cyna 0asupyercs Ha
TOAKOBAHUU JAeHdcTByoIIero 3akoHa. OQHAKO B CAyYae 3allpellleHus 3aKo-
HOM PEryAUpPOBAaTH AEATEABHOCTE, CBI3aHHYIO C BEIOPOCOM ITapHUKOBBIX T'a-
30B, pemeHue BepxoBHoro Cyma TepsieT CHAY.

EcTh Tpu raaBHBIE CHABI, AeSITEABHOCTb KOTOPBIX OKa3bIBAET HEIIOCPEl-
CTBEHHOE BO3EUCTBIHE Ha KAa4eCTBO OKpYyzKaloIleHd Ccpenpl, IIpeaoTBpallle-
HUE ee yXyAIeHUd U TPOo3dlled merpamalivu: 1) IpOMBIIIIA€HHOCTb, CEAb-
CKO€ XO34MCTBO, TPAHCIIOPT M APYTHE OTPACAH 3KOHOMHKH; 2) rocynap-
CTBEHHBIE OPraHbl BAACTU U yIIpaBA€HUS; 3) rpaskiaHe U co3/laBaeMble UMU
00IIIeCTBEHHBIE SKOAOTHYECKHE OPTraHU3aIliH.

FocymapcTBeHHBIE OpraHbl, JEHUCTBYsS B paMKaX CBOHX ITOAHOMOYHH, ITPH-
3BaHbl IIPUHATL ONTHMAaABHOE peIlleHHe, HalTH CBOEro poja KOMIIPOMMCC
MeXKIy TPeOOBaHUSIMHI 9KOAOTHYECKUX OPTaHU3aIui, C OOHON CTOPOHBI, U OT-
pacaeii 5SKOHOMHKH — € IpyToii. 1 ecan Takoe pelreHre He HalIeHO, TO B PE3YAb-
TaTe 3TOI0 MAM YXyAIllaeTcd KadyeCTBO OKPYKAaIOIllel Cpelibl, AU CO3/1al0TCs
HEeOITpaBIaHHbBIE IIPENATCTBUA Pa3BUTHIO 3KOHOMHKH. PykoBomuTeAM IIpes-
OPUATHY OTPOMBILIAEHHOCTH, IIpPeKae BCETro MoObIBaroIIel, Hedrernepepabda-
ThIBaIOIIeH U CTPOUTEABHOM, HEPEIKO OCIIapHUBalOT HOPMaTHUBBI CTaHIAPTOB,
3asBAssd, YTO OHH CAWIIIKOM <KECTKHE» U IIPENSTCTBYIOT UX IIPOU3BOACTBEH-
HO-XO039UCTBEHHOH fedaTeAbHOCTHU. OOIIECTBEHHBIE 9KOAOTHYECKHE OpPraHu3a-
MY, HA000POT, TPEOYIOT HAaABHEHINIETr0 Y?KeCTOUYEeHUd 3TUX HOPMAaTHBOB, yT-
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BepxKaasi, YTO B IIPOTUBHOM CAyYae IIOCTaBAEHHBIE IIPHUPOLOOXPAHHBIMH 3a-
KOHaMHU 3a/1a4i He OyAayT pellleHbl. ECTeCTBEHHO, YTO MPU 3TOM BO3HUKAIOT
KOHMAUKTEI. Cyz1 aBAseTCsT apOuTPOM, IIPHU3BaHHBIM UX pa3peraTh.

Cyn He BIpaBe «II0OAMEHATH» CBOUMU PEUIeHUSIMU HOPMbBI 3aKOHOB, T. €.
Opath Ha cebsa PYHKIIUH 3aKOHOIATEABHON BAACTH. Benpb mpuUHATHE 3aKO-
HOB, (peflepasbHBIX U IIITATOB, 4 TaK¥Ke BHECEHHE B HHUX U3MEHEHUH U [10-
IIOAHEHUU — HUCKAIOUUTEABHOE IIPpaBO OPTaHOB 3aKOHOAATEABHOM BAACTU:
Konrpecca CIIIA u aerucaatTyp LITATOB. 3ajada cyga — 3aluTa 3aKOHHBIX
IIpaB U MHTEPECOB, KaK YaCTHBIX, TaK U OOIIECTBEHHBIX (B HAIlEM CAydae
akoaorudeckuii Bpen). Cya MOAXKEH OIIPEAEeAUTH IIPABOMEPHOCTb U 060CHO-
BaHHOCTE AeUCTBUI UAU 6e30eHCTBUSA OPraHOB BAACTH U VIIPABACHUS, IOPH-
OUYEeCKUX U (PU3UYECKUX AHUI] M, YCTAHOBUB, UMEAO AHM MECTO HecoDAroe-
HUe, HApYLUIeHHE HWAW HEBBIIIOAHEHHE MNPEIyCMOTPEHHBIX 3aKOHOM 00s3a-
TEABCTB, BBIHECTU COOTBETCTBYIOIIIEE PEIIEHUE.

B Hacrogdiiee BpeMs ogHa U3 aKTYaABHEHIINX U HACYIIHBIX ITPOOAEM MHU-
poBoro coolIiecTBa — obecredeHre HaJAeKalllero Ka4yecTBa U 0e30I1aCHOCTH
OKpYzKalolllel cpeabl B YCAOBHSIX U3MEHEHUS KAUMAaTUYECKUX YCAOBUH, BBI-
3BaHHBIX I'00aABHBEIM HoTenAeHUEM. CIEITHaANCTDI IIPEAYIIPEIKIAAN 00 ITOM
erre B 1970-x rr. OfHAKO AWIIIL B IIOCAETHHUE HECKOABKO AET HAYaAUCH IIPaK-
TUYECKUE MEPOIIPUATHS, HAallpaBACHHbIE Ha: YMEHBIIIEHHE HETaTUBHOI'O BO3-
OeHCTBUS Ha OKPYXKAIOIYI0 IIPUPOAHYIO CPENYy B PE3YyAbTATE XO3dHWCTBEH-
HOM U MHOU MedaTeAbHOCTU YeAOBEKa; aIallTalliio K U3MEHSIOIINMCS KAUMAa-
TUYECKHUM YCAOBHUSM U CO3[JAaHUE OAATOIIPUSITHOM Cpeabl OOUTAHUS YeAOBEKA
XXI B., COOTBETCTBYIOIIEH HOCTUTHYTOMY YPOBHIO Pa3BUTHUS [TUBUAN3AIINH.

B pa6otax crernaanctoB u B CMU Bce yallle TOBOPUTCS O CAOKUBIIIEHCS
Ha [AaHeTe Ype3BbIYaliHOM KAMMAaTHYECKOH cuTyanuu (climate emergency)
U HEOOXOOUMOCTH He3aMeIAUTEABHBIX NeHCTBUH KaK Ha MHPOBOM, TaK U Ha
HaIlMOHAABHOM YPOBHIX. M 9T0 He KOMIIA€KC pacCUUTAHHBIX Ha OIIpeaeAeH-
HBIM CPOK MEPOIPHUATHM, a IIEPECTPONKA DKOAOTHIECKOM, SHEPTreTUYECKON
U BCEY SKOHOMHYECKOH ITOAUTHKH, 0a3UPYIOMIAsCca Ha MOAAePKKe IpazkIaH
U MaCCOBOM OOIIIECTBEHHOM ABUKEHUH.

B pamkax HacTosIled CTaTbh 3aKOHOMEPEH BOIPOC O POAU CyaeOHOM
BAAQCTH B ITPOBENEHHUM 3TOM IOAUTHKH. B 1mocaemHue roapl oOIeCTBEHHBIE
9KOAOTHYECKHE OpPraHM3allil, BBRICTYIIAIONINE 3a IIPOBeAeHUE IleAeHaIIpaB-
AE€HHOU OOPBOBI C TAOOAABHBIM TIOTETIACHHUEM U U3MEHEHHEeM KAUMAaTa, BCE
gale nmpuberaroT K cyaebHo# 3a1umTe ¢ TeM, 9YTO00bI YMEHBIITUTE BCE BO3pac-
Tallee JaBA€HHE Ha OKPYXKAIOILyI0 Cpeay B pe3yAbTaTe BhIOpoca B aTMOC-
¢repy MapHUKOBBIX Ta30B.

Becvma 1mokaszaTeAabHO CAEAYIOIIEE IeA0, PACCMOTPEHHOe (perepasbHbIM
cynom CIIIA.

B 2008 200y skumenu nocenerus Kivalina, wumam Ansacka, npedvsigunu uck
6onee uem Kk 20 sHepzemMuUUECKUM KOMNAHUSM 8 C8513U C MeM, WMo 8 pe3ysibmame
ux desmenvHocmu, cnocobcmayroweli 210601bHOMY NOMENIeHUI0, 3HAUUMEbHO
YMEHbULUNACL 8blCOMA NIEe0SIHO20 bapbepa, s181s10ULe20Ccsl ecmecmeeHHbim byge-
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DPOM, 3QUUUAIOULUM NoceseHUe 0m HAaBOOHeHUl. Imo cozdaem cepbe3Hyto Y2po-
3y skusHedesmenvHocmu soodeil. Cyo nepeoil UHCMAHYUU OomKa3al 8 yoosaiem-
sopeHuu ucka. PedepanvHulili aneansiyuoHHslil cyo u Bepxoenwiii Cyod CIIIA He
HAWU OCHOBAHUIL 0151 nepecmompa oeaa. Ilpu smom aneansiyuoHHulil cyo noo-
UepPKHYJL, Umo 0esaa, C8sLI3AHHbLE C 8bLOPOCOM NAPHUKOBbLX 20308, NOONAOAOM NOO
Oeticmeue 3arxoHa «O6 oxpaHe ammocghepHozo 8030yxa» U K HUM HE NPUMEHUMO
npeyedeHmHoe (obwee) npaeo, 8 uacmHocmu dokmpuHa «public nuisance».

HaszBannasa nokTprHa BeIpaboTaHa B cynebHOH nmpakTuke Beankobopura-
Huy, a 3areM CIIA u gpyrux crpaH, B KOTOPBIX AEHCTBYeT cHCTeMa 00Iie-
ro nipaBa. CyTb €e B TOM, YTO COOCTBEHHHUK, apeHIaTop U APYrod 3aKOHHBIH
BA3IEACI] HEIBUKHUMOCTH HMEET II0AHOEe IIpaBo 3P(PEeKTHBHO II0AB30BATHCS
€10, cobAIOIas yCTAaHOBACHHEBIE 3aKOHONATEABCTBOM IIpaBHAA U He Hapylas
HHTEPECOB APYTUX CYOBEKTOB IIpaBa. B caydyadax co3maHus IPENsSTCTBUH, He-
yZOOCTB, PA3AMYHOTO Pojia IIOMEX CO CTOPOHBI APYTUX CyOBEKTOB IIpaBsa, 03-
HaYalollX BMENIaTeALCTBO (interference) B ero :XusHeaesaTeABHOCTD U, CA€-
0BaTEeABHO, OTPaHUYEHHeE, YIIIEMACHHE IIpaBa [I0Ab30BaHMUs, TAKOH CYOBEKT
IIpHU3HAaeTCs IIOTEPIIEeBIIINM U BIIpaBe IIpHberaTs K CyaebHOH 3amuTe.

OTy HmpaBOBYIO KaTETrOPHIO MOXKHO CPABHUTH C HETaTOPHBIM HCKOM IIO
POCCHHCKOMY I'pasKIaHCKOMY IIpaBy, HO TOABKO KOI'ZIa pedb HIET 00 ycTpa-
HEHHUHW HapyIIeHHUH, IIPEIdTCTBYIONINX OCYIIECTBACHHIO IIpaBa II0AbB30Ba-
HUS UAU PACIIOPSIZKEHHS UMYIIIECTBOM.

Yro ke KacaeTcs KaTerOpHH «nuisance», TO OHa IIIHpPE, IIOCKOABKY Ha-
IIpaBA€HA HE TOABKO Ha 3alllTy IIpaB, CBA3AHHBIX C BAQJIEHHEM H IIOAb-
30BaHMEM HEIBHXKHUMOCTBIO, HO M Ha 3allUTy 300POBbd U 0€30IaCHOCTH
rpaskiaH, JeHACTBYIOMIETO IPaBOIOPSIAKA, CAOKHUBIIIETOCS HOPMAABHOI'O 00-
pasa xusnu. «Nuisance» ompasmesseTcss Ha «private nuisance» u «public
nuisance». B mepBoM caydae pedb HMAET O HapPYLIEHWH YACTHBIX HHTEpe-
COB, BO BTOPOM — OOIIIECTBEHHBIX, K KOTOPBIM H OTHOCSITCS paccMaTpHUBae-
Mbl€e eAd, CBSI3aHHbBIE C TAOOAABHBIM HIOTeIAeHuEM. [IpuBeeHHAsS XapaKTe-
PHCTHKA MOKTPHUHBI «nuisance» IOAHOCTBIO OTHOCHTCH K CyZeOHBIM aeaaM,
CBS3aHHBIM C 3aIllUTOM AMYHBIX, YaCTHBIX HHTepecoB. «Public nuisance»
IIpealioaaraeT HEOIIpaBIaHHOE BMeNIaTeAbCTBO (interference), Hapymaro-
miee obIIIeCTBEHHBIE HHTEPECh]; UMeeTCs B BHY OUpaHUYEHHE, YIIEMACHUE
IIpaBa HEOIIPEIEACHHOI'0 KpyTa AHIL II0AB30BAThCSl HEABHXKHMOCTBIO, KOTO-
pad HaxXOOHUTCH B UX BAQJEHHUH Ha 3aKOHHOM OCHOBaHHH. B amMepHKaHCKOM
IIpaBe eCcTh ABa BHUA «nuisance»: «nuisance in fact», mau «nuisance per ac-
cidents», u «nuisance per se». [lepBbIfi BUI — 3TO OTAEABHbIE, KOHKPETHbBIE
HapylIeHHus, BTOPOY — HapyIIeHUs YaCTHBIX 1/ HAN 00IeCTBEHHBIX HHTEPe-
COB, IIPOIOAKAIOIIHECH B TeUYeHHE KaKOro-TO IIePHOoAa BPEMEHH.

[TprymHEHNEe SKOAOTHMYECKOTO Bpeaa OECCIIOPHO SIBASIETCSI HapyIIeHH-
€M OOIIeCTBEHHBIX HHTepecoB. OmHAKO AT IIPUBACYEHHS KaKOro-AH00
XO3UCTBYIOIIIETO CyOBEKTa K TIPasKIaHCKO-IIPABOBOH OTBETCTBEHHOCTH U
IIPebsIBACHHS HCKOBBIX TPEOOBaHUN O BO3MEIEHNH YOBITKOB HUCTIIBI JOAXKHBI
[IOKa3aTh HE TOABPKO (PaKT M XapaKTep IIPUYHMHEHHOI'O UM Bpena, HO U IIpH-
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YHUHHYIO CBA3b MEXK/Ty HACTYIIUBIIINMHU AT UCTIIOB HETATUBHBIMHU ITOCAEICTBU-
AgMHU 1, COOTBETCTBEHHO, MAaT€PUAABHBIMHU IIOTEPAMU U NEATEABHOCTBIO KazK-
[IOTO OTBETYMKA. TOABKO Takoe perleHue cyna OyzmeT obocHoBaHHBIM. Boaee
TOTO, IO HAIIIEMy MHEHHIO, JIAS PEIIeHUs B CyAeOHOM Hopsiake IIpobAeMbl He-
TaTUBHBIX [IOCAE/ICTBU TAODAABHOTO TOTEIACHHUS U, COOTBETCTBEHHO, U3MEHE-
HUSI KAUMaTUYECKHUX YCAOBUH HET IIEPCIEKTUBBLI. JTO 3a7ada APYyTUX BeTBeH
roCyJapCTBEHHOM BAACTU — 3aKOHOAATEABHON 1 UCTIOAHUTEeABLHOH. Cy I TOAXKEH
[e¥CTBOBaTh TOABKO B IIPeAeAax CBOEH KOMIIETEHITNH U BBIIIOAHATEH (DYHKITHUH,
IpUCyIre CyAeOHOH BAACTH, UCXOAd U3 IIPUHIIUIIA PA3AEACHUI BAACTEH.

OOcyxkaeHHe H 3aKAIOYEHHE

Takum 006pa3oM, B 3aBHUCHMOCTH OT CyOBEKTHOTO COCTaBa U OCHOBaHUS
MOZKHO BBIZICAUTH CAEAYIONIHNe 8uobl pacemampugaemuvlx cyoamu CIIA nea:

1) o pasrpanuyennu nnoaHomounii Kourpecca CIIA 1 aerucaaTyp OTAEAb-
HBIX HITATOB, a TAaK¥K€ OPTaHOB 3aKOHOAATEABHOM 1 HCIIOAHHUTEABHOM BAa-
CTH; 0 HECOOTBETCTBUH 3aKOHOB IIITATOB (pefepasbHBIM 3aKOHAM;

2) O IpU3HAHUU HEAEHCTBUTEABHBIMH HOPMATHBHBIX aKTOB OPTraHOB
yupaBaeHudg. Ocobas pasHOBHIHOCTDH ITOCAETHUX — OE€Aad O IIPABOMEPHOCTH
OPUHSTHUSA CTAHIAPTOB U IPYTUX 0093aTEABHBIX JOKYMEHTOB TEXHUYECKOTO
peryaupoBaHusgd ¥ 060CHOBAHHOCTHU 3aKPEIACHHBIX B HUX HOpPM, TpeboBa-
HUH U IpaBUA. B oTHOIIEHNY CyZIeOHBIX [IeA TIEPBBIX ABYX BH/IOB IIPHUMEHSI-
eTca TepmuH judicial review — cyeOHBIH ITepecMOTpP aKTOB 3aKOHOIATEAb-
HO# U UCIIOAHUTEABHOH BAACTH, T. €. IIPOBEPKA UX 000CHOBAHHOCTH, IPABO-
MEPHOCTH U 3aKOHHOCTY,;

3) O HEBBITIOAHEHUU OpPTraHaMH HCIOAHUTEABHON BAACTU CBOUX O0sI3aH-
HOCTEU NPHUHATH HOPMAaTHUBHBIE IIPABOBBIE aKThbl HA OCHOBE U B pa3BUTHE
3aKOHOIATEABHBIX aKTOB;

4) o BO3MENIEeHNH Bpeaa, IIPUUYNHEHHOI0 KU3HU 1 3[J0POBBIO T'pazkaaH U
HMYLIECTBY (COOCTBEHHOCTH) (PU3UIECKHUX U IOPUANYIECKUX AHII;

S) 0 BO3MEIIEHNH 9KOAOTHYECKOTO BPeaa;

0) 0 IpUMEHEHUU aIMUHUCTPATUBHON OTBETCTBEHHOCTU U aIMUHUCTpPA-
THUBHO-IIPABOBBIX CAHKIUH 3a HapylIeHHE INPHPOAOOXPAHHOI'O 3aKOHOAA-
TEABCTBA;

7) 06 YyrOAOBHOHM OTBETCTBEHHOCTH 34 COBEPIIIEHHE SKOAOTHYECKHUX IIpe-
CTYIIACHUM.

[IpencraBageTcd, 4yTo aHaau3 cyaebHoi#t mpaktuku CIIIA, kacaroietica
oxXpaHbl OKpyzKalolllel cpenbl, IIPEACTAaBASIET HMHTEPEC OAG CIIEIINAaANCTOB
coBpeMeHHOH Poccuu, mepen KOTopoil CTOAT Te 3Ke 9KOAOTHYECKHe IIpobae-
MbI U TJI€ CUCT€Ma rOCyJapCTBEHHON BAACTH TaK¥KE IIOCTPOE€HA B COOTBET-
CTBUU C IIPUHITUIIOM pa3/ieAeHUus BaacTeil. B cCOBpeMeHHBIX YCAOBUIX HEY-
KAOHHO BO3pacTaeT POAb CyAeOHO# BAACTH B AEA€ OXpaHbI Cpeabl OOUTaHUS
4YeAOBEKa M 3aIlIUThl KOHCTHUTYIIMOHHOIO ITpaBa IpaskaaH Ha OAarormpusT-
HYI0 OKpYKalolllyio cpeny. Ee KagecTBo — HeoTheMAeMasl 4acTh KadecTBa
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KU3HH AIOJIEY IIMBUAN30BAHHOTO 00IlecTBa. ['paxkiaHe U co3gaBaeMble UMH
001IIeCTBEHHBIE 9KOAOTHYECKHE OPraHu3alliH JOAKHEI BCEMEPHO HCIIOAB30-
BaTh IIPeJOCTAaBACHHBIE UMH 3aKOHOM IIpaBa U 00pamaThbCcd B Cy C HCKaMU
0 3alIUTe KaK CBOUX AMYHBIX HHTEPECOB (BO3MEIIEHUE Bpeaa, IPUINHEHHO-
ro UX 300POBBIO U COOCTBEHHOCTH B pPe3yAbTaTe HAPYIIEHUS XO3SIHCTBYIO-
HIUMHU CyOBEKTaMH 9KOAOTHYECKUX TpeboBaHMtil), TaK 1 OOIIECTBEHHBIX MH-
TEePEeCOB (IKOAOTHMUECKUH Bpemn).

OKOAOTHYECKOE M IIPaBOBOE BOCIIUTAHHE — HEOOXOOUMBIM 2AEMEHT CH-
cTeMbl o6paszoBaHud. TpebdyeTcd MOATOTOBKA KBAAU(UIIMPOBAHHBIX KAIPOB
IOPUCTOB, CIEITHAANU3HPYIOIIUXCS B 00AACTH SKOAOTHHU. B aT0# cBA3U mpen-
CTaBASIET HHTEPEC CHCTEeMa IIOATOTOBKHU IOPHCTOB B aMEPHUKAHCKUX YHHUBEP-
cuteTax. OHa B 3HAYUTEABHOM CTEIIeHN OCHOBaHAa Ha aHaAu3e CyaeOHbBIX pe-
HIEHUH 110 OOABIITHHCTBY YI€OHBIX JUCIIHUIIAHH, B TOM YHCAE 9KOAOTHYECKOTO
U Jaske KOHCTUTYIIHOHHOTrO npasa. [Ipodeccopa oOBIMHO yKa3LIBAIOT B CITH-
CKE€ AUTEepaTypbl, 0093aTEeABHON OAd U3yYeHUd MaHHOTO IIpeaMeTa, Hapamay
c yuebHUKaMu (textbooks) Takske yuebHBIe mocobus (supplements), comep-
JKalllle OeTaAbHBIH aHaAn3 CyAeOHBIX pellleHHM, U Ipexkae Bcero Bepxos-
Horo Cyna CIIIA, cTaBIINX XpPEeCTOMATUUHBIMU U IITUPOKO HUCIOAB3YyEMBIMU
CTOPOHaMH B 00OCHOBaHHE CBOUX MO3UIINH B CYZEOHBIX CIIOPax, a CydaMu —
IIPU BBIHECEHUU PEILEHUH.

Wpes mpocTa — IPUYYUTH OYAYIIINX IOPHUCTOB MBICAUTD, A€AATH KPUTHYIE-
CKUY aHaAu3 CyneOHBIX [deA, HAXOOUTh YyOeqUTEeABHbIE apryMEHThBI B TIOAB3Y
TOM HMAM MHOM TOYKHU 3PEHUS], TO3UIINHU. TaKUM CII0COO0M CTYZAEHTHI ITO3HA-
IOT CyTh IIpaBa, ero KOHIEIIIUHA U JOKTPUHBI. KpoMe TOTo, IPaKTHIECKHU 110
KasKZIOMy HpeaMeTy CTYAEHTBI JOAKHBI HApsAy CO caadeil 3K3aMeHa IOf-
TOTOBUTH UCCAEOBaHUE OIIPeaeA€HHOM mpobaeMnl (research papers), ocHo-
BaHHOE, KaK I[IPaBUAO, Ha aHaAW3e CyAe0HON NpakTHKU. Takyroo mpakThde-
CKYI0 HaIIpaBAEHHOCTB Ha 3aKPEIIACHHE [TOAYIaeMbIX 3HAHUH OBIAO OBI I1eAe-
CO00pa3HO IIPUMEHSITH IIPU IIOATOTOBKE POCCUHCKUX IOPUCTOB.
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BBepgeHve. MNo3HaHue — aTpubyT XU3HM N060ro HeI0BEeKa, HEOTbeMIIEMbI KOMIMOHEHT KyJbTy-
pbl, HEOGXOAMMOE YCOoBUE COLMAanbHOMO NPOrpecca, B KOTOPOM KaTeropun MeroT KIlo4eBoe
MMPOBO33PEHYECKOe 1 METOLOMNOrMIecKoe 3HaqeHne. Ho CyLLIHOCTb U (pyHKLMN KaTeropuit Bbl-
3bIBAIOT B Hay4HOW cpefie U pasHouTeHus. OTciofa BbiTeKaeT BAXHOCTb OCMbIC/IEHUS MPOUC-
XOX[EHMS, CYLLIHOCTU U 3HAYEHMS KATeropuil.

Teopetudeckue ocHoBbI. MeTob!. B Lienisix kak MOXHO 6051ee MOSIHOro U rMy60oKOro OCMbICHe-
HUS! CYLLIHOCTW, POSK, TUMOB U (PYHKLMIA KaTeropmin HEO6X0AMMO PaLMOHanbHO UCTIONb30BaTh
CUCTEMHbIN, ANaNeKTUHeCcKUin MeToabl, CEeMaHTUYECKUI aHanua.

PesynbTrathl ucciegoBaHusi. PaccMoTpeHue MoCTaBfeHHbIX BOMPOCOB MOBbILAET y6exaeH-
HOCTb B TOM, YTO KaTeropum — BaXHENLUME MHCTPYMEHTbI, OPUEHTUPbI, OCHOBAHWS 1 Pe3yrb-
TaTbl NO3HABATENbHON AEesTeNbHOCTU. 3HayeHWe KaTeropuin B Hay4HO-WUCCNenoBaTesbCKow
pa6oTe, B 06ecrneyeH1r NoBCeAHEBHO XU3HM 06LLECTBA, a TaKKe B Pa3BUTUM crieumasibHbIX
CUCTEM 3HaHUi 1 B peanusaumn KOHKPETHbIX BUAOB COLMAbHOW MPaKTUKM BeCbMa BbICOKO.
OHO onpepenseTcs MeCTOM KaTeropuii B Te3aypyce Hayku 1 CoLManbHOro BOCNPOU3BOACTRA, B
OpraH13aumm XXn3HEeHHO BaXKHbIX BUAOB 06LLECTBEHHON AeATeNIbHOCTH, KOTOPbIE HEBO3MOXHbI
BHE TEOPETUYECKOI, MONIMTUYECKO, OpraHn3aLMOHHOM OAHO3HAYHOCTU. Bonee nonHoe u rny-
60KOe MoHVMaH1e MecTa KaTeropuii packpbiBaeTcsl B MPOUCXOXAEHUM, STUMOSIONMM KaK camo-
ro MOHATUS «KaTeropusi», TaK U CYLLIHOCTM TEX UMM MHbIX KaTeropuii. BonbLuoe 3HaveHne Takxe
VIMEIOT TUMOJIOTUS KaTEropuii, yCTaHOBMIEHWE (DYHKLMWIA U TPaHWL, UX MPUMEHEHMS. BaxHbIM pe-
3yNLTaTOM UCCNEA0BaHUs NPeLCTaBMSAeTCs BbIBOA O TOM, YTO KATEropum B KOHEYHOM CYeTe He
JaloT NoBoAa ANs NPUHLMNMANbHBIX MPOTUBOPEYMIA MEXY UCCNefoBaTeNiaMm pasmyHbIX cre-
umanbHocTeil. Hanpotue, CKpeHHee 1 yMenoe UCrofb30BaHMe KaTeropuii 4aeT BO3SMOXHOCTb
LieNbHOro BOCMPUATUS AeCTBUTENBLHOCTY 1 3 (PEeKTUBHOMO B3aMMOLENCTBYS.

O6cyxnaeHue u 3akmodeHve. OCMbICNeHNe KaTeropuin CTAaHOBUTCS BaXHbIM (DakTOpoM pasBu-
TUsi HayKu 1 o6LLecTBa. MonyyeHHbIe BbIBOAb! NPEeLOCTaBAOT AONOMHATENbHbIE BO3MOXHOCTH
pas3BUTKSI HAYKU, TEXHWUKWU, COBEPLLEHCTBOBaHWS OBLLECTBEHHbBIX OTHOLLEHUIA.

KnioueBblie cnoBa: KaTteropus, no3HaHue, Hay4Hasa nedatesibHOCTb, coumanbHOe BOCNPOU3BOa-
CTBO, 3TUMOJIOrnaA, Knacc, paspsg, Tunonoruna

Ansa umtnposanusa: AxuTionH C.C. Kateropumn — atpnbyT Hay4HON 1 coumanbHO-npeobpaso-
BaTenbHou gestensHocTm // MpaBocyamne. 2020. T. 2, Ne 2. C. 87—-103. DOI: 10.37399/issn2686-
9241.2020.2.87-103
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Introduction. Cognition is an essentially human attribute; a cultural entity and a precondition for
social progress, in which categorisation and methodological significance play a key role. But
the essence and functions of such categories can also cause disagreement in the scientific
community. Hence the importance of understanding the origin, essence and meaning of
categories by implication.

Theoretical Basis. Methods. In order to fully and thoroughly comprehend the essence, role, types
and functions of categories, it is necessary to employ rational systemic and dialectic methods,
and also semantic analysis.

Results. After due consideration of these issues, there was a increased conviction that categories
are the most important tools, guidelines, foundations and outcomes of cognitive activity. The
importance of categories in scientific research, in ensuring day-to-day life of society, as well
as in the development of special knowledge systems and the implementation of specific types
of social practice, is high. It is determined by the place of categories in the lexicon of science
and social reproduction, in the organization of essential social activities, all of which would
be impossible without having a theoretical, political and organizational uniqueness. A more
complete and deeper understanding of the place of categories can be found in their origin
and etymology, in the very concept of “category” and in the essence of certain categories. Of
great importance is also the typology of categories, as well as the functions and limits of their
application. An important result of the study is the conclusion that categories do not ultimately
give rise to fundamental contradictions between researchers of various specialisations: On the
contrary, good and skilful use of categories makes it possible to gain a full perception of reality
and interaction.

Discussion and Conclusion. Understanding categories has become an important factor in
the development of science and society. These findings present further opportunities for the
development of science, technology, and the improvement of social relationships.

Keywords: category, cognition, scientific activity, social reproduction, etymology, class, rank,
typology

For citation: Antyushin, S.S., 2020. Categories — an attribute of scientific and socio-transforma-
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BBenmeHnue

N\ 106aa sHaunmaa naa obmectBa commasbHO-IIpeoGpa3zoBaTeAbHAS M IO-
3HaBaTeAbHad AeITEeABHOCTD BPsiO AU MOTAA ObI CTaTh 3(pPEKTUBHOH, T103BO-
AUTH M30€XaThb IIPOTUBOPEYU, €CAU ObI OCYIIIECTBASIIOIIHUE €€ CYOBEKThI —
OTAEABHBIE A0, KOAAEKTHBBI, HAPOIbI — HE NeHiCTBOBAAH B OIIPEOEACHHOM
MepE COTAACOBAHHO, HE TOBOPUAHU «HA OJTHOM SI3BIKE» UAH, 10 KpaiiHei Mepe,
He IIOHUMaAU OBl APYT Apyra. BeposaTHOCTb pa3BUTHS CUTYALIUH IIPU IIOTe-
pe KOHTaKTa MEXIYy YYaCTHUKaMHU PEAAU3alluU €IHHOT0 IMPOEKTA OITHCcCaHa
B Berxom 3aBerte, B 11 raaBe kauru «berruer (Bertue, 11: 1-9) [Bubais nau
Kuuru CeamtenHaro [Tucania Berxaro u HoBaro 3asbra, c. 11].
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KAroueBBIMH 3A€MEHTAMHU COIIMAABHOTO Te3aypyca ObIAM U OCTAIOTCH HaU-
Ooaee oOIIIME M 3HAYHMBIE [IOHSTHS, OTPasKalollye BasKHeHIIINe HOCTHKe-
HUS 4YeAOBEKa B OCMBICA€HUH AEHCTBUTEABHOCTH U CBOETO MecTa B HeH,
XapaKTepU3yIollhe YPOBEHb Pa3BUTHS KyABTYPEBI. [lepBocTerieHHOe 3Hade-
HUE B PAIlMOHAABHOH pedPAeKCHH (AKTHUBHOCTH BBICOKOIIPO(ECCHOHAABHOTO
YPOBHS; NEeSITEABHOCTH, BAHUSIOIIEH Ha OOIIeCTBEHHOE MHUPOBO33pEHUE, Ha
CyabOBbI CTPaH B HAPOAOB) UMEIOT MOHATHS, 00AaIaI0IINe CTATyCOM 3aKOHA,
obo3HAaYaIIye camMble 3HAYHMbIE IIPOIIECChl U SBACHUS IIPUPOALI U 0bIIe-
cTBa. OTO KaTeropuu, NPHUCTAAbBHOE BHUMaHHE K KOTOPBIM OTMedaeTcd Ha
IIPOTSAKEHUHU HECKOABKUX TBHICSYEACTUH, HaYMHAs OT CAMBIX APEBHUX TEK-
croB (Ben, Bubanm u ap.) 4o BceX COBPEMEHHBIX 3HAYHMBIX JIOKYMEHTOB.
Be3 HUX HEMBICAUMBI HAYYHbIE€ UCCAEJOBAHUS.

OpmHako HepeaKO BO3HUKAIOT ITPOTHBOPEYUBLIE CUTYAllUH, B TOM YHCAE
U HEINOCPEeACTBEHHO B cdepe HAYKH, B CBI3H C PA3ANYHBIMH BapHaHTaAMH
SKCIAUKAIIUY [IOHATHI «KaTeropus». ABTOPEI ¥ CTOPOHHUKH OJHOTO M3 Ta-
KHX BAPHAHTOB CYUTAIOT UMEHHO €r0 BEPHBIM, «HAYYHBIM»; OCTAABHBIE II0-
IaaroT B paspsi/i HEBEPHBIX (Yallle 110 YMOAYAHHIO, HO, BEPOSITHO, MOXKHO
BCTPETUTH U I10/1001e 000CHOBAaHUS JAHHOH 03UIINH). [loaTOMy BazkHO, BO-
IePBBIX, KAK MOKHO 00A€€ TOYHO OIPEAEAATh CYIIIHOCTh, 00AACTH ITpUMEHe-
HUY U PYHKIUH KaTeropui; BO-BTOPBIX, Pa300paThCs B IIPUPOE IIPOTHUBO-
peduii BOKPYT TPAKTOBKH COLEP3KAHHUS U CTATyCa KaTEropHH; B-TPETHHX,
OIIPENEAUTH BO3MOXKHOCTH IIPEOIOAECHUS IIPOTUBOPEUHH.

Teope’rnqecxne ocHOBBI. MeTOoABI

B coOTBETCTBUH C NIOCTABACHHBIMHU IIEAIMH B IIEHTPE BHUMAaHUSI — IIO-
HATHE «KaTeropus». [Iasg 0oaee IOAHOTO U TOYHOI'O IIOHUMAaHHUS CO/epIKa-
HUS TIOHATHUS, IIPEACTABACHUS O 3HAYEHUN KATEerOPUH B KYABTYpPE — B IIIH-
POKOM CMBICA€ M B YAaCTHBIX IPOSIBAEHUAX, B CTAHOBAECHUU U PA3BUTUU
HayKH, COBEPIIEHCTBOBAHUU OOIIECTBEHHBIX OTHOIIEHUH — BaXXHO obpa-
THUTBCSH K 9THMOAOTHYECKON PEKOHCTPYKIINHU, K IEePBOHAYAABHOMY COAEP-
JKAHUWIO [TOHATHUS BO BpeMs €TI0 BOSHUKHOBeHHUd. [IpencTouT paccMoTpeTh
HaIpaBA€HUS U PE3yABTATBHI TpPaHCPOPMAIHH IIOHATHS, CPABHHUTH €ro
COBpeMEHHbIE MOAYCHI, CUTyaIlluHd U 0OAaCTHU HCIOAB30BaHUsI. B cBa3u c
MHOTO3HAaYHOCTHIO B3aMMOCBSI3aHHbBIX 33/a4 aHAAU3 TPedyeT pallioHaADb-
HOTO COYEeTaHHUsS CUCTEMHOTO U AMAAECKTUYECKOIO0 METOMOB C CeMaHTUUe-
CKHUM aHaAW30M U SAEMEHTaMH IepPMEHEBTHUKH, OOpallleHUs K APEBHUM
A3BIKaM, IpUMepaM TPAKTOBKH U HUCIIOAB30BAHUA KATETOPUH B IPOIIAOM
U B COBPEMEHHOCTH.

PeSYABTaTBI HCCA€OOBAHHSA

[To3HaHue B JKU3HU AIOOOTO YEAOBEKA U CYIIIECTBOBAHHH YEAOBEUECKOH ITH-
BUAW3AIINH UrpaeT PyHIaMEeHTAABHYIO POAB.
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HakanamBanue ompITa, BEIpaO0OTKA BAPHAHTOB PEaKIINH Ha T€ UAU HHbBIE
BHEIIIHVE BO31eHCTBHS, yrpo3bl, 00CTAHOBKY, U3MEHEHHUS Cpeabl U T. [. Xa-
PakKTepHBI OAS BCEX JKUBBIX cucTeM. CAydau yoadHBIX peakIyil Ha BHEII-
HHE BO3QEHCTBUA BACKYT IIOCTEIEHHBIE, OUeHb MEAACHHbBIE N3MEHEHHS 3THUX
cucreM. Tak OHMOAOTHYECKHE OPraHM3MBbI PEAAHU3YIOT CBOIO CIIOCOOHOCTH
aIarnTHPOBATHCH K H3MEHSIOIINMCS YCAOBHSM, B TOM YHCAE€ COBEPIIEHCTBY-
IOT cucTeMy pedAEKCOB.

YeaoBeK, COIMAABHBIE CHCTEMBI TOXKE HAKAIIAUBAIOT OIIBLIT U UCIIOAB3YIOT
CBOH aJalTHBHBIE CIIOCOOHOCTH U TAKXKEe COBEPLICHCTBYIOTCSI. OJHAKO IIPO-
IIECCHI 3TU IIPOUCXOAAT B OCHOBHOM OCO3HAHHO, U HAKOIIACHHE OIbITA MOXK-
HO CBECTH K II03HaHUIO. TakuM 006pas3oM, IIo3HaBaTeAbHAsI AEITEABHOCTD —
HEOThEMAEMAsI CTOPOHA ITIOBCEIHEBHON JKHM3HH COIMyMa Ha BCEX YPOBHSIX,
BO BcexX popMax ero IIPOIBACHHS U COIIHAABHOI'O BOCIIPOU3BOACTBA B CAMOM
LITUPOKOM 3HAYEHHH; a HAYYHO-HCCAEIOBATEABCKAS COCTABASIOIIAS I103HA-
HU¢, HAIIpaBA€HHAS HA BCEMEPHOE M3YYEHHE COLIMAABLHBIX ITPOLIECCOB, Iie-
A€, cr1ocOO0B U 3aKOHOB OOIIIECTBEHHOTO Pa3BUTHSI, B CYIIHOCTH — IIPOSIB-
AeHUe pedpAeKCHH 0bIIecTBa.

3HadeHHe KaTeTOPUH KaK SA€MEHTOB Hay4YHOH pedAeKCHH HEBO3MOXKHO
BBIIBUTDH, He PasobpaBIINCh B IIPOUCXOKACHHUH 3TOI0 HE IIPOCTO BasKHO-
ro KAacca IIOHATHH, a 9AEMEHTOB A€KCHKH, 00Aaal0IUX CaMBbIM BBICOKHUM
cratycoM. CyLIiecTByeT HECKOABKO I'pYIII KATEerOpUii; UM COOTBETCTBYET He-
CKOABKO TPaKTOBOK (OIIpeIeAeHU) JaHHOTO NOHATHS. [109TOMy BasKHO Kak
MOXKHO 0oA€e SICHO IIPECTaBASITE ceOe CYIIIHOCTE IIOHSTHS «KaTeropusi», KO-
TOpasi CBA3aHAa C €TI0 3TUMOAOTHEHN.

I. TeHe3uC U ATUMOAOTHS IIOHATHS «KATETOPHI» OIIPENEATIOT 3HAUYNMOCTD
KaTeropui Kak Kaacca IOHATHUH, HaJeA€HHBIX 0COOBIM COMepKaHHEM.

Bosxukao nnouarue B [peBHel 'pern. OHO CAOKHUAOCE U3 ABYX CAOB. Ilep-
Bad 4acCTh — CAOBO «KaTa» (Ip. Tped. XAtd) UIMEAO MHOTO CMBICAOB. OHO yKa3bI-
BaeT Ha HaIIPaBAECHHOCTD «CBEPXY BHH3», «IIOJ 3EMAIO», «K YEMY-AH00»; MOKET
COOTBETCTBOBATD IIPEIAOTY «IIOJ», MOXKET IIEPEBOAUTHCS KaK HapedHhe «OTHO-
CHTEABHO», «IIPOTHB», «COTAACHO», «COO0OPa3HO», (IIPHOAN3UTEABHO»; MOKET YKa-
3pIBaTh Ha KOrO-TO: TOBOPHUTH O KOM-TO, KASICTECH KEM-TO, XBAAUTBH KOIO-TO;
MOZKET HCIIOAB30BaThCH IIPH YKA3aHUH Ha BPEM: YTO-TO AEAATH «B TCUCHHE»
[H4, HenmeAn'. Y 3T0 maseko He BCe BapHaHThI HCIIOAB30BAHUS 3TOTO CAOBA.

B ocHOBe BTOpPOH YaCTH IIOHATHS ACKHUT APEBHETPEYECKOE CAOBO «aropar
(op. Tped. ayopd) — HapomHoe cobpaHMe. IJTa KEe OCHOBA HCIIOAB3YETCH JIAS
0003HaYEHHS TOTO, YTO IIPOHMCXOAUT B HAPOTHOM COOpPaHHUM, MecTa COOpaHMs,
IIAOIIAIM, MecTa Cyda (M maske pbIHKAa HAM 0a3apa); TOro, 4TO IIpomaeTcd Ha
PBIHOYHOM IAOLIAAM, Ha 6a3ape, U BIPasKEeHHS HEKOTOPBIX MHBIX CMBICAOB?.

! BetlicmaH A./l. Tpedecko-pyccKuii caoBapb. PermpunT V-ro u3nanus 1899 r. M. : I'pe-
KO-AQTHHCKUM Kabuuet, 2006. C. 664-665.

2 Tam xe. C. 10.
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[Touaru#i ¢ HCHOAB30BAaHHEM [BYX PACCMOTPEHHBIX CAOB HECKOABKO:
KATyopog, Katyopouv, Katyopikog. Co6CTBEHHO «KaTeropus» (Katnyopia)
B IpPEBHETPEYECKOM SI3bIKE 03HAdasa «0OBHHSTH», «TOBOPUTH IPOTHUB KOT'O-
ABOO», «yIIPEKaThb», «IIOPHUIIATHY, HO TAK¥KE U «I0Ka3bIBATL», (IIOKA3BIBAThHY,
«YyTBEPKIATH».

[IlpeBHHE TI'pPEeKH IIPUAABaAH 3TOMY IIOHATHIO OOABIIIOE 3HA4YEHHE, HC-
IIOAB3YS €r0 B OYeHb BasKHBIX IIPOIIeCCax, KaCAaIOIINXCH JOCTHKEHHUS CIIpa-
BEIAUBOCTH, BBIIBACHHS HCTHHBL. [IpH 3TOM YeAOBEKY, MOKAa3bIBAIOIIEMY
CBOIO MIPABOTY MAU BEPHYIO, IO €r0 MHEHHIO, MO3UIIHUIO, BAYXKHO OBIAO BBI-
CKa3bIBaThLCA IIPEAEABHO TOYHO. [Ipecaenys 1ieAb OOHaXKUTH HECIIPABEIAU-
Bbl€ yCTPEMACHHS HapyIIUTEAeH 3aKOHOB, II0 KOTOPBIM TOTA XKHAHU JIPEB-
HHE TPEKH, a MOXKET, U PACKPBITh IIPECTYIIHbIE AefiCTBHUS, OOBHHHUTEAD OBbIA
BBIHYZKIEH CTPEMHUTBLCS HE IIPOCTO K YOEAHUTEABHOCTH, a K IIPaBIHUBOCTH,
roBopUTE 00 mMcTHHE. [IA9 3TOTO OH JIOAYKEH OBbIA HMCIIOAB30BATh TOABKO Ca-
MbI€ BazKHbI€ M TOYHO OIIPEAEACHHBIC ITOHATHA. Hey]lI/IBI/ITeABHO, 49TO U B
draocopckux criopax, ¥ B MePBBIX HAYYHBIX TpaKTaTax — T. €. B T€X HAU
HMHBIX (hOpMaxX peasnusalliy PallOHaABHOTO 3HAHUs, KOTOPOE U B aHTHYHO-
CTH UMEAO BBICOKYIO IIEHHOCTB, — TPeOOBaAKCh TOYHOCTD, HATASITHOCTD, [10-
Ka3aTeABHOCTh. CTaTyC KaTeropHi ITOBBIIIIAACS, & UX COAep:KaHHe YTOUHSI-
AOCBH ¥ CTAHOBHAOCE BCe 0OA€E CTPOTHM.

Baxkuyio poab B TpaHC(OPMAIIUU CHCTEMBI CMBICAOB IIOHSATHS «KaTe-
TropUs» CBITPaA aBTOPUTET APHCTOTEAs], KOTOPBIH IpeHeOper MHOXKECTBOM
CMBICAOB 3TOI'0 IIOHSITHSI, COCPEIOTOUYNBIINCH HA TAKUX, KaK «J0Ka3bIBAThY,
«BBICKA3BbIBAThCS», «yTBEPKAATH. [IOHATHEM Katnyopia OH Ha3Baa AECATH
O0IIIMX ITPHU3HAKOB, XapaKTePU3YIOIUX ObITHE B AIOOBIE COCTABASIOIINE €TI0
yacTu (pparmenTsl). [IpaBna, €CcAu «CyITHOCTB», «<KOAMYECTBO», «COOTHECEH-
HOCTB» (OTHOILIEHHE), «Ka4eCTBO» B CBOeH paboTre, KoTopas TaK U Ha3bIBaeT-
ca — «Kateropum», oH paccMaTpUBaA CPAaBHUTEABHO IIOAPOOHO [APHCTOTEAB,
1978, c. 55-79], To ocTaaBHBIE IIIECTH KATETOPHH OH IIEPEUHCASIET B YETBEP-
TOU [ApucTroTeab, 1978, c. 79] u B meBsaroii [Apucroreab, 1978, c. 79] raa-
Bax.

PuMckas KyapTypa BOCIIPHHSAAA MHOI'OE U3 OPEBHETPEYECKON, U B AATHH-
CKOM $I3bIKE IIOHSTHE «KaTeropHs» IIOAYIHAO CBOE JAAbHEHIllee pa3sBUTHE U
IIPOH30LIAO 3aKPEIACHHUE BEICOKOTO HH(OPMAIIMOHHOTO CTATyCca KaTerOpH.
OnHaKO pUMASIHE, BO-TIEPBBIX, IIOIIIAH, CKOPEE, II0 CTOIIaM APHCTOTEAS], AeAas
aKIIeHT Ha BO3MOXKHOCTE «BBIPA3HUTh», «BbICKA3aTh», «IIPOBO3TAACHTE» MBICAD,
U, BO-BTODPBIX, HCIIOAB30BaAH ITIOHAYAAY CAOBa COOCTBEHHO AQTHHCKOIO SI3BI-
Ka C OCHOBOH «praedico» («0OOBIBAITH BO BCEYCABIIIIAHUE», «IIPOBO3TAAIIIATEY,
«TOBOPUTH», <YIIOMHHATH C IIOXBAAOH), «IIPOCAABASITE» U IP.%, & HHOTZA U «IIpe-

3 Beticman A./l. Yka3z. cou. C. 693.

4 Ilempyuerrxo O.A. AaTHHCKO-PYCCKU cAroBapb. PermpuuT 9-ro usmanusa 1914 r. M. :

39kcmMmo, 2017. C. 479.
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[OCTEperaThk», «IPeaIUChIBATH); HaIpuMep, «praedicamentum». Brpouewm,
I1033K€e, KOT/Ia AATUHCKHH M3 HAIlMOHAABHOI'O CTAHOBUTCH S3BIKOM TEOAOTOB
u 6orocaoBoB, praocodpoB U yUeHBIX, B Iepuon Cxosactuku, PeHeccaHca
B TPaAUIINIO BXOAUT TPAHCAMTEPAIUS C IpedecKoro — categoria. 9To cA0OBO
HCIIOAB30BAAOCE JIAS 0003HAYEHUS (KAacCCa) KAIOYEBBIX ITOHATHH KaKOH-AH00
TEOPHH, UCIIOAB3YETCSI B CAOBOCOYETAHHUHU «AOTUYECKasT KATETOPUI»®.

BaskHOCTB BHIIBAEHUs, (DOPMYAUPOBAHUS U «KAHOHU3AIIUH» B PUAOCOD-
CKO-Hay4YHOM Te3aypyce (PyHIAaMEHTAABHBIX ITOHATUN yTBEPKIAETCS KaK
cama coboii paszymerolasics aTpUOyTUBHAsI COCTABASIIONIAS PaIllHOHAABHO-
o MBIIIA€HUS. MHOTHIE MBICAUTEAN BKAIOYAAUCH B 3Ty paboTy U oboraTuAu
AEKCHKOH HCCAEOBATEABCKOH U TEOPETUIECKON AeITeAbBHOCTH HOBBIMH Ka-
TETOPUAMU. ITO 00YCAOBAEHO HEIIPEPBHIBHBIM yCAOXKHEHHEM CHCTEMBI 3Ha-
HUl, xapakrepa U POpM HAYIHOTO ITI03HAHHS, METOJOAOTUH NCCAECJOBAHUH.

OHUM U3 CaMBIX IPKUX U aBTOPHUTETHBIX HCCAEIOBATEAECH-TEOPETUKOB
TpanunmoHHo cuutarT M. Kanta. B otanyne ot Apucroread, OH I'PyIHIIH-
pPyeT KaTeropuH, BBIAEAdS YeThbIpe KAaacca II0 TPU KaTEerOpUU HAU II0 TPHU
napel KaTeropui: KOAMYecTBa — €QUHCTBO, MHOXKECTBO, BCEOOIITHOCTD; Ka-
4ecTBa — PEaAbHOCTH, OTPHUIAHUE, OTPaHUYEHHE, OTHOIIEHUS — IPUHA-
AEXKHOCTh U CaMOCTOSITEABHOCTh, IPUYUHHOCTh U 3aBHCHUMOCTH, OOIIEeHUE
(B3amMomeHicTBHE MEXKIY OEHCTBYIONIMM K CTPAAOIINM); MOIAABHOCTH:
BO3MOXKHOCTb — HEBO3MOXKHOCTB, CYIIIeCTBOBaHHE — HECYIIIECTBOBaHUE, He-
00X0UMOCTD — cAydaiHocTh [Kaut, 1999, c. 119].

[lo mepe pa3BUTHS €BPONEHCKON HAyKH U KyABTYPBI IIOHATHUE «KaTEro-
pHUs» IIPOHUKAO U YTBEPAUAOCH B PA3ANYHBIX €BPOIEHCKHUX SI3bIKAX U CETO/I-
HS IIPOYHO 3aHUMAET MECTO B (pHAOCOCKON U HAYYHOH A€KCHKe: 6e3 Hero
He 00XOQUTCH HHU OJHA Hay4YHas AUCIHIAMHA, HU OfHA (popMa palluOHAAb-
Horo 3HaHUsA. CMBICABI «OOBHHEHMEY, «TIOPUIIAHHUE» B DTOM IIPOIIECCE, PaC-
TAHYBIIEMCA Ha MHOTHME COTHH A€T, OKOHYATEABHO HMCYE3AU. BmecTe ¢ Tem
BCAEICTBHE YCAOXKHEHUS HAYIHO-HCCAEIOBATEABCKON NEeATEABHOCTH, I10SIB-
A€HHS HOBBIX 00AacTel u3ydeHus AefiCTBUTEABHOCTH CTAHOBUTCH BCE OOAB-
1€ KaTeropuii, BOSHUKAIOT UX HOBBIE THIIHI.

B anraniickoM g3bpIKe CAOBOM «KaTeropus» (category) o003HA4aIoT KAACC
uau neaeHue Benle#t (class or division of things)?, aTo emre Takske «mompas-
[EAEHUE», «PYKOBOIUTEADY, «3aTOAOBOKY, «CITHCOK», «I[IOPSI0K», «3BAHHE», «CO-
pTtupoBKa» (division, head, heading, list, order, rank, sort)®. C HemelKoro
a3blka 310 noHdatue (die Kategorie) mepeBoauTCs Kak «KAACC», «paspsmr, a

5 Ilempyuerro O.A. Yka3z. cou. C. 488.

Boabpmiolt AQTHHCKO-PYCCKHUM caOBaphb II0 MaTepuasaMm caoBapa W.X. [IBopelkoro.
URL: http://linguaeterna.com/vocabula/alph.php

7 Concise edition Dictionary and Thesaurus Webster’s Reference Library. Glasgow:
Geddes & Grosset, 2011. P. 51.

8 Ibid. P. 383.
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TaKKe KaK CIIOPTHUBHASA KaTeropHsd’, Bo (PpaHIly3CKOM categorie — pas3psi,
THUII, KAQCC'O.

To4HO HAaHTH COOTBETCTBHE SAEMEHTOB ITOHSITHHHO-TEPMHHOAOTHYIECKUX
CHCTEM B PA3AMYHBIX S3bIKAX ITOPOH HEBO3MOXKHO. Tak, B HEMEIIKOM SI3bI-
K€ PYCCKOMY ITOHSITHIO «KATETOPHs» B TOM UAW HHOM Mepe COOTBETCTBYET He
ToABKO die Kategorie, Ho u der Begriff (mouaTue, npencraBaenue, uned)',
das Fachwort (cmerimasbHOe BhIpaskeHUe, TEPMUH)'2.

Takum ob6pa3oM, IIepBOHAYAABLHBIE CMBICABI I'PEYECKOH OCHOBBI ITOHSATHUS
«KQTETOPUS» IIPETEPIIEAN 3a ABA C AWUIIHUM TBICIYEACTHUS Pa3BUTHA €BPO-
IIEMCKOT0 PAIlMOHAABLHOTO 3HAHUS CYIIeCTBEHHBbIE M3MEHEHHUsI. B OOABIIIMH-
CTBE CMBICAOBBIX CHCTEM OHO HCIIOAB3YETCS A OOO3HAYEHHS KaKOTO-AHOO
KAacca UAU paspdanaa o0beKTOB, IPHU3HAKOB, KaK ITPABHAO, COITUAABHBIX ITPO-
IIECCOB U OTHOIIIEHUH (B IIOBCEIHEBHOM OBITY, B COITHAABHOM OOECIIeYeHUH,
B criopTe u ap.). Ho moMHMO IIIHPOKOTo (M CPABHUTEABHO «HECIIEIIaABHOIOv)
IIPUMEHEHHUS [TOHATHS «KaTETOPHs» OHO TPAIUIIMOHHO OCTAETCS aKTYaAbHBIM
B «CIIEITHAABHBIX» (pOpMaxX parlioHAABHOTI'O 3HAHUS — B HAyKe, (PUAOCO(DUH.

II. CyitHOCTh TIOHSTUS «KATETOPHUs» [JaKe HCCAENOBATEAIMH TPaKTYET-
cd He BCerJa OOMHAKOBO. YCMaTpHUBas BEPHO II€pPBOHAYAABHBIE CMBICABI
IOHATHS, aBTOPhI B KOHEYHOM HUTOre MOMYHHSIIOT TPAKTOBKY COAEP3KaAHUST
CBOHM IIOCTaBAEHHBLIM 33aadaM. Tak, KaTerOpHi0 MOTYT CUHUTATH CHHOHU-
MOM ITOHSITHS «KAACC» KaK ILIEHTPAABHBIM 3A€MEHT KAaaccupUKauuu [Apra-
MoHOB, B.H., 2016, c. 107].

Kak HU mapamokcasbHO, HO OMHUM U3 IIOCAEACTBUU CTPEMAEHHUS K CTPO-
TOMY OIPENEACHHUIO COAEPIKAHUS ITOHATHUS «KaTeTOPUA» CTAA0 BOZHUKHOBE-
HUE HECKOABKUX 3HA4YeHHUU ATOTO IOHATHLA. B oTeYyeCcTBEHHOM HAydHO-Te-
OpPeTHYECKOH M HAYYHO-IIPAKTHYECKOH desSTEABHOCTH CAOXKHAACH HMEH-
HO Takas CHUTyallus. B 3HauuTeAbHOIl Mepe OHa OTpazkaeT OOIIEeMUPOBYIO
IIPaKTUKYy PAIlMOHAABHOTO MBIIIACHHS, PEAAN30BAHHOTO B TAKUX (popMax,
Kak uaocodpua U HAyKa.

I'pedeckoe Katnyopia (03Ha4aBIIee B aHTUYHOCTU BbICKA3bIBAHME, OOBH-
HEHHe, IPU3HaK) B (puaocodpum — obime pyHIaMeHTaAbHbIE TOHATHS, OT-
paskaronye Hanboaee CyIIeCTBEHHbBIE, 3aKOHOMEpPHBIE CBS3K M OTHOIIIEHHS
peasbHOU AeHCTBUTEABHOCTH. Byayun popMaMu U OpraHU3YIOIIUMEU ITPHH-
IUITaMU IIPOIIeCCa MBIIIACHHS, KATETOPHUH BOCIIPOU3BOASLT CBOHMCTBA U OT-
HoureHud ObITHA®. Tak KaTeropuio onpeaeAdsr 10 90-X IT. IPOIIIAOTO BEKA.

Hemenko-pycckui caoBaps : 80 000 ca. / nmox pen. A.A. Aenunra u H.IT. CTpaxoBoi.
5-e uan., crepeorur. M. : CoB. sHIUKA., 1968. C. 483.

10 dpaHIy3CKO-PYCCKHUM caoBaph / aBT.-cocT. B.A. CkakyH. MH. : XapsecT, 2007. C. 80.
Hemenko-pycckuit caoBaps. C. 128.
12 Tam xke. C. 284.

®rA0CcOPCKUYM SHIIMKAOIIEAUIECKUN caoBaph / peakoa.: C.C. ABepuHIeB, 9.A. Apab-
orabl, A.®. UavudeB u ap. 2-e u3n. M. : CoB. sHIIHKA., 1989. C. 254.
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B mocrtcoBeTcKu# nepuon pasBUTHS (PHAOCOMPHU CYIIECTBEHHBIX H3MEHEe-
HHH He HACTYIIMAO U HE JOAJKHO OBIAO HACTYIIHUTD, IIOTOMY YTO OOABIIIMHCTBO
OTEeYEeCTBEHHBIX U 3apyOeKHBIX UCCAENOBATEACH CTPEMHUANCH IIPEKIE BCETO
K OOBEKTHBHON HCTHHE.

B XXI Beke «KaTeropus» — 3TO IIPEAEABHO 00Illee MOHSITHE, KOTOpoe 00-
pasyercs «...KaK IIOCAEIHHUH pe3yAbTaT OTBA€UEHHS (aOCTparupoBaHUd) OT
IIPEeIMETOB, UX OCOOEHHBIX IIPHU3HAKOB. [IAg HEro yxKe He CyLIecTByeT 06o-
Aee O0Ilero, pogOBOTO IIOHSTHS, H, BMECTE C TeM, OH 00Aa1aeT MUHHUMAaAb-
HBIM COAEpPzKaHUEM, T. €. PUKCHPYeT MUHHUMYM IIPH3HAKOB OXBaThIBA€MbIX
npeaMeroB. OQHAKO TO TAKOE COAEpPIKaHHUE, KOTOPOoe oToOpazkaeT pyHIaa-
MeHTaAbHBIEe, HauOoAee CYIIECTBEHHBIE CBS3H M OTHOIIEHHS OOBEKTHBHOH
IeHCTBUTEABHOCTH M ITOo3HaHUd. Kaxkmoe dpuaocodckoe HallpaBA€HHE BbI-
pabaTbIBaeT U HCIOAB3yeT Habop cobcTBeHHBIX K. (T. e. KaTeropuii. — C.A.).
B mnasekTHueCcKOM MaTepHasnusMe, HannpuMmep, K. SBAIANCH IOHATHYI MaTe-
PHH, CO3HAHUS, KAa4eCTBa, KOAUYECTBA, CYIIIHOCTH, IBACHHUSI, HEOOXOIUMO-
CTH, CAy9aHOCTH U Op.; B OOBEKTUBHOM HAeaAu3Me — HIeH, MHPOBOIO pa-
3yMa, OBITHSI, HEOBITHS, IIPOTUBOPEYHS; B 9K3UCTEHIIMAAN3MeE — SK3UCTEH-
UM, TPAHCIEHIEHIINH, CBOOOARI; B IIO3UTUBHU3ME KAaTEerOPUAABHBIH CTATyC
0o0peTaroT MOHATHHA ITPOTOKOABHOIO IIPENAOKEHMs, BepHuKanuu U T. I.
Cgog cucrema K. nmpucyilia ¥ Kaxk10¥ KOHKPETHOH HayKe»'4.

B HEKOTOPBIX HCTOYHHUKAX KaTeropHel Ha3pIBaIOT «HAYYHOE IIOHATHE, BbI-
pazkaroiiiee Harboaee 00IIIE CBONMCTBA U CBSI3U SIBACHUH AeHCTBUTEALHOCTH.
Kareropun kauecTBa 1 KOAMYECTBa»'%, «...Hanboaee o0Iiiee AOTHIEeCKOe ITOHSI-
THe, BbIpazKaroliee OAHY U3 OCHOBHBIX (POPM OBITHS HAU OHO U3 €r0 OCHOB-
HBIX OTHOIIIEHUH»'®. Te ke NCTOYHHUKU IIPEIAATAIOT U BAPHUAHT MHOTO 3HaYe-
HHS CAOBA «KaTeropHsl», 10, KOTOPBIM IIOHUMAIOT IPYIILY, Pa3ps, CTEIIEHb.

Boab1rioe 3HadYeHHe UMeET BOCIIPOM3BOICTBO M IIHMPOKOE PaCIIpOCTpaHe-
HHE CHCTEMbI CMBICAOB B XOZl€¢ HAyYHBIX HMCCAEIOBAHUM U KOH(epeHIIuH, B
yuaebHoM auTeparype. C oqHON CTOPOHBI, YTBEPKIAETCS CTATYC KATETOPHUH
[Kadripun, E.A., 2019, c. 112-114; Muxaakun, H.B., 2015, c. 461]; c opy-
IOt CTOPOHBI, B paMKax CIEeIIHaAbHBIX 3HAHUM (Hampumep, o BoiiHe, BOEH-
HOM HCKYCCTBE, BOGHHOH 0e30I1aCHOCTH; COOTBETCTBEHHO, KATETOPUHU «BO-
Har, «<BOEHHAsI 0€30IIaCHOCTE») C yIeToM IpezxHero onbitTa [CyHp-113p1, 2018,
c. 23; MakuaBeaan, H., 2017, c. 158-159, 248; KaayzeBuii, K. ¢ou, 2018,
c. 47-51] yrouHsgeTcd cofepiKaHue U3BeCTHBIX KaTeropuit [Tromkesuy, C.A.,
2002, c. 13], BozaukarTt HOBbIe [AHTIOmNH, C.C., 2004, c. 19-20].

Bcemupaag sHumkaonenus: drusocodpud / ra. Hayd. pen. u coct. A.A. I'puntasos. M. :
ACT ; MH. : XapBect : CoBpeM. aut., 2001. C. 475.

Oxxcezoe C.H. ToaKOBBI# cAOBaph pPyccKoro g3bika : oK. 100 000 ca., TepMm. U (ppaseoa.
BbIpazkeHu# / nox pen. mpod. A.M.CkBoproBa. 27-e u3zn., ucunp. M. : ACT : Mup u
o6pazoBanue, 2013. C. 413.

16 BoabIIIOH cAOBaph HHOCTPAHHBIX cA0B. M. : FOHBEC, 2001. C. 291.
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TakuM 06pa3oM, ITOHATHE «KATETOPHsT» B PUAOCOPCKUX TEKCTAX, PACCY K-
[EHUSIX, OTIPEAEACHUAX, YIeOHUKAX 110 (PUAOCOCKUM AUCIITUIIAMHAM (B TOM
YHCA€ OTHOCHUTEABHO KOHKPETHBIX obaacTell 3HAHUS, COIIHMAABHOHN IIpobae-
MATHKH) MIPEACTABASIETCS abCOAIOTHO €CTEeCTBEHHBIM, HPUBBIYHBIM, CAMO
coboii pazymeronmmMcd. KaTeropuu 3TH MOTYT OBITH KAACCU(DUITUPOBAHBI TI0
HECKOABKUM OCHOBaHUaAM. Hammpumep, o pasaesam prua0CopCKOro 3HAHUS,
B KOTOPBIX OHU BO3HUKAU U HaubOAEE HACTO YIIOTPEOASIIOTCS: OHTOAOTHYE-
CKUe — ObITHe, CyOCTaHIIHus, BpeMsl; THOCEOAOTHYECKHE — 3HaHUe, [I03HaHUE,
HCTHHA; 3THYECKHE — 100POo, 300, CIIPABEIAUBOCTE U IP.

3a ocHOBaHUE [EeA€HUS MOXKHO IIPUHSATL Hauboasee gprre prAocopCcKUe
IIKOABI U TEYEeHHUS: PyCCKas peAuruosHas ¢uaococpua (kareropuu Bce
enuHCcTBO, CobopHOCTE, Codus), HeEMeIKas Kaaccudeckas prusocodpud (Ab-
COAIOT, TPaHCLEHIEHTAABHOCTh), MapKCUCTCKas puasocodpus (AUaseKTHKA,
MaTepusd, IPOTUBOPEYHE), TOZUTHBU3M ([IO3UTHUBHBIE HAYKHU, IPUHIUII Be-
pudurany), 3K3UCTEHIINAAN3M (IK3UCTEHIINd, IIepeKUBaHue, ITOrpaHuy-
Has CUTyaIus) U Ip.

Kpome Toro, cBOs crieirdrKa CHCTEMBI KaTeTOpHil cpopMHUpOBaHa B
Pa3AMYHBIX AUCIUIIANHAX (Y4eOHBIX) praocodpckoro nmukaa: «OCHOBBI pU-
rocopumy, «druaocodUsa UCTOPUHN», < METOIOAOTHUSA U METOAHUKA HAYIHBIX HC-
cAeloBaHui, «Aorukar, «Pruasocodus mpasar U Ip.

Kareropuu, uMeHyeMble HEPEAKO (PHUAOCOPCKUMHU, B AEUCTBUTEABHOCTH
YIOTPEOASIOTCS B CAMBIX PA3AHMYHBIX 00AaCTaX 3HaHUs. Hampumep, B 9KO-
"HoMuKe [HukurtuanosB, B5.®., 1992, c. 8]. OgHako B KyABTYpPE €CTh HEMAaAO
UHBIX cdep, CUCTeM 3HAHUA U COOTBETCTBYIOIIMX HM Te3aypycoB, TIe HC-
IIOAB3YETCs IOHATHE «KaTEeropusi». B TOM 4HcAe B cucTeMax MOHSTHH, cop-
MUPOBAHHBIX U YTBEPAUBIIUXCS B TAKUX PA3HBIX 00AACTIX KYABTYPBI U
COIIMaAbHOM aKTHUBHOCTH, KaK CIIOPT, MEIUIINHA, AMHTBUCTHUKA HAU OpTra-
HU3AIUsS TpyAa (HallpUMeEp, PasAUdHbIE KATEropuu paboTHUKOB). Tak, B
COIIMOAOTHH, B MEAUIIMHE WAW B BOIIPOCAX COIIHMAABHOTO OOECIIeYeHUs HC-
IIOAB3YETCs ITOHATHE «BO3pacTHAd KaTeropHus»; a B CIIOPTUBHBIX €IUHOOOD-
CTBaxX HEIPEMEHHO YYUTHIBAIOTCS «BECOBbBIE KATETOPHU».

B rpamMMaTiKke KaTeropus OTAHYAETCH CBOHUMHU OCOOEHHOCTAMU. ['pam-
MaTH4YecKasd KaTeropud npencraBageT coboi «1) ...KaacC B3aHMOHCKAIO-
YaIOIUX TPAMMATHUYECKUX 3HAYEHUM, IIPOTUBOIIOCTABAEHHBIX APYT APY-
Ty 1O o0IleMy HpH3HAaKYy, HAIIPUMEpP, 3HAYEHUS “€IUHCTBEHHOE YHCAO” U
“MHOKECTBEHHOE YHCAO” 00pas3ylT rpaMMaTHYeCKyI0 KaTeropuio “dmcaa’;
2) nHoTAA yHOTPEOASIOT IAd 0003HAYEHUS AEKCHKO-TPaMMAaTHYEeCKUX pPas-
PSIOB CAOB (HallpUMeEp, B PYCCKOM $3bIKE IpaMMaTHYECKas KaTeropus

17 COOpHHUK 3aKOHOB M pacmopsixkeHuii IIpaButeabcTBa POCCHICKON pPECIyOAMKHU II0

BpaueOHO-CAaHUTAPHOMY €Ay U HEIIOCPEACTBEHHO C HUM COIIPHKACAIOIIMMCS OTpac-
ASIM TOCYAPCTBEHHOTO YIIpaBA€HHSs, ¢ 7 HOsA0psa (25 oxkT.) 1917 r. mo 1 ceHTa0psa
1919 r. / coct. H.I. ®petibepr. M. : Hap. Komuccapuatr 3apaBooxXpaHeHus, 1922,
C. 586-587.
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“raaroA” MMeeT KaTeropwuio 3asora, BUMA, HAKAOHEHUs, BPEMEHU, AUIIA,
qucaa, poaa)...»'t. BIIEATIOT KAACCU(PHUIIUPYIOIIHNE U (pOopMOOOpa3yIOIIHe
rpammaTudeckue kateropuu. OcobeHHOe BHUIEHHE KATETOPUU B aHAAH3€E
XYIOXKECTBEHHBIX TEKCTOB: BBIAEASIETCSI, HAIIPUMEDP, («KATETOPHUH COCTOSI-
HUus» |[[dpguenko, I0.A., 2019, c. 33]. Kareropuu uCIrionb30BaAsuCh B CO3/a-
HUU HHCTPYMEHTOB BOCIIPOU3BOCTBA COIIMAABHOM ITPAKTHKH, obecrede-
HUs 6e30MIaCHOCTH U T. II.

B TeueHUE HECKOABKUX CTOAETUM CKAQIbIBAETCH ONpPENEACHHOE TOHUMA-
HUE KaTeropruu U 00AACTh MIPUMEHEHUs MOHATHS B cdepe mpasBa. Ero uc-
IOAB30BAHUE OTMEYAETCS €Ille B UMIIEPATOPCKOM Poccuu'® U mpomoAXKaeT
pasBuBatbcd B Hadane XXI B. [Barmacapan, X.A., 2016; darxyrauHoB, [1.P.,
2016, c. 45].

Takum oOpa3oM, MOKHO YCAOBHO BBIIEAUTH HECKOABKO OCHOBHBIX 3Hade-
HUU TTOHSTUS «KaTeropusi». [lepBoe MOKHO YCAOBHO Ha3BaTh «PaIllHOHAABHO-
dprrocopCcKUM»; B 9TOM 3HAYEHHUH KaTeropusd — Hauboaee olliee IOHATHE,
oTpaskarolllee CyIIECTBEHHbIE CBOMCTBA U OTHOIIEHUS AEUCTBUTEABHOCTH.
Bropoe 3HaYeHHE — YCAOBHO «OOIIEKYABTYPHOE», «COIIHAABHO-AEeATEABHOCT-
HOE»; OIIpeneAseT pas3psaibl, KAACCHI, IOAPAa3IEACHHs, YCAOBHbBIE Mepbl He-
KO IIKaAbl OLleHKU. TpeTbe 3HAUYEHHE — YaCTHOHAYYHOE, CIIEIIHAABHOE
(kaK, HaIpUMep, B TpaMMAaTHKE), B KOTOPOM KaTeTOpHUs OOABIIIE ITOXO0Ka Ha
TEPMHH (0T AQTHHCKOIO terminus — MeXeBOH KaMeHb, [IOTPaHUYHbIN 3HAaK,
pybex, rpaHulia, Ipeaea?), «...CAOBO AU CAOBOCOUYETAHHE... 3HAUYEHUE KO-
TOPOTO YTOYHSIETCSI B paMKaX HAYYHOMH TEOPHH?!, «...TOYHO OIIPEIEATIOIIEe
IIOHATHE, IPUMEHIeMOe B HayKe, TeXHUKE, UCKYCCTBe»?2.

U Bce Tpu THIA KaTEeropuil o6pasyroT sSapo Te3aypyca — CAOBaps A€KCH-
KU JIAHHOTO A3BbIKa BO BCEM €T0 00beMe U IIOAHOTe?? — HauboAee mmepeaoBoi
U 00pa30BaHHOM YacTU 0O0IIECTBA — YYEHBIX, HCCAEMOBATEAEH, MBICAUTEAEH,
UH3KEHEPOB, a TaKyKe HEKOTOPBIX XyI0KHHUKOB (B CAMOM IIIMPOKOM CMBICAE
CAOBA), OTPaKaIOIINX B CBOUX IIPOU3BEAEHUIX HarnboAee BasKHBIE MHPOBO3-
3peHYecKre Bompochkl. HemapoM OCHOBOM ITOHATHUS «Te3aypyC» MOCAYKHUAO
OpeBHeTpedeckoe Onoaupog KOTOPoe MOKHO IIePEBECTH HA PYCCKHM KaK CO-
KPOBHIIIE, KAA, COKPOBUIITHUIIA.

Boavmaga CoBerckas sHukaomnenud : B 30 T. T. 7. Toroas—/ebur / ra. pen. A.M. ITpo-
xopoB. 3-e usn. M. : CoB. 3HIIUKA., 1972. C. 293.

Becrerosckoe yesnHoe 3eMcKoe cobpanue. [TocraHoBAeHHST BeCherOHCKOTO Ye3HOTIO
3eMCKOTO COOpaHus... : C IpHA. BecrkeroHck, [1867]-1916. 22-27 odyepeqHOU cecCUHU
[49 co3piBa] 24-28 centabpa 1913 roma. 1914. C. 235.

20 JTempyuerro O.A. AaTHHCKO-pyccKuii caoBapsb. C. 644.

21 BcemupHas sHIMKAoNeausa: ®uaocodusa. C. 1070.

22 Tawm xe. C. 631.

2% Oskezos C.H. TOAKOBBI# cAOBapb pycckoro s3sika. C. 1163.

2% Beticman A./[. Tpedecko-pycckuii croBapb. C. 608.
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Ocraerca m00aBUTH, YTO IIOHSATHE «KATETOPHA» B KAXKIOM H3 IIEPEYHC-
A€HHBIX COBPEMEHHBIX 3HaUYEeHU 0003HAYaET HEYTO O0IIEe; TO, YTO BBIIEASI-
eT AIOOYIO KaTeropHIo U3 APYTUX IMOHATHH. CMBICAOBas Harpy3ka, (pyHKIIUH
Pa3AMYHBIX KATETOPUH (B Ka4eCTBE MHCTPYMEHTOB IIOCTPOEHUS CUCTEM 3HAa-
HUS) HEOAUWHAKOBBI, HO OHU BCerja IINpe U 3HAa4YUTEeAbHee, 4yeM 00O3Hade-
HUE OTMEABHBIX O0BEKTOB, IIPOIIECCOB, IBAEHUH UAU KOHKPETHBIX CBOMCTB.

III. Poab KaTeropuii B 3KU3HU OOIIECTBA BayKHA, XOTs IITMPOKHUE CAOU 00-
LIeCTBa 3TOMY He IIPHUIAIOT COOTBETCTBYIONIEro 3HadeHHus. Ocobyro 3HAYH-
MOCTBb KaTeTOpPHUH HpHoOpeTaroT B TOU cdepe, B KOTOPoH OHU U CHPOPMHU-
POBaAHCH, — B pEaAU3alluU PAllHOHAABHOM pPeACKCHUH, U IIPEKOE BCETO B
I03HABATEABHOM ITPOIIECCe: OT IOCTAHOBKHU IleAel U 3a/1a4 OOIIeCTBEHHO-TY-
MaHUTaPHBIX UCCA€IOBAHUI M0 PEe3yAbTATOB MHOTOIIAAHOBOM pabotel. Og-
HAKO Yepe3 LUIMPOKYI MHOIOCTYIIEHYATYIO0 CeThb 00pa30BaHUs, Pas3AHUYHbBIE
¢dOpPMBI MEATEABHOCTH OPraHOB TOCYAapCTBEHHON BAACTH, MECTHOIO, IIPO-
deccroHaABHO-BEIOMCTBEHHOTO aAMUHUCTPHUPOBAHUS, & TAKKE C IIOMOIIIBIO
CMBICAOBOTO IIOASI, CO3[JaBaEMOT0 CPEICTBAMH MaCCOBOM MH(OpPMAIIUU, Ka-
TETOPHU CTAHOBSITCS aTPUOYTUBHBIM KOMIIOHEHTOM (HEOTHEMAEMOH YaCTHIO)
Te3aypyca OOLIECTBEHHOIO BOCIIPOU3BOACTBA U COLIMAABHOI'O Pa3BUTHU.

OOLIEKYABTYPHBIH CTATyC IIOHSTHUS «KATETrOPHUsl» BBICOK. JIBASETCS AU
camo 0oHO KaTteropueii? OTHOCUTCH AU OHO K pa3psanay KaTeropui, K KOTopo-
My 0€30TOBOPOYHO HMPUYHUCAAIOT TAKHE IOHSTHS, KaK «[IPUPOOA», «BPEMS»,
«CYIIHOCTB», «9€AOBEK», «CO3HAHUE» U T. .7

Bo3MO0O3KHO, 3TO He TaK BasKHO JAS OOABIIIMHCTBA AIOAEH, He 3a1yMbIBaO-
mxcd 06 aToM. OHAKO [IAS UCCAEOOBATEAS 3TOT (PaKT IIPEACTABASET HMH-
Tepec yKe IOTOMY, YTO CIIOCOOCTByeT GoAee IOAHOMY M BCECTOPOHHEMY OC-
MBICAEHHIO a) CYIIIHOCTU U COMEP>KAHUS TTOHSITHUS «KaTeropusi», 6) ero 3Hade-
HUS B [IPOIIeCCe O3HAHUA AEeHCTBUTEABHOCTH.

[ToHSATHE «KATETOPUST» SIBASETCS KATETOPUEH B TOM CMBICAE, UTO OOBEIH-
HSIeT pas3psas 0cO00 3HAYUMBIX MOHATHH (0OIIIEKyABTYPHOE, COITMAABHO-Ies-
TEeABHOCTHOE 3HaueHue). B y3KOM YacTHOHAYYHOM 3HAYEHHUU KATETOPUS SIB-
AsSIETCH CKOpee TEPMHHOM, 4eM KaTeropueii. B paimmoHasbHO-HAOCO(PCKOM
Ke 3HA4YeHUH OHa o0BeauHseT B cebe cBoMcTBa «pa3pana» (0cobo 3HAYU-
MBIX, (DyHIaMeHTaAbLHBIX IIOHATHH) U TepMUHA (IBAFETCS TOBOABHO CTPO-
TUM IIOHSATHEM, HUCIIOAB3YEMBIM B KOHKPETHOH paIllMOHAABHOM cHCTeMe, B
4aCTHOCTH B (PHAOCO(HH).

DYHKIINU KATETOPUY KaK MPOSBACHHS 3BOAIOIIMU KYABTYPBI U OJTHOBpE-
MEHHO — WHCTPYMEHTOB €€ BOCIIPOU3BOACTBA HPAMO HAHM KOCBEHHO HaXO-
OSTCI B LEHTPE MIPOLIECCA COLIMAABHOM 3BOAIOIIMH B IIIHPOKOM CMBICAE H,
B YaCTHOCTH, B HAYYHO-TIO3HABATEABHOH AesaTeAbHOCTH. Bompoc o KaTero-
PULAX C TOYKHU 3PEHHUd HUX (PYHKIIUH CTOHT pPacCMaTPHUBATh B HECKOABKHX
acriekTax. Takoil aHaAU3 He IBASIETCS CAEACTBUEM IIOTPEOHOCTH B peasr3a-
WU «JUCTO» (BBIPAZKAACh KAHTOBCKHUMHU IIOHATHIMH) TEOPETUYECKOH ped-
Aexcud. [loAHOTA TTOHHUMaHUS CYIIIHOCTHU KaTETOPHUH U HUX POAU B CTAHOB-
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A€HHUHU U YCAOKHEHUH COITMAABHBIX CHCTEM M BCel 3eMHOM IIMBUAHU3AIIUH B
KOHEYHOM CUeTe OIIpeleAseT KadeCTBEHHbIE ITapaMeTPhbl 3TUX CHCTEM, HUX
6€e30I1aCHOCTE U CTa0UABHOCTE. O(P(PEKTHBHOCTE HCIIOAB30BAHUS AIOOBIX HH-
CTPYMEHTOB, BbIPAOOTAHHBIX KYABTYPOM, COCTABASIET 3HAYUTEABHYIO YacCThb
U YPOBEHBb caMoO#l KyABTYPhI, 00eCIIeduBaeT KHU3HECIIOCOOHOCTE 00IIIecTBa U
XapakTep MeXKAyHAPOAHBIX OTHOIIIeHUH. OHH HCIIOAB3YIOTCS B (hOPMHUPOBA-
HHUH, PA3BUTUH U PETYANPOBAHHUH OOIIIECTBEHHBIX OTHOIIEHUH.

Kareropuu (huKCHUPYIOT HanboAee BasKHbIE CBSI3H U CYIITHOCTHBIE IIapa-
METpbI OBITHS, OTPaXKAIOT KAIOYEBBIE (PpPArMEHTHI HAKOIIAEHHOIO OIIbITA;
OHM JEMOHCTPUPYIOT YPOBEHBb PA3BUTHS KYABTYDPBI, OIIPEAEACHHBINH €€ MO-
[yC; HA UX OCHOBe (DOPMHUPYIOTCH MUPOBO33PEHUYECKHE U METOIOAOTHIYECKHE
cHCTeMbI ¥ MHOToe fpyroe. Kareropuu npeacTaBasioT cO00# MOHSTHS, 0CO-
60 3HaYUMble B MHPOIIOHUMAHUU U OIIPENEeACHUN HaIIPaBACHUS U Xapak-
Tepa IMPaKTHYEeCKOH aKTUBHOCTH AIOEN, YPOBHSA B3aMMOIIOHUMAHHUS MeXK-
[y Pa3AUYHBIMHU OOIIHOCTIMH. CA€QOBATEABHO, COCTABASISI KAIOUEBBIE JA€-
MEHTBHI Te3aypyca COIIMAaABHOT'O CTPOHUTEABCTBA, OHH B 3HAYUTEABHOM Mepe
OIIPEeNEeAdIOT IIeACTIOAATaHNe, HAIIPaBAEHHOCTDb, XapaKTep Pa3BUTHS 00IIe-
CTBa U ero yacTtei. KaTeropusaMu (OHTOAOTHYECKHUMU, ITHYECKUMU, 3CTETH-
YEeCKUMH, aKCHOAOTHYECKHUMH, ITPABOBBIMH) HEIIOCPEACTBEHHO HAU OIIOCPe-
JIOBaHHO 00yCAOBAEHBI BCE 3TAMBI U OTHOIIIEHHUS COLIUAABHOM TPAKTHKH — OT
HCKAIOYAIOIIEro caMooOMaH oIIpefeAeHHd IIpobaeM obiiecTBa OO0 YECTHOH
OLIEHKH [OCTHUTHYTBHIX PE3YABTATOB, YYHUTHIBAIOIIEH COOTHOIIEHHUS CTEIIEeHH
BBIIIOAHEHUS ITOCTABAECHHBIX 3a7a4, COOTHOIIIEHUS «TOAKHOTO» H «CYIIIETOY.

B rio3HaBaTeAbHOH NeSITEeABHOCTH UX POAB 60Aee OoIlpe/ieAeHHA B 3aMeTHa.
[Tpexkae BCETO OHU OTPAXKAIOT KAYECTBO U PE3YABTATHI [I0O3HAHUS B IIEAOM U
JOCTHXKEHUI KOHKPETHBIX CyOBbeKTOB-HUCCAeOBaTeAe. KaTeropuu auciy-
IIAMHUPYIOT HAy4YHOE U B IIEAOM PaIlMOHAABHOE MBIIIACHUE, YIIOPSI09YHBa-
IOT ITI03HABaTEABHBIH IIPOIIECC; OHU BBIIIOAHSIIOT POAb OPHEHTHPOB H HHCTPY-
MeHTOB IT03HaHUg. OHU TaK¥XKe CIOCOOCTBYIOT CO3QAaHUIO U COBEPIIEHCTBO-
BaHHIO €UHOTO I3bIKa KOHKPETHOM HAayKHU, pazaesa (PUAOCOPCKOTO 3HAHHS
vAn pHUAOCO(PCKOTO HalpaBAeHUA. KaTeropnu CTaHOBATCS HEOTHEMAEMBI-
MH 3A€MEHTaMH eIUHOTO Hay4HO-II03HaBaTeABHOTro IIpocTpaHcTBa. Kpome
TOTO, UCCAEIOBATEAI0 MHOTO€ MOXKET JaTh HH(OpPMAIHsa, KOTOPYIO OH dep-
IIaeT B IIPOLleCcCe N3yYeHHs NeHe3HCca, STUMOAOTHH KOHKPETHON KaTeTOPHH.

O0aacTH HCIIOAB30BAHUSI KATETOPHUL, THUIIOAOTHS M BO3MOIKHOCTH (rpa-
HHUIBI) UX IIPUMEHEHHUS B CaMOM OOIIeM BHE OTPaKeHBI B IIpeasaraeMoit
Bolle (moapasznea II) uX TUIIOAOTHUH.

CrouT o0paTUTh BHUMAHHE Ha HEKOTOPBIE OOIIEKYABTYPHBIE CUTyaIlUnH
B CBH3H C IIOHUMaHHEM CYIIHOCTH, CTATyCa U IIPUMEHEHHUS ITOHATHS «KaTe-
ropusi», OTHOILIEHHE K KOTOPBIM TPeOyeT MOIIOAHUTEABLHOI'O OOBSICHEHUS H,
BO3MOZKHO, OITPEIEAEHHOH KOPPEKIIUH.

HawnGoaee moaAroToBA€HHBIE CIIEIIHAANCTDI B KOHKPETHBIX BHAAX AEITEAb-
HOCTH, TAYyOOKO OCO3HAIOIIIHE POAB U 3HAYEHHE UX NeITEABHOCTH B Pa3BUTHH
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o0111ecTBa, 0OCO3HAIOT BaXKHOCTh ITPABUABHOTO ITOHUMAaHUA ¥ TOYHOTO OTpa-
JKEHHs B CHCTEME 3HAaHUP BaKHEHIIINX IIPOSIBACHUU IIPUPOABI U KYABTY-
PBI, UX CYIIHOCTHBIX IapaMeTpPOB. DTO IIOHUMAaHNE CBA3aHO C YMEHUEM CO3-
JaBaTbhb, COBEPIIEHCTBOBATHL U 3(PPEKTUBHO HCIIOAB30BATh CHUCTEMY KaTe-
ropuil (TepMHUHOAOTHIO). Takoe MOHMMaHHE XapaKTepPHO, B YaCTHOCTH, AL
Koucturynumonsnoro Cyna Poccutickoit denepariiy, cyapyu KOTOPOTro cIpa-
BEIAWBO CUYUTAIOT, YTO OT TOYHOCTHU KATETOPHUH, TEPMHUHOB, «...KOTOPBIMHU
oIepupyeT 3aKOHOJATEAb, HE B IIOCAEIHIOIO odepenb 3aBUCUT alleKBaTHOE
IIOHUMAaHHEe, TOAKOBAHHE U peaAu3aliid 3aKOHOJATEABHOTO aKTa B KOHCTH-
TYLIHOHHOM CMBICAE»?,

K coxkaaeHHIO, He BCETIa YTBEPKIAAOCEH 3peA0e U OepesKHOe OTHOIIIEHHE
K 3HA4YEHUIO ITIOHSITHHHO-KaTeropuaabHOTO anmnapara. MHorma B cpeze crie-
IIMAAUCTOB (HaIpuMep, IOPUCTOB UAW AWHTBHCTOB) KaTETOPHUU HAa3bBIBAIOT
¢praocopcKUMU, TOAIEPKUBAL TEM CAMBIM, YTO UX CMBICAOBOE HAIIOAHEHUE
U, COOTBETCTBEHHO, IPUMEHEHNE HOCHAT Y3KOCIIEITMAABHBIH, «(PUAOCODCKU»
xapakTep. [logpasyMmeBaeTcs, YTO 3T0 0OAACTD YHUCTOT0, aOCTPAKTHOTO (ECAH
HE IIyCTOTO) TEOPETHU3UPOBAHUS, MaAO CBSI3aHHOTO KaK CO CIIEIIHAaAbHBIMHU
Hay4YHBIMU 3HAHUSMHU, TaK U C IIOBCEAHEBHON COIIMaAbHOU AeHCTBUTEABHO-
CcThi0. [AQBHBIF aKIEHT, IIOMYEPKHEM, JEAAETCSI Ha ITPUHAIAESKHOCTH KaTe-
TOpHUH K HEKOM 0cob60ii «pruaocodckoii» cpepe, a 3HAYUT, HEOOSI3aTEABHOCTH
CepPLE3HOr0 OTHOILEHHUS K HUM B IIOBCEIHEBHON COITMAABHOHM U AazKe Hayd-
HOM IIPaKTHKE.

Takoe ToHMMaHNe KaTerOpuid U (PHUAOCOCKOTO 3HAHUA KAaK MUHUMYM
HEKOPPEKTHO, a Ha IIpaKTUKe 0e3paccyHo U gaske Mary0Ho.

Kareropuu «coiasbHasdg CHCTEMa», «0e30IIaCHOCTH OOIIecTBa», «pPas3BU-
THUE», «CyOCTaHIIUs», «BEIECTBO», «[IPOCTPAHCTBO», «AE€HCTBUTEALHOCTb» HE
noTomy «PUAOCO(PCKHE», YTO UMH OTIEPUPYIOT CIIEITUAAUCTBI B 00AacTu pu-
AOCO(CKOT0 3HAHUS, UCCACIOBATEAH, TIOAB3YIOIIHECH B CBOEH IeATEeABHOCTH
(pHAOCO(PCKUMH METOOAMH, HCIOAB3YIOIIHE HEKYIO «(PHUAOCOPCKYIO» Tep-
MHHOAOTHIO. HammpoTuB, 3TH KaTeropuu HEN30Ee3KHO CTAHOBITCH O00BEKTOM,
IpeaMeTOM, HHCTPYMEHTOM (PHUAOCO(CKOTO aHAAN3A IIOTOMY, YTO SBAFIOTCH
Hauboaee OOINUMHU, OOAMHAKOBO 3HAYMMBIMHU AL AIOOOM 00AQCTH YeAoBede-
CKOTO 3HAHUS, MUPOIIOHUMAaHUSI.

Bropada cutyanms (0T4acTH CBs3aHHAsI C IIEPBOH) 3aKAIOYAETCH B TOM,
YTO HEIIOHUMaHUe 3Ha4YeHUsI KaTeropui U HENpOAyKTHBHAad IIOAEMHUKA BO-
KPYT HUX CTAHOBHATCH HNPHUYUHON HEKOHCTPYKTHUBHOI'O PA3/ICACHUS U JazKe
CKPBITOH KOH(POHTAIIMN KaK CIEIIMaANCTOB, YUEHBIX (B HAYYHO-HUCCAEIO-
BaTeAbCKOH NEeATEABHOCTH), TaK U IPEACTaBUTEAEH COITMAABHBIX TPy (00-

25 KOHCTHUTYLIMOHHO-IIPABOBbIE ACIIEKTHI COBEPIICHCTBOBAHNSA HOPMOTBOPYECKOH Ies-
TEeABHOCTH (Ha ocHOBe pemreHud KoncrurynmonHoro Cyza Poccuiickoit ®eneparimiu
2013-2015 romos) (omobpeno pemenueM Koncruryrmonuoro Cyna Poccuiickoit de-
neparuu ot 23.06.2016). URL: http://www.consultant.ru/document/cons_doc_
LAW_201240/
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IIECTBEHHBIE OTHOIIeHUd). OnaceHHd BbI3bIBAIOT BHICKA3bIBAHUS O TOM, UTO
IIOMHMO «(PHAOCODCKOH» UCTHUHBI (IOHATHIO «PHUAOCOCKOE» IIPH TOM IIPHU-
JaeTcsl He BIIOAHE KOHCTPYKTHBHBIH IIOATEKCT) CYILIECTBYeT HeKad ocobas
HCTUHA MAaHHOM CEephl COIIMAABHOM (TEOPETHUYECKOH HAW ITPaAKTHIECKOH)
OEesITEABHOCTU (HalpuMep, «IopUaudeckas HCTHHa»). Tak ke, Kak HHOTrAa
3aKOHBI IIPHUPOABI, T. €. €CTECTBEHHbIE 3aKOHBI, pPaClleHHBAIOTCAd B Kade-
cTBe He Oonee yeM (PUAOCOPCKOM pedpAEKCHH; IIPUOPUTET OTOAETCHA 3aKO-
HaM IOPHUIUYECKHM (MCKYCCTBEHHBIM). TeM caMbIM He TOABKO HCKarKaeTCd
KapTHHA MHPA, HO U CO3JAI0TCS YCAOBHUS AT I'PYOBbIX OIIIMOOK, KOTOPBIE MO-
TYT IIOBA€YH OOABIIHE ITPOOAEMEI B OOIIIECTBE, B TOM YHCAE KOTJa HEKOTOPBIE
IIOAOZKEHUS IOPUIUIECKHUX 3aKOHOB (O(OHUIIMAABHO IIPHHSATBIX U yTBEPKICH-
HBIX B JAHHOM I'OCyZapCTBe) OCTAIOTCs TAKOBBIMHU OOABIIIE «Ha Oymare», a Ha
IIpaKTHUKE 3a49aCTyI0 HEe HUCIIOAHAIOTCA M CAMHM 3aKOHOIATEAEM.

Mekay TeM MHOTHE I0OpUANYECKHE HOPMbI, II0ABEPTHYThIE ITPaKTUYeCKOH
IIpoBepKe U IIpodpeCCHOHAABHOH 3KCIEPTH3E, HYKIAIOTCd B KOHKPETH3a-
U, JeTaAu3aliy, a HHOIa M B KOPEHHOM OOHOBAEHHUU HUCIIOAB3YEMBIX B
HUX IIOHATHH.

B mefictBuTEABHOCTH (PUAOCO(DUA, HE MIPOABALIONIAS SITUCTUMUYECKOH
SKCIIAHCHH U He olbaazaromada HepudepHiHO-IIPaKTHIeCKuMHU (rnepude-
PUHHBIMH AHWIIIL IO OTHOIIEHHUIO K OpPraHM3allMOHHO-MHPOBO33PEHYECKO-
My, BbIpabaThIBAIOIIEMy TEOPHIO H OIIPEACACHHYIO HIEOAOTHIO APy (PHAO-
copum, KOTOPOE MOXKHO CBECTH K «(pHAOCO(PCTBOBAHUIO») OPraHU3AIUSIMH,
KakKHMH HaJeA€Ha, HallpuMep, IIpaBoBad AeSTEABHOCTb, (POPMUPYET O0b-
eKTHUBHBIE 3HaHUdA. OHM COCTaBAFIOT 0a3y palliOHAABHOI'O MBIIIACHHS U OP-
raHu3aliy IIPaKTHKH, B KaKoH OblI cpepe colasbHOH aKTUBHOCTH OHH HHU
ocyecTBAIANCE. HeoTbeMaeMasa gacTb 3TOH 6a3bl — KaTeropyH, KOTOPEIE,
IIOMHMO IIPOYETrO, CAyKaT peasu3alluy €IUHCTBa U HEIIPOTHBOPEYUBOCTU
BCceY CHCTeMBbl 3HaHUH, TEOPHUH U O0IECTBEHHOU TPaKTHKH.

OOcyxkaeHHEe H 3aKAIOYEHHE

Kareropuu urparoT HEOIIEHUMYIO POAb B ITIO3HABATEABHOM IIPOIIECCe U B Iie-
AOM B BOCIIPOU3BOJCTBE KyABTYPBI. KaTeropuu NpuMeHSIOTCH B TPEX OCHOB-
HBIX 3HAYEHHIX: PaHOHAABHO-(PHAOCO(MCKOM; COIHAABHO-AEATEABHOCT-
HOM; CIIE[IHAABHOM, YaCTHOHAYYHOM, B CHCTEME TE€PMIHOB.

OT TOYHOCTH yIoTpebAeHUS KaTeropuii, TepMHUHOB, KOTOPBIMHU OIIEPHPY-
€T CIIEIIHaAUCT, 3aBUCUT 9(P(PEKTUBHOCTL TOH HAW MHOH KOHKPETHOH mes-
TEABHOCTHU (HAIIpUMEpP, TOYHOCTb U KOPPEKTHOCTH HCIIOAB30BaHUS KaTero-
PHH 3aKOHOAATEAEM HE B IIOCAEIHIOIO OUYePeIb OIIPEAEASIOT aJeKBaTHOE I10-
HHUMaHHe, TOAKOBaHHE U PEaAH3allHI0 3aKOHOAATEABHOI'O aKTa).

Ha camowMm zmeae KaTeropruu Bo BCeX UX 3HAUYEHHUIX MOTYT U JOAYKHBI UTPATh
POAB 00BEAVHUTEABHYIO. [IAT 5TOTO BaKHO OCO3HATDH UX (PyHIAMEHTAABHBIH
XapaKTep U BCEOOIIyI0 3HAYHMMOCTb U IIOHATH PEAaABHOE CMBICAOBOE COIEP-
JKaHUe, B KAKUX Obl 3HAYEHUAX OHU HU YIIOTPEOASIAUCE.
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UHTennekTyanbHas COGCTBEHHOCTb
u uHpopmaums B yCnoBusiX
TEXHOJIOrMYEeCKOro pasBurTus
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Beeperue. B Poccum, kak 1 Bo BCeEM MUpe, MHDOPMaLMA U MHTENNEKTyanbHas CO6CTBEHHOCTb
npuobpeTaloT Bce 6onbluee 3HadeHre. OHM COCTaBNSAOT OCHOBY MHPOPMALMOHHbBIX PecypcoB
B MH(OPMaALIMOHHO-TENEKOMMYHUKALMOHHBIX CETSX, KOTOPbIE aKTUBHO UCMOSb3YTCA B COBPe-
MEHHOM obLLiecTBe. MNMoHATME «MHopMaLMA» UMEET HECKOMNbKO 3HadeHnn. CMmeLLeHne TeXH-
4eCKOro 1 NPaBOBOro 3HAYEHWI NOHATUA MHpOPMaLMK MOXET MPMBECTU K NPaBOBOK Heornpe-
[eneHHOCTU, YTO 3aTPYLAHUT 3aLUMTy NpaB B CBA3U C BBEAEHNEM 06bEKTOB B rpaxAaHCKnii 060-
POT M X UCMONb30BaHWEM B LMPOBOI Cpefe, B TOM YMCne B CynebHOM nopsigke.
Teopetny4eckne ocHoBbl. MeToakl. B cTaTbe NPOBOAUTCA CPaBHUTENbHbIA aHannM3 3akoHopa-
TenbctBa Poccunckon ®egepaumm 06 MHMDOPMALMM U UHTENNEKTYanbHON COOCTBEHHOCTU B
€ro NCTOPUYECKOM KOHTEKCTE C LieNbio BbISBNEHWS 06LLMX NPo6ieM 1 onpefeneHns TeHAeHLNA
JanbHenLwero pa3suTus.

Pesynbratel nccnegoBarus. C TEXHNHECKON TOYKM 3peHns nHdopmaumsa npeactaBnset cobom
aHHble, KOTopble hOPMUPYIOT NOGOM LMEPOBOIN 06BLEKT (ero hopmy), B TOM YMcne MHGOpMa-
LIMOHHBIA pecypc Mnn MHPOPMALIMOHHYIO CUCTEMY, CMOCOGHBIV CyLLEeCTBOBATbL TOMBbKO B LMM-
pOBOW cpefe, U NCNoNb30BaHNWe TaKoro 06beKTa BO3MOXHO TOMNbKO C MOMOLLbIO TEXHUHECKNX
cpencTB. ViHdhopmauma MOXeT MMETb IOpUANYECKOe 3HaYEHNe, B TAaKOM crlydae B BUAE cBefe-
HWIN COCTaBNSET CoAepXaHue peaynbrata MHTENNeKTyanbHON AedTenbHOCTU, Hanpumep npo-
N3BEAEHNS.

O6cyxaeHve n 3aknoyeHne. B HacTosLLee BpeMsA MOABAAIOTCA HOBbIE TEXHONOMMN, 06BEKTDI,
HanpumMep unpoBble Npaea, yTUnnMTapHble LMdpoBble Npaea, U NPaBOOTHOLLEHWS, CBA3aHHbIe
C VX UCMONb30BaHMEM, TPEBYIOLLME N3MEHEHNS HOPMATVBHO-MPaBOBOrO PerynMpoBaHuns, pas-
pabaTbiBaeTCA HOBOE 3aKOHOAATENLCTBO. MNpn paspaboTke 3akoHOAATENbCTBA BaXHO He J0-
nyckaTtb CMELUEHVs PasnuyHbIX NOHATUIA UHpopMaLmK C Lenbio o6neryeHns nocnenyroLero
Hapnexatlero 1 adPeKTUBHOrO NPaBoONpPUMEHEeHUs BBOAMMbIX NPaBOBbIX HOPM.

KnioyeBble cnoBa: aBTop, 6a3a AaHHbIX, MHTENNEeKTyanbHas CO6CTBEHHOCTb, UCKITIOUUTENb-
HOe MpaBo, MHOPMaLMS, TEXHONOMMS, LMdPOBbIE NpaBa

Ansa umtuposaHusa: bysosa H.B., KapenvHa M.M. NHTennekTyanbHas CO6CTBEHHOCTb U UH-
hopmaumsi B yCnoBusix TexHonornyeckoro paseutus // Mpasocyaue. 2020. T. 2, Ne 2. C. 104—
125. DOI: 10.37399/issn2686-9241.2020.2.104-125
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Intellectual Property and Information
in the Context of Technological Development
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Introduction. Information and intellectual property are becoming increasingly important not only
in Russia but all round the world. They form the basis of information resources in information
and telecommunication networks, which are actively used in modern society. The concept of
information has several meanings. The confusion of its technical and legal meanings can lead to
legal ambiguity, which will complicate the protection of rights in connection with the introduction
of objects into civil circulation, and their use in the digital environment, including in court.
Theoretical Basis. Methods. The article provides a comparative analysis of the legislation of the
Russian Federation on information and intellectual property in its historical context in order to
identify common problems and identify trends in further development.

Results. Information from a technical point of view is the data which forms any digital object
(its form), including an information resource or information system. Such an object is able to
exist only in a digital environment, and its use is possible only with the help of technical means.
Information also has a legal meaning. In this sense, it constitutes the content of the result of
intellectual activity, for example, a piece of work.

Discussion and Conclusion. Currently, there are new technologies, objects, for example, digital
rights, utilitarian digital rights, and legal relationships concerning their use, requiring changes in
legal regulation. It is important to avoid confusion between different concepts of information in
order to facilitate the subsequent proper and effective enforcement of the introduced legal norms
in the development of new legislation.

Keywords: author, database, intellectual property, exclusive right, information, technology,
digital rights

For citation: Buzova, N.V. and Karelina, M.M., 2020. Intellectual property and information in the
context of technological development. Pravosudie = Justice, 2(2), pp. 104—125. DOI: 10.37399/
issn2686-9241.2020.2.104-125

BBenenue

COBpeMeHHoe 00IIIECTBO pa3BUBAETCA B 3M0XY OUE€Hb OBICTPHIX TPaHChOP-
Malui, 1 B OTAUYME OT IIPEABIAYIINX II€PUOI0B Ha [IEPBOE MECTO BBIXOIAAT
IpobAeMbI, CBA3aHHBIE C aKTHUBHOH OEeITEABPHOCTBHIO UeAOBeKa. B HacTos-
ree BpeMs oO6CyzKaaeTcs BOIIPOC O HOBO# 310Xe — « AHTPOIIOIIEH», KOTAA [Ie-
ATEABHOCTh YEAOBEKA CTAHOBUTCSH OIIPEAEASIONIEH AT TAQHETHI BO BCEX OT-
HomreHusx [Crutzenand, P.J. and Stoermer, E.F., 2000]. CoumaabHO-3K0-
HOMUYECKHE H3MEHEHUSs, ITPOUCXOAUBIINE paHee, BCErja ObIAU CBSI3aHBI
C U3MeHeHHeM crocoba ITPOU3BOJICTBA, U CPECTBA MPOU3BOACTBA UTPAAU
OOMHHAHTHYIO POAB B O9THX H3MeHeHuax. CoBpeMeHHad CUTyallus Kade-
CTBEHHO MHagd. XX BEK IMOAOKHA HAYAAO 3TI0XE KAPAHUHAABHBIX TE€XHOAOTH-
YeCKUX Ipeobpa3oBaHuii, KOTOpPbIe BCe MEHEE 3aBUCAT OT MaTepPHUaABHBIX
pecypcoB u Bce 6oaee — OT deaoBedeckoro mHTeasekTa [[IIBab, K., 2018,
c. 18-19].
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AxTUBHOE BHeIpeHUNe IIU(POBBIX TEXHOAOTUM BO MHOrue cdepbl Oes-
TEABHOCTU YE€AOBEKa ITPUBOAUT K BO3HUKHOBEHHIO HOBBIX IIPABOOTHOIIIE-
HUH, TPeOYIOMMX IIPaBOBOTO PEryAUpPOBaHUS. Pa3paboTKy 3aKOHOAATEAb-
CTBa, PETYAUPYIOIIETO OTHOIIEHHS, KOTOPble BO3HUKAIOT B CBA3U C HUCIIOAB-
30BaHUEM ITU(POBBIX TEXHOAOTHH, MPEAyCMaTpPHUBAET B TOM YHCAE HAIlU-
oHaabHad mporpamMma «lludpoBas sroHoMuka Poccutickoii Pemepariviu,
yTBepXKaeHHada npesuauymoM Coseta 1npu [Ipesunente Poccuiickoit ®ene-
panmu o CTpPaTerndeCKOMY Pa3BUTHIO U HAITMOHAABHBIM IIPOEKTaM (IIPOTO-
KoA oT 24 nerabpst 2018 r. Ne 16) [Xabpuena, T.4., 2018].

TeopeTHueckHe ocCHOBbI. MeToAbI

[Tpu IpUHATHYU 3aKOHOTBOPYECKUX PEIIeHUH HEeoOXOAUMO YIUTHIBATE, YTO
B COBpPEMEHHON HIHU(POBOH PEaABHOCTH TEXHHUYECKHE IIOHATHS He BCeT-
[a COOTBETCTBYIOT IOPHUANYECKHUM OTHOLIECHHAM, KOTOPBIMH CTApParTCdad HX
onuchIBaTh. 1103TOMy BBISBAECHHE OTHOILIEHHH, IIOJAEXKAIIUX PETCyAHpPOBAa-
HUIO B CBSI3U C IIOSBAEHUEM ITH(PPOBBIX OOBEKTOB, U aHAANU3 U COOTHOIIIEHHE
TMIOHSATHUHN, UCIIOAB3YEMBIX B TEXHUYECKOU U IOPUANIECKOU Cpeae, CTAHOBLAT-
Cs BasKHEUIIIMM YCAOBHEM 3aKOHOTBOPYECKOTO IIPOIIECCA.

OOBEKTOM HCCAENOBAHUS, PE3YABTATbl KOTOPOTO MPUBEAEHBI B AAaHHOM
cTaThe, ABASIOTCA OOIIIeCTBEHHBIE OTHOIIIEHMs, HAIIPABA€HHbBIE Ha HCIIOAb-
30BaHHe WH(MOPMAIIMH U PE3YABTATOB UHTEAAEKTYAABHOH [IESITEeABHOCTU
B YCAOBULAX H3MEHSIOIIENCHA TEXHHUYECKON Cpenabl U IIPaBOBOM CHUTyaAIlUU.
B craTbe Ha ocHOBe POPMaAbHO-IOPUANIECKOTO METOAa UCCAEIOBAHNL aHa-
AU3BHUPYIOTCS TTOAOXKEHHsS HOPMATHUBHBIX IIPABOBBIX aKTOB B cpepe HHGOP-
MalluU U UHTEAAEKTYaABHOM COOCTBEHHOCTH C IIEABIO OIIPENEACHUS UX COOT-
HOIIIEHUS, PaCCMaTPUBAETCS ITOHSITHE «MH(POPMAaIHs» KaK C IOPUIHIECKOH,
TaK ¥ TEXHUYECKOU TOYKHU 3PEHUL, €€ POAb U 3HAYEHHE JAT PE3YABTATOB UH-
TEAAEKTYaAbHOU MEeATEABHOCTH, ITIOCKOABKY IIPH CO3/IaHHUH HOBBIX OOBEKTOB
B IIU(PPOBOH Ccpeie BOZMOIKHO CMEIIEHNE TEXHUIYECKUX U IOPUIUIECKHUX CO-
CTaBASIIOIIUX TOHATHS «MH(OPMAIIH», YTO MOXKET IPUBECTU K IIpobaeMaM
IPaBOIIPUMEHEHUS.

Pe3YABTaTBI HCCACOJOBAHHA

denepanbHbIi 3akKoH 0T 31 nekabpsa 2014 r. Ne 488-d3 «O mpoOMBIIIIACHHON
moauTuKe B Poccuiickoit demeparivimy OMPENEASET TTOHATHE «TEXHOAOTHS
[OCTATOYHO HIUPOKO, eAasl aKIeHT Ha TOM, YTO 3TO BCETrZia COBOKYIIHOCTD
PEe3yAbTAaTOB HHTEAAEKTYaABHOH OEeATEABHOCTH, KOTOpas MOIKET CAYXKHUTH
TEXHOAOTHYECKOH OCHOBOH IAY IIPOU3BOACTBA IIPOMBIIIACHHOH IIPOAYKIINH
ompeneseHHoro Buzaa (. 20 ct. 3). Kpome Toro, pe3yAbTaTbl HHTEAAEKTYaAb-
HOHM [IedTEeAbHOCTH, 00pa3yIoIINe TEXHOAOTHIO, JHOAXKHBI IIPEACTaBASITH CO-
0ol B TOM HAM HMHOM BHIe COYETAHHUsS H300pEeTEeHMs, ITOAE3HBIX MOJEAEH,
IIPOMBIIIIA€HHBIX 00Pa310B, IIPOTPaAMM AT SAEKTPOHHBIX BEIYHCAHUTEABHBIX
MAaIlliH AM00 APYTHX OXPaHSEMBIX B COOTBETCTBHH C ['paKIaHCKUM KOIEK-
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coM Poccuiickoit Penepanuu ('K PP) nau He nmomaeskaiiyux B COOTBETCTBUU
c 'K Pd oxpaHe pe3yAbTaTOB UHTEAAEKTYaAbHOU NEATEABHOCTH, B TOM UHCAE
TeXHUYECKHE JaHHbIEe U APYTYI0 HHPOPMAITHIO.

Heob6xoguMo y4UTHIBATE, YTO TEXHOAOTUS, KaKoil ObI HOBOM, COBpPEMEH-
HO# ¥ IIPOPBLIBHOM OHA HU ObIAQ, — 9TO TOABKO CPEICTBO, UCIIOAB3YEMOE IAS
JOOCTHIKEHUSI KaKOH-TO I1eAU BO 6Aaro Kakoro-tTo cyorsekra. Kpome Toro, ata
TEXHOAOTUS paboTaeT He caMma IIo cebe, ecTb HeKHue 00BeKThI, KOTOPhIe OHA
o6pabaThIBaeT U CO3MAET, U JOMHHUPYIOIIHN CErMEHT 3TUX OOBEKTOB CO-
CTaBASIOT MHQPOPMAIIHS W PE3YyABTAThl MHTEAAEKTYAABHOH [IeSTEeABHOCTH,
Ha KOTOpBIE ITPU3HAIOTCH UCKAIOYUTEABHBIE IpaBa. UHdopMaliusa u uHTeA-
AEKTyaAbHasl COOCTBEHHOCTH IIPEACTABASIOT COOOM «KOHTEHT», COAEepIKaHHe
TOTO, YTO HAXOAUTCH BHYTPHU MH(POPMAIIMOHHBIX CHUCTEM U IIUPKYAUDPYET B
aTUX cucrteMax. MH(popMmaliisa 1 UHTEeAAeKTyaAbHass COOCTBEHHOCTb Hepas-
PBIBHO CBsI3aHbI. MHOrma rpaHp Mexay uHdopMmaluedl uU IIPou3BeleHHEM
KaK Pe3yAbTaTOM HHTEAAEKTYaAbHOU [esSTeAbHOCTH BechbMa TOHKas. B pane
cAydaeB «IHUQPOBBIe» 0OBEKTHI CTAHOBSITCS CIOKETaMHU IIPOU3BEIAECHUN HC-
KyCCTBa, HallpuMep KapTHuHa (paHIly3cKoro xyaoxxkHuka Oaa «Talinas Be-
4YepUHKAa OUTKOMHOB», KOTOpad Oblaa npomana B 2014 r. B paMKax IIpoeKTa
«Burroun» [Breslau, S., 2018].

HoBble TEXHOAOTHHM HE TOABKO CO3AI0OT YCAOBUS AT HMCIIOAB30BaHUS pe-
3yABTATOB MHTEAAEKTYaABHOH NEeSTEeABHOCTH W WHQOPMAIUH, HO, KaK CAe-
OyeT U3 MOAOKEHHH YKa3aHHOr0 3aKOHAa, UX OCHOBY TAKXKe COCTABASIOT pe-
3yABTaTbl MHTEAAEKTYAABHOH AesaTeAbHOCTH U HMHad uHdopmanus. [loato-
My OpH pa3zpaboTKe HOBOT'O IIPABOBOI0 PETYAMPOBAaHUS, IOTPEOHOCTE B KO-
TOPOM 00yCAOBAWBAaET pPa3BUTHE U BHEIPEHHE HOBBIX TEXHOAOTHH, IIEAE€CO-
00pa3HO yYUTHIBATH, YTO U3MEHEHHs OydyT 3aTparuBaTh U IIPaBOBOE pe-
TyAupoBaHue B cpepe HHPOPMAIINH U HHTEAAEKTYaABHOM COOCTBEHHOCTH.

HeobxoguMocTh peraaMeHTHPOBATh OTHOILEHUS B Cpepe BBICOKUX TEX-
HOAOTHH TIOSIBHAACH ellle B 90-X IT. IIPOIIAOI'O CTOAETHS, KOIZla CTaAH IIO-
ABAATBCS KOMITBIOTEPHI, OIITOBOAOKOHHBIE ceTH, ceTh HTepHeT. [logBraach
uH(pOPMAaITHOHHAA Cpeia, KOTopas Jara UMIIYABC PA3BUTHIO 3aKOHOIATEAb-
cTBa B UH(OPMAIIMOHHOM chepe U chepe MHTEAAEKTYaAbHOU COOCTBEHHO-
ctu. B HacTose craTbe pacCMaTpPUBAIOTCS HEKOTOPBIE aCIIeKThI Pa3BHU-
THS 9TOT0 3aKOHOJATEABCTBA, HauynHasd ¢ 90-X IT. [0 HACTOSIIIEr0 BpeMeHH,
XOT4 IIPOIIECC «TE€XHOAOTH3AIINM» HadyaAcsd Tropas3io pPaHbIIIe.

OCHOBBI COBPEMEHHOM IIH(POBON PEBOAIOIIMU 3aA0KHAA KHOEPHETHU-
Ka, KOTopasd 3apOoAHAACh Ha CThIKE MaTeMAaTHKH U HayK 00 0oOIIleCTBEHHOM
YCTPOUCTBE B pe3yAbTaTe OCO3HAHUS HEOOXOAWMOCTH YIIPABACHUS CAOK-
HBIMH COIIMaABHBIMH IIpolieccaMu. OOHUM U3 IIEPBBIX 9TO OTMETHA (PU3UK
Auppe-Mapu Amnep B KHure «OmbIT 0 (PUAOCO(PUH HAYK, UAHU AHaAUTHYIE-
CKO€ H3A0KEHHE eCTEeCTBEHHON KaacCH(UKAIlMM BCEX YEAOBEYECKHX 3Ha-
HuiD» (1834 r.). AMIep BBeA HOHATHE «KUOEpPHETHUKA» M OIPEAEAUA €€ KaK
HAYKYy O COLIHaABPHOM U rOCYyJapCTBEHHOM yIIpaBAeHHUHU [Apab-orabr, J., 1968,
c. 152]. TakuM 06pas3oM, coBpeMeHHas IIpobaeMa PeryAHupPOBaHUS OTHOILIIE-
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HUY B U poBOH cpesie UMeeT He TeXHOKPATHIECKUH, KaK IILITAI0TCd IIPel-
CTaBUTb HEKOTOPbIE aBTOPhI, a T'yMaHUTapHBIH Xapakrep. [IpaBo Kak pery-
ASITOP OOIIECTBEHHBIX OTHOIIEHHUH HE MOXKET UTHOPUPOBATH YEAOBEKA KakK
CyOBEKTa, IBAAIONIETOCH BasKHBIM AE€MEHTOM 3THX OTHOIIEeHUH. Kazaaocs,
YTO OTO OYEBHIHO, OMHAKO THIIepOoAH3aIsa IU(PPOBLIX TEXHOAOTHH U HC-
KYCCTBEHHOTO MHTEAAEKTA, SIBAFIOIIETOCS YaCThI0 9TUX TE€XHOAOTUH, IIPUBO-
OUT K TIOSIBAEHHUIO MPEOAOKEHUM O MPaBOBOM PETYAUPOBAHUU ITH(PPOBBIX
beccyOBbEKTHBIX OTHOIIEHUU. [JaHHBIN MOAXOM B 3HAYHUTEABLHOM CTENEeHU —
JaHb MOJIE€ U IIOIBITKA BBIATHU 3a pPaMKU IIPaBOBOI'O PETYAHMPOBAHUS C BO3-
MOXKHOM 3aMEHON YeAOBeKa «MCKYCCTBEHHBIM MHTEAAEKTOMDY.

PazButue B o6aactu nHpopmaTuzanuu B CCCP B OCHOBHOM IIIAO IIO AH-
HUU MuHHCTEPCTBA 0O0POHBI, & TaK3Ke UMEAO MECTO B CIIEIIMAaAbHOM MAalllh-
HOCTPOEHUH, TI03TOMY MHOTHE CHCTEeMbI CYIIIeCTBOBAaAU B paMKaX BHYTpPEH-
Hel aAMUHHCTPATHBHON peraamMeHTallMH. BmecTe ¢ TeM Ha4YMHAIOT II0SIB-
ASITBCS OpPTaHU3AIINH, COOMparolre HHQOPMAITHIO U CO3IAaI0Ie OOABIIIHE
0as3bl JaHHBIX (IpPHUMepaMM TaKuxX opraHusanuil seagrorca UHUOH, PI'B,
BVHUTY). M3nauaabHO 6a3bl JAHHBIX IPEACTABASIAN COOOM KapTOTEKH, KO-
TOpbIe BeAU OUOAMOTEKU, apXUBLI. Takue opraHu3allii UMeAu OUbAnoTed-
HBIE CHUCTEMBI KAACCU(PHUKAIINM, SBASIBIIHECS ITOMCKOBBIMH 3AE€MEHTAMHU.
[Tponecc norcka uHMOPMAILIUHN ObIA JOBOABHO MEIACHHBIM, KPOME TOTO, OH-
OAMOTEYHBbIE CUCTEMBI HE IT03BOAIAN dPPEKTUBHO paboTaTh OMHOBPEMEH-
HO OOABIIIOMY KOAMYECTBY CyOBEKTOB. PeryampoBaHue OeITEAPHOCTH TaKHX
opraHu3anuil OrpaHUYHUBAAOCH BHYTPEHHUMU HHCTPYKIIUAMH U KAACCUDU-
kanuamu. C BHEAPEHUEM B AESITEABHOCTb IIOMCKOBBIX CUCTEM TEXHUYECKHUX
CPELCTB IOSIBALIOTCS U IlepBble cuUcTeMbl yrpaBaeHus. C 70-x romoB aB-
TOMAaTHU3UPOBAHHbIE CHCTEMBI VIIPABA€HUS BHEAPHIOTCS IIOYTH B KasKAYIO
oTpacAab HapomgHOro xo3daiicTBa. [logBuauchk paspaborku B.M. laymikoBa
[CaymikoB, B.M., 1986], A.B. KanTopoBuyia 1o AMHeHHOMY IIporpaMMHUpoBa-
HUIO, (PYHKIIMOHAABHOMY aHaAM3y B BBIYUCAUTEABHON MaTeMaTuke [Kanro-
poBud, A.B., 1959] u gp. Ilox pykoBoacreBoMm B.M. I'nymmkoBa B CCCP pa3s-
paborana nepcoHasbHag OBM «MUP-1», co3marorcss HaydHBIE HHCTUTYTBI
kubepHeTuku B MockBe, HoBocubupcke, Kuese.

B coBerckui#l mepuon mpaBOBOM PeXUM HHGOPMAIIUU He OBbIA 3aKOHO-
[OaTeAbHO pPEerAaMEHTHPOBAH, MCIOAB30BaHUE MH(POPMAIIUN Ha IIPEITPUSI-
THUSAX OCYILECTBASAOCHE B OCHOBHOM B COOTBETCTBUH C AOKAALHBIMH aKTaMH
[Tepemtenko, A.K., 1979]. 3akoHOZATEABCTBO B Cc(pepe HHTEAAEKTYaAbHOH
COOCTBEHHOCTHU B JAHHBIHN IIEPHO/ TaKKe He IPEIOCTABASIAO OOABIITUX BO3-
MOXKHOCTEH aBTOpaM, HO IIPaBOBOE PETYAHPOBaHMHE B OTAWYHE OT C(epbl
uHpOpMaIHH CylllecTBoBaao. Tak, B nepuon aetictBus 'K PCOPCP 1964 r.
aBTOPY, 3a PeOKHUM HCKAIOYEHHEM, IIPUHAOAEKAAU IIPaBO Ha Bo3Harpakie-
Hue [bausnern, M.A., u ap. 2014, c. 16] u AMuHbIE HEUMYIIleCTBEHHBIE IIpaBa,
UCKAIOUHTEABHBIE IIpaBa, BKAIOYAd IIPABOMOYHE II0 PACHOPSIKEHUIO HUMH,
OBbIAM 3a0BITHI, B CBSI3H C Y€M C IPEIOCTaBACHHEM IIpaBa Ha HUCIIOAb30BaHHE
IIPOU3BENEHNA COBETCKHE aBTOPBI OTCTaBaAH OT MUPOBOY IIPaKTHUKH.
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KouBeHiua o006 yupexkaeHUU BceMHpHOH OpraHu3alliidl HHTEAAEKTY-
aapHOH cobctBeHHOCTH (CTOKTroABM, 14 mioag 1967 r.) maeT TOABLKO oOlee
npeacTaBAeHUE 00 HHTEAAEKTYAABHOM COOCTBEHHOCTH, ITEPEUUCAAST 00BEK-
Tbl, UCKAIOYUTEABHBIE IIpaBa Ha KOTOPbIE OTHOCATCH K MHTEAAEKTYAABHOM
COOCTBEHHOCTH (CT. 2), a TaKKe caMble OOIye IIPUHIUITEI ITPU3HAHUS IIpaB
Ha pe3yAbTaTbl MHTEAAECKTYAABHOH MNEATEABHOCTH W CPENACTBa UHANBUIAyA-
Auzanyu. BcemMupHas KOHBEHIHSA 00 aBTOpPCKOM IpaBe’ (XKeHeBa, 6 ceHTsI-
Opsa 1952 r.), KOTOpasi yCTaHABAUBAET IIPUHIINI HAIIMOHAABHOTO PEXUMA,
BeChbMa AOSIABHA K MUHUMaABHOMY YPOBHIO OXpPaHbl, IIPEIOCTABAIEMOMY T'O-
CyZapCcTBaMH CBOMM aBTOpaM Ha HAIlMOHAABHOM YPOBHE, 0CO00 BBIIEAAS
TOABKO IIpaBo Ha nepeBod. K BepHCKo#t KOHBEHIIUU 00 OXpaHe AUTepaTyp-
HBIX U XyOdOXKECTBEHHBIX ITpou3BencHuil (BepH, 9 centTabps 1886 r.) Poc-
cutickaga demepalysa IPUCOEIUHUAACE TOABKO B 1995 1.

[IpaBoBOE peryAnpoBaHUE OTHOIIEHUH, CBI3aHHBIX C HHTEAACKTYAABHOM
coO0CcTBEHHOCTHIO, B Poccum BozpoxkgaeTcsa ToabKo B 90-e rr. [lopsmok npu-
3HaHudg B Poccutickoit denepalivu 3a aBTOpaMU UCKAIOYUTEABHBIX ITpaB Ha
PEe3yABTATBI UX UHTEAACKTYaABHOH OEeSITEeABHOCTH, B TOM YHCAE U Ha PhIHKE,
nosaBUACS B 1992-1993 rr. ¢ BBegeHUEM B aetictBUe ¢ 1 guBapsa 1992 r. Oc-
HOB T'pazkJaHCKOTO 3aKoHomaTeAabcTBa Coro3za CCP u pecrybauk ot 31 masa
1991 r. u masee — c IPUHATHEM HOBOI'O HAIIMOHAABHOI'O 3aKOHOAATEABCTBA
B 00AaCTH UHTEAAEKTYaABHOM COOCTBEHHOCTH.

C nosiBA€HHEM MOHUMAaHHS TOTO, YT0 UH(OPMAIIUS U ITpaBa Ha pe3yAbTa-
TbI HHTEAAEKTYaAbHOHN NEITEAPHOCTHU U CPEACTBA UHANBUAYAAU3AIIUU — 3TO
TOJKE «TOBap», KOTOPBIH MOZKET CYIIeCTBOBATH Ha PBIHKE, BOZHHKAA HE00-
XOIUMOCTH IIPaBOBOH peraaMeHTallMN COOTBETCTBYIONIEeH I'PYIIIIbI OTHOIIE-
Huii. XoTss 06 UCKAIOYHUTEABHOM IpaBe KakK OOBbEKTE IParkIaHCKUX IIPaBoO-
otHomeHu# ynomuHaa ere .. IllepmreneBuu [[llepmeneBuy, I.d., 2016,
c. 252] B konne XIX B.

Cpenu nepBBIX aKTOB B paccMaTpuBaeMoil cpepe — [laTeHTHBIN 3aKOH OT
23 ceutabpa 1992 r. Ne 3517-1, 3akon Poccuiickoit Peneparnu ot 23 ceH-
T30psa 1992 r. No 3523-1 «O mmpaBoBoO#l 0XpaHe IPOrpaMM OAT IAEKTPOHHBIX
BBIYHCAUTEABHBIX MAIIIMH 1 6a3 JaHHBIX», 3aK0H Poccutickoit ®emeparu oT
23 cerTabps 1992 r. Ne 3526-1 «O rrpaBoBOi# 0OXpaHe TOIIOAOTHI MHTETrPAAb-
HBIX MHKpocxeM», 3akoH Poccuiickoit ®eneparuu ot 23 ceHTdaOpsa 1992 r.
No 3520-I «O ToBapHBIX 3HaAKAaX, 3HAKaX OOCAY?KHUBaHUS U HAUMEHOBAHUIX
MECT IIPOUCXOXKAEHUS TOBapoB», 3aKoH Poccutickoit Penepanuu ot 9 utoad
1993 r. Noe 5351-1 «O6 aBTOPCKOM IpaBe U CMEKHBIX IIpaBax» U ApPyTHE.

B 3akoHomareabcTBe (Hampumep, 3akoH Poccuiickoit demeparyu oT
13 mexabpa 1991 r. No 2028-1 «O HaA0OTOODOAOKEHHUHM HOXOOB CTPaXOBOH
nedaTeAbHOCTH», 3akoH Poccuiickoit ®eneparmm ot 12 mekabps 1991 r.
No 2025-1 «O HaAOrOOOAOKEHHH OOXOMNOB OAHKOB») IIOIBASIETCS ITOHATHE

! K BceMupHOH KOHBEHIIMH 00 aBTOPCKOM IpaBe B pemakimu 1952 r. CCCP mpuco-

emquHuAcda 27 mas 1973 r.
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«HEMaTepHuaAbHble aKTUBBD. OMHAKO MU3HAYAABHO II0[ OHATHE HEMAaTEepPHU-
aABHBIX aKTUBOB IMOAIIAIAAN HE TOABKO IIpaBa Ha Pe3yAbTATbl UHTEAAEK-
TyaAbHOM AedATEABHOCTH, HO U IIpaBa II0AB30BaHHUS IIPUPOAHBIMHU pecypca-
MH, IIpaBa II0OAB30BaHUd 3eMEAbHBIMH yIacTKaMU. B HacTosIee BpeMs 101
«HEMaTePUAABHBIMU aKTUBaMH», B YACTHOCTHU OAS IIeA€H HAaAOTOBOI'O 3aKO-
HOMAaTEeAbCTBA, IOHUMAIOT ITPUOOPETEeHHbIE U (MAH) CO3JaHHBIE PE3YABTATHI
HHTEAAEKTYAABHOH NEeATEeABHOCTH U WHbIE OOBEKTHI MHTEAAEKTYaABHOM CO0-
CTBEHHOCTH (MCKAIOUUTEABHBIE IIpaBa Ha HUX), UCIOAB3yEMbIE B ITPOU3BO/I-
CTBE IIPOAYKIINU (BBITIOAHEHUU PaboT, OKAa3aHUU YCAYT) UAU IAS YIIPABACH-
YeCKUX HYK], OpraHH3allii B TedeHHEe NAUTEABHOIO BPEMEHU (IIPOOOAIKHU-
TEeABPHOCTBIO CBBIIIIEe 12 MecsineB) (1. 3 cr. 257 HaaoroBoro kozmekca Poc-
cutickoii Penepanun). OOBEKTHI MHTEAACKTYAABHOM COOCTBEHHOCTU OyayT
OTHOCHUTBECS K HeMaTepPUAAbBHBIM aKTUBaM, €CAU B OTHOIIIEHHH HUX MOXKET
OBITH OIIpe/ieAeHA TIEPBOHAYAABHAS CTOMMOCTD, OHU MOTYT OBITh UAEHTU(U-
IIUPOBAaHEI (MMEIOTCS Ha/iAeXKallle 0(pOPMAEHHBIE IOKYMEHTHI, IIOATBEPIKIa-
IOIIMe CYIIIECTBOBaAHUE CaAMOI'0 HEMaTEPUAABHOTO aKTHUBA U (MAN) UCKAIOYH-
TEABHOT'O IIpaBa) U CIIOCOOHBI ITPUHOCUTH 3KOHOMHYECKHUE BBITOALI OT HC-
II0AB30BaHUSI, HO OTPAHUYEHBI OT UCIIOAB30BAHUS TPETHUMU AUIIAMU?.

[Ipu3HaHue IIEHHOCTH HEMAaTE€PHUAABHBIX aKTUBOB U PE3YABTATOB HUHTEA-
AEKTYaAbHOM MEeSITEABHOCTH, KOTOPBIE UX COCTABASIIOT, CIIOCOOCTBYET TPAHC-
dopmalru 3aKOHOIATEABCTBA B cpepe UHTEAAEKTYaABHOH COOCTBEHHOCTH:
HIUPOKHE IIOAHOMOYHS IIPEIOCTABAAIOTCA aBTOpaM (IIpaBoobAagaTeAsdIM),
YTO MO3BOASET UM OBITH AaKTUBHBIMH YYaCTHUKAMH PBIHOYHBIX OTHOIIIEHUH.

B 1995 rony uma(oOpMalusa HapsSOy C Pe3yAbTAaTaMU HHTEAACKTYAABHOM
OEeITEeAbHOCTH, BKAIOYASI MCKAIOYUTEALHBIE IIpaBa Ha HUX (MHTEAACKTYaAb-
HOM COOCTBEHHOCTHIO), ObIAA BKAIOUEHA B IEepPeUYeHb OOBEKTOB IPasKIaHCKUX
IpaB, IPUBENEHHBIX B IIepBOHaAYaAbHOU pemakiuu cr. 128 T'K PP, Ilpu
aroM 'K P® He pacKkpbIBaa IOHATHE «MH(OPMAIHS», TaKasd POAb Oblra OT-
Be/leHa CIIEITMaAbHOMY 3aKOHOOATEABCTBY.

[IporcxoouT Iepeoco3HaHue U IIEHHOCTH HH(OPMaIUH, 9YT0 TpedyeT co3-
OaHUusd CHelHaAbHBIX 3aKOHOOATEABHBIX M MHBIX HOPMATUBHBIX IIPABOBBIX
aKTOB B cpepe nHpopMaTHu3aluu. [loHuMaHue poAu U MecTa HH(POPMAaIIUH

2 Cw., Hanpumep: [loaoxkeHue mo OyxraarepckoMmy ydety «Ydaer HMA» IIBY 14/2007,
yTBepKAeHHOoe npuka3oM Munduaa Poccuu ot 27 nekabpsa 2007 r. Ne 153H. Joctyn
U3 CIIpaBOYHOM mpaBoBOoM cucreMsbl «KoHcyabpTanTIIAtOC»; IToaoxkenme Banka Poc-
cuu ot 22 pekabpa 2014 r. Ne 448-I1 «O mopsgake GyXraaTepCKOro ydeTa OCHOBHBIX
CPEeACTB, HEMaTePHAAbHBIX aKTHBOB, HEABUKHUMOCTH, BPEMEHHO HEUCIIOAB3yEMOH B
OCHOBHOH [1€ATE€ABHOCTH, JOATOCPOYHBIX aKTHUBOB, IIPeAHA3HAUYEHHBIX AT IIPOJaKH,
3ar1acoB, CPEACTB TPyda U INPEeAMETOB TPYAa, [IOAYYEHHBIX II0 JOTOBOPaM OTCTYITHO-
ro, 3aAora, Ha3Ha4YeHHE KOTOPBIX HE OIIPENEACHO, B KPEAUTHBIX OpraHu3anuax». [Jo-
CTYII U3 CIIPaBOYHOM IIpaBoBoii cucreMbl «KoHcyabTaHTIIAIOCY.

3 TI'paxmaHCKHUH KomeKc Poccuiickoit Penepaimu (4acts niepsasi) ot 30 HoszO6pst 1994 r.
Ne 51-®3 // Cobpanne 3akoHomatesbcTBa Poccuiickoii deneparmu. 1994. No 32.
Cr. 3301.
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B OOIIIECTBEHHBIX OTHOIIEHUAX B PoCCHU NIPUBOAUT K pa3paboTKe KOHIIEII-
UM UH(OPpMAaTH3auu. B 9acTHOCTH, B [IeASIX HH(POPMAIIHOHHO-ITPABOBOIO
obecriedeHNda BHYTPEHHEN NeITeABHOCTH OPTaHOB I'OCyAapCcTBa, HHBIX CyOb-
€KTOB, B TOM 4YHCA€ (PU3UYECKUX AHWI[, COXPAHEHUd U CTPYKTYPUPOBAHUSI
MH(OPMAIIOHHOTO IPAaBOBOI0 MOAS Oblaa yTBepskaeHa KoHIlenusa npaBo-
Boi#t mHQopMaTHu3auu Poccun’.

KAroueBBIM MTOHATHEM B 3aKOHOAATEABCTBE 00 MH(OPMATUIAIIUU SIBASI-
eTcsi, 0€3yCAOBHO, MOHATHE «MH(popManus». CaeqyeT OTMETHUTE, YTO COBpe-
MEHHasl 3aKOHOTBOpYECKasd AEeATEABHOCTb B OTHOIIIEHUHN IIHU(PPOBBIX IIPaB
U UQPPOBBIX OOBEKTOB II0 CBOEM CYTHU SIBASETCH IPOJAOAIKEHHEM IIOTIBITOK
npuaaTh IpaBoBylo opMmy mHGopmalmu. Bnepsrie B Poccun 3akoHozna-
TEeABHO O(OPMAEHHOE MOHATHE HH(OPMAIIUNU IIOSIBUAOCE B PenepasbHOM
3akoHe oT 20 deBpassg 1995 r. Ne 24-®3 «O6 undopMmauu, “HPOPMATH-
3anuy U 3aimre nHopManun» (nasee — 3akoH 06 uHpopMmaimu 1995 r.,
3aKo0H), COTAACHO KOTOPOMY HH(pOpMAIlHd — 3TO CBEAECHULA O AHIAX, IIPEI-
MeTax, pakTax, COOBITULAX, ABACHUAX M MPOIleccax HEe3aBUCHUMO OT (DOPMBI
ux npeacraBaeHud (ab3. 2 cr. 2). IloHarue «mHpOpPMAaLVg» UMEeT MHOXKe-
CTBO 3HA4YEeHUH, AUCKYCCHHU II0 JAaHHOMY BOIIPOCY MOXKHO Ha¥WTH B paborax
B.A. Ho3zopueBa [[dozopies, B.A., 2005], U.A. Bauuao [Bauunao, U.A., 2011],
A.K. Tepemrenko [Tepemtenko, A.K., 2007], A.B. Benreposa [Beurepos, A.B.,
1978].

HecMmoTpss Ha TO uTOo M3 comepxkaHusa cT. 139 I'K P® (B pemakiuu ot
30 Hos0pa 1994 r.) caemoBaso, 4TO He AIOOad MHEOPMAIUA OOAKHA OT-
HOCHTBLCH K 00BbEKTaM TI'Pa’kIaHCKHUX IIPaB, & TOABKO MMeIasd KOMMepde-
CKYIO IIEHHOCTDb BCAEICTBHE HEU3BECTHOCTH €€ TPEThUM AHIIAM, COCTABASIO-
iad CAyzKebHyI0 HAH KoOMMepdecKyto Taiiny, ct. 128 'K PO (B nepBoHauannb-
HOM peaaKIlNy) IPeaoCTaBHAA IITHPOKHE BO3MOXKHOCTH OAT UHTEPIIPETAIINN
9TOr0 IOAOXKEHUS B IPYTUX 3aKOHOAATEABHBIX aKTaX.

Heonpasnanuo 0oabIlioe 3HaYeHNE B 3aKOHE IIPHUAABAAOCE [IOHATHIO «HH-
dopMaImoHHbIe PeCcypChl» U OIIMCAHUIO ero IIpaBoBoro pexuma. Uudopma-
IIMOHHBIE PECYPCHI PACCMATPHUBAAUCH KaK 3AEMEHT COCTaBa MMYIIECTBA U
00BEKT IIpaBa coOCTBEHHOCTH (cT. 6 3akoHa 00 nHpopmaimu 1995 r.). Ta-
KOM OAXO0/l OOBACHSETCH TEM, UTO 3aKOHOAATEAb CHHUTAA IIEAECO00PaA3HBIM
paccMaTpuBaTh MH(MPOPMAIIUIO KAK 00BEKT PBIHOYHBIX OTHOIIEHUM AL HC-
IIOAB30BaHHA B KOMMEPYECKOH NesaTeABHOCTH.

B 3akon 06 ma(opMaiymu 1995 r. B KadyecTBe 00BEKTA PETYAUPOBAHUSA
OBIAO TAKXKe BKAIOUEHO MOHATHE HH(POPMATH3AIUN KAaK OPraHU3alMOHHO-
ro, COIlMaAbHO-3KOHOMHYECKOI'0 U HAYYHO-TEXHHUYECKOI'O IIpollecca co3/a-
HUS OIITHUMAABHBIX YCAOBUH [AS yAOBAETBOPEHHS HH(OPMAIIMOHHBIX II0-
TpebHOCTEe#l Ha OCHOBe (POPMHPOBAHHS M HCIIOAB30BaHUSA WH(OPMAIIMOH-

4 Koumemnuus npaBoBod uHpopMmaTuzaiuu Poccun: yrB. Ykazom I[Ipesunenra Poccuii-

ckol Penepanmu ot 28 uroH4a 1993 r. Ne 966. [locTym U3 CIIpaBOYHOU IPaBOBOH CH-
creMbl «KoHcyabTaHTIIAIOCY.
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HBIX pecypcoB [Tepemenko, A.K., 2007, c. 6-26]. [lono6Has HoBeasa 3aKOHO-
TBOPYECTBA, OIIPEEANBIIIAs IIPOIIECC B KaUyeCTBEe 00BEKTA IIPABOBOIO PEry-
AUPOBaHUS, IPUBOANAA B JAaABHEHIIIEM K CAOKHOCTSIM IIPABOIIPUMEHUTEAD-
HOU IpPaKTHKHU. XOTs BIEPBBIE 3Ta MBICAB ObIAa BBICKa3aHa IIPOPECCOpPOM
B.A. [1030p1ieBbIM, KOTOPBIH ITOAYEPKUBAA HEOOXOAUMOCTh HOBOM CHCTEMBI
TpazKIaHCKO-IIPaBOBOI0O PETYAUPOBAHUS B paMKaX UCKAIOUUTEABHOTO (KBa3H-
UCKAIOUHUTEABHOI0) ITpaBa, CyIIECTBEHHO OTAWYAIOIIETOCS OT TPaaUIIMOHHBIX
HCKAIOYHUTEABHBIX IIpaB Ha Pe3yAbTaThl MHTEAAEKTYaALHOM MedTeABHOCTH U
cpencTBa MHAMBHAyasuzauu. HemarepuasbHada IpUposa IIpaB (IpaBa Ha
HeMaTepHaAbHbIE OOBEKTHI), KOTOPBIE II0 MEpPe Pa3BUTHS TEXHOAOTHH 00b-
€KTHBHO y4aCTBYIOT B KOMMEPYECKOM 000pOTe, 3acTaBAdeT IOPUCTOB obpa-
mAaThCd K MHCTUTYTY UCKAIOYHUTEABHBIX IIpaB [[Jo3opies, B.A., 2005, c. 229].

B.A. [Jo30p1ieB cuuTaa, 4YTO «IIPpaBO Ha MH(OPMAIINIO, KAK U WHbBIE HC-
KAIOUUTEABHBIE IIpaBa, IBAIeTCsS aOCOAIOTHBLIM IIPaBOM, HHAYE OHO HE MOTAO
OBbI BBITTOAHSATH CBOM (PYHKIIMM OCHOBBI 9KOHOMHUYECKOT'O 000pOoTa, PhIHOY-
HBIX OTHOLIEHUN. DTO — TOXKe 3aKpelAeHHe MOHOIIoAuu» [[Jo3oplen, B.A.,
2005, c. 233]. OmHaKO MOHOIIOAUS aBTOPA UAU IIPABO00AaATEAS — ITO BaXK-
HeHUIINH DpHU3HaAK UCKAIOUUTEABHOTO IIpaBa Ha pPe3yAbTaTbl HHTEAAEKTYaADb-
HOM [edTeAbHOCTH U CPeACTBa WHAWBUAYAAH3AIINH, B TO K€ BPEMS MOHO-
IOAMSI Ha MH(OpMAIHio, 1o MHeHHIo B.A. [lo3opiieBa, MOXKeET OBITH OCHO-
BaHa TOABKO Ha KOH(MUAEHIIUAABHOCTH, YTO COAMIKAET €€ C MOHATHEM «Ce-
KpPEeT IIPOU3BOACTBa» (¢HOy-Xay»), KOTOPHIM B COOTBETCTBUU cO cT. 1465 'K
P® mpusHarotTca cBegeHHA AIOOOTO XapakKTepa (IPOU3BOACTBEHHEBIE, TEXHH-
4yecKHe, 5KOHOMHYECKHE, OpraHU3allMOHHbIE U APYTHE) O pe3yabTaTax HH-
TEeAAEKTYaAbHOU IEeITEALHOCTH B HAYYHO-TEXHHYECKOH cepe U o crmocobax
OCYIIIECTBACHUS ITPOECCUOHAABHON MOESITEABHOCTU, UMEIOIMe OeHCTBU-
TEABHYIO HAU IIOTEHIIMAABHYI0O KOMMEPYECKYIO IIEHHOCTh BCAEACTBUE HEU3-
BECTHOCTHU UX TPETBUM AUIIAM. TakuM oOpa3oM, UMeeTCs P IIPU3HAKOB,
CBSI3BIBAIOIINX IIOHATHE «MH(OpMaus» (B AaAbHEHUIIIeM — «[IU(PPOBBIE 00B-
€KTBbI») U HUCKAIOUHUTEABHBIE ITpaBa. OTOT IIOAXO HallleA CBOE OTPaKEHUE B
3akoHe 06 nagopMmaruu 1995 r.

B ykazanHoM 3akoHe 00BEKT MH(OPMAIIMOHHBIX OTHOIIEHHU OIlpeme-
ASIACSI KaK CBEIEHUs CYILECTBYIOIIEH HMAW ITOJAEIKAIIEH ITOIIOAHEHUIO 0a3bl
[JaHHBIX, KOTOPOH pacrioAaraeT UAU OyaeT pacmosaraTbh OpraHU3aIus, IIPo-
deccroHaABHO 3aHHMAaloIasacsa coopoM, oO0paboTKOH U pacrpocTpaHeHHueM
nH@OPMAITHH.

C npunarueMm B 2006 r. PemepasbHOro 3axkoHa otT 27 uroaa 2006 r.
No 149-63 «O6 mHpopmauu, HHPOPMAIIMOHHBIX TEXHOAOTHULAX U O 3alllH-
Te HH(QOPMAIIUH» TIOHATHE «MH(OPMAaIlHa» ObIAO YITPOIIIEHO: II0A HEeH ITOHU-
MaAUCH TOABKO CBeIeHUs (COOOIIEeHHsI, JaHHbIE) HE3aBUCHUMO OT (POPMBI HUX
npeacraBaeHud (. 1 cr. 2). Brlao yKazaHo, 4T0 OHA MOXKET SIBAATHCH 00BEK-
TOM IIYOAWYHBIX, TPasKAaHCKUX U WHBIX ITPABOBBIX OTHOLIEHU#H (. 1 CT. 5).

[pyruM He MeHee BasKHBIM IIOHATHEM, HAIIEAIINM OTpazKeHHe B 3aKo-
He, ABASETCS IIOHATHE «MH(OopMallloOHHas CUCTeMa» KaK COBOKYIIHOCTb CO-
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nepkarieiica B 0a3ax JaHHBIX HHPOPMAIIUU, a TaKKe 00EeCIIeYHBAOIINX
ee 00paboTKy MHPOPMAIIMOHHBIX TEXHOAOTHY U TEXHUYECKUX CPEACTB (1. 3
CT. 2).

Takum ob6pa3zom, onipeneass B 3aKOHE 00BEKT, 3aKOHOIATEAD JaA MY O0-
CTaTO4YHO HIINPOKOE OIIPEeAEACHHE, YUYUTbIBAas MHOI0AaCIIEKTHOCTh NH(opMa-
muH. B cuay aTOoro KpafiHe CAOKHO COOPMYAHPOBAThH IPABOBOM CMBICA 3TO-
ro IoHATUS. B To 3Ke BpeMs ecAu B 3aKOHE peryAupyeMble OTHOIIIEHUS B OC-
HOBHOM CB43aHbl C PA3AMYHBIMHU PEXKHUMaMU HCIIOAB30BaHUA I/IHCbOpMaL[I/II/I,
4TO SBHO HOCHUT IIyOAMYHO-IIPaBOBOH XapakTep, TO yKasaHue Ha IpaskIaH-
CKH€ ITPaBOOTHOIIIEHUS, OOBEKTOM KOTOPBIX MOXKET ABAATHCSA MH(OPMAIIHUT
(. 1 ct. 5), B manHOM 3aKOHE He HaXOOUT CBOETO ITOATBepkaeHUd. Kpome
TOT0, B 3aKOHE 0C000 ITI0JIEPKUBAETCS, YTO 38 UCKAIOYEHHEM CAyYaeB, IIPHd-
MO UM IIPEAYCMOTPEHHBIX, €0 IIOAOXKEHHUS He PacIpPOCTPaHIIOTCI Ha OTHO-
HIeHNs, BO3HUKAIOIINE IIPU IIPAaBOBO OXpaHe Pe3yAbTATOB HHTEAAEKTYaAb-
HOM NedTEeABHOCTH U IIPUPaBHEHHBIX K HUM CPEICTB UHIUBUIYaANU3AIIHH.

HeomnpeneaeHHOCTD HOHATHS «MH(OPMAIIHS» BA€UET 3a coO00# mpoOAEeMBI
IIPaBOIIPUMMEHEHUA. HepBbIe ITIOIIBITKH BBECTH OTBETCTBEHHOCTDH 3a HCIIOAB-
30BaHHE CBEAEHUH IIPUBEAH K TOMY, YTO CyZeOHad mpakTHUKa II0 3TOMY II0-
BOZIy HE CAOXKHAACH. BBIAO HECKOABKO CyAeOHBIX /1A, KOTOPBbIE B CHAY IIpa-
BOBOU HEOIIPEIEACHHOCTH PACCMOTPETH OBIAO KpaiiHe CAOKHO.

K coxxanrenwuto, mogobHasa mpaBoBasi HEOIIPEOEAEHHOCTDb C T€YEeHHUEM Bpe-
MEHH IIepelllra U B aKTbl, CBI3aHHbIE C MOIBITKAMU YPETryAHUPOBATH OTHO-
IIE€HHA, BOSHHUKAIOIIHUE BCACACTBUE PA3BUTUA L[PICI)pOBOfI OKOHOMUKHH.

Tak, 3akoH 00 uHpopMalu 1995 r. 3a rTocaeIHIE HECKOABKO AET TPaHC-
¢dopmupoBascd B 3aKOH 00 HHPOPMAITMOHHBIX TEXHOAOTUSX, TIE y3Ke II0-
ABAAETCA AETAaAbHAd PETAaMEHTAIIHUA OTHOLLICHI/II;'I, CBdA3aHHBIX C IIMBHAU-
CTHYECKHMH aclleKTaMH. [IpaBoOBOMy PEryAMPOBaHHIO B HEM OTHOIIIEHUH,
HETIOCPEACTBEHHO CBSI3aHHBIX C MH(OpMAIUEH, YIEAEHO MEHbIle BHUMA-
HUS, OCTAAOCh KpaTKoe OoIlpefeAeHUre MH(pOPMAaIIMN KaK CBeOeHUM, yKasa-
HBI YaCTHBIE CAYyYau PETYANPOBAHUS, B OOABIIIEH CTEIIEHH CBA3aHHBIE C afl-
MUHHUCTPATUBHBIM ITOPSIIKOM HCIOAB30BaHUS 3TUX OOBEKTOB. ITOT 3aKOH C
U3MEHEHUIMH AEUCTBYET [0 HACTOLAIIETrO0 BPEMEHH.

Ho ecau mouaTwe mH(pOpMAaIIMM KaK CBEOEHUH — 3TO 4TO-TO HeoIllpene-
A€HHOE, TO O0BEKTBI aBTOPCKOIO IIpaBa U CMEXKHBIX IIPaB, UCIIOAB3yEeMbIE B
ceru UHTEpHET, — 00BEKTHI JOCTATOYHO KOHKPETHBIE, UMEIOIIHE YeTKOe pe-
TyAupoBaHUue. B HacTodiliee BpeMs, HECMOTPSI Ha TO, YTO OCHOBHBIM IIpaBoO-
BBIM PETYASITOPOM OTHOIIIEHUH B cpepe HHTEAAEKTYaAbHOH COOCTBEHHOCTU
aBadgeTcs 4acThb yeTBepTas 'K PD, moroxkeHMd, Kacaroyecd UCKAIOUUTEAD-
HBIX IIpaB Ha Pe3yAbTATbl HHTEAAEKTYaAbBHOM NEeITEABHOCTH U CPEACTBA HH-
OUBUIYAAU3AIIHH, COAEPIKATCSI BO MHOTHX APYTHX (PeleparbHbIX 3aKOHAX, B
TOM umcAe PenepasbHOM 3aKOoHE OT 26 uioas 2006 r. No 135-93 «O 3arure
KOHKypeHIun», PenepasbHoM 3akoHe oT 12 mtoHsa 2002 r. Ne 67-P3 «O6 oc-
HOBHBIX FapaHTUAX N30HUpPATEAbHBIX IIPaB U [IpaBa Ha ydacTue B pedepeH-
nyme rpaxkaaH Poccuiickoit denepannn», PegepasbHOM 3aKOHE OT 21 HioAd
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2005 r. No 115-93 «O KOHIIECCHOHHBIX COTAANIEHUAX», PenepasbHOM 3aKO-
He oT 2 Hosgops 2013 1. Ne 291-d3 «O PoccuiickoMm HaydHoM ¢oHae», B Ce-
MmeritHoM Komekce Poccutiickoit @enepannu, HaaoroBom Konekce Poccuiickoit
denepanuu, Kogekce Poccutickoit @enepariyiy 06 a IMUHUCTPATUBHBIX ITpa-
BOHapPYILIEHUSIX, YTOAOBHOM Koaekce Poccuiickoit ®enepanuu u ap. Poc-
cuiickasg Penepaliud IBAFETCH YIACTHUIIEH OOABIITMHCTBA MHOTOCTOPOHHUX
MEXXIyHapPOAHBIX JOTOBOPOB B 00AACTHU HHTEAAEKTYaABHON COOCTBEHHOCTH.
To ecTb C TOYKH 3peHHUd mpaBa B chepe UHTEAAEKTYAAbHON COOCTBEHHOCTH
B oTAWYHE OT chepbl HH(OPMAIINN BCE AOCTATOYHO YETKO PETAaMEHTHPO-
BaHoO.

XoTeAoCh ObI TaKKe 00paTUTh BHUMAaHUE Ha TOT (PAKT, YTO €CAU 3aKOH
00 mudopmarmu 1995 r. mpaMo mpeaycMaTpPUBaA, YTO €TI0 IMOAOKEHUS HeE
3aTparuBaloT OTHOIIIEHUH, peryaupyembIx 3akoHoMm Poccutickoit denepa-
nuu «O0 aBTOPCKOM IIpaBe ¥ CMEKHBIX IIpaBax», TO B AeHCTBYIOIIEH penak-
muu denepasbHOro 3akoHa ot 27 uroasg 2006 r. Ne 149-d3 «O6 mupOpM™Ma-
WY, TH(POPMAIIMOHHBIX TEXHOAOTHUAX U O 3alIuTe HHPOPMAIIHU» HECKOABKO
craTell, B Y4aCTHOCTHU CT. 15.2, OCBSIIIEHO 3aIlIUTE aBTOPCKUX U CMEKHBIX
IIpaB B cCAy4ae UX HapyLIeHUs B ceTU MHTepHeT.

Nudopmarius caMa MOKET CTAHOBHUTBCH OXPaHIEMBIM OOBEKTOM C TOY-
KU 3pEeHUs I'PaKIAaHCKOTO MpaBa, KOraa K Hell MpHUMeEHEH OCOOBIH PEXUM,
HaIlpUMep PEXUM OI'PaHHUYEHHOI0O JOCTYIIa, paHee KOMMeEpPUYecKasl HAU CAY-
xkebuaga TatiHa (ct. 139 I'K P®), a ¢ 2008 r. B coorBeTcTBHU ¢ TAaBo# 75 'K
P® — nHoy-xay. Uau oHa, cocTaBAsis comep:kKaHue APYroro o0beKTa, SBASIETCS
€T0 HEOTBHEMAEMBIM, CYILIECTBEHHBIM SA€MEHTOM H OEAAET €r0 OXPaHOCIIO-
COOHBIM, KaK 3T0 MMEeT MEeCTO B OTHOLIEeHHU 06a3 maHHbIX. K 3aeMeHTaM
6a3bl JaHHBIX IIOMHUMO CTPYKTYPBI PACIIOAOKEHHd NAHHBIX B naMatu O9BM
OTHOCHT IIPOTPaMMEI VIIPaBA€HHS 0a30H MaHHBIX, CIIEIIHAABHBIE IIPOTrPaM-
MBI, YIIPABASIIOIIIHE 10 CIIEIIMAABHBIM ITPHU3HAaKaM CUHTE3UPOBaHHUEM HOBBIX
0a3 maHHBIX, TakXke U camu nauubele [Kaasatun, B.O., 2018, c. 53], T. e. uH-
dopmarruio.

Caenyer y4uTBhIBaTB, 4TO WHQOpMAlVa pasHooOpaszHa W MHOTOTPaHHA.
Kak oTmedasochk paHee, B 3aKoHOOaTeAabcTBe Poccuiickoit denepariuu yka-
3bpIBAETCs, YTO HH(OPMAIIUL — 3TO CBeaeHus. Ho nmpeacraBaenmsa 06 nHGOP-
Mallu¥ C IIPaBOBOY TOYKU 3pEHUd U TeXHHUYeCKOH oTamudarorcs. Crielriuaau-
CTBI B 00AQCTH MaTEMATHKU U UH(OPMATHUKU PA3AHYAIOT HHPOPMAIIUIO B
aHaAOTOBOM U AucKpeTHoM Buze [KyavnuHoB, A.A., 2014, c. 51]. F'oBopsa o6
aHaAOTOBOM HH(OPMAIIUH, MbI IEHCTBUTEABHO UMEEM JEAO CO CBEIEHUIMU O
AIOQIIX, TIPUPOAE U T. [., TaKas MH(pOopMAIUsI JOCTYITHA A BOCIPUATHSI Ye-
AOBEYECKUMH OpTaHaMM YyBCTB, U UMEHHO TakKasd WH(OPMAIlHs MOKET CO-
CTaBASITH COEp3KaHUE Pe3yALTATOB TBOPUECKOU AeATEARHOCTH (HalpuMep,
IPOU3BENECHUS AUTEPATYpPbl, UICKYyCCTBA U IIp.), BBIPAsKEHHBIX B ITUCHMEH-
HOH, ycTHO# popme, B hopMe n300pazKeHHusI, 00bEMHO-IIPOCTPAHCTBEHHOMH.

Korzma MbI mMeeT aeAao ¢ AUCKPETHOH WH(OpMaued, pedb HAEeT O -
POBBIX O00BEKTAX, BBIPAXKEHHBIX B AEKTPOHHOM, B TOM YHCAE ITU(QPOBOH,
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dopme. [ucKkpeTHas HHPOPMAIUT BOCOIPUHHUMAETCH TOABKO TEXHUYECKHUMU
CpeAcTBaMH, B YACTHOCTH II€PCOHAALHBIMHU KOMIIbIOTepaMu. HekoToprle co-
BpeMeHHbIe OOBEKTHI, B TOM YHCAE PE3YABTATHI HHTEAACKTYAABHOH NeATeAb-
HOCTH (HampuMmep, mporpaMmsl aad 9BM, 6a3bl JaHHBIX), MOTYT CYIIECTBO-
BaThb TOABKO B HCKYCCTBEHHOI cpene, oOpa3yeMoi ATHMU TeXHUYECKUMH
CpelCcTBaMM, ITOCKOABKY TOABKO OHHU CIIOCOOHEI ee 0O6pabaThIBaTh C IIEABIO
TIOAYYEHUs TIOA€3HOTO pe3yAbTaTa.

OCOOEHHO OLIYTHMBIM 3TO pa3AWdHe BHIAOB HH(OPMAIIMH CTAaA0 B pe-
3yApTaTe IIpollecca MHU(POBU3AIINH, KOTOPBIHA 3aTPOHYA HCIIOAB30BaHIE
00BEKTOB UHTEAAEKTYAABHOH COOCTBEHHOCTH M MH(OPMAIIMH B H3MEHUB-
LIUXCH YCAOBHSX H YCOBEPIIEHCTBOBAHHBIX TEXHOAOTHMYECKUX PEIIeHU-
ax. [Tpu aToM mHGOpPMAIUSI U 00BEKTHI UHTEAAEKTYaABHON COOCTBEHHOCTH
CTaAU 3A€MEHTAaMU HOBBIX ITPABOBBIX KOHCTPYKIUM, KOTOPbIE B IIOCAEIHEE
BpeMs HaXOadaT OTpasKeHHe B 3aKoHomaTeabcTBe Poccuiickoit denepanum u
TpeOyIoT 0cOO0r0 BHUMAHUSI.

[ToMHUMO HHTEAAEKTYaABHOH COOCTBEHHOCTH, MCIIOAB30BaHUE KOTOPOU B
cetu MHTepHeT mpencraBaseT cOOO# CYILECTBEHHBIH CErMEHT, IIOSBUAWCH
HOBBIE OOBEKTHI, TAKHE KaK IIU(PPOBLIE PEECTPhI (HAIPUMEDP, PEECTPHI 00DH-
€KTOB HHTEAAEKTYaABHOU cobctBeHHOCTH) [Harponckasg, B.B., 2019, c. 66],
U POBBIE Mara3uHb! (C Ipoaazkell 00bEKTOB HHTEAACKTYaABHOH COOCTBEH-
HOCTH, T/Ie BO3MOIKHO ITOKYIIaTh HE TOABKO MaTepHUaAbHbIe OOBEKTHI, HO U
npaBa Ha O0BEKTHI HHTEAAEKTYAABHOH COOCTBEHHOCTH), BOBMOKHOCTD ITpe-
JOCTaBAEHHUS YCAYT depe3 ceTh VHTepHeT, HHTepHeT-Belleil (YMHbIE q0oMa,
YMHBIE TOPO/a).

OCHOBHO# ITIEPEBOPOT POU30IIEA B CBSI3H C IOIBACHUEM U aKTHBU3AIIH-
el HCIIOAB30BaHUS KPHUIITOBAAIOTEI. ECAH IIepBOe YIIOMHHAHME O KPUIITOBA-
AIOTE BCTpedaeM B paboTax aMepHKaHCKOTO IopucTa, Kpunrorpada Huka
Cabo [Szabo, N., 1997], koTopbI#l pa3zpaboTas aATOPUTM AELIEHTPAAN30BaH-
HOM nH(ppPOBOH BaAIOTHI, KOTOPYIO OH Ha3BaA 1P PoBLIM 30A0TOM (bit gold),
4TO HNPEIBOCXUTHAO IIOIBAEHHE OUTKOWHOB, TO B HAaCTOSIIEE BpeMs CyIIe-
cTByeT yxKe Ooaee 100 BHIOB KPHUITOBAAIOT, CTABIINX PEAABHBIMU OOBEK-
TaMHU (PHHAHCOBOTO phIHKA. PHUHAHCOBEBIH PBIHOK 0€3 IPaBOBOrO PErYAHPO-
BaHUsS CYIIIECTBOBATL HE MOXKET, HEOOXOOUMBI O0IIIe ITpaBOBBIE ITOAXOIbI.
[IpenaoxkenHas Takxke Hukom Cabo B Hadase 90-X IT. TEXHOAOTHUSA OAOK-
4YeHH [I03BOASET OCYLIECTBASTH OEHCTBUSA II0 CO3MAHUIO KPHUIITOBAAIOTHI B
3aIIUIIEHHOM PeXXHME.

XoTd WM3HAYaABHO 3Ta TEXHOAOTHs Oblra IIpegHA3HAYEHA [AS KPHUIITO-
BaAIOT, B HACTOSIIEe BPeMS CIEIHAANCTBl PacCMaTpPUBAIOT BO3MOXKHOCTD
IPUMEHEHUS TEXHOAOTHH OAOKYEHH AT UACHTH(MUKAIINHN ITU(PPOBLIX 005H-
€KTOB, KOTOpPbIe, KaK U3BECTHO, B IIPOIIECCE UX HCIIOAB30BAHUM ITpeTepIie-
BaroT n3MeHeHud [Finck, M. and Moscon, V., 2019, p. 93]. Baokueiin pac-
cMaTpUBaeTCs KaK CHCTeMa PacCIIpeNeA€HHBIX PEECTPOB, KOTOPBIE IT03BO-
ASIFOT OCYILIECTBALATH Pa3Hble NEHCTBUA U YIPABAATH Pa3HBIMHU IIPOIlECCa-
MU (IIPHAOKEHME OAS CMapT(OoHa KOHTPOAb Ka4ecTBa AeKapcTB). [lag 3Toro

Justice. Vol. 2, no. 2. 2020



116 Ungpposusayms v npaso / Digiatalisation and Law

OBITAIOTCS pa3paboTaThb oIlpeaeAcHHBIE IPABOBhIE cCpeacTBa. MIHTepHeT-Co-
00IIIECTBO BBIPAOOTAAO CBOU IIpPaBUAA [AS KaXK/IOTO THIA KPHUIITOBAAIOTEHI.
CymiecTBYIOT KPUIITOOUPIKH, TI€ PETYAUPOBAHUE OCYIIIECTBASIETCS O€e3 Tocy-
[OapCTBEHHOIO KOHTPOAd. Korzia KpUIITOBAAIOT CTAAO CAMUIIIKOM MHOT'O U OHU
COCTaBHUAHU CYIIIECTBEHHYIO HAarpy3Ky Ha PhIHOK IIEHHBIX OyMar, BO3HHK BO-
IIPOC O POAM I'OCYyZIapCTBa B COOTBETCTBYIOIIIEM PETYAUPOBAHUU.

Bormpockl, cBsi3aHHBIE C IIEPEXOAOM Ha ITU(PPOBYIO IKOHOMUKY, 3aTPOHY-
TbI, B YaCTHOCTH, B YKase [Ipe3sugenTta Poccutickoit Penepariy ot 7 maga
2018 r. No 204 «O HaIIMOHAABHBIX IIEASIX M CTPATETHMYECKHUX 3a/adax pas-
ButHud Poccutickoit enepanuu Ha niepuon 1o 2024 rogar. [JlaHHBIM YKa30M
nepen IlpaBureabcTBoM Poccuiickoit denepanyiyl IOCTaBAEHBI 3aa4U IIPU
peasnsaliiy HallMOHAaABHOM mmporpaMMbl «I[ludpoBas 5KOHOMHKa» CO30aTh
CHUCTEMY IIPABOBOTO PETYAHMPOBAHUSA IIU(PPOBOY 3KOHOMHKH, OCHOBAHHYIO
Ha TMOKOM IMOAXOME B KaXKIOU chpepe, U BHEAPUTH I'Pa’kIaHCKHI 000pOT Ha
0asze UG POBBIX TEXHOAOTHH (ab3. 2 moarr. «6» . 11).

CaenyeT yIuUTBHIBATDH, YTO TOHATHE «IIH(POBas 3KOHOMHUKAa» YKA3LIBAET
Ha TO, YTO IPOU30IIIAA TPaHCHOPMAIINSI IPOU3ZBOUTEABHBIX CHA, IIPU KOTO-
PO OCHOBOM ABAGIOTCS HE MaTepHaAbHBIE PECYPCHI, a YEAOBEYECKHUE KOM-
HEeTEeHIIUU U UHTEAAEKTYaAbHbIE IIU(PPOBLIE TeEXHOAOTUH. KaKk oTMedaeTcs B
Crparernu pa3BuUTHA HHQPOpPMAIIMOHHOrO obmiecTBa B Poccuiickoit dene-
pammu Ha 2017-2030 rogpl, g poBas SKOHOMHUKA OPHUEHTHPOBAHA HA TO,
YTO KAIOYEBBIM (PAKTOPOM IIPOU3BOACTBA B XO3AUCTBEHHOM AEeATEABHOCTH
BBICTYIIAIOT AaHHBIE B I poBoM hopMaTe, 00paboTka GOABIINX JAHHBIX U
HCIIOAB30BaHUE pe3yAbTaTa aHaAu3a TaKUX JaHHBIX U T. 1.° TakuM oOpasoMm,
«TUPPOBU3AIIUI» ECTh ITPOIIECC BKAIOYEHUT HH(OPMAIIMOHHBIX (1IN POBBIX)
TEXHOAOTHH B IpazkaaHCKU 000pOT.

C oTO# 11eAbI0 OBIAM BHECEHBI U3MeHeHUs B ['paxkmaHCKU# KomeKc Poc-
cutickoi ®Penepanuu, B 4acTHOCTH, BBeAeHa cT. 141.1 TK Pd, a Taxkxke
npuHAaT PenepasbHbIE 3aK0H oT 2 aBrycra 2019 r. No 259-®3 «O mpuBae-
YEeHUHW WHBECTUIINH C HCIOAB30BAHHEM HWHBECTUIIMOHHBIX ITAAT(POPM H O
BHECEHUHN HU3MEHEHUH B OTAeAbHble 3aKOHOAaTeAbHble aKThl Poccuiickoit
dengepaivi»®, KOTOPBIM BBOAUTCH €II€ OMHO IIOHATHE — «YTHAUTAPHBIE
1 pOBRIE ITpaBar.

OpmHako, OIpeneAuB HOBBIE OOBEKTHI «ITH(POBBIE IIpaBa» KaK OO0BEKTHI
rpaxkgaHckux npas, 'K P® He ykaspiBaeT HOCTATOYHO SCHO, KTO MOZKET
OBITH CYyO'BEKTOM TaKHX IpaB. YTOOBI Y4eTKO ITOHUMATD, KaKOH IpeaMeT O/I-
AEXKUT PETYAUPOBAHUIO, HEOOXOAHUMO OIPEAEAUTb MHMOHATHUA. OTCyTCTBHE
YEeTKOTO IIOHUMAaHUS, YTO 3a PeasbHbIe IBACHUS CTOSIT 32 IOHSATHEM «IIHU(]-
POBBIE IIpaBar», IPUBOAUT K IIPABOBOM HEOIIpeneA€HHOCTH. B 3Tol cutya-

5  VYka3 Ilpesunenrta Poccuiicko#i denmeparnu ot 9 maa 2017 r. Ne 203 «O crpare-
TUH pa3BUTHUs HHQOpMaIMoHHOro obiecTBa B Poccuiickoit ®emeparuu Ha 2017-
2030 romprr. JlocTym U3 CIIPpaBOYHOU NpaBoBOH cucTeMel «KoHCyabTaHTIIAIOCY.

6 Cobpanmue 3akoHOmaTeAbcTBa Poccuiickoit deneparuu. 2019. No 31. Ct. 4418.
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MU BO3MOXKHOCTD 3aIlIUThI 9TUX HEOIIPEAEACHHBIX IIpaB, B TOM YUCAE B Cy-
neOHOM MopsaKe, HE TapaHTHUPYETCS.

Y cnentnaaucToB B cdepe MU POBBIX TEXHOAOTHH MTPOOAEM C IIOHATHUIMU,
KaK IIPaBUAO, HET, IOCKOABKY OHU OIEPUPYIOT MaTeMaTUYEeCKUMH KaTero-
pUAMH, HO, TaK KaK aBTOPBI UCXOAST K3 TOTO, YTO HIPAaBO IBASIETCS COILH-
aABHBIM PETYASITOPOM, IIEAECO00PA3HO OIIPEAEAUTE IOPUANYIECKH 3HAYNMbIE
IPU3HAKU U(PPOBBIX IPAB.

OToi mpobaeMe B IIOCAEIHEE BpeMsI OBIAO YIEAEHO CYIIIECTBEHHOE BHHUMA-
HHE B Iopuaudeckoi auteparype. Hanpumep, A.FO. BacuaeBckaa npeamnpu-
HsIAAQ TIONBITKY OaTh IIPABOBOE OIpPEEACHHE TOKEHA, KOTOPBIM, KakK OOAb-
HIMHCTBO ITOHATUN B UG POBOH cdepe, naxke aaa [T-cnermasncroB nmeeT
MHoro 3Ha4deHU# [BacuaeBckasd, A.JO., 2019a].

Omnpeneasas oOBEKT Kak «IIU(POBLIE IIpaBa», 3aKOHOAATEAb XapaKTEPH-
3yeT ero opmy (popmar), BEIpaKeHHYIO0 B Iudpax (HyAdX M eIUHUIIAX).
XapakTepuCcTHUKa «IIU(PPOBOE» MNPHUMEHHUTEABHO K TaKOMy OOBEKTY, Kak
«IIU(ppOBOE MIpPaBO», CKOPEe OTHOCUTCH K crocoby ¢ukcamuu [Bacuaes-
ckas, A.FO., 2019b, c. 6] uau crocoby ymocroBepenus |[Cutnukosa, P.U. u
Cutnukos, P.B., 2018, c. 77] cylecTBYOIIIMX BUHIOB IIPaB, HEKEAU K CO3/1a-
HHIO HOBOTO BH/a UMYIIECTBEHHOr0 IpaBa. Bkatodenue B 'K PP B kauecTBe
00BEKTOB I'Pa’KIAHCKHUX IIPaB IIU(QPOBLIX IIPaB KaK BHUAA UMYIIECTBEHHBIX
IpaB U C UX XapPaKTEPHUCTHUKOH KaK IPHU3HABAEMBIX B 3aKOHE 00s3aTeAb-
CTBEHHBIX U UHBIX IIpaB, COMAEpPKaHUE U YCAOBHE OCYIIECTBAEHUS KOTOPBIX
ONIPEAEASIIOTCH B COOTBETCTBUU C IIPAaBUAAMH HH(POPMAIIMOHHON CHUCTEMEI,
OTBeYalolle yCTaHOBAEHHBIM 3aKOHOM IIpHU3HaAKaM, aKTUBHU3NPOBAaAO BHU-
MaHUEe K UCCAEJOBAHUIO IIOHUMAaHUS TPaKIaHCKUX IIpaB U 00s3aHHOCTEH,
UX POAU W MECTa B OTHOIIEHUIX, PETYAUPYEMBIX I'PaskKJaHCKHX 3aKOHOOA-
TEeABCTBOM. ['paskgaHCKUE IIpaBa U TPasKAaHCKHE OOS3aHHOCTH SIBASIOTCS
KAIOYOM K PAaCKpPBITHIO CYIIeCTBa OTHOIIEHUH, peryAupyeMbIX I'pazkaaH-
CKHM 3aKOHOOATEABCTBOM, IIPUTOM HE TOABKO ITPABOOTHOIIEHHH, HO U OT-
HOIIIEHUH, KOTOPBIE B PE3yAbTATE AEUCTBUU IpakaaH U IOPUAUIECKUX AUI]
AUITb BAEKYT I'PaskIaHCKO-IIpaBoBble nocaencTBus. 'aasa 2 'K Pd omnpene-
ASIET BOBHUKHOBEHHE TPAKIAHCKUX IPaB U 0013aHHOCTEN U 3aIlUTY TPaXK-
JaHCKHUX IIpaB.

TpaguIIMOHHO CYyOBEKTHUBHBIE IIpaBa U IOPUAUYECKHE 00sI3aHHOCTHU pac-
CMAaTPUBAIOTC I0OPUANYIECKON HAYKOH B Ka4eCTBE AEMEHTA ITPaBOBBIX OT-
HOIlleHUH, a 6oaee KOHKPETHO — KaK CoAepIKaHUe I'PasKIaHCKHUX IIPaBOOT-
HoreHut. [Ipu TakoM 1oaxoae abCOAIOTH3HPYETCH KaTeTOpHs ITPaBOOTHO-
HIEHUS, [TOCKOABKY €CTBh OTHOIIIEHUs, PEryAUpPyeMble IIpaBOM, KOTOPbIE HE
CBOOATCS K TPasKIaHCKUM IIpaBaM U O0sI3aHHOCTSM, MPEACTaBAdAd COOOM
«OTPEe3KMW» IIpaBa, HaIIpUMep COTAACHE Ha COBEPIIEHHE CAEAKU.

Ecau rpazxkgaHUH HWAU IOPHUAUYECKOE AWII0 pacCMaTpPUBAETCs KaK 2Ae-
MEHT IIPaBOOTHOIIIEHUS, UX aKTHUBHAas POAb B IIPHUOOPETEHWH K OCYIIECT-
BA€HHM CBOUX I'PaKIaHCKUX IIPaB CBOeH BoAeH MAUM B CBOEM HMHTEpECe IIpU-
HmKaercd. [Ipu CyIecTBYIOIIEM TOCIIOACTBYIOIIEM B HAyKe I'PasKIaHCKOTO
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IIpaBa II0AX0/ie HET BO3MOKHOCTH PACKPBITE O0raTyIo IaAUTPY COLEPKAHUSI
U IIPOSBACHUN CyOBEKTHBHOIO IIpaBa MpaskAaHUHA U IOPUAUIECKOTO AWIIA —
BO3HHUKHOBEHHE, [IPHHAIACIKHOCTB, OCYIIECTBACHHE, Ileperady, Hapylle-
HUe, 3alllUTy, BOCCTAHOBAEHHE. BRAIOUeHHE HH(POPMAIIMOHHBIX TeXHOAOTHH
B IIpOllecCe BOZHUKHOBEHUS, YIOCTOBEPEHH, OCYIIIECTBACHH, TIepefadl U
IIpeKpalleHus I'PaKIaHCKUX [IpaB U 00s13aHHOCTEH I'pazkiaH U IOpHUANYe-
CKHUX AHI] CBHIAETEABCTBYET O HEOOXOAWMOCTH B Ka4eCTBE MCXOIHOTO ITOAO-
JKEHUS IIPOBOAUTEL aHAAHU3 IIPAB U 0093aHHOCTEH CYOBEKTOB I'PaskJaHCKOIO
mpaBa, a He IPaBOOTHOIIIEHUH.

I'pasknaHuH HAH IOPUANYECKOE AWII0 CO3[AaEeT ITPABOOTHOIIECHHS, PEaAH-
3yd IMpHUHAOAEKAIIME UM IPaXKIAHCKHE U KOPIIOPATHUBHELIE ITpaBa U HMCIIOA-
HsISI BO3AOXKEHHBIE Ha HUX 00I3aHHOCTH.

BrenpeHne B 9KOHOMHUKY ITH(PPOBBIX TEXHOAOTHH IIPEAIIOAAraeT yTOIHe-
HUE IOHATHUS CyOBEKTHBHOIO I'DaKOAHCKOrO IIpaBa M O0BEKTa IpasKaaH-
CKUX mpaB. Yxke cetigac ct. 128 T'K PP, Bkarogas B 00BEKTHI IPasKIaHCKHUX
IIpaB HMYIIECTBEHHBIE IIpaBa I'paskiaH U IOPHIWYECKHUX AHWI], HE OTBEYAET
dprrocopCcKOMY ITOHMMAaHUIO CyObeKTa U 00BeKTa.

HMymiecTBeHHBIE IIpaBa, IIPUHAIAEXKAIINE IPasKIaHUHY HAH IOpHUIUYe-
CKOMY AUILYy, SIBASISICH IIPABOBOM XapaKTEePHUCTHKOH AWYHOCTH, B TO XK€ Bpe-
MsI BBICTYIIAIOT KaK O0OBEKT IPasKIaHCKHUX MPaB A Apyroro auma. OObIYHO
TaKO€ IIOAOXKEHHE OIIPeAeAseTCs KaK KOHCTPYKIIHS «IIPaBo Ha IIPaBo», a TeM
caMbIM OITyCKaeTCs CMeIleHHe CyOBeKTHBHOIO IIpaBa ¢ ero oosekToM. Ta-
KOM ITOAXO[, CYLIECTBYIOIIUN B IPazkKIaHCKOM 3aKOHOAATEABCTBE CO BPEMEH
PHUMCKOTO IIpaBa, He I103BoAdeT AUPPEPEHIINPOBATE Pa3Ho00pa3HbIe IIPO-
ABACHHUS «MaTEePHAABHOCTH» B 9KOHOMHYECKOH U COIIMAABHON KHU3HH 00IIe-
CTBa, OTPaHUYIHUBadACh JEACHHEM Ha BEIIIU U HNHOE€ UMYIIIECTBO.

[udpoBrle IpaBa HEAb3sl OTHOCUTH K HHOMY MUMYIIECTBY, IIOTOMY 4TO C
IIpUMeHEeHNeM HH(OPMAIIHOHHBIX TEXHOAOTHH OCYILECTBASETCS HE TOABKO
YZOCTOBEpEHNE OOBEKTOB I'PaKIAHCKHUX IIPaB, HO M TOCYAapCTBEHHAas pe-
THCTpAalys IIPaB, 3aKPEIASIOIINX IPHHAIAEKHOCTD 00bEKTa I'PasKIaHCKHUX
IIpaB OIIPEAEACHHOMY AHILY, OTPAaHHYEHHE TaKUX IIpaB U OOpeMeHEeHUs UMY -
mectBa (cT. 8.1 T'K P®), Benyrcsa eauHbIH rocyIapCTBEHHbBIH peecTp IOpH-
andeckux AUl (1. 8 cr. 51 'K PD), equHbIM rocyiapCTBEHHBIN pPEECTP PETU-
CcTpaluu IIpaB Ha HeABUKUMOCTSE (1. 1 ct. 131 'K Pd).

Eme denepaspHbIM 3aKOHOM OT 22 ampead 1996 r. Ne 39-®3 «O pbIiH-
Ke IIEHHBIX OyMar» ObIAO MPEAYCMOTPEHO obpallleHHe IIEHHBIX OyMar, Koraa
BAazeAel] 0e3M0KyMEeHTapHOH IEHHOH OyMaru yCcTaHaBAMBAaeTCsI HA OCHOBA-
HUH 3aIIUCH B PEECTPE BAQEABIIEB IIEHHBIX OyMar UAHU B CAydae AEeIIOHHPO-
BaHHS [IEHHBIX OyMar Ha OCHOBaHUH 3allMCH Ha cueTe Aero. [IpaBa Baaneb-
[IeB Ha SMHCCHOHHBIE [IeHHbIe OyMaru 6e3n0KyMeHTapHOH (POPMEI BBIITyCKa
YIOCTOBEPSIOTCS 3aIIUCSIMH I10 cYeTaM JEeTlo B AeNo3uTapusax (cT. 28 «Popma
YIIOCTOBEPEHHUS IIpaBa COOCTBEHHOCTH Ha MHCCHOHHBIE [IEHHbIE OyMar).

udposoe mpaBo cymiecTByeT 0e3 yKazaHUd AeHCTBUTEABHOTO 00BEKTA,
Ha KOTOPBIH HAIpaBAEHBI BOAS U HMHTEPEC €ro o0aamaTeAd, KakK IIPaBHAO,
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IPOU3BOABHO, C IIOMOIIBIO SAEKTPOHHBIX AU UHBIX TEXHUYECKUX CPEICTB,
II03BOASIONINX BOCIIPOM3BECTH Ha MaTepHaAbHOM HOCHUTEAE B HEU3MEH-
HOM BH/I€ COMEpIKaHHe CHAEAKH, IIPH ITOM TpeOoBaHHE 0 HAAWYUH ITOMITH-
CH CUUTAETCHd BBITIOAHEHHBIM, €CAH HCIIOAB30BaH AIO0O0M CII0C00, TT03BOASIO-
UMY JOCTATOYHO TOYHO OIIPEOEAUTH AWUIIO, BBIpa3uBliIee BoOAIO (1. 1 ct. 160
'K P®). 5T0 06CTOATEABCTBO U OOBSICHSIET PACIIOAOKEHUE ITM(PPOBBIX IPaB
B IIETIOYKE OOBEKTOB TParKAaHCKHX npaB. OCOOEHHOCTH IMUMPOBBIX MHpaB
COCTOUT B TOM, YTO OHH HE HMMEIOT OIIPEIEACHHO YCTAHOBAECHHOTO obaaza-
TeAsI, IIOCKOABKY MOTYT IIPHHAIAEXKATh AIOOOMY TI'PasKAaHWUHY WA IOPHUIU-
4YeCKOMYy AHIYy. He cAydaifHO B IIOSICHUTEABHOM 3aIlCKe K 3aKOHOIIPOEKTY
Ne 4246632-7 111 poBble ITpaBa IIOCTaBAE€HbI B KaBBIYKU U Ha3BaHbI (PUK-
e, 6AM3KOH K CYIIIHOCTH IeHHO# OyMard.

OtHoca mudpoBble ImpaBa K HUMYIIECTBEHHBIM IIpaBaM, 3aKOHOAATEAD
cT. 141.1 pomoanua raaBy 6 'K Pd. Onpenesenue 1y poBBIX IIpaB BO MHO-
TOM COBIIQ[IA€T C OIIPe/eACHHEeM Oe3I0KyMEHTApPHBIX IIEHHBIX OyMar, KOTo-
pbIe OIIpeneAdroTCd KaK 00s13aTeAbCTBEHHBIE U MHBIE IIpaBa, KOTOPhIE 3aKpe-
IIA€HBI B PELIEHUH O BBIIIYCKE HMAW HMHOM aKTe AWIlA, BBIIIYCKAIOIIEro IIeH-
Hble OyMaru B COOTBETCTBHUH C TPEOOBAHUAMM 3aKOHA, U OCYIIECTBACHUE U
nepeada KOTOPBHIX BO3MOXKHA C COOAIOIEHUEM ITPABHA ydeTa 3THX IIpaB (4. 2
n. 1 cr. 142 TK P®). Yuer nipaB Ha 6e300KyMeHTapHbIE IIEHHBIE OGyMaru ocy-
IIECTBALETCS IIyTeM BHECEHUS 3aITHCeN 10 CHeTaM AWUIIOM, JAEHCTBYIOIIUM 110
HOPYYEHHUSIM AUIlA, 00S3aHHOTO II0 IIEHHOH OyMmare, AU00 AHIIOM, AEeHCTBYIO-
LM Ha OCHOBAHUH JOTOBOpPA C IIPaB0o00AaIATEAEM, HAH MHBIM AHIIOM, KO-
TOPOE B COOTBETCTBHU C 3aKOHOM OCYIIIECTBASIET IIpaBa I10 [IeHHOU Oymare.

ObaamateaeM UGPOBOro mpaBa MPU3HAETCH AWUII0, KOTOPOE B COOTBET-
CTBHHU C IIpaBHAAMH HH(POPMAIIMOHHON CUCTEMBI HMEET BO3MOXKHOCTE pac-
IOPAZKATECA 3THUM ITPaBOM, €CAH 3aKOHOM He IIPEeayCMOTPEHO, 4T0o obrasra-
TeAeM LU POBOro IIpaBa MOKeT ObITH HHoe AHIO. [lepexon 1 poBoro mpa-
Ba Ha OCHOBaHUH CIEAKH He TPeOyeT COrAacHs AWIIA, 00SI3aHHOIO 10 TAKOMY
mugpoBomy mpaBy (cT. 141.1 'K Pd).

COBOKYITHOCTBH 3A€KTPOHHBIX JAHHBIX VAOCTOBEPAET IIpaBa Ha OOBEKTHI
rpaskJaHCKUX IIpaB IIyTeM COBEPIIEHUd AeHCTBUN IIPU ITOMOIIM SAEKTPOH-
HBIX MAW HWHBIX YCTPOMCTB, KOTOPBIMHU BBIpasKaeTCd BOAS Ha COBEpPIIEHHE
00g3aTeAbCTB, B HACTYIAEHHUH KOTOPBIX HUMEET HWHTEPEeC TPaXKAaHUH HAU
IOPUAUYECKOE AHII0, 3apPEeTHUCTPHUPOBaHHOE B HH(POPMAIIMOHHOM CHCTEME,
oTBedarollell yCTaHOBAEGHHBIM 3aKOHOM IIPH3HaAKaM AEIleHTPAAN30BaHHOU
UH(POPMAITUOHHON CUCTEMBI.

[MTucemeHHasa dopMa CAEAKH CUHTAETCH COOAIONEHHOH TakKe B caydae
COBEPILIEHUS COEAKH C IIOMOIIBIO SAEKTPOHHBIX AHM0OO HHBIX TEXHUYECKHX
YCTPOHCTB, II03BOASIIOIIUX BOCIIPOU3BECTH HA MAaTEPHUAABHOM HOCHUTEAE B
HEU3MEHEHHOM BH/IE COAEPIKaHHE COEAKH, IIPH 3TOM TpeboBaHHE O HAAU-
YUU OAIINCH CYHUTAETCS BBIIIOAHEHHBIM, €CAW UCIIOAB30BaH AIOOH CII0Cc00,
IO3BOASIONINY TOCTOBEPHO OIIPENEAUTH AWUIIO, BEIPA3UBILIEE BOAIO (4. 2 11. 1
ct. 160 I'K P®).
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B aTux caydyasgx BbIpazK€HHE AWIIOM BOAM C IIOMOIIBIO 3AEKTPOHHBIX
CPEZCTB IIyTeM Ilepeaady IPHUPaBHEHO K IIPOCTOH ITHCbMeHHOM popme. B ot-
HOIIIEHUH YHUBEPCAABHBIX ITH(POBBIX IIPaB BOAS MHBECTOPA OCYIIIECTBASIET-
Cs C TIOMOIIBI0 TEXHUYECKUX CPEACTB WHBECTUIIMOHHON ITAAT(hOPMEI, a OAL
3aKAIOYEHUS CMapT-KOHTPAKTOB COBEPIIAETCH Pl OMHOCTOPOHHUX CIIEAOK.
[IpencraBasieTcsi, 4YTO BBIPAKEHUE AUIIOM CBOEH BOAU TaKHUM IIyTEM CAEOYET
OTHECTH CKOpee K IOPUIUYECKU 3HAYHUMBIM COODIIIEHUSM, IIOCKOABKY B Ta-
KHX CAy4YasX y APYTOro AHMIIA BOZHHKAIOT He IpakAaHCKHE IIpaBa U 00g3aH-
HOCTH, KaK B CIAEAKE, a I'pakIaHCKO-IIPaBOBbI€ IIOCAEICTBUS C MOMEHTA J10-
CTaBKH €My COOTBETCTBYIoIIero coobireHud (ct. 165.1 T'K Pd). BesycaoBHO,
Takue gornorHeHus B [K P® BHecTu HE0OXOAMMO, HO OHH HE PEIIaloT IIPOo-
0AeMy ITOCTPOEHHS CMapT-KOHTPAKTa B COBPEMEHHOM ITOHUMAaHWH.

HayuHo-TexHuyeckuii mporpecc, IIOOKPEIAEHHBIH 3KCIIOHEHIIMAABHBIM
pasBUTHEM HH(MOPMAIIHMOHHBIX U ITU(PPOBBIX TEXHOAOTHH, CTaBUT Iepes
IOPUCTaMM OY€HBb CAOKHBIE 3a/1a4M, CBSI3aHHBIE C IIOAXOAAMU K PETryAHPO-
BaHUIO OTHOIIEHMWM, BOZHUKAIOIINX B IIPOIIECCE IIOSIBAEHHS BCE HOBBIX U
HOBBIX IIU(PPOBBIX 00BEKTOB. B ImocaenHee BpeMs HaMETHAACH TEHACHIIHS
(Toka Ha ypoBHE IIPOEKTOB 3aKOHOB) CO3/4aBaTh 3KCIIEPUMEHTAABHbBIE 30HBI
HOPMAaTHUBHOTO IIPAaBOBOI'O PETYAUPOBAaHUSA B IU(POBOH cpene (B 4acTHO-
CTH, MPOEKT, pa3paboraHHblii MunskonompasButusa Poccuu «O6 3KCrIepu-
MEHTAABHBIX ITPABOBBIX pPeRMMaxX B cepe 1HPPOBBIX MHHOBAIIME B Poc-
cutickot Penepariimn’).

OuesuodHo, umo 8 kauecmae 06pasya ObLl 83sM OPUMAHCKUIL ONbLM, OCywecm-
e/leHHbLU HezocydapcmeeHHoU opearusayuell Financial Conduct Authority (FCA),
unu Ynpaenerue no puHAHCOBOMY pPe2YSUpPOo8aHUI0 U KOHMpoato Benurxobpuma-
HUU®, CMBLCJL KOMOPO020 C800UMCSL K MECMUPO8AHUI0 HOBbLX (PUHAHCO8bLX NPOOYK-
moe U ycaye KOHKpemHulx pupm, 8blpa3usULLX JKeSaHUe YUuacmaeo8ams & Kcne-
pumerme. OCHOBHASL 3a.0AUA COCMOUM 8 MOM, UmobbL mecmuposames NPoOOYKmMul
U yenyau 8 KoHmpoaupyemoii cpede 6e3 pucka HapyuileHus 0eticmeyrouiezo 3aiKo-
Hooamenbcmea. B daHHOM cyuae He npednosazaemcst CO30aHUe CReyuUaibHO20
2ocyoapcmeerHoz20 peeyasamopa, U 8 Beaukobpumanuu sma dessmesnbHOCMb 0CY-
wecmesisiemest Ha NPUHYUNAx 006po8oieHOCMU U CAMOPESYAUPOBAHUSL.

Bri3piBaeT 6oAbIINE COMHEHHS BO3MOKHOCTD 9KCTPAIIOAUPOBATH I10400-
HBIHM OIBIT B YCAOBHUSI POCCHMCKOM IIPaBOBOM cHUcTeMbl. [IpaBoBada Heompe-
JIEAEHHOCTD, KOTOpad yKe 04YEBH/IHO BO3HHUKHET IIPA PACCMOTPEHHH CIIOPOB
Ha OCHOBAHWH HOBBIX IIOHATHH MHUMPOBBIX IPAB, TOABKO YCHAUTCS ITU(PO-
BBIMH 9KcrepuMeHTamMu. CKopee Bcero, Hoqo0HbIe PeryAITUBHbBIE SKCIIEPH-
MEHTBI BO3MOZKHBI TOABKO B paMKax KOMIIeTeHIINH LleHTpasbHOro 0aHKa 1 B
OTHOIIIEHUH (PHHAHCOBBIX TEXHOAOTHH, a He TaK MINPOKO, KaK IIpeaaaraeTcs
B IIPOEKTE 3aKOHA.

7 URL: http:/ /ar.gov.ru/ru-RU/document/default/view/536
8 Regulatorysandbox. URL: https://www.fca.org.uk/firms/regulatory-sandbox
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OOcyxaeHHE H 3aKAIOYEHHE

[IpakTHKa MIOKa3bIBaeT, YTO OOBEKTOB IIM(POBBIX OTHOLIEHHUH C KaXKIbIM
HEM CTAaHOBUTCS BCe 0OABIIIe M BO3HHKAET HEOOXOOUMOCTD UX UACHTH(H-
Kallud KaK OOBEKTOB IIPaBOBOTO peryaupoBaHud. Hamboaee pacrpoctpa-
HEHHBIM U IIOHATHBIM OAd IOPHCTOB IBAGETCSI CMapT-KOHTPAKT — IIO CYyTH
CaMOMCIIOAHSIEMBIH IOTOBOP C 3apaHee ONPEAEACHHBIMH YCAOBHAMH HCIIOA-
HEeHUd U, KaK IIPaBUAO, CYILIECTBYIOIINH Ha OaoKkderH-TIAaTdopMme. Ho, Ha-
OArOasl aKTUBHOE HCIIOAB30BAHHE NHTEAACKTYaABHOM COOCTBEHHOCTH U HMH-
dopmanmu B HH(POPMAITHOHHBIX CHCTEMAaX, CAEAYET B IIEPBYIO OYepeab Olle-
HHUBATh BO3ZMO2KHOCTDB ITPUMEHEHHNA CYIIIECTBYIOIIUX ITPABOBBIX MEXaHU3MOB
B HOBOH cpene. Kak cnpaBemanBo ormerua A.B. KopHeB, «H(popMaliyd,
IIyCTh U B 11U poBoH hopme, IPUHITUIIHAABHO He TPaHC(OPMUPYET XapaK-
Tep CO3laHMusa HOBBIX IleHHOocTel. OHa AUIIIL BHOCHUT OIIPEAEA€HHbIE TEXHO-
AOTHYECKHE HOBIIECTBa B CaM XapakTep IIPOHU3BOACTBA U OOMeHa ToBapa-
MH, 6oaee ITUPOKO — Oaaramin» [KopHes, A.B., 2019, c. 12].

HyzxHo moHmMAaTbh, YTO «IIHM(PPOBBIE» NEHBIH, «CMapT-KOHTPAKTBI», HC-
KyCCTBE€HHBIH HHTEAAEKT, POOOTBI, MHTEPHET-YCAYTH W HHTEPHET-B3aHMO-
OefcTBHE — BCE 3TO OIPEAEACHHBIE TEXHOAOTHYECKHE PEIIEHHd, aKTHBHO
TPaHC(OPMHUPYIOIIHECS B COOTBETCTBHH C 3aKOHOM Mypa, coraacHo KOTO-
pomy Kaxkaple 18 mMecsaneB BEIMHCAUTEABHBIE MOIIHOCTH B MHPE yABaUBAaOT-
ca. OgHaKo IPaBOBOE PETYAHPOBAHHE HE MOXKET U3MEHATHCA B reOMeTpHUde-
CKOH IIPOTPECCHUH, IIOCKOABKY PETYAATHBHBIN XapakTep IIpaBa IpearosaraeT
OIIPEIEAEHHYI0 CTa0OUABHOCTE. COOTBETCTBEHHO, HAZO BBIABAATH T€ KAIOUE-
BbI€ IIPOOAEMBI, KOTOPbIE NEHCTBUTEABHO HYXKIAIOTCH B IIPABOBOM PETYAU-
POBaHUU. BriaBaenue 3Tux HpO6A€M BO3MO2KXHO TOABKO IIPpX BHUMAaTEABHOM
aHaamu3e IIPaBOIIPUMEHHUTEABHOH IPaKTHKU. B TO 3Ke BpeMs 3aKOHOJATEAb-
CTBO [OAXKHO OBITH OY€Hb KOHKPETHBIM H PEryAUPOBATH TOABKO T€ OTHOIIIE-
HHUS, K KOTOPBIM HEBO3MOZKHO IIPHUMEHHUTE ACHCTBYIOIIEE 3aKOHOAATEABCTBO.
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BsepneHue. 3noxa umdpoBmnsaumm CTaBUT Nepep MccnefoBatensamy 3ajadn cuctemaTmsaumm
CYLLIECTBEHHbIX OCOBEHHOCTEN LdPOBOro NMPOCTPaHCTBA, BbIBMEHWS CYLLUHOCTU «MpaBa Ha
WHTepHeT», BOMYCTUMOCTU OrpaHnNYeHnst LMAPOBLIX MPaB rpaxaaH.

TeopeTn4eckme ocHoBbl. MeToabl. ABTOpaMMN M3yYeHbl OCOBEHHOCTU LIMGPPOBOM Cpedbl Kak
crneumguryecko MIMMaHEHTHON 06NacTu NMPaBoOBOro PEryvpoBaHuns, OOKTPUHA W 3aKoHoAa-
TENbLCTBO psifa CTPaH No Teme, onpefeneHbl OCHOBbI PEryNMPOBaHWA OTHOLLEHWIA B LMPO-
BOM npocTpaHcTBe Poccun. B kayecTBe METOAOB MCCNEAOBaHMSA MUCMONb30BanMch opmarb-
HO-IOPUOMYECKUIA METOL, CPaBHUTESbHbIA aHanus, opmManbHO-NOrMYECKUA U UHOYKTUBHbBIV
MeTofbl.

Pesynbtatsl nccnegosanus. MNpennoxeHsl OPMYNMPOBKM OCHOBHbIX MOHATUIA B UCCIIeQyeMON
obnacTtu: uMdpoBOE NPOCTPAHCTBO, LMAPOBONA PErvoH, umMdposas nnowagka 1 gp. YkasaHbl
Mepbl MO NNKBMAALUN UMAPOBBIX M. PaccMoOTpeHbl OCHOBHbIE CBOMCTBA MHOPMALMIOHHOMO
NMPOCTPaHCTBA W ero NpPou3BOAHbIX. BbISBNEHbI KONNU3UM, MOPOXAAEMbIE MPOTUBOPEUNIMA B
POCCUINCKOM 3aKOHOLATENbCTBE.

O6cyxnaeHne u 3aknodeHve. Kak nokasano vccnefoBaHve, NocnefHue HOBENSbl B 3aKOHO-
faTenbCTBE HapyLUaloT NPUHLUMN 6anaHca MHTEPECOB, He OTBEYaloT TPe6GoBaHUAM NepBoOOYe-
penHoro cobnofeHus npas YernoBeka U rpaxaaHnHa, npotveopeyar KOHCTUTYLMK U Mexay-
HapogHbIM goroBopaM Poccun. lMpu conocTaBneHun aTux Mep € 3apybexHbIMW aHanoramm
OCYLLIECTBIEH MOWCK UX MOTEHLUMANbHbIX HEAOCTATKOB U NpeAcTaBneHbl NPefoXeHns o Bo3-
MOXHbIX HanpaBfiEHNAX NX KOPPEKTUPOBAHUS C YHETOM crieumunyecknx ocobeHHocTen Lud-
POBOro NPOCTPaHCTBA.

KnioueBble crnoBa: NpaBoBoOe perynuposaHue, rnodansHas umdposas cpega, undposoe npa-
BO, orpaHun4eHue npaea, Konnnauna

Ona untupoBaHmsa: BawekuH A.H., [3ensnHckuin A.B. Npo6nemsl NpaBoBOro perynvposa-
HMSA OTHOLLEHWI B LundpoBoM npoctpaHcTae // Mpasocyame. 2020. T. 2, Ne 2. C. 126-147. DOI:
10.37399/issn2686-9241.2020.2.126-147
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Introduction. The era of digitalization sets for researchers the task of systematizing the essential
features of digital space, identifying the essence of the “right to the Internet” and the legitimacy
of limiting the digital rights of citizens.

Theoretical Basis. Methods. The authors studied the peculiarities of the digital environment as a
specific integral area of legal regulation, the doctrine and legislation of several countries on the
topic which determines the basis for the regulation of digital space in Russia. The formal legal
method, synthesis, analysis, induction and deduction were used as research methods.

Results. The wording of the basic concepts in the area under study is proposed: digital space,
digital region, digital platform, etc. The measures to eliminate “digital wells” are indicated. The
main properties of the information space and its derivatives are considered. The effects of any
contradictions in the legislation of the country are shown:

Discussion and Conclusion. As the study showed, the latest innovations in the legislation
contravene the principle of the balance of interests, fail to meet the requirements of observing the
rights of a person and citizen, and contradict the Constitution and international treaties of Russia.
When comparing these measures with their foreign counterparts, a search was made for their
potential shortcomings and proposals were presented on possible directions for their correction,
taking into account the particular characteristics of digital space.

Keywords: constitutional legal regulation, global digital environment, digital law, restriction of
the right, collision

For citation: Vashchekin, A.N. and Dzedzinsky, A.V., 2020. Problems of legal regulation in
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BBeneHnue

M udbopmarua na npoTaKeHUN HECKOABKHX TTOCAEIHUX AECATHAETUIH SB-
AfeTcs BeOyIUM PEecypcoM pasBHUTHS IUBHAH3AINK Oaaromaps ycKops-
IOIIUMCS TEeMIIaM COBEPIIEHCTBOBAHUSA KOMITBIOTEPHBIX TEXHOAOTHH U
cpencTB cBA3U B KoHIle XX — Hadaae XXI B. BHenpenue niudpoBhIX TEXHO-
AOTHH CIIOCOOCTBYET HE TOABKO MHOTOKPATHOMY KOAMYECTBEHHOMY BO3pac-
TaHUI0 oO0beMa HMH(OPMAIIMOHHBIX B3aUMOAEHCTBHUN, HO U €T0 CTPYKTYP-
HOMYy ycaoxkHeHUIO [Bopucos, P.C., 2011, c. 24]|. CopmupoBascsg HOBBIH
denomen — raobasrHag nuUdpPoOBasg cpena, KOTopad CaMHM CBOHM CyIlle-
CTBOBaHHEM BBbI3BaAa TPaHC(OPMAIIHIO BCeX cdep OOIIEeCTBEHHBIX OTHO-
mieHui#. B riepByIo odepenb BO3pacTaloIlye TEeMIIbI o0MeHa MHGopMaliuei
CKa3aAHUCh Ha COKpPAIleHHH 3aTpaT Ha IIOUCK HapTHEPOB B KOMMEPLHU H
nyreit cHaOxkeHus B aoructuke [Pemmua, C.C. u CaaBanosn, A.C., 2018,
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c. 160]. OHU TOPOAUAYN TPUHITUITMAABHO HOBbIE METOIUKU B MEHEIKMEHTE,
OIITUMU3UPOBABIIINE OPraHU3aIUI0 IPOU3BOACTBEHHBIX IIPOIECCOB, IIOMI-
00p ¥ OATOTOBKY KaapOB, B3AUMOAEHCTBHE OAPA3AEACHUN BHYTPU MPEI-
npuaruii [Kocoa, A.H. u denoceena, U.B., 2013, c. 65]. Poct o6memoB
o poBaHHON MH(MPOPMAIIMHM U CKOPOCTH ee IlepepaboTKu Irpeobpas3oBa-
AU 0a30BBI€ ITPUEMBI U O00ECHEeYHUAN MHTEPaKTHBHOCTH (DMHAHCOBOTO PBIH-
ka [Tpomnckasg, C.C., 2018, c. 29]. [TapaaseabHas pa3paboTKa COBPEMEHHBIX
MaTeMaTUYECKUX METOA0B MOIAEAUPOBAHHS, B YACTHOCTU B 00AACTHU TIPU-
HSITUS PENIeHUN y>Ke He IIPU HEAOCTATOYHBIX, a ITPU U30bITOYHBIX JAaHHBIX,
obocTpuaa KOHKYPEHIIUIO ¥ U3MEHUAA HPEACTABACHUSA O NPUOBLIABHOCTU B
skoHoMUKe [LlappkoBa, E.B., 2018, c. 17].

HoBrble 3KOHOMHUYECKHE yCAOBHSA BCETZIA BAEKYT 3a COOOM NIepeMeHBI B
COIIMaAbHOM OpraHu3alliH, KOTOPhIE, B CBOIO OYEepPelb, TPeOYIOT IPaBOBOrO
3akpernireHus. [{udpoBhle MeTOObl BHAYAAE TIPOHUKAU B cpepy MHGOpMA-
HOHHOrO ITpaBa [Bamekun, A.H. u Bammekuna, U.B., 2017, c. 17]. A naaee
B IIOAHOM COOTBETCTBHU C TOCIIOACTBYIOIIMM B IIE€PEAOBOH IOPUIUIECKOM
HayKe 3BOAIOIIMOHHBIM ITOAXO0Q0M Pa3BUTHE ITN(PPOBBIX TEXHOAOTHH BBHI3BA-
A0 cMeHY Bcel¥ npaBoBoii napanurmel [Kopues, B.H., 2018, c. 65]. Cospe-
MEeHHbIe (pyHAaMeHTaAbHbIE IOPUANYECKHE [MOAX0IbI OTPAKAIOT TPaHCcOp-
MaI{I0 COIIMyMa, MOATBEpPZKAAs, YTO WH(PpOPMAIIMOHHO-KOMMYHUKAITUOH-
HbI€ T€XHOAOTUHU, TEAEMATHIECKHUE CUCTEMbl 1 KOMMYHUKAIIUN BBICTYIIAIOT
6azucoM I POBOro MPOCTPAHCTBA U BAEKYT 3a CODOM CTaHOBAEHUE TAKHUX
IPaBOBBIX U KBAa3WUIIPABOBBIX KaTeTopuil, Kak, HAIIpuMep, nudposad 0e3-
OIacHOCTE U U pPoBoi#l cyBepeHuTeT |TepeHTreBa, A.B., 2018, c. 69]. Kak
CA€ICTBUE MbI NeHCTBUTEABHO MOXKEM HaOAIOJATh CTPYKTYPHBIE N3MEHEHUS
B 3aKOHOATEABCTBE, 3aKpeTAdoIe 6oAee BLICOKHY YPOBEeHb HH(pOpMAIIU-
OHHO# OTKPBITOCTH B3aUMOIEHUCTBUSI SKOHOMUYECKUX CyOheKTOB [Baleku-
Ha, U.B., 2014, c. 43].

Teope’rnqecxne ocHOBBI. MeTOoABI

B mpencraBaeHHOM cTaThe HCCAEOYyETCS MPOOAEMAa COBEPILIECHCTBOBAHULA
IPaABOBOTO PETYAUPOBAHUA IIM(PPOBOTO HpocTpaHcTBa Poccutickoit Pene-
paumu. B KagecTBe METOZIOB HMCCAEIOBAHUS HCIIOAB30BAAUCE (POPMAABHO-
IOpUANYEeCKUE MeTon, CPaBHUTEABHBIN aHaAu3, (POPMaAbHO-AOTHYECKUU U
UHAYKTUBHBIA MeToAbl. BaskHBIM (paKTOPOM B IIPOIIECCE HUCCAEIOBAHUS aB-
TOPbI BUAAT HEOOXOAHMMOCTH IIOHMCKa KOMIIPOMHCCA MEXKIY MyOAUYHBIM H
YaCTHBIM HHTEPECOM — OJHOBPEMEHHO MOTPEOHOCTHIO B MPECEUYEHUH IIpe-
CTYIIA€HHH, COBEpPIIaeMbIX B paMKax HH(MOPMAIIMOHHOMN Cpeabl, U HEYKOC-
HUTEABHBIM COOAIO[EHHEM OCHOBOIIOAATAIOIINX IIPaB U CBOOOJ AWYHOCTH.
[Ipu HapyIIEeHWH 3TOr0 KOMITPOMHCCA IMOIUPAIOTCS MHOTHE abCOAIOTHBIE
IIpaBa 4Y€AOBEKa — HaIIpHMeEpP, B HEKOTOPBIX CTpaHax HapyllaeTcd IpPUH-
U aHOHUMHOCTH B MHTepHeTe. Bo MHOTUX cTpaHax HErAacHo (a riae-To u
OTKPBITO) IIPOU3BOAUTCS HHTETPUPOBAHHBIN cOOp MHQOPMAIIUHN O COBEP-
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HIEHUU TpazkKJaHaMHU ONPEIEACHHBIX AeficCTBUIl B MH(POPMAIIHOHHOM IIPO-
CTPAHCTBE, OPraHMU3yeTCHd CAEXKKAa 3a AWIlaMH H30paHHBIX KaTeropuil, Ha-
pyiiaercda uHPOPMAIITMOHHAS, B TOM YHCAE U U poBasi, 6€30I1acHOCTb KaK
OTAEABHBIX HHAWUBUMOB, TaK U IIEABIX rocyaapcTB. IloanmTHdeckue SAUTHI
psiia cTpaH, omacasiCh 3a COXPaHHOCTb KPUTUYIECKON HHPPACTPYKTYPhI Ha-
XOMALAIIUXCA TI0[] UX HEIOCPEACTBEHHBIM YIIPABACHHEM TIOCYAapCTBEHHBIX
VIPEXKOEHUH, CTPEMATCH CTHMYAUPOBATH OTEYECTBEHHYIO IIPOMBIIIIACH-
HOCTB K CO3/IAHUIO U BBIIIYCKY HOBBIX TEXHOAOTHY, KOTOPhIE MOTAHU ObI CTATh
[OOCTOMHOM aAbTepHATHUBOH raobasbHbIM IT-mIpomykTam, 6GoAbIIag 4acTh KO-
TOPBIX HA CETOMHSAIIHUY EeHb UMEET 3apyDekHOe ITPOUCKXOKIEHHE.

[Ipu sTOM YacTo He YYHUTHIBAIOTCA HEKOTOpPhIE Ba’KHble OCOOEHHOCTHU
1 POBOH Ccpeapl, a 3aKOHOIATEeABHOE PETYAUPOBAaHMUE [IPABOOTHOIIEHUH B
naHHO# ob6AacTu AMOO HE OCYIIECTBASETCS, AUOO IPOU3BOIUTCS CO 3HAYH-
TEeABHBIM «II€PEBECOM» 3aIIPETUTEABHBIX U KapaTeAbHBIX HOPM Ha HIpeny-
IpenuTeAbHBIMH, IpeBeHTUBHbIMH [HumecoB, B.A., 2014, c. 131]. Heab3a
3a0bIBATh U O HAAUYHUU CHEIM(PUYECKOTO YACTHOTO KOHTHHYHUTETa, KOTO-
PRI PaKTHIECKHU CBA3BIBAET (PU3UYECKOTr0 TPaskIaHUHA U €T0 «ITU(PPOBYIO»
cymuocTh [Tanumon, O.B. u llleBuenko, A.P., 2019, c. 7]. 3akoHOATEADL-
CTBO BO MHOTHUX CTPaHaxX ITOKa He VYUTBHIBAET CHEIIN(PUKY KATETOPHH «ITHU(]-
POBOE TPaKIAHCTBO», PEAAH3AIIUS KOTOPOH BO3MOXKHA IIPU PETHUCTPAIIUU
TaK Ha3bIBAEMOTO «ITHPPOBOTO macroprar. OJHAKO MOCTEIIEHHO 0CO3HAETCS
HEOOXOMMMOCTD PACIIHPUTE TIOHUMAaHUE 3TOH KaTEeTOPHH, HE OTOXKIECTBAAL
€€ TOABKO AHIIb C BO3MOXKHOCTBHIO XPAHEHHsSI OCHOBHBIX JAHHBIX 0 (pU3UYe-
CKOM AHIIE, OIAATOH IITPadoB, Hogaded UCKOB 1 O0pAaIlleHHH, T. €. C TeXHU-
YEeCKUM YIIPOIIEHHEM MOKYMEHTO000pOTa Ha OCHOBE BHEAPEHUS ITUPPOBBIX
TexHoaorui [Bamekuna, 1U.B., 2016, c. 24].

[TomoOHBIE (ITOKa ellle OorpaHHYeHHbIe) BapHUalluH ITU(PPOBOrO IPasKIaH-
CTBa y3Ke€ pPeaAru30BaHbI B pdale TOCYAapCTB, B TOM YHUCAe B DcTOHUU U Poc-
cun (crieruaspHbId ID ynn u YOK coorBercTBeHHO)!. Ll poBoe rpazkaaH-
CTBO B IIIUPOKOM CMBICAE IIPEICTABAAETCS 3HAYUTEABHO DoAee eMKO# KaTe-
ropueii, BRAIOYAIOIIEH B ceOs HE TOABKO Pa3AWYHBIE YIETHO-PETUCTPAIIMOH-
HbIe MaHHBbIE, IPEIOCTABASIONINE, HATIPUMED, BO3MOXKHOCTD AHUCTAHITUOH-
HOTO IIPHUOOPETEeHNd UMYIIIeCTBa, HO U CBO€OOPa3HbIH «ITH(POBO» ITIOPTPET
rpaskaaHUHA, KOTOPBIY ITHUINIETCS HIMPOKUMH Ma3KaMU aKKayHTOB, COIIH-
aAbHBIX ceTel, cepBucoB [MoxuH, B.4. u Mapteinuyk, O.H., 2006, c. 61].
B KaKZIoM KOHKPETHOM CAydae COAEpzKaHHE «[IHU(PPOBOTO I'PasKIAHCTBA»
UHIUBUYAABHO, IPH 3TOM BO MHOTHX CUTYAIIUSX CYIIECTBYET CBA3b MEKIY
COAEP3KUMBIM aKKAyHTOB I'PaskJaHUHA B COIITMAABHBIX CETSIX U €T0 PeaAbHBI-
MU JIEeUCTBUSIMH, IIPEAIIOYTEHUSIMHU, B3TASIIAMH.

udpoBoii nacmopT (B KOHTEKCTE HACTOSIIET0 HCCAEIOBAHUS TOHATHSI
Iu(POBOro IacropTa U IMMQPPOBOT0/CETEBOr0 I'PasKIAHCTBA COBIIAIAIOT)

1 URL: http://e-residence.pro
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BBITIOAHSIET TIPEK/IE BCETO PEIPE3eHTATUBHYIO, COITHAAN3HUPYIOIYIO, UIECH-
TUPUKAITMOHHYI0, KOMIIEHCATOPHYIO (PYHKIINH, a HapIay C HUMHU — U Pl
npyrux. akTUYECKU HaAUYHE CETEBOTO TPasKIaHCTBA TO3BOASIET YEAOBEKY
HEe TOABKO OOIIATBHCH, HO U IIOAHOIIEHHO PEaAM30BBIBATHCS, OAYYATH 00pa-
30BaHME, a TAKXKE€ 3aHUMAaTbCd IIOAHOIIEHHOM 5KOHOMHUYECKOU NedTEABHO-
CThIO aucTaHIMoHHO [Epios, B.B. u AoBuos, [.A., 2007, c. 29|. Haauuue
YYEeTHBIX 3allUCeH U aKKayHTOB, SIBASIOIINXCS COCTABHBIMM KOMIIOHEHTAMH
U POBOH Cpedbl U €€ IAEMEHTOB (0 HUX pedb MOMAeT HUIKE), ITO3BOASET
COBPEMEHHOMY T'PazkJaHUHY, HEPEOKO CKPBIBASCH IIOJ MACKOM aHOHUMHO-
CTH, BBICKA3bIBATh OIIPEeAEeACHHbIE MHEHHUS, JEMOHCTPUPOBATH OMAIEPIKKY
IOAUTHUYECKHUM OBUXKEHUAM, HATIOAHATH COJIEPKAHUE CBOUX Hpoduaseit ab-
COAIOTHO AIOOBIM KOHTEHTOM, CTAHOBHACH B IIM(PPOBOM IIPOCTPAHCTBE TEM,
KEM €My XOTEAOCH ObI cTaTh B peaabHoi xku3Hu [Tushnet, M., 2015, p. 639].
udpoBoe rpaxkaHCTBO, [IOAPaA3yMeBAaIOIlee HAAUYHE ITIEPCOHAABHBIX cali-
TOB, CTPAHUIL U aKKayHTOB, II03BOASIET YEAOBEKY OCBAUBATH, IPOU3BOIUTH
U PacCIpOCTPaHATh WH(POPMAIIHIO MUCTAHIIMOHHO, OIEPATHBHO, IlEA€HA-
IIPAaBAEHHO ¥ BO MHOTHX CAyYasiX C MUHHUMAaAbBHBIMH OT'PDAHUYEHHUSIMH U UC-
kaskeHusaMmu [Kocosa, 10.A., 2011, c. 60].

[IyreM o3HaAKOMAEHUS C HUMPPOBBIMU IAcCIOpTaMu (TpaskaaHCTBaAMM)
OPYTUX MOAB30BATEAEH WHAWBHUJ HAXOAUT OPUEHTHUPHI Al CBOEH IIPaKTH-
YEeCKOU OedATEAbHOCTH, B HEKOTOPBIX CAyYasX OH IIPEAITPUHUMAET MOIBIT-
KU accoInupoBaTth cebd ¢ HuMu. CTaHOBSCH ITOIyTIYNKOM ITOTOKOB MHQOP-
Manuu, u@pPoBoi rpakIaHUH COITHAAU3UPYETCH, [TOAYIaEeT HOBbIE 3HAHUS
U BKOHOMHYECKHE BO3MOXKHOCTH (TPYAOyCTPOMCTBO, KPEAUTOBAHUE H IP.).
B03MOKHOCTEH AHUCTAHIIMOHHOTO [TOMCKA KOHTAKTOB BBIITOAHSIET KOMIIEHCA-
TOPHYIO (PYHKIIHIO, CHUXKAd ITOTEHIIHAABHYIO YyIPO3y CTpecca, JaBasi TOAB30-
BaTEAIO OLIyIleHHEe MPUOOIIEHHOCTH K TAOOAABHOM Cpefie, IPUTAYIIAsT OIIy-
HIEHUS OTUYYKIEHHOCTU U oauHo4decTBa. COAEepPKUMOE aKKAYHTOB CETEBBIX
rpazkaaH [I03BOASET APYTUM ITOAB30BATEASIM HACHTU(MHUIIMPOBATDL UX, HaAa-
XKUBaTh obiieHue [Salakhova, V.B., et al., 2017, c. 121].

KoneuHo, BrlgeaeHre 0c060# KATETOPHUH CETEBOT0 TPasKIaHCTBAa 00YCAOB-
A€HO CIIeIIN(PUYEeCKUMH depTaMHu IIu(pPoBoi cpenbl. [IoaToOMy HEBO3ZMOXKHO
IIOCTABUTh 3HAK PABEHCTBA MEXKY MOHATHIMU «OOBIYHOTO» B ITU(PPOBOTO
(ceTeBOro) rpazkgaHCTBa, TaK KakK IIepBOe MOoApa3yMeBaeT IIPABOBYIO CBA3b
UHOUBUIA C KOHKPETHBIM rOCYyIapCTBOM, 00YCAOBAHUBAIOIILYI0 COBOKYITHOCTh
HUX B3aUMHBIX IIPaB U 00s13aHHOCTE, B TO BpeMsd KaK raobasbHas 1 poBas
cpena, IopoxKaaroIas MU(POBOe IPakIaHCTBO, HE HaAaraeT Ha MHTEPHET-
TIOAB30BATEAEH TSIKEAOTO OpeMeHU 00s3aHHOCTEM, XOTS U IIPEIAaraeT UM
B3aMeH COBOKYITHOCTE (DOPMaABHO He 3aKpPEINAeHHBIX (KaK, Hampumep, op-
MaABHO He 3aKpenaeHbl, HO obitenpuHaTsl RFC — Requests for Comments)
UPPOBBIX «OOBIYAEB» — HETAACHBIX, HO Ha IIPAKTHUKe OeHCTBYIOIINX MIpa-
BHA IIOBeZieHUs B 3ToH cpene [BeraapsH, M.E. u [Iuukypenko, E.A., 2014,
c. 70]. OTaoeAabHBIE TIPUAOXKEHUS BCE K€ HAAAraloT HEKOTOpPBIE OrpaHUYe-
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HUS, 0093bIBas MMOAB30BaTeACH IIPU MMyOAMKAIIMH Pa3AUYHBIX MATEPHAAOB,
00CYKIEHUH ONIPEeNEeACHHBIX COOBITHH He YyIIOTPeOAITh HEIIEH3YPHY0 OpaHb,
HE OCKOPOAATH APYTHX IToAb30BaTeAeii. HecobAaromeHe MOMOOHBIX IIPABUA U
00BbIYa€eB BEAET K OTUYXKAECHUIO ITUPPOBOr0 rpaskaIaHUHA, CHUKEHHUIO YPOBHS
B3aMMOAeHCTBUSA MeXKAY HUM U APYTUMH YYaCTHUKaMH KOMMYyHHKaIu [Ba-
miexkuH, A.H. u llleBuenko, .M., 2018, c. 24]|. Mexxay peasbHbBIM U CETEBbIM
rpazkJaHCTBOM BO MHOTHX CAyYasX eCTb Koppeasdius. Hampumep, mpaBoBasd
CBSI3b AHIIA C T'OCYAPCTBOM B PEaAbHOM MHpPE, OO0YCAOBAWBAOIIAS ITPOIKHU-
BaHHUE €ro B OIIPEICACHHON CTpaHe, MOXKET BAUSTH HA HEKOTOPbIE AEeHCTBULA
CeTeBbIX I'pazkiaH B IudpoBol cpene [TeperntreBa, A.B., 2010, c. 64].

B kauecmse npumepa MONKHO npusecmu co2iacosaHHble npomecmHyble
sblcmyrnJjieHust Ha HOB8OCMHOM nopmaJie ,Heﬂcjou, sblpasuswiue Hed080.1bCcmeo
SCMOHCKUX cemesblxX zpamdaH delicmeusimu KOMNAHUU SLK, Kromopasi, no ux
MHEHUN, Hapyuwuila KOMMYHUKAYUU Memdy pﬂdom HaceJleHHblX NYHKMmMos8 8
Scmoruu. OU.QGU.(?HO, umo umeHHO 3CMmMoHCKoe ZPCI.?KIOG.HCTTLGO 8 cosoKynHocmu c
NOCMOsAHHbIM NnpoxKusaHuem smux Jiuy Ha meppumopuu ScmorHuu O6yCJlOGLlJlO
ux nosslieHHoe sHumaHue K yK,aSaHH.Olj. npo6ﬂeme, umo nposieusiocb U 8 KOM-
MeHmMmuposaHUuu HO80CMuU 0 KOMNaHUUW SLK>.

Urak, c ogHO CTOPOHBI, IIU(PPOBOH I'PaskKAaHUH (€CAM IIOHUMATL CETEBOE
TPa’kIaHCTBO B Y3KOM CMBICAE, T. €. KaK id MOIYAb, ITO3BOASIFOIIHY COBEp-
IaTh Ha TEPPUTOPUHU OIIPEACACHHOM CTPAHBI Pa3sAMYHBIE I'PazkIaHCKO-IIpa-
BOBBIE CIEAKM, XPAaHUTh Ha HOCUTEAE JAHHBIX, BbBIJABAEMOM I'OCydapCTBEH-
HBIM OpPTaHOM OIIPEIEACHHOM CTpaHbl, HEKOTOPhIE CBEAEHUA O PEAABHOM
rpaskaaHuHe) CBI3aH C OIIPeaeACHHBIM rocyaapcTBoM. C apyro# CTOPOHEI, ce-
TeBOE I'PazkJaHCTBO KAK COBOKYITHOCTb HHTEPHET-IIOPTAAOB, CEPBHUCOB, ITH]-
POBBIX HMCTOYHHKOB I/IHCbOpMaLII/II/I, T. €. IOHUMa€MO€ B IIIHMPOKOM CMBICAE,
B OOABIIIMHCTBE CAyYAEeB ABASIETCS TAODAABHBIM, MHTEPHAIIMOHAABLHBIM. [Ipu
3TOM B HEKOTOPBIX CTpaHax (Hampumep, B WpanHe) MHAWBUL MOXKET HUMETh
AUWIIL UPAHCKOE ITH(PPOBOE IPazKAaHCTBO BCAEICTBHE IIOAUTHKU KpaifHero
IIUPPOBOTO H30ASIITMOHU3MA, ITPOBOAUMON MPABUTEABCTBOM 3TOM CTpPaHBI®.
B HEKOTOPBIX rocymapCcTBax M3-3a OTCYTCTBHS II0 SKOHOMHUYECKHM HIPUIH-
HaM ZIOCTyIIa K MU POBBIM ITPOAYKTAM HHAUBUALI AIIPHOPH HE MOTYT UMETh
U POBOTO I'paskAaHCTBA. B 11eaoM, oHAKO, MOXKHO KOHCTATHPOBATD, YUTO
U POBOE TPAKIAHCTBO B OTAUYHE OT TPAIUIITMOHHOTO (PEAaABHOI0) SBASIETCH
raobasbHBIM. [{udpoBoe rpazkaaHCTBO (M B Y3KOM, H B IITUPOKOM CMBICAAX)
MOXKET ObITH 0OPETEHO IIyTeM HAaAWYUS AOCTyHAa K VIHTEpHETY, PETUCTPAIIUU
Ha OIIpefleAeHHBIX cepBUcax. COOTBETCTBEHHO, HAAHIIO PA3AMYUS B OCHOBA-
HUIX IIPUOOPETEHHUS TPAIUIIMOHHOIO U CETEBOr0 BUIOB IPaskKIaHCTBA.

2 URL: https://hudoc.echr.coe.int/eng#{“fulltext”:[“\”"CASE%200F%20DELFI%20AS
%20v.%20ESTONIA\™”], “documentcollectionid2”:[“GRANDCHAMBER”,”CHAMBER”
],”itemid”:[“001-155105”]}

3 URL: https://habr.com/ru/company/digital-ecosystems/blog/461019/
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XoTa dpeHOMEH ITH(POBOTO IIPOCTPAHCTBA €Ille HEJOCTATOYHO U3yYEH B
COBpEMEHHO HAayKe, B 3aKOHOAATEABCTBE Psi/ia CTPAH II0X0XKHE AePUHUITHU
y¥Ke UCIIoAB3yIoTcs [Anisimov, A.P., Ryzhenkov, A.J. u Kozhemyakin, D.V.,
2015, c. 104]. IlpencraBaseTcd BO3MOXKHBIM OIIPENEAUTH Yugposoe npo-
cmpaHcmeo KakK COCTaBHYIO YacTb MH(OPMAIIMOHHOTO ITPOCTPAHCTBA, BO3-
HUKAIOIIYI0 Ha OCHOBE IIU(PPOBOH YacTu MH(MPOPMAIIMOHHON Ccpeabl, YCAOB-
HO COBHAIAIOIIYIO C TEPPUTOPHUAABHBIMHU TPAHUIIAMH OIPEAEACHHOIO TOCy-
[JapCTBa, BKAIOYAIOIIYI0 B cels pal KOMIIOHEHTOB, TAKHUX KakK ITU(PPOBbBIE
noas (aHra. digital fields), mudpoBbie maomaaku (aHra. digital grounds),
UMEIOIIYIO OIIPEIEACHHBIE OTAMYUTEABHbIE CBOMCTBA M HPHU3HAKHU (HAIIPHU-
Mep, MHOTOIIOTOKOBBIY XapakKTep IMOAYYEeHUd ITN(PPOBBIX MJAHHBIX, BBICO-
KYIO CTElIeHb HHTEPaKTHBHOCTH, U3MEHYUBOCTE). Ll1dppoBoe IIpoCcTpaHCTBO
basupyerca Ha HHPPACTPYKType ILIHU(PPOBOM cpenbl (6a3bl JAHHBIX, DAEK-
TPOHHBIE KHUTH, TEAEMATHUIECKHUE CETH U MpP.) U 00beIUHIET COBOKYITHOCTD
UPPOBBIX HOPM, [TUQPPOBBIX U COIHAABHBIX MPAKTUK, OTHOIIEHUH MEXKIY
IPOCBIOMEPAMHU (QHTA. Prosumers), BAQAEAbIIAMH UHTEPHET-CAUTOB, TOCYy-
[JapCTBOM, OOUTATEAIMH PA3AMYHBIX [TU(PPOBBIX IIPOCTPAHCTB, IIOAEH, IIAO-
IaJI0K U ApP. (CM. PUCYHOK).

WH®OPMALIMOHHOE
NMPOCTPAHCTBO

NHOPACTPYKTYPA

MHd)OCVICTeMbI WU KOMMYHUKaLUnn

NHOOPMALIMOHHAA CPELOA

LIM®POBOE NMPOCTPAHCTBO

CooTHoLlleHve MeXOYy KOMNOHEHTaMu MHOPMaLMOHHOIO NPOCTPaHCTBa
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[udpoBrle TPOCTPaHCTBA HECKOABKHUX TOCYAapPCTB MOTYT COCTaBASTH
yugppossle pezuoHsl (aHTA. information regions). CooTBETCTBEHHO, UX MOIK-
HO paccMaTpuBaTh KakK OOBbeAHWHEHHBIe NHU(POBBLIE IIPOCTPAHCTBA He-
CKOABKHUX CTpaH, UHTETPUPYVIOIIHE CEeTEeBbIX/pPeaabHbIX I'pazkaaH psaa ro-
CYyIAapCTB, MPUAEPKUBAIIIUXCS CXOMHBIX WAW HACHTHUYHBIX CTAHIAPTOB,
CTEPEOTHIIOB OBeAeHUd B IU(PPOBOY 1/uAu opraliH cpene, IperuMyIie-
CTBEHHO ITOAB3YIOIIUXCHA OOHUMHU U TE€MHU K€ IIPHUAOKEHUIMH, UHTEPHET-
catitamu, CMU.

Lugppossbie nosst — CTPYKTYPHBIE SA€MEHTHI IIH(POBOIO IIPOCTPAHCTBA,
COOTBETCTBYIOIIIE COBOKYIIHOCTU CETEBBIX/pPEaAbHBIX T'pazkaaH, o0bemIu-
HEHHBIX OOIIHOCTBHIO ITU(PPOBBIX UHTEPECOB H/HUAH 00PAa3YIONIUX SKOHOMH-
YeCKyl0, BO3PaCTHYIO, TEPPUTOPHAABHYIO HAM KaKyI0-AMOO APYIyio OOII-
HOCTB B peaAbHOM KH3HH, HCIIBITHIBAIONINX Ha ce0e BAUSHNE CXOIHbBIX ITH(-
POBBIX U PEAABHBIX MU(OB, IPAKTHUK, UCTOYHUKOB HH(POPMAITUHU (HE TOABKO
SAEKTPOHHBIX) U IIPOEIHPYIONINX UX Ha PEAAbHYI0 U IMUQPPOBYIO OeHCTBU-
TEABHOCTb. DTO MOTYT OBITH, HAIIPHUMED, KUTEAH TOpoja, IIPEeACTaBUTEAN
KaKOI\/II-AI/I6O npocpeccmn, IIOAIINCHUKHU OAHOIIOPAAKOBBIX COLIMAABHBIX C€-
Tel. AKTUBHBIE ITIOAB30BATEAN OIIPENEACHHBIX IIN(POBBIX PECYPCOB 00aama-
IOT CXOAHBIMHU MHTEPEecaMU, IIN(PPOBBIMH «IPUBBIYKaAMU», YPOBHEM 00pa3o-
BaHHOCTH U KYABTYPHOT'O IIOTEHIIHAaAA.

Lugppossle nowadku — CTPYKTYpPHBbIE KOMIIOHEHTHI ITH(POBOH Cpenrl,
BKAIOYAIOIIIHE B ce0d MaAOYHCACHHBIE COLIMaAbHbIE IPYIIIEI, 00beIMHEHHBIE
COBMECTHBIM OBITOM H/HAWM HHTEPECAMHU, HCIOAB3YIOIIHUE OIIpeAeACHHBIE
HHTEPHET-PeCypPChI, IIeYaTHbIe U HHbIE HCTOYHUKN MH(OPMAIIHH.

3ameTuM, 4To 1M POBasi Cpeaa YaCTUIHO MOKET IEePEXOIUTHL B HETATUB-
HOE COCTOsIHHE, YCAOBHO HasbIBaeMoe yugposgoil simoil (aHra. digital ditch).
OTO MOHATHE XapaKTepU3yeT HaAUdYHe HEKOETO IIPENSaTCTBHS 1A CBOOOHO-
ro oomeHa mHQpOpPMaIUed, KOTOPOe ITI0AB30BATEASIM ITPUXOIUTCS ITPEOIOAE-
BaThb, IIPUKAQOBIBAAd JOIIOAHUTEABHBIE YCHUANWA U ITPUMEHAL ITPUKAAQIHBIE HA-
BBIKU. [[udpoBasa gmMa MoKeT BOZHUKATh, HAIIPUMEDP, MEKIY TOCyaAapCTBOM
U CETEeBBIMHU / pEaABHBIMH TPaXKIaHaAMH.

MookHo ecnomHume HedagHUU 3anpem POCCUUCKUX UHMEpPHEMmM-Cepaucos Ha
YKpauHe, 8 pe3ysbmame KOMOpPo20 YKPAUHCKUX Cemeegblx/ pealbHblX 2parxo0aH
nonsimanuce «¥enopmuposams» U3 00H020 UUGPo80o20 pe2uoHa 8 Opyeoti. Ilocne
9M020 YKPAUHCKASL ayoumopusi psioa pOCCUICKUX Ccep8ucog cokpamuniacs bonee
uem Ha 20 npoueHmos, HO MHO2Ue noslb3ogamenu ocmanucst 6aazodaps VPN u
UHbLM mexHuueckum cpedcmeam®.

OTOT (paKT CBUAETEABCTBYET O TOM, YTO IPU BBIHYKIEHHOM U CIIOHTAH-
HOU cMeHe U POBBIX IToAeH HAU PETrMOHOB HEIOBOABCTBO IIU(PPOBBIX U pe-
aABHBIX TpakKJaH, HapyIIeHue IIpaBa AloIed Ha HH(POPMAIIUIO MOXKET yIPo-
KaTh IOAUTUIECKOU CTaOHUABHOCTH TOCyIapCTBa.

4 URL: https://delo.ua/business/tri-mesjaca-bez-vkontakte-333987/
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[ucpoBbie IMBI MOTYT BO3HUKATh MEXKIY OTAEABHBIMU peasbHBIMU /ceTe-
BBIMH TPazKJaHAMH B MEXKIy COOOIIECTBAMHU B ITU(PPOBOM IIPOCTPAHCTBE U
OTPazKaIOT COCTOSHME ITM(PPOBOIO HAH PEAABHOI'O KOH(PAHKTA MEXKIYy HUMH,
XapaKTepU3YyIoIleecs arpeccuel, HalpsaskKeHHOCTHIO U APYTHMU 3MOITMOHAAB-
HBIMU IIPOSIBAEHUSIMH, BOZHUKAIOIIEE I10 ITPUYHHE CEPbE3HbIX OTAUYUI B BO3-
PacTHOM, MHUPOBO33PEHYECKOM U APYTHX acleKTax. Takrue KOH(AUKTHI BO3-
HUKAIOT, HallpUMeEp, MEXIy YA€HAaMH CEMBM M3-3a pPa3HUIbl B MHUPOIIOHU-
MaHUH, ODAUBKUMH OPY3bIMHU, TPAHCAHUPYIOIIUMHU ITOASPHBIE TTOAUTHIECKUE
IIEHHOCTH, MEXKIY MNPEACTABUTEAIMHU 3THHUYECKOTO OOABIIIMHCTBA U HWMMHU-
TPaHTaMH, MEXAY HOCUTEAIMH 0OOTaTor0 KYABTYPHOTO U 00pPa30BaTEABHOTO
IIOTEHIIHNAAA ¥ MaAOOOPa30BaHHBIMHU AIOBMU, MEK/Y PEAAbHBIMH / CETEBbIMU
rpaskaaHaMH Pa3AMYHBIX I'OCYAAPCTB B IIEPHO BOOPYKEHHOTO IIPOTHUBOCTO-
STHUS TTOCAETHUX. [IAS HEOMyIIEeHUs HOA00HBIX TPUMEPOB AECTPYKTHUBHOTO
B3aUMOAEHCTBUS I'OCyJapCTBY B pPaMKax CBOETO MH(POPMAIIMOHHOIO (BKAIO-
4aromero MUQpoBoe) IPOCTPAHCTBA HUMEET CMBICA YBEAHYHBATDL YHCAO IIAO-
0K JUAAOTA MEXK/AY Pa3HBIMU HH(POPMAIIMOHHBIMH PETHOHAMH, IIOAIMHU U
TIAOIIIAIKAMHU, YEMY CIIOCOOCTBYET peasn3allus IIpaBa Ha J0CTyIll B UHTepHeT,
BHeceHHOro OOH B CIIMCOK HEOTHEMAEMBIX IIpaB anuHocTH (2011 r.). Ipexn-
CTaBASIETCH, YTO MEPOIIPUATUS 10 00ECIIeYeHUIO 3TOTO IIpaBa JIOAXKHBI CTATh
OJHUM M3 HallpaBAECHUU COIIHAABHOU MMOAUTHKH Poccuu.

[IpOTUBOIIOAOKHOE IBACHUE — UHPOPMAUUOHHBLLU Mmup (aHTA. information
peace). 9TUM TEPMHUHOM XapaKTePU3yeTCHd COCTOSHUE IMIPOAYKTUBHOI'O B3a-
UMOAeHCTBUSA, COTPYAHUYECTBA B CAMBIX PA3HbBIX chepax MeKIY OTAEAbLHBI-
MU TUQPPOBBIMH / PEAABHBIMU TPazKAaHaMU, IIAOIIAIKAMHU, ITOAIMH, PETHO-
HaMH, IPOCTPAHCTBAMHU.

B rkauecmee npumepa MOXKHO npueecmu npakmuky e3aumooeiicmeust Hop-
8EIHKCKUX 20CYOAPCMBEHHBIX OP2AHO8 (0COOeHHO NOAUYUUU) ¢ YUpposbimMU/ peaib-
HbIMU 2pasK0aHaMuU 3moti CmpaHsL®.

Terepb pacCMOTPHM OCHOBHBIE CBOMCTBA IIHM(PPOBOTO IIPOCTPAHCTBA U €T0
IIPOM3BOAHBIX. MOKHO yTBEPKIATE, YTO [IU(PPOBOE IIPOCTPAHCTBO UMEET PAL
criertupuiaecKux ocobenHocTedt. Cpeny HUX HauboAee BasKHBIMHU (B KOHTEKCTE
HAIIIeTO UCCAEIOBaHMsI) KaXKyTCHd TaKie, Kak (pparMeHTHPOBaHHBIH XapakTep
nU(POBOH KYABTYPBI, ObICTpas IIPHUCIIOCAOANBAEMOCTEh CETEBBIX I'pazKIaH K
OAOKVPOBKE IIPABHUTEABCTBOM HEKOTOPBIX PECYPCOB, IOBBIIIEHHBIH YPOBEHD
arpeccuy MHOTHX CyOBEKTOB ITM(PPOBBIX ITPOCTPAHCTB/IIOAEH U Op., IIOBbI-
IIeHNEe YPOBHS 3aBUCHMOCTH CETEBBIX IPasK/IaH OT CBOET0 HH(OPMAIIOHHOTO
(b poBOTO) IPOCTPAHCTBA/ TIOAS ¥/ UAYU ITPUBBIYHOMN ITAOIIAIKY.

OT0 HabAlOoeHHE IPUBOAUT HAC K ITPOOAEME OCYIIIECTBAEHUS IIPaBOBO-
ro pPeryAupoBaHUs B uccaeayeMoii cpepe. MHorue rocynapcTBa, He Keaas
boaee MUPHUTBCH CO CTATyCOM HaOAIOOATEAs, IIEPEeIIAN K aKTUBHOU IH(-

5 URL: https://eurasialaw.ru/nashi-rubriki/politsiya-gosudarstv-mira/politsiya-ko
rolevstva-norvegiya
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POBOii TIOAUTHUKE, CTPEMSICH HE TOABKO YCTAHOBHUTH «ODIIME IPaBUAA HUTPBID»
Ha COOCTBEHHBIX MH(OPMAIIMOHHBIX MOASIX, IpecedYb HapyILIeHHs IIpaB Ha
HHTEAAEKTYAABHYIO U IPyTHe BUABI COOCTBEHHOCTH, HO U «3aPETyAHPOBATH?
HuTepHET IIyTeM CO3MaHHUS CIIEIIMAaAN3UPOBAHHBIX HAA30PHBIX OPraHoOB,
00pBOBI c aHOHUMHOCTRIO U IIp. [Scott, C., Cafaggi, F. and Senden, L., 2011,
c. 187]. Ilpu 3TOM GOABIITMHCTBO rOCYAaPCTB, IIPOEIIHPYs Ha I POBOE IIPO-
CTPAHCTBO M €ro KOMIIOHEHTHI apoOUpoBaHHLIE B APYTUX cepax obiie-
CTBEHHBIX OTHOIIIEHUN METOABI IIPABOBOI'0 PETYAMPOBAHUS, HE YIUTHIBAIOT
KpailiHe OorpaHUYEeHHbBIH [IOTEHIINAA IIepepacIIipeeAeHUs IIN(PPOBBIX PECYpP-
coB [Axmanees, P.I'. u Kocos, M.E., 2017, c. 12].

B conmaabHOM cdepe rocyapcTBa BBIITOAHSAIOT CBOU ITO3UTHUBHBIE 00sI-
3aHHOCTHU IIO0 PACIpPENEACHHIO PA3AWYHBIX OAar (meHCHM, mocobuii u ap.).
B mudgpoBoM mpocTpaHCTBE 3aKOHOOATEABCTBO OOABIIHHCTBA Pa3BUTBHIX
CTpaH BO3AaraeT HEIOCPEACTBEHHO Ha I'OCyAapCTBa rapaHTUPOBAHHOE BbI-
IOAHEHHE TIpaB U CBOOOJ AUYHOCTH B 3TOH chepe, TAKUX KaK HEBMeIlla-
TEABCTBO B CBOOOZYy CAOBA M CAMOBBLIPAIKEHUS (KPOME YCTAHOBAEHHBIX CAY-
4JaeB), UMIIEPATHUBHBIN 3amnpeT Ha HeaudPepeHITUPOBAHHBIN cOop MHMOP-
Manuu 0e3 coraacus II0Ab30BaTeAeH, yBasKeHUE [IpaBa Ha TalHy HePEeTuCKU
[Bammekuna, M.B. u Bamekun, A.H., 2018, c. 63].

B Poccun mpaBo udeaoBeKa U IpakJaHWHA Ha HUHQMOPMAIIUIO BIIEPBBIE
OBIAO 3aKperAeHO B [lekaapalluy IIpaB U CBOOO YeAOBEKa U I'pasKIaHHHA®
(1991 r.). CoraacHo 4. 2 ct. 13 [lerkaapalinu Kaxkablii UMeeT IpaBO HCKATh,
IIOAYYaTb U CBOOOLHO PacIpocTpaHdaTh HHGopMalyo. OrpaHudeHud 3TOT0
IpaBa MOTYT yCTAHABAWBATBCS 3aKOHOM TOABKO B IIEAIX OXPAaHbI AUYHOMH,
ceMelrHOH, mpodeccroHaAbHOH, KOMMEPYECKOH U rocyJapCTBEHHOM TalHBbI,
a Tak¥Ke HpaBcTBeHHOCTH [[loropeaoBa, M.A., 2009, c. 382]. OtoT BEeKTOpP
Pa3BUTHS IIPABOBOI0 PETYAUPOBAaHHUS B MH(POPMAIIMOHHOM MIPOCTPAHCTBE
Poccun 3azmasna KoHCTHUTYIHMS rocyZapcTBa, IIPOBO3TAACHB UEAOBEKA, €T0
npaBa U cBoOOABI BRICIIIEH IIEHHOCTBIO (CT. 2), yCTAHOBUB 3alIpeT Ha XpaHe-
HUeE, UCIIOAB30BaHUE U PaACIPOCTpaHeHHue HH(popMaIui 6e3 COTAaCHs AUIIA,
IIPU3HAB €ro IIPaBO Ha AUYHYIO U CEMEHHYIO TalHy, TallHy IEPEIHCKH, TeAE-
(POHHBIX ITePeroBOPOB U IIp. HaMedeHHOe HammpaBA€HME IPOJOAYKHA U YKa3
[TpesugenTa Poccutickoit Penepanmu «O NOIIOAHUTEABHBIX TapaHTHUIX IIPaB
rpaxkgad Ha uHdopmaluioy’ (1993 r.). OToT HOPpMATUBHBIY IPABOBOM aKT
BeIIBUTaA 3akoH Poccuiickoit Penepanuu «O mpaBe Ha HHGOPMAIIUIO» B

Jekaapalya IpaB M CBOOOI UeAOBEKa M IpakAaHHWHA: IpHUHATA IlocTaHOBAEHHEM
BepxoBHoro CoBera PCPCP ot 22 Hosz6psa 1991 r. No 1920-1 «O [deraapalivu mpasB
U cBoOOZ YeAOBeKa U rpaxkaaHuHa» // Bemomoctu Che3ma HapOAHBIX AEIIyTATOB
PC®CP u Bepxoraoro CoBera PCPCP. 1991. Ne 52. Ct. 1865.

7 VYkas [Ipesunenra Poccuiickoit ®eneparuu ot 31 nekabps 1993 r. Ne 2334 «O momoa-
HUTEABHBIX TapaHTHUAX IIpaB rpakaaH Ha uHdopMmaruio» // Cobpanue akToB Ilpe-
suneHTa u [IpaBureabcTBa Poccuiickoit @enepanmu. 1994. Ne 2. Cr. 74; 1997. Ne 3.
Cr. 367; 2000. Ne 36. Ct. 3636.

HCO,Z[HOKpaTHI:IC 3aKOHOOATECABHBIE MHUIIUATHUBEI YCIIEXOM HE YBECHYAANCH.
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KadecTBe ITPHUOPUTETHOM 3aKOHOAATEABHOM WHUIIMATHBLI, IIpU3HaBaA He-
00XOIUMOCTE JOCTYIIHOCTH [AS IPasKAaH HH(OPMAIUH, [IPEACTABASIONIEH
O0IIIeCTBEHHBIH HHTepec. YKa3 Comepskaa HOPMY O CO3LaHUU YCAOBHUH OAS
obecriedeHUd TpaskaaH CTPaHbl 3apyO0eKHBIMHU HH(MOPMAIIMOHHBIMHU IIPO-
OyKTaMHU.

CXOnHBIM BEKTOP HMEIOT U MEeXIAyHapOoIHO-IIpaBOBbIe aKTbl — TaKUe,
kak KouBenmus CHI' o mpaBax ¥ OCHOBHBIX cBOOomax deaoBeka (1998 r.),
OxkmHaBcKag xaptusa ['aobasbHOro mHpopManuoHHoro obirecrsa (2000 r.).
B gactHOCTH, B cT. 9 KOHBEHIINHN 3aKPEINAECHO IIPABO HA YBa*K€HHUE AMYHOH
U ceMeHHOM TaliHbl, B cT. 2 1 3 XapTUu 3aKPEIA€HbEI HOPMEBI, COoZepKalllie
IIOAOKEHUS O IIpaBe KaxKIor'o YeAOBeKa Ha HCIIOAb30BaHHe 0Aar COBpeMeH-
HOTO MH(OPMAITMOHHOI'0 O0IIIeCTBa U 0 HEOOXOAUMOCTH aKTUBHOI'O MEXK/IY-
HapOJHOTO COTPYAHUYECTBA B MAaHHOU cdepe.

Yro KacaeTcsg BHYTPEHHEr0 3aKOHOATEABCTBA, TO B JOIIOAHEHHE K YIIO-
MAHYTBEIM B Poccuu npuHatel denepasbHble 3aKOHBI «O cBa3m» U «O0 HMH-
dopmanmu, HHPOPMAITMOHHBIX TEXHOAOTHLAX W O 3allIUTe HH(OPMAIIHH» '
(2003 r. u 2006 r. coorBeTcTBEHHO). B crarhe 1 demepasbHOro 3aKoHa
«O cBa3W» AeKAApPUPYETCd 3allliTa UHTEPECOB ITOAb30BaTeAed 1 X03aHUCTBY-
oImMx cyobekToB. B craTthe 2 denepasbHoro 3akona «O6 MH(pOpMAaIIUM, HH-
OopMAaIIMOHHBIX TEXHOAOTHUSAX U O 3alllUTe HH(OPMAIIUN» CBOOOIA IIOHCKA,
IIOAyYEHUs, Iepefady, IIPOU3BOACTBA U PaCIIPOCTPaHEHUd HHGOPMAaIIUU
yTBepK/AeHa KaK OJWH U3 [IPHUHIIUIIOB ITPABOBOTO PETYAUPOBaHUS OTHOIIIE-
HUH B chepe nHPOpMAITUU, HHPOPMAITMOHHBIX TEXHOAOTUH U 3aIlIUThI MH-
dopmarmy, T. €. cTasa CKAaIbIBATHECS IOAHOIIEHHAS B3aUMOCBA3aHHAA CHU-
creMa peryaupoBaHus B uHQpocdepe [AoBros, [.A., 2016, c. 46].

B mapte 2019 r. B I'paxknanckoMm kozekce Poccuiickoiit deneparinu ObIAU
orpeneAeHb! UG POBLIE ITpaBa'l. [Ipu aToM aHaAu3 HasbHEUIIel 3BOAIOITNN
POCCHMCKOr0 3aKOHOOATEABCTBA IIOKA3bIBAET II€PEMEHBI B CaMHX IIPHH-
UIIaX IIPABOBOTO PETYAMPOBAHHA OTHOMIEHUN B HH(POPMAIIMOHHOM IIPO-
crpaHcTBe [YepHbix, A.M., 2018, c. 50]. B wactHOoCTH, U3MeHeHUd B Dene-
paabpHOM 3akoHe «O cBa3um (2017 T.) BO3AOKUAU 003aHHOCTH OCYIIIECTBAE-
HUd [IPOBEPKH CBeleHUIl 06 aboHEeHTe Ha oIlepaTopa CBS3H M 3aKPEITHAN
ero 06s13aHHOCTE IPEKPATUTD IIPU ITOCTYIIACHHUH COOTBETCTBYIOIIIETO 3aIIpOo-
ca OT OpraHa, OCYIIECTBASIIOIIETO OINE€PATUBHO-PO3BICKHYIO NE€ATEABHOCTD,
OKa3aHHe YCAYT CBA3U a0OHEHTY B CAydYae HEIIOATBEPIKIAEHUS B TeYeHHE

®enepanbubIii 3aK0H oT 7 uioas 2003 r. No 126-$3 «O cBa3wm». [JoCTyIr U3 CIPaBOYHOH
npaBoBoU cucrteMsl «KoHcyapTaHTIIAIOCY.

10 demepasbHbIM 3aKOH 0T 27 mioasg 2006 r. No 149-03 «O6 mHpoOpMarnu, uHdopMa-
IIMOHHBIX TEXHOAOTHSIX U O 3aluTe HH(MOPMAIUHy. [IOCTYII U3 CIIPABOYHON IIPaBOBOM
cucteMsl «KorcyapTauTlIarOCH.

denepanbHbIil 3aK0H 0T 18 mapTa 2019 r. No 34-93 «O BHeceHUU U3MEHEHUN B 4acTU
IEePBYIO, BTOPYIO U cTaTeio 1124 gacTtu Tpetbel I'pazxkgaHckoro kogekca Poccuiickoi
denepanumy. JJocTyn U3 CIIpaBOYHOM IIpaBoBol cucteMbl «KoHcyabTaHTIIAIOCY.
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15 cyTOK mepCOHAaABHBIX JAHHBIX (PAKTUYECKUX [10AB30BATEACH, YKa3aHHBIX
B aDOHEHTCKUX NOTOBOPAaX.

Briau BHeceHbl uaMeHeHUud U B PemeparbHbIl 3akoH «O6 mHGOpPMAIINH,
MHQOPMAIIMOHHBIX TEXHOAOTHUSIX U O 3aIlUTe NH(OPMAITUH», 3aKPETIASIOITIE
0083aHHOCTh OPraHHU3aTOpPa PacIpoCTpaHeHusd nHdopMaluu B cetu UHTED-
HET OCYILIECTBAATH HACHTHU(MUKAIIUIO [TOAB30BATEACH II0 aOOHEHTCKOMY HO-
Mepy oIlepaTopa HOABUKHOH pannoTeseddOHHON CBA3U. OTH HOBOBBEAEHHUI
BBI3BAAM MHOTOYHUCAEHHBIE IIPaBOBble KOAAM3HHU. Tak, uamMeHeHUus B Pene-
paabHOM 3akoHe «O CBA3H» HE CIIOCOOCTBYIOT 3alllITE€ MHTEPECOB II0AB30Ba-
TeaeH, T. e. IIPOTHUBOpPEYAT caMoi 1ean 3akoHa (cT. 1), a Takke He Koppe-
AUPYIOT co cT. 2 Kornctutyuuu Poccuiickot Penepalivu, moaMeHss ITIOHATHE
«IIpaBa U CBOOOIBI YeAOBEKA» ITyOAMYHO-IIPABOBBIM HHTEPECOM roCy1apCTBa,
u co ct. 23 KoHcturyimu. OHH BCTYIIAIOT B KOH(PAHUKT C HOPMaMH MEXKIy-
HapPOAHO-IIPAaBOBLIX aKTOB (cT. 3 OKMHaBCKOH xapTui). Kpome Toro, akTu-
4eCKU OeCCpOoYHOe AUIIIEHUE IpaBa Ha WH(OPMAIIHIO IPU HECOOTBETCTBUH
paKTUIECKUX MAHHBIX IIOAB30BATEAd CBEAEHUAM, YKAa3aHHBIM B aOOHEHT-
CKOM [IOTOBOpE, HE COOTBETCTBYET IIPHUHIUILy OasaHca WHTEPEecoB, yCcTpa-
HSISI TAKOTO FpaskAaHWHA U3 HHPOPMAITMOHHOMN Cpeibl, HECMOTPS Ha OTPOM-
HyIO 3HAQYMMOCTD [IOCAETHEHN IAT HOPMaAbHOI'O (DYHKIITMOHHUPOBAHUS COBpe-
MEHHOH AWYHOCTH. 3aKOHOZIATEAb T€M CaMbIM OTpPaHUYMUBaET IpasKIaHWUHA
B IIpaBe Ha TPYyA U Ha JOCTYII K KyABTYPHBIM M MH(POPMAIIMOHHBIM OAaram.

B pesynemame @ Poccuu 6bLiu 3ab10KUPOBAHbL KpynHeliuue Mer0YHaApoo-
Hble cepsucsl Linkedln Wechat, Blackberry Messenger, oHaaliH-payuu Zello; npu-
UUHOU NOCAYIKUSL OMKaA3 ux eaadenvyes npedocmasums PockomHao3opy ceede-
HUsl, Heobxooumuble 0Nt eHeceHusl ux 8 peecmp OPH'2,

OcraeTca HamedThCS Ha IIPUHIUNIBI PA3yMHOCTU U IIPOIIOPIIMOHAABHO-
CTH, C OIIOPO¥ Ha KOTOPhIE COBPEMEHHBIE OTEeYEeCTBEHHBIE CyaeOHBIE Op-
raHel 1 PoCKOMHaA30p (HECMOTPS Ha OTCYTCTBUE Y HETrO0 IIOAHOMOYHUH I10
OCYIIECTBAEHUIO IIPABOCYAUS) CMOTYT M30eKaTh B JaAbHEHIIIeM ITPUHATHUS
HeaenbIX perreHuit [McrmoanHos, A.C., 2017, c. 50]|. Ha ogHo#t gaie BecoB
0Ka3aAUCh OCHOBOIIOAAQTAIOIINME ITpaBa U CBOOOMBI YyeAoBeKa (cT. 2, 23, 24,
29 Koncrurynuu Poccun), a Ha gpyro# — mipearocaraeMble IIeAr: Oopsda ¢
TepPOPU3MOM, obecIiedeHre TOCYyAJapPCTBEHHOM 6e30macHOCTH U (POpMaAb-
HbIE TPEeaITMcCaHud 3aKoHa. 3aMeTHUM, YTO MPHHIUI [IPHOPUTETA IIpaB U
cBobOO YeAOBeKa ITPU3HAH Ha BBICIIIEM, KOHCTUTYIIHOHHOM yPOBHE: CT. 2
KoHcTUTyLIMHN HE OOIIyCKaeT, B OTAHMYNE OT psiAa APYTUX ITOAOXKEHUH, Ka-
KUX-AU00 U3BSITHH IIPH €r0 OCYIIECTBACHUH. [109TOMY MBI IIPUXOAUM K BBI-
BOZY, YTO B JAaHHOM CAydae UMEET MECTO He3aKOHHAas OAOKHUPOBKA CEPBU-

12 URL: https://meduza.io/news/2016/11/17 /v-rossii-zablokirovali-linkedin, https:
/ /ve.ru/flood /23643-rkn-wechat-block, https:/ /www.vedomosti.ru/technology/
articles/2017/05/03/688439-roskomnadzor-zablokiroval, https://www.svoboda.
org/a/29120937.html
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COB, PEIIEHHE O IPUMEHEHHUU KOTOPOM HE COOTBETCTBYET KPUTEPHUIO IIPO-
IOPIIMOHAABHOCTH. K TOMY K€ CO CTOPOHBI BAQIEABIIEB JAHHBIX CEPBHUCOB U
HUX TOAB30BATEAEN OTCYTCTBYIOT HApPYIIIEHHE OOIIECTBEHHON HPABCTBEHHO-
CTH, ITOKYIIIEHHE HA OCHOBBI KOHCTHUTYIIMOHHOTO CTPOSsI, IIONIUPAHUE [IPaB
U CBOOOI APYTHUX AHII.

IlAg cpaBHEHHS IPUBEAEM HECKOABKO IEA.

Bepxoerulii Cyo Hspauns, Hecmompss HA HAAUWue 8 MOl cmpaHe nepma-
HEeHMHOU meppopucmuuecKkoil Yzpossl, noaazaem, umo 803MOIKHOE co8epuleHuUe
npasoHapyuleHUll, nocsieamenbemae Ha obuecmeeHHY0 6e30nacHoCcms He moxKem
npugooumscst 8 Kauecmse apaymeHma 05k NONUPAHUSL OCHO8HbIX Npas u ceo0600
uenogeka'®. IIpagooxpaHumenbHble Op2aHbl 8 OAGHHOM cayuae 00KHbL Ot obec-
neueHusi obuiecmeeHHol besonacHocmu, npedomepauieHUst aKmoe meppopusma
onupamucst Ha Mepbl NPE8eHMUBHO20 XapaKmepa.

Ilpu peweruu dena zparkdaHuHa mumpuesckozo (Dmitriyevskiy v. Russia)
Esponetickuii Cyo no npasam uesnogexa ommemus, umo Poccusi delicmeumenscHo
CMONIKHYIACHL ¢ Heobxooumocmeto 60pbbbl ¢ meppopusmom 8 YeuHe, 0OHAKO ozpa-
HUUeHUs Npasa Ha ceo600y 8blparKeHUsL MHEeHUT N00 MaKUuM npeoio2oMm sSeAsom-
csl HenpagsomepHolmut?.

B cnyuae ¢ 6norkuposroii Blackberry Messenger u Zello cydebHble opeaHbl He
Yuaiu, NOMUMO npouezo, mom cpaxm, umo 6e3 Haruuus becnpensimcmaeHHoz0 00-
cmyna K 0AHHOMY pecypcy 8a1a0enblbl cmapmgoHo8 3mozo bpeHoa He cmo2ym ¢
Haoiexxkaweil a¢pcheKkmugHOCMbIo U NO C80EMY YCMOMPEHUIO UCNONIb308AMb CE0UL
desatic, umo Hapywiaem nosoxkerus n. 2 cm. 35 Koncmumyuuu Poccuu. B cayuae
¢ bnoxupoerotl oHaaliH-payuu Zello, ucnonvdoeaguieticst, no daHHbim Pockomceo-
600bL, bacmosaswumu OanbHobollUKAMU 8 Kauecmae cpedcmea c8si3u, cyoed-
Hble OpeaHbl hakmuuecku 0ONYCMuAU HapyuleHue 4esao20 psidd KOHCMUmMyyuoH-
HblX npas u ceob00.

[a 1 TeXHU4YeCcKH, KaK YKa3bIBAAOCH BBIIIE, IT0J00HBIE OAOKUPOBKHU HeE
MOTYT OBITH OCYILIECTBAEHBI B IIOAHOM OOBEME, YTO AHIIHUH pa3 yKasbIBaeT
Ha He3(PPEKTHUBHOCTE ITPOEIIMPOBAHUS TPAAUIIMOHHBIX METOIOB ITPaBOBO-
IO PeryAupoBaHusd Ha ITU(POBOE IPOCTPAHCTBO OTIAEABHO B3ATOH CTPAaHEI.

B Kumae, Hanpumep, enacmu, 3abaokupogaguiue 60abUUHCIMEO 3aNA0HbIX
cepsucos, He pewunucb Ha 6nokuposky bpaysepa Safari us-3a ezo UCKAOUU-
mesibHOU 8aXHOCMU 0151 A0eK8aAmMH020 (PYHKUUOHUPOBAHUSL NONYISAPHBLX 8 IMOlL
cmpaHe deesaticog Apple's.

Kpome Toro, mpaBo MOKET UTPaTh U AECTPYKTUBHYIO POAb IIOAUTHYECKO-
T'O UHCTPYMEHTA, BBICTyIIad CPEACTBOM CO3AaHUA YI'PO3bI AAAd NEATEABHOCTHU
TaKUX KOMITaHu#, kKak WhatsApp, Facebook, Messenger, Viber u Telegram.

13 URL: https://supreme.court.gov.il/sites/en/Pages/Community.aspx
14 ECtHR. Dmitriyevskiy v. Russia. § 87-88, 116-118.

15 URL: https://vc.ru/future/37403-za-stenoy-kak-kitayskiy-internet-razvivaetsya-
posle-blokirovok-inostrannyh-servisov
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[TomoOHBIH TTOAXOA HEOOIYCTHUM OASd AEMOKPATHYECKOTO ITPAaBOBOTO TOCY-
[JapCcTBa U HApyIIaeT HE TOABKO ITpaBa U CBOOOABI YEAOBEKA, HO U HPHH-
IIUII PABEHCTBA TTOAOKEHHUS X03AUCTBYIONIUX CYOBEKTOB, OCYIIIECTBASIOIIHUX
CBOIO OESITEABHOCTDH B IIU(PPOBOM ITPOCTPAHCTBE.

Pe3YABTaTBI HCCACOOBaAHHSA

FocymapcTBa, MpEeamoYUTAIOIINE aBTOPUTAPHBIE METOAbI PETYAUPOBAHUS
OTHOIIIEHUH B COOCTBEHHOM ITU(ppoBOM mpocTpaHcTBe (Kutait, CaymoBckasa
ApaBusga, Upan u ap.), miaras BMecTe € IIU(QPOBBIMH IpasklaHaMHU K Kparo
U pPOBOH MBI, (PAKTUYECKH MPOBOIIUPYIOT XOAOMHYIO BOMHY MEXKIy Ce-
TE€BBIMU TPaKIaHAMH U CIIEITUAAU3HUPOBAHHBIMU TOCYIaPCTBEHHBIMU OP-
raHaMH, 3aBeJOMO CTAHOBSCH ayTcalIepoM TAKOro KOH(AHKTA, KOCBEHHO
IopoxKaas IMOMyASpHu3aluio obpasa xakepa. CoBpeMEHHBIE TEXHUYECKUE
Cpe[CTBa U €XKEroHbIH MHOTOKPATHO PACTYIINil 00beM oOMeHa MHpopMa-
e IPakTUIeCKU HE OCTABALIOT FOCYAapCTBY IIIAHCOB OflepzKaTh rodeny B
sToMm npotuBoctrosHuu [Penoceen, C.B., 2018, c. 53].

B cBg3u ¢ 3TUM BecbMa IIPUMEYATEABHBIM JOKYMEHTOM SIBASETCH DKC-
IIEepTHOE 3aKAIOUeHHe pabodel rpynnsl (peqepasbHOTO YPOBHS 10 Pe3yAbTa-
TaM pPacCMOTpPEeHUs OOIIeCTBEeHHON HHUIIMATUBLI 00 OTMEHE TaK Ha3bIBae-
Moro «3akoHa SpoBoii». DKCIIEPTHI TPYINIbI, BEIABUTAA apryMeHTEI IIPOTHUB
OTMeHBI 3aKOHAa, OTMEYaIoT IPodAEeMY ITPOTHBOAEHCTBUSA MEKAYHAPOTHOMY
TEePPOPU3MY, UCIIOAB30BAHUSA TEPPOPUCTHUECKUMHU OPraHU3aIUaM ITU(PPO-
BBIX TEXHOAOTHH W cpencTB. OHH Ke YIOMHHAIOT U AEeUCTBYIOLIYIO B Ha-
croguiee BpeMs JuperTuBy EC (2006 r.) o XpaHEeHHUU JAHHBIX, [I0AYIEHHBIX
UAU 00paboTaHHBIX B CBA3U C IPEOOCTABACHUEM OOIIECTBEHHO MOCTYITHBIX
YCAYT SA€KTPOHHBIX KOMMYHUKAIIUH UAU IyOAUYHBIX CETeH CBA3H, KOTOPOH
YCTaHOBAEHO TpeboBaHUE XPAaHUTH B TE€YEHHE He MEHee 4YeM IIIECTU MeCs-
LIeB CBeeHUs 0 paKTax ImpHueMa, repeaadu, JOCTaBKU UAU 00paboTKH MH-
dopmarmu. [Ipu 3TOM YAEHBI SKCIIEPTHOMN T'PYIIBI HE YYIAU (PAKT IIpHU3HA-
HUS OJaHHOM /[[UPEeKTUBbI HEKOHCTUTYIIMOHHON KOHCTUTYITHOHHBIMU CyaMU
Fepmanum, UTaauu psga APYyTUX CTPAH, & TaK¥Ke IIPUHSATUS B OOABIITUHCTBE
3apyOeskHBbIX CTpaH MOOEAH, IpAMO e¥ nmpoTtuBopedarnteii [Hoofnagle, C.J.,
Sloot, B. van der and Borgesius, F.Z., 2019, p. 90].

[IpaBOOXpaHUTEABHBIM OpraHaM, B KOMIIETEHIIHNIO KOTOPBIX BXOIUT 00e-
criedeHre HHQOPMAaMOHHOH Oe3oracHocTH Poccuiickoii denepanum, cae-
[0BaAo ObI BHaYaAse pazpadboTarh pan IPEeBEeHTHBHLIX Mep 110 6ophde ¢ Tep-
POPH3MOM H TOABKO ITPU HeA(P(PEKTUBHOCTH ITUX MeP MHUIIUHPOBATDH 3aKO0-
HOMaTeAbHbIE HOBEAABI, B CTOAb 3HAYHUTEABHOU CTEIIEHH OTPaHUYHBAIOIIIE
OCHOBHBIE IIpaBa U CBOOOABI YeAOoBeKa. [IpearIoAroKeHHus 9KCIIEPTOB 0 pas-
BUTHH OTEYECTBEHHBIX ITU(PPOBBIX NPOAYKTOB TaKKe BPAL AU MOXKHO Ha-
3BaTh 000CHOBAHHBIMHU, VYUTHIBAS POCT XO3SHCTBEHHBIX U3IEPKEK T10 IIPHU-
4YHHE YBEAHYEHUST 00beMOoB Tpaduka. PaKTHIECKH SKCIIEPTHOE 3aKAIOUEHHE
PEeKOMeHIyeT NPOBOAUTEH HeaudepeHIIUPOBaHHEIH cbop MHpOPMAIIUU O
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U POBBIX AeHCTBUAX HEOTPAHUYEHHOM KATETOPHUH AUII, YTO ABASETCH He-
copa3MepHBIM OTPaHUYEHHEM ITU(PPOBLIX IIPAB I'pazKaaH, He TOBOPS yKe O
MaTepHaAbHOM yiepbe, HaHeCEHHOM OIlepaTopaM CBSI3H.

OOcyxkaeHHe H 3aKAIOYEHHE

[TonBoas UTOTH, OTMETHM, YTO HallpaBA€HHE Pa3BHUTHUS KOHCTHUTYIIMOHHO-
IIPaBOBOI'O0 PETYAUPOBaHUS B HcCCcAemayeMoil cdepe IToKa ocTaeTcd Maaod(d-
dexTUBHBIM. [IpencraBageTcss HEOOXOAUMBIM yCTPAaHUTh BO3MOXKHBIE IIpa-
BOBBIE€ KOAAW3HH, YIE€CTh OCOOEHHOCTH OOBEKTAa IPABOBOI0 PETYAHPOBAHUSA
B JaHHOH cdepe U BaKHOCTH IIpaBa Ha WH(MOPMAIINIO OAS COBPEMEHHOM
AWYHOCTH. BMecTe ¢ TeM B pa3BUTHH 3aKOHOIATEABCTBA CAENYyET VIUTBHI-
BaThb CAOXKUBIIIHECS IIPUHITUIILI IPABOBOI'0 PETYAHPOBAHHA B JaHHOU cde-
pe, LeAeTUpPOBaHNE HHTEPHET-COODIIECTBY TOAHOMOYHM IT0 CAMOPETYASIITUHN
U POBBIX OTHOIIEHUH, yCTAHOBAEHHE ITPABOBBIX OCHOB MEXKIYHAaPOIHOTO
COTpPyAHHYECTBa B chepe MH(MPOPMAIIMOHHOTO B3aUMOAeHCTBUL, IIPABOBOE
U TeXHUYECKOE COMeHCTBHE BO3MOXKHOMY (DOPMHPOBAHUIO ITU(PPOBOTO pe-
ruoHa B rpanunax CHI.

Ha mocaenHeM ITOAOIKEHHU CAELyEeT OCTAHOBHUTLCSI 0CO00. YUHUTHIBAL CTe-
neHb 3PPEKTUBHOCTH U arPeCCUBHOCTHU ITOAUTHKH aMePHUKaHCKON 11 po-
BO¥ BKCIIAaHCHH, BECh MUP B CKOPOM OYIAYIIEM MOXKET IPEBPATHUTHCS B MHTE-
TpUpPOBaHHLIH 1T POoBOH peruoH non srunoit CIIA. ITpumernuTeAbHO K Poc-
CHH MOKHO FT'OBOPUTH O BOSBHUKHOBEHHNH HEKOTOPHIX IPaBOBLIX (KoHBeHIINA
CopgpyzxxecrBa CHT o mpaBax u cBoOOmax deA0OBeKa, aKTUBHOE COBMECTHOE
9KOHOMHYECKOE B3aHMOEHCTBHE, B TOM YHCAE€ U B TEXHOAOTHUYECKON cde-
pe) u “HPOPMAIIMOHHBIX OCHOB CO34aHUs MH(popMaIinonHoro peruona CHT'
C TAaBEHCTBYIOIEH poabio Poccuiickoit @enepanuu. Ota 3amada peasbHO
BBITIOAHMMA, U Ha HEH CAe0BaAO ObI COCPEAOTOYNUTDH YCUAHS.

B kadecTBe ApPyrUX HEOTAOXKHBIX 33/1a4 YKaxKeM Ha HeoOXOIUMOCTH 3a-
KOHOJIATEABHOTO 3aKperiAeHus moHaTua «MHTepHeT», paszpaborku dene-
PaAbHOTO 32aKOHA O PETYANPOBAHHU 000pOTa KPUIITOBAAIOT.

[IpencraBasieTcs 11IeA€CO00PA3HBIM BBEAECHUE MOHSITHUS «IIH(POBOH IIPO-
CTYIIOK», HpeayCMaTpPHUBAIOIIET0 OTCYTCTBHE YT'OAOBHOIO HaKal3aHUd 3a
MEAKHE NpaBOHAapPYIIEHHs, COBEpPIIEeHHBIEe B IU(PPOBOM IIPOCTPAHCTBE.
OTo OymeT cnocobCTBOBATH CHUKEHHIO HHTEHCHUBHOCTH YIOAOBHOTO IIpe-
cAeOBaHHUA (IO AaHHBIM IIPaBO3alIUTHOM opraHu3aluy «MeXayHapom-
Hasg Aropar», B Poccunu yroan0BHOMY ITpEeCA€IOBAHHIO 334 IIOAO0OHEBIE ITPaBO-
HapyLIeHUsd IOABEPTAUCH COTHHU YEAOBEK, B TOM umucae 3a 2018 r. K pe-
aAbHOMY AHMIIEHUIO CBOOOABI OCYAVWAM KakK MUHUMyM 19 moap3oBaTeseitt
BKonTakre, 11o 2 nmoab3zoBateas YouTube u Telegram u o 1 — Facebook u
«OIHOKAACCHUKOB»'9).

16 URL: https://www.agora.legal/articles/Doklad-Mezhdunarodnoi-Agory-"Svoboda-
interneta-2018-delegirovanie-repressiy"/18
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CaenyeT oTKa3aThCd OT IIPAKTHKHU BBEIEHUsS UMIIEPATUBHBIX 3aIIPETOB.
[{rdpoBhle TEXHOAOTHU B IIPAKTHYECKOH AEeATEABHOCTH IIPaBOOXPAHUTEAD-
HBIX OPTaHOB 3(P(PEKTUBHO UCIIOAB30BATh C YIETOM OITLITA PaboThl HopBex-
CKOT'0 COBeTa U APYTHUX HAYYHO-KOHCYABTATUBHBIX YUPEKAECHUH, (PYHKITHO-
HUPYIOIIUX B €EBPOIIEMCKUX CTPAHAX.

Heob6xouMBIMU TPEACTABASIOTCS OTMEHa aHTHKOHCTUTYIIMOHHBIX ITpa-
BOBBIX HOPM, a TaKKe IIOBBIIIEHHE KadecTBa IIOATOTOBKH 3aKOHOIIPOEK-
TOB. [IpU OCYIIIECTBAEHUH 3aKOHOIIPOEKTHOH MEeATEABHOCTH HYKHO y4eCThb
crieriuUIecKrue 0COOEHHOCTH IMU(POBOTO IIPOCTPAHCTBA, CAEAATH aKIEHT
Ha YCTAHOBAEHHUH OCHOBHBIX HOPM B3aUMOAEHCTBUS IIU(POBBIX CYyO'HLEKTOB,
AUKBUAIIUMU ITHPPOBOH AMBI MEXKIYy MHOTHMMH CETE€BBIMU TI'pakJIaHAMHU H
rocyzmapcTBoM, obecriedynBas IIPU 3TOM 3aKOHOAATEABHO 3aIIUTy MH(POpMa-
WY, KPUTUYECKH BasKHOU mad Ge3omacHoCTH rocynapctBa [Beawn, A.B. u
Bamtekun, A.H., 2019, c. 36].

YuuThiBast TAOGAABHBIH XapaKTep MHOTUX ITPOOAEM, BOZHUKAIOIIUX B HH-
dopMaloHHOH chepe, TToAe3HOE BO3/IEHCTBHE Ha UX PEIIeHHEe MOXKET OKa-
3aTh AaKTHBH3AIUd MEXKAYHAPOAHOTO COTPYAHHYECTBA. Peryaupyromrye
Mephl, HallpaBAE€HHBIE Ha obecrieueHre Ge30IIaCHOCTH KPUTHYECKH BarKHOU
HH(QPACTPYKTYPhI TOCyJapCTBa, MOHUTOPHHT, IIpecedeHNe MPEeCTYIIACHUN U
OPYTHUX IPOTHUBONPABHBIX AESIHUM, C COXPAaHEHUEM YCAOBUH A KOM(OPTHO-
ro B3aUMOJIEHCTBUS PA3AUYHBIX CYOBEKTOB ITU(PPOBOTO IPOCTPAHCTBA TOAK-
HBI CTaTh (PyHOaMEHTOM ITU(POBOTO cyBepeHuTeTa Poccuiickoii Penepaliviu.
Pa3BuTHe 3aKOHOIATEABCTBA B YUCAE APYTHUX 331a4 MOAXKHO UMETH IIEABIO
pellleHre HAaCYIIHBIX IPOOAEM PEeaAbHBIX U ITHU(POBBIX I'paskaaH, HEIOILy-
IIIEHHE TIOIIBITOK OTPE3aTh UX OT IPUBBIYHBIX HH(POPMAIIMOHHBIX [TOTOKOB U
HaBS3aTh YyKAble UM HCTOYHUKU MH(POPMAIIMH. B cAydae yCIIeIrHOro Ipo-
OBUIKEHUS B 9TOM HAIIPaBA€HUHU IIPABOBOE PETYAHPOBaHUE ITH(PPOBOrO IIPO-
CTPaHCTBa CTAHET aHTPOIOIIEHTPUYHBIM U OoAaee cOaraHCUPOBaHHBIM. [Ipu
paspenieHnn cyneOHBIX CIIOPOB, KACAIOIIMXCH [TU(PPOBBIX TEXHOAOTUH, HEOD-
XOMUMO IPOBOAUTEH KOHCYABTAIIUU C MPOMPUABHBIMH TEXHUYECKUMH CIIEIIHA-
AUICTaMH, H00 PabOTHUKHU CYyZIeOHBIX OPraHOB, OCO3HaBAas IIPOOAEMY B IIEAOM,
4acTO HE MOTYT B IIOAHOM Mepe YIHTBIBATH CIIEITN(PUKY [IHU(PPOBBIX TEXHOAO-
ruii. BaxkHEHIITUM HAITpaBAEHUEM B CBSI3U C 3THUM SIBASETCS IIOATOTOBKA KBa-
AUPUIIUPOBAHHBIX Ka/IPOB B UCCAEAYEMOM 00AaCTH, KOTOpas OCO3HAHA yiKe
[JaBHO, HO PEaAU3yeTCsl B HEIOCTATOYHOM CTereHHU. [I[pakTHIeCKoe pelieHue
9ToH TIPOOAEMBI ITO3BOAUT OOECIIEYUTH YCIIEUTHBIM ITOBOPOT IOPHUINIECKOTO
o0pazoBaHud B MH(POPMAITMOHHON 00AACTH B IIPUKAAIHOM HAIIPABACHUH.
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BBegeHnue. B ctaTbe McCnenyoTcs 0CO6EHHOCTM NPOBEAEHNS 0OLLMX COOPaHMI YHaCTHUKOB He-
NyGNYHbBIX XO3ANCTBEHHbIX O6LLIECTB, B YHACTHOCTM PacCMaTpUBAKOTCA BOMPOChI O MECTE peLue-
HWIA COBPaHN B CUCTEME OPUOMNHECKMX (DAKTOB, NX COOTHOLLEHUS CO CLAENKOW U [OrOBOPOM.
PaccmaTpurBaeTcs BO3MOXHOCTb NMPYMEHEHUS LMPOBbIX TEXHOSOTMI NMPU MPUHATAM PELLEHWIA.
Teopetnydeckume ocHoBbl. MeTogbl. CTaTbsi OCHOBBLIBAETCA HA aHaIM3e HOPM NO3UTUBHOIO npa-
Ba, npexpe Bcero paxpaaHckoro kopgekca Poccuiickoni epepaumm U 3aKOHOB O XO3SINCTBEH-
HbIX 06LLEeCcTBax.

Pesynbtatsl nccnegosaHns. ABTOPbI fenatoT OCHOBOMONAraoLLMii BbIBOA: MCXOAHBIM HaYasiom
B [EATENbHOCTM HEMyGIMYHOro O6LLECTBA ABMAETCS NPUOBPETEHNE N OCYLLIECTBIIEHME CBOMX
rpaXAaHCKMX Npae U UCMONHeHre 0653aHHOCTEN, a He NMPaBOOTHOLLEHNE, BKITKOYaloLLiee B ce6s
rpaXxaaHckme npasa W rpaxpaaHckue 0683aHHOCTU Kak ero Heob6Xxofumbln anemeHT. Kpome
TOro, peLLeHve cobpaHus, HECMOTPS Ha Hanu4mne psiga O6LLMX NPU3HAKOB, HE ABMSETCA CAeN-
KoW. PelueHve cobpanus, BbICTyNas akToM VMHOMBMAYaNbHOMO PErynmpoBaHns, akTUHecku
SBNSETCA aKTOM IOPUAMYECKOro NnLa, a He peLleHneM coobLuecTsa. ABTopamu npepnoxeHa
Knaccuukaums peLLeHnin cCobpaHnii XO3aMCTBEHHbIX OOLLIECTB: B 3aBUCUMOCTU OT crocoba mx
NPUHATUSA — Ha NMPUHMMaEMble BCEMU yHacTHMKaMM 06LLEeCTBa €AMHOINACHO; peLleHus cobpa-
HUS y4aCTHWKOB O6LLeCTBa, NPUHMMaeMble GOMbLUMHCTBOM, B TOM YKCe KBanvduumpoBaH-
HbIM GOJIbLLUMHCTBOM FOJI0COB; PELUEeHUst COBPaHNs Y4aCTHUKOB OGLLIECTBA MO M3MEHEHMIO ero
ycTaBa, peopraHusaunmn n nMkeugaumMmn obLlecTsa, TpedyoLme rocynapCTBEHHOW perncrpa-
uun B EQMHOM rocyapCcTBEHHOM peecTpe iopuanyeckmx nuu. Pellernne cobpaHns MOXeT 6bITb
MPVHATO Kak B 04HOW hopMe, TaK 1 B 3a04HOW, MO0 OYHO-3204HOW, NMPU 3TOM peLLeHne cobpa-
HWSA, NPUHATOE B 3a04HON chopme, ByaeT OeNCTBUTENbHBIM, HECMOTPS Ha OTCYTCTBME Creum-
anbHOro JOKYMEHTA, yCTaHaBMBAIOLLEro NOPSAOK ero NPUHATUS.

O6cyxaeHne n 3akmodeHune. PelueHns cobpaHnii — 9T0 AeNCTBUS YHaCTHUKOB XO3AWCTBEHHOMO
obLLecTBa, HanpaeneHHble Ha BO3HUKHOBEHWE NPaBOBbIX NMOCNEACTBUIA, BKOYasA BO3HUKHOBE-
HUe rpaXxaaHCKuX Npae 1 06513aHHOCTEW, B ClyYasX, ykadaHHbIX B 3aKOHE, U 06a3aTernbHble Ans
BCEX MWL, UMEIOLLMX NPaBO y4acTBOBaTb B JAHHOM CO6paHuM, a Takxke UHbIX JIUL, Koraa 3To
yKa3aHo B 3aKOHEe MJIN BbITEKAET M3 CYLLIECTBA OTHOLLEHUIA.

KnioyeBble cnoBa: peLleHne cobpaHus, X03aiCTBEHHOE OOLLECTBO, KOpNopaTMBHbIE NpaBa,
npeanpyHUMaTenbcKkasa [enaTenbHOCTb, Caenka, hopMma cobpaHuns

Ona uutuposaHua: AHgpeeB B.K., KoHgpaTbeB B.A. PelleHne cobpaHus y4acTHUKOB He-
ny6nuyHoro obuiectea: noHsTue n suabl // MNMpasocyamne. 2020. T. 2, Ne 2. C. 148-169. DOI:
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Introduction. The article examines the features of holding general meetings of members in
non-public business companies, in particular questions about the place of decisions of general
meeting in the system of legal facts, their relationship with the deal and the contract. The ability
to use digital technology in decision making.

Theoretical Basis. Methods. The article is based on an analysis of the norms of positive law,
primarily the Civil Code and the Laws on Company Business.

Results. The authors conclude that the starting point in the activities of a non-public business
company is the acquisition and exercise of their civil rights and the fulfiiment of duties, and not
a legal relationship that includes civil rights and civil duties as a necessary element. In addition,
the decision of a general meeting, despite having many features in common, is not a deal. The
decision of a general meeting, acting as an act of individual regulation, is in fact an act of a legal
entity, and not a decision of the business community. The authors proposed a classification
of decisions of meetings of business entities, depending on the method of their adoption, the
possibilities being: the unanimously adoption by all participants of the company; decisions of the
meeting of members of a company being adopted by a majority, or a qualified majority, of votes;
decisions of the meeting of members of a company to change its charter, reorganization and
liquidation of the company, requiring state registration in the unified state register of legal entities.
The decision of a general meeting can be made either in person or in absentia, or a combination
of the two. The decision of the meeting adopted in absentia will be valid, despite the absence of
any special document establishing the procedure for its adoption.

Discussion and Conclusion. Decisions of general meetings are actions of participants in a
business company concerning legal consequences, including civil rights and obligations, in
cases specified by law, and binding on all persons entitled to participate in the meeting, as well
as other persons, whether required by law or having some other involvement.

Keywords: the decision of the general meeting, business company, corporate rights,
entrepreneurial activity, the deal, the form of meeting

For citation: Andreev, V.K. and Kondratiev, V.A., 2020. The decision of the general meeting
of members in a non-public business company: concept and types. Pravosudie = Justice, 2(2),
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BBeneHnue

B poccuiickoit Hayke rpazkmaHCKoro mpaBa MMEIOTCS ITPABOBBIE MOHATHS,
KOTOpbIe HEAB3sl pacCMaTpUBaThH OTAEABHO, B OTPBIBE OT APYTHUX SIBACHUH,
IIOCKOABKY OHH ITOABUANCH HEAABHO BCA€CACTBHUE PACIIMPEHUA I'PaKIaHCKO-
IPaBOBOrO PEryAupoBaHus. HoBoe IIpaBoBoe sSIBAEHHE HeCeT B cebe 4epThl
CTapOro, XOTd U OTParkaeT B KA4YeCTBE IIPUHITUITHAABHOTO ITOAOKEHUS KaKyIo-
TO YePTy, He SIBAFIOIILYIOCS HOBOH IAS APYTUX OTPACAEH, ITogpa3eAeHu Cu-
cTeMbl ITpaBa. PerreHnus coOpaHuil Kak pas U BBICTYIAIOT B KAYECTBE TAKOTO
HHCTUTYTA I'PazkJaHCKOI0 IIpaBa, XOTd paHee OHU YIIOMHUHAAUCH B 3aKOHAX O
XO03IUCTBEHHBIX o0IlecTBax. ['aaBa 9.1 'paxkmarckoro Kojaekca Poccuiickoit
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dPeneparnu (I'K PP) ycraHaBamBaeT AWIIbL OOIIHE ITPABUAA O PEILIEHUSIX CO-
OpaHuii, IpsIMO yKa3bIBas, YTO OHHU IIPUMEHSIOTCS, €CAH 32aKOHOM HAH B yCTa-
HOBAEHHOM UM IIOpdgAKe He IpemxycMoTpeHo uHoe (1. 1 cr. 181.1 I'K PP).

Mekay TeM Ha CEroAHAIIHUHN AeHb BOIIPOC O IPaBOBOH IIPHUPOAE pellle-
HU# cobpaHul ocTaeTcs He OO0 KOHIA PACKPBITEIM B AUTEpaType, YTO IIO-
POXKOAET ONPEAECACHHBIE CAOXKHOCTH, CBA3aHHBIE C BO3MOXKHOCTBIO IIPH-
MEHEHHd K PEeIIeHHSIM COOpaHWH HOPM HWHBIX HHCTHUTYTOB, B YAaCTHOCTH O
CIeAKax U foroeopax. Kpome Toro, BaskHOe 3Ha4€HHUE KaK C TEOPETUYECKOMH,
TaK U C IPAKTHIECKOH TOYKH 3PEHHS UMEET KAaCCU(UKAIIUg COOpaHUil, B
YaCTHOCTH OCOOEHHOCTH IIPHHSITHS PEIlleHHH B 3a09HOH (popMe C HCIIOAB30-
BaHHEM TEXHUYECKHUX CPEICTB Ilepenadyy HH(OpMaIliH.

'K P® Braougaer B cebd MacCHBBI HOPM TPEX OTPAaCAEH 3aKOHOOATEABb-
CTBa — COOCTBEHHO T'Pa’KIaHCKOI'0, IIPENIIPHHUIMATEABCKOTO U KOPIIOPATHB-
Horo. Ilpu mucroab3oBaHUU onpenescHUd noHaTuda pasneaa IV 'K PO oge-
BH/IHO, YTO OCHOBHOE I'pak/IaHCKO-ITpaBOBOE OTHOIIIEHHE (OTHIOAL He paBHO-
3HaAYHOE I'PazKIaHCKOMY IIPaBOOTHOIIEHHIO) OTHOCUTCS K UMYIIIECTBEHHBIM U
AWYHBIM HEUMYIIECTBEHHBIM OTHOIIIEHHSM, OCHOBAHHBIM Ha PaBEHCTBE CTO-
POH, aBTOHOMMH BOAM H HMYIIECTBEHHON CaMOCTOSTEABHOCTH yYaCTHHKOB.
B cucreme OTHOILIEHUN, PETYAUPYEMBIX I'Pa’KAAaHCKHUM 3aKOHOOATEABCTBOM,
CIIEIUAABHO BBIAEASIFOTCS OTHOIIEHHS AHWI], OCYILECTBALIOIMUX MIPEATIPUHU-
MaTEeABCKYIO NEeATEABHOCTh Ha CBOH PHCK C IIEABIO IIOAYYEHHS IIPUOBIAM OT
IIOAB30BAHHS HMYIIECTBOM, YTO IIOBAEKAO 3a COOOH BBIIEACHHE CPENH IOPH-
OUYECKHUX AUIL KOMMEPYECKHUX OpraHu3aliii, a Cpeau rpaskaaH — HHAUBUIY-
aABHBIX IIpeanpuHuMaTeaei. Takoe 3aKOHOIATEABHOE PEIIeHUEe CO3/1aA0 He-
KOTOpPBIE TPYAHOCTH B OIIPEAEACHHH UX IIPABOBOTO ITIOAOXKEHHS, IIOCKOABKY K
WHAVBUAYAABHBIM IIPEAIIPUHUMATEAIM IpUMeHa0Tcd ITpaBuaa 'K P®, koro-
pBI€ PETYAHUPYIOT A€ATEABHOCTh KOMMEPYECKHUX OPTaHU3allui, €CAH MHOE He
BBITEKAET U3 3aKOHA, UHBIX IIPABOBBIX aKTOB HAM CYIECTBa IIPaBOOTHOIIIE-
Hu4g (. 3 cr. 23 TK P®). B camoMm neae, HHAUBUAYaABHOMY IIpeAIIpHHUMAaTE-
AIO, & TaKKe PYKOBOJUTEAI0 MaAOTO NPEANPUATHS (IIOCAEIHEE B OMHOHMMEH-
HOM 3aKOHE IIPSIMO Ha3bIBAETCH CYOBEKTOM IIPEAIIPHHHUMATEABCTBA) HEBO3-
MO3ZKHO IIPaBHABHO U 3(p(PEeKTUBHO paszobpaThcs, KaKHe HOPMbI IIPHUMEHSIOT-
cs K paboTe CO3IaHHOIO UM (MMU) IIPaBOCYOBEKTHOIO 00pa30oBaHUd.

TeopeTHueckHe OCHOBBI. MeToABI

[Tepexons HEOCPEACTBEHHO K U3YYEHUIO PELIeHUsS COOpaHUSd yIaCTHUKOB
HermyOAHYHOTO 0bIIecTBa, B OCHOBY HAIIIETO HCCAELOBAHUS IIOAOKHUM HOPMBI
'K P® u denepaspHoro 3aKoHa oT 8 hpeBpaad 1998 r. No 14-93 «O6 ob1ire-
CTBax C OTPAaHUYEHHOM OTBETCTBEHHOCTBION (Hasee — 3akoH 06 OO0). IOpu-
[oudyecKasd HayKa CBOAUT CYLIECTBYIOIME HOPMEBI ITpaBa B CUCTEMY IOPUIU-
YEeCKUX TMOHSTUM, HEOOXOIUMYIO OAS HAyYHOM 00paboTKH M IPUMEHEHHUS

1 Cob6panue 3akoHOmaTeAbcTBa Poccuiickoit ®eneparmu. 1998. No 7. Ct. 785.
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npaBa. CaemyeT coraacutbca ¢ MHeHHeM HO.C. FambapoBa, 4TO OTHEAATH
IOPUANYECKUE TTOHATHS OT IOPUAUYECKUX HOPM — 3HAUHUT JOIIyCKATh YyIO-
BUIITHYIO HEAEIIOCTB: IIOCA€THHE O0yCAOBAMBAIOT II€PBbBIE, ECAH MEXKIY TEMHU
U OIPYyTUMHU BO3HUKAIOT PA3HOTAACHs, TO IIepBble OKA3bIBAIOTCHA HA CTOPOHE
00yCAOBAUBAIOIIIEY HOPMBI, & HEe O0yCAOBAMBAIOIIETO ee HoHATUs [[lamba-
pos, FO.C., 2003, c. 165]. IOpuanyeckre IOHATHS U TE€PMUHBI JOAYKHBI OC-
HOBBIBATBLCS Ha AeHCTBYIOIIEM OTEYECTBEHHOM 3aKOHOOATEABCTBE M HHBIX
dopmax mmpaBa, a cynebHas IpakTHKa — Ha COBPEMEHHBIX HOpMax IIpasa, a
He Ha CyZIeOHBIX IIOCTAHOBAEHUSIX, BEIHECEHHBIX B COOTBETCTBHH C YK€ OT-
MEHEHHBIM HOPMATHUBHBIM aKTOM.

Pe3yaAbTaThI HCCAEAOBAHHS

Brarouenue B I'K P® oTHOmIEHUH, CBA3aHHBIX C Yy4aCTHEM B KOPIIOPATUB-
HBIX OpPraHU3alludaX HAHU C YIIPaBACHHEM HMH, 3HAQUYUTEABHO PAaCIIHPHAO
30HY OEHCTBHA TPakKIaHCKOI'O 3aKOHoAaTeAbcTBa. OTAMYHNE KOPIIOPATHB-
HBIX OTHOILIEHHH OT JOTOBOPHBIX MU HHBIX 0093aTE€ABLCTB BBIPasKaeTCs B TOM,
4TO UMYIIECTBEHHBIE U ANYHBIE HEHMYIIIECTBEHHBIE OTHOIIEHUS IIOAYIHAH
JOIIOAHHUTEABHBIE MHCTPYMEHTBI B UX PETYAMPOBAHHH C IIOMOIIBIO TaKHX
IIOHATHH, KaK pelleHHe cobpaHus, ycTaB HeIlyOAWYHOro obiecTBa, KOp-
IIOpaTHUBHLIE IpaBa U 00S3aHHOCTH YYACTHUKOB KOPIOPAILUH, YIIPABACHUE
B KOpPIIOpAallMM, OTBETCTBEHHOCTb AHWIIA, YIIOAHOMOYEHHOIO BBICTYIIATh OT
HMEHHU IOPUIUYECKHUX AULl. M3MeHeHuda, BHeceHHbIe PenepasbHbIM 3aKOHOM
ot S mag 2014 r. No 99-d3 «O BHeCEeHNH U3MEHEHUH B TAaBY 4 4aCTH Iep-
BoH I'pazkpauckoro kogekca Poccuiickoli denepanyiy U 0 IpU3HAHUU yTpa-
THUBIIHMMH CHAY OTAEABHBIX IIOAOXKEHHHN 3aKOHOIOATEABHBIX aKTOB Poccuii-
ckout Penepanumn»? B raaBy 4 'K PD, connpoBoxknaroTcd 3HAYUTEABHBIMHU HU3-
MEHEHHUIMH 00beMHOTO KOPIIOPATUBHOTO 3aKOHOAATEABCTBA, ITPEK/IE BCETO
3aKOHOB 0 X034HCTBEHHBIX OOLIECTBAxX U IIEHHBIX OyMarax.

Paccmorpenue perreHHs coOpaHUd B CAyYadX, IPEIyCMOTPEHHBIX 3aKO-
HOM, B Ka4eCTBE OCHOBAHHS BO3HHKHOBEHHS I'PasKIaHCKHX IIPaB u 00g3aH-
HOCTeH M HHBIX I'Pa’kIaHCKO-IIPABOBBIX IIOCAEACTBHUH IIOBAEKAO 3a CO0OH
HEOOXOMMMOCTD U3YUYEHUS 3TOTO IIPABOBOTO IBACHUS.

OT ocHOBaHHH BO3HHKHOBEHHS I'pasKIaHCKUX IIpaB U 00s13aHHOCTEH, Ha-
3bIBA€MBIX B TEOPHM IIpaBa IOPHUAWYECKHUMHU (haKTaMH, CAEAYEeT OTAHNYaTh
¢dakThl, UMEIONIHEe PHUANYECKOe 3HA4YEeHHE, MMOPANOK YCTaHOBAEHUS KO-
TOPBIX IIPELyCMOTPEH I'AaBoOf 27 ApOHTPazKHOIO ITPOIIECCYaABHOIO KOIEK-
ca Poccuiickoit Penepanum (AIIK P®P). ApOurpaskHBIA CyL yCTaHABAHBAaET
¢dakThl, UMEIOIIME IOPUANYECKOe 3HAYEeHHE A BO3HHUKHOBEHUS, U3MeEHe-
HUSA UAM IIPEKPAILCHUS IIPaB I0PUAUNYECKUX AUL U HHANBUAYAAbHBIX IIPEI-
npuHUMaTeAeH B cepe IpearpUHUMaTEeAbCKONM M HMHOH 5KOHOMHYECKOM
[EeATEABHOCTH, B YaCTHOCTHU (PaKThI BAQJIEHUS H IIOAB30BaHUS IOPHAUYE-

2 Cobpanue 3akoHomaTeabcTBa Poccuiickoit deneparnu. 2014. No 19. Ct. 2304.
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CKHUM AWIIOM HEOBUXKUMBIM UMYIIIECTBOM KaK CBOUM COOCTBEHHBIM. B aTOM
U B IPYTHUX CAyYaIX IOPHUANYECKOE AHUII0 BIIpaBe OOPaTUTECS C COOTBETCTBY-
IOIMUM 3a9BA€HHUEM, TOABKO €CAU Yy 3asBHUTEAd OTCYTCTBYEeT BO3MOXKHOCTH
IOAYYHUTH UAM BOCCTAHOBUTH HAAEIKAIIME MOKYMEHTBI, YIOCTOBEPSIOIIIE
9THU (PaKTBI, U €CAU (PefepPaAbHBIM 3aKOHOM HAW MHBLIM HOPMATHUBHBIM aK-
TOM HE IIPeAyCMOTPEH MHOH BHEeCYyAeOHBIH ITOPAIOK YCTAHOBACHUS COOTBET-
CTBYIOIINX (pakToB (1. 1 cT. 219 ATIK Pd).

A.B. ApryHOB OTMe€YaeT, UTO «IIeAb IIPOU3BOACTBA II0 AeAaM 00 YCTaHOB-
AE€HHUU IOPUANYECKUX (PAaKTOB CTasa IIOHHUMATHCH B OoAee IITMPOKOM acIeK-
T€ — He IIPOCTO BOCIIOAHUTDH HEJOCTATOK IIOAHOMOYHI KOHKPETHBIX HECY1e0-
HBIX OPTaHOB, & CAYXKHTH (DOPMOHM 3aIlUThl 3aKOHHBIX IIpaB ¥ MHTEPECOB,
HapYIIeHHBIX HEOITPEeAEeA€HHOCTHIO IIPABOBOI0 IIOAOKEHUS 3asBUTEAS BBU-
[y OTCYTCTBUS MOKA3aTEABCTB T€X UAU MHBIX IOPUIUYECKUX (PaKTOB» [ApTy-
HOB, A.B., 2019, c. 30]. 3agBureAu yepe3 CyaeOHbIE PEIllEeHUsS MOTYT AeTa-
AW30BBIBATH UMYIIECTBO, II0aBaTh 3asBACHHUS C IIEABIO [TIOAYYHUTD PEIleHHe
cyna, obaamaroriee IperIUIIHaAbHOM CHAOM, ¥ UCIIOAB30BaTh €r0 B APYTOM
CcyneOHOM IIPOIIECCE U T. M.

B auTeparype OUCKYyTHPYETCH BOIPOC: 3AIHINAET AU 3asBUTEAb B Cye
CBOI 3HAYMMBIH HHTEPEC B IOATBEPKIECHNE KOHKPETHOTO (paKkTa, AUbOo mpa-
BOIIPUMEHUTEABHOE PEIIeHHe HeCcyaebHOro opraHa TOABKO OPOPMASIET Cy-
IiecTBYIOIee U 6e3 Hero IIpPaBOOTHOIIEHHE — BE/Ib OHO BO3HUKAET B CBSI3H C
HaAWYHEM IOPUANYECKOTO (pakTa, T. €. B 9THUX CAydasaX HIAET PacCyKIeHHe
0 TIIOHATHSX «CIOP O IIpaBe» HUAU «CIIOp O (pakTer. ITa mpobaeMa He Oblaa
pelreHa OKOHYATEABHO, 0 HACTOLIIEr0 BPEMEHH 3TOT BOIPOC BBI3LIBAET
TPYAHOCTH U y IPaKTHKOB [ApryHoB, A.B., 2019, c. 29]. IIpeacraBageTc4d,
YTO CyAbl JOAXKHBI IIPUHHUMATDH 3asBA€HUS K PACCMOTPEHHIO C yYETOM yKe
ynomaHyToi ct. 219 AIIK P®, nmpuHHuMadgd Bo BHUMAaHHUE AeHCTBYIOIIEE 3a-
KoHomaTeAbcTBO. C yuyeToM comepskanud I1. 1 cr. 26 3akona 06 OOO (B pex.
denepasbuoro 3akoHa ot 30 mapra 2015 r. Ne 67-$P3) cyny HeT HeoOXoau-
MOCTH PacCMaTpPUBAaTH 3asBA€HHE 00 YCTaHOBAEHUH (paKTa BbIXOOA U3 CO-
craBa y4acTHHKOB OOQO, IIOCKOABKY BBIXOJ YIaCTHHKA M3 OOILECTBA MOA-
JKeH OBITH HOTapHUaALHO YIOCTOBEPEH II0 IPaBHAAM, IIPEAYCMOTPEHHBIM 3a-
KOHOIATEABCTBOM O HOTapHAaTe A YAOCTOBEPEHHUS CIIEAOK.

[IpencraBasieTcs, YTO Cyd, YCTaHABAWBAS UMEIOIIUH MECTO TOT UAH UHOH
cdakT, IIOIIYyTHO OIIpeNeAseT T€ MAU MHbIe OCHOBAHUA A €0 BO3HHUKHOBE-
HUS, U3MEHEHUS UAW IIPeKpallleHUd IpaB I0PUANYIECKOTO AUA (MHAUBUIY-
aABHOTO IIPEAIIPUHUMATEASI), & PELIeHHEe CyOa SIBASETCS OCHOBAHUEM AT
BO3HUKHOBEHHS I'DaKIAHCKHUX IPaB U 00g3aHHOCTed. Takold BEIBOL CAEHY-
eT u3 conocraBaeHUs noamn. 3 1. 1 cr. 8 'K P® u ynomsaryTto# ct. 219 AIIK
P®. C TeopeTndyeckoil TOUYKU 3PEHUs PELICHHE Cya ABASETCS PE3YABTATOM
UHIUBUAYAABHOTO PErYAHPOBAHHUSI.

Kaxk m3BecTHO, B yCcTaBe IOPUAHNYECKOTO AUIIA, YTBEPKIAECHHOM YIpPEIUTE-
ASIMU (YHACTHHKAMH), B Ka4eCTBe 00s13aTeABHOTO 9A€MEHTA JOAXKEH OBITH OT-
PacKkeH HOPSA0K yIIpaBA€HHUS ero aeaTeabHoCcThi0. B I'K Pd 1 3akoHe 0 X0351ii-
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CTBEHHBIX OOIIECTBaX U paHee COMIEPKAANCH HOPMBI (pas3meAbl) 00 yrpaBae-
HUU B OOIIIECTBE, O/THAKO YIIPaBACHUE KOPIIOPATUBHBIMH OPraHU3aIIUIMU He
paccMaTpuBaAOCh KaK OJHO M3 OTHOILIEHUM, PETyAUPYEMBIX I'pazKIaHCKUM
3aKOHOOATEABCTBOM. Boaee Toro, HoBad pemakius 4. 1 . 1 ct. 2 u cT. 65.3
I'K P® naet ocHOBaHHE yTBEPXKAATh, YTO YIIPABACHHE KOPIIOPATUBHBIMH OP-
TaHU3AIIHUSIMH OCYIIIECTBASIETCA HE TOABKO BBICIITHM OPTaHOM — OOIIMM CO-
OpaHHeM yJaCTHUKOB (YJA€HOB) KOPIIOPAIIUH, HO U APYTUMHU OpraHaMU, IIpe-
K€ BCETrO HUCIIOAHUTEABHBIMHU (€QUMHOAMYHBIMU U KOAAETHAABHBIMIU), a TaK-
K€ KOAAETHAABHBIM OPTaHOM YIIpaBAEHUS. YIIPaBA€CHHUE B KOPIIOPAIIUH, HUAH,
UCIIOAB3YS IITHPOKO PACIPOCTPAHEHHBIH TEPMUH, «KOPIIOPATUBHOE yIIpaBAe-
HUE», TIPEACTABASIET CO00i BCIO YIIOMSHYTYIO CHCTEMY OPTaHOB, IIPEACTaB-
A€HHYIO KaK OpraHaMH IOPHUANYECKOTO AWIlA (€AUMHOAUYHBIE U KOAAETHAAB-
Hble UCIIOAHUTEABHBIE OpraHbl 1 KOAAETHAABHBIN OpraH yIpaBA€HUs), TaK U
BBICIIIUM OPTaHOM — OOIIHUM COOpaHUEM YYaCTHHUKOB KOPIIOPAIIUH.

[IpuMeyaTeAbHO, YTO BKAIOUYEHHE KOPIIOPATHUBHBIX OTHOIIEHUU B IIpea-
MeT IpaskJaHCKO-IIPaBOBOI0 PETYAUPOBAHUS COIIPOBOXKIAAOCH PACIIUPEHH-
€M IIEPEYHs] OCHOBaHUM BO3HUKHOBEHUS TPAKAAHCKHUX IIpaB U 00S3aHHO-
cTell 3a cueT peleHui cobpanuii. Camu Ke pelleHus COOpaHUui, MTOPsIa0K
UX TIPUHATHS, YCAOBUS UX JAEUCTBUTEABHOCTH OBIAM YPETYAUPOBAHBI IT033KE
denepasbHBIM 3aKOHOM OT 7 Masg 2013 r. Ne 100-©3 «O BHeceHUU HU3Me-
HeHUM B nompaszeabl 4 u S5 pasnesa | wactu nmepBo#t u crarbio 1153 yga-
cTu Tpethbel ['paskmanckoro kozaekca Poccutickoit @enepaiium»’, IOCBSIIIEH-
HBIM 3HAYUTEABHBIM H3MEHEHUAM IIPABOBOTO PETYAUPOBAHUS CAEAOK M UX
HeAeHCTBUTEABHOCTH. B aToM 3aKoHe, B 4aCTHOCTH, OBIAO YCTAHOBAEHO 00-
1Iee IIpaBHAO, UTO CAEAKA, Hapyllarollas 3aKOH U HHbIE IIPaBOBbIE€ aKThI,
ABASIETCSI OCIIOPHUMO#, €CAN U3 3aKOHA HE CAEAYET, YTO JAOAYKHBI IPUMEHSITh-
Ccd ApyTHE TIOCAEACTBUSI HApPYIIEHUS, HE CBS3aHHBbIE C HEAEHCTBHUTEABHO-
CTBIO ceAoK (1. 1 cr. 168 T'K Pd) [Arapees, B.K., 2014b].

[ToHsATHE HETTYOAUYHOTO 00IIIeCTBA 6e3 BCIKUX OTOBOPOK, UTO XapaKTEPHO
[AS aKIIMOHEPHOTO 00IecTBa, IIPUMEHHIETCS K OOIIECTBY C OTPaHUYEHHOH
OTBETCTBEHHOCTHIO, YTO ITI03BOALET 10 PEIIEeHUI0 YIaCTHUKOB (YupenuTeaeti)
obI1lecTBa, IPUHATOMY €IHHOTAACHO, BKAIOYATDL B yCTaB 0bIllecTBa U3MeEHe-
HUS B CTPYKTYPY €T0 OPraHOB, UX PYHKIIMH U KOMIIETEeHIIHIO (cT. 66 'K Pd).

OO11eCTBO C OTPAaHUYEHHOH OTBETCTBEHHOCTHIO — 3TO OPraHU3aIlUsd, CO3-
OaHHad OOHUM HAW HECKOABKHMMH AWIIAMH, YCTABHBIM KallUTaA KOTOPOH
pasmeseH Ha moau. OOIIECTBO MOXKET MUMETh IPaskIaHCKHUe IIpaBa U HECTU
rpaxkaaHCKUe 0093aHHOCTH, HEOOXOAUMBIE IAS OCYIIIECTBAEHUS AIOOBIX BHU-
OB EeSTEeABHOCTH, He 3aIllpeIlleHHbIX (PeaeParbHBIMH 3aKOHAMU, €CAU 3TO
HE IIPOTHUBOPEYHUT IIPEAMETY U IIEATIM NE€ATEABHOCTH, OIIPEIEACHHO OT'pPaHU-
4eHHbIM ycTaBoM obirtectsa (4. Il 1. 2 cr. 2 3akona 06 O0O0). 'ocioncTByIO-
1IIee B AUTEPATYPE MHEHHE, YTO XO3SIHUCTBEHHbBIE O0IIIECTBa 00Aaat0T O0IIEH
npaBocnocodbHocThio (E.A. Koszuna [Mo3oawnH, B.I1., pex., 2012, c. 146-147],

3 Cobpanue 3akoHomateabcTBa Poccuiickoit ®eneparu. 2013. Ne 19. Cr. 2327.
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U.B. Eaucees [Toactoii, FO.K., pen., 2013, c. 152]), He ocHOBaHO Ha IeUCTBY-
IOIIEM 3aKOHOJATEABCTBE U HE YIUTBIBAET TOT'O0 OOCTOSTEABCTBA, UTO CAEAKA,
COBEpIIIeHHAasI PUINIECKIM AUIIOM B IPOTUBOPEYHNH C IIEASMH €TO AeATEeAb-
HOCTH, OIPENEeACHHO OTPaHUYEHHBIMH B €r0 yCTaBe, MOXKeT ObITh IPHU3HaAHA
cynom HenetictBuTeAbHOM (cT. 173 T'K Pd). He caemyer cMmemuBaTh o0bEM
TPasKJaHCKUX IIpaB U 00sI3aHHOCTEN, KOTOPBIH MOXKET UMETDH IOPUANIECKOe
AWIIO, C BUAAMH IEATEABHOCTH, KOTOPhIE OHO BIIPABE OCYILECTBASTD.

OO6I11IeCTBO — 9TO OPraHU3AlINs, COCTOAIIAT U3 PAOOTHHUKOB, BEICLIETO OP-
raHa, UCIIOAHUTEABHBIX OPTAHOB (EAMHOAHMYHOTO U KOAAETHAABHOIO), a TaK-
JKe COBeTa JUPEKTOPOB — KOAAETHAABHOTO OpraHa yIrpaBaeHus. [Ipu momob-
HOM ITPABOBOM PETYAUPOBAHHH CTATycCa OOIIECTBA KaK IOPUINIECKOT0 AUIIA
YTBEPKIATH, YTO OHO ABASETCS (PUKIIMEH, UCKYyCCTBEHHBIM CyOBEKTOM, —
3HAYUT UTHOPUPOBATH OCHOBHOE HAYAAO IPazkKJaHCKOTO 3aKOHOJATEABCTBA:
rpazkaaHe U IOPUAUYECKHE AUIIA TPHUOOPETAIOT U OCYIIIECTBASIOT CBOU I'paXK-
JAaHCKHE IIpaBa CBOEH BOA€U U B CBOEM HHTepece. Kak yke yKa3pIBaAOCh,
OpeanpPUHHUMATEABCKAS AEITEABHOCTD 3aKAIOYAETCH B ITOAYUYEHUH IPUOBIAU
OT HCIIOAB30BaHUS UMYIIIECTBA, IIPOAAKH TOBAPOB, BHIIIOAHEHUS PabOT AU
0OKa3aHUs YCAYT, B CBS3HU C €€ OCYILIECTBACHUEM IOPHUANIECKOE AWUIIO0 MOIKET
HMeTb IPpakJaHCKUE IIpaBa U HeCTH obg3aHHOCTH. MTak, HemybangHOe 00-
LIIECTBO BEBICTYIIAET B I'pakAaHCKOM obopoTe Kak mnpaBoBas opMa Cyonb-
eKTa NPEeANPUHUMATEABCKON M MHOH OedTEeABHOCTH, coBeplias oOMeH IIpo-
U3BENEeHHBIMHU TOBapaMu, paboTaMu U YCAyraMHU C APYTUMH YYaCTHUKAMU
IIPOU3BOACTBA U I'PakaaHaMU.

OO01I1ecTBO MMeEeT Ipa’kJaHCKHe IIpaBa B COOTBETCTBUU C LIEAIMH €ro [Ie-
ATEABHOCTH, OIIPENEACHHBIMH B YCTaBe, U HECET CBSI3aHHBIE C 3TOH NesaTeAb-
HOCTBIO 00g3aHHOCTH. ['pakgaHckue mpaBa U 00s13aHHOCTH OOLIEeCTBa BO3-
HUKAaIOT IIPEK/IE BCETO U3 ero NeHCTBUH — KaK IIPEyCMOTPEHHBIX 3aKOHOM U
WHBIMU [IPABOBBIMH aKTaMH, TaK U He IIPEAYCMOTPEHHBIX 3aKOHOM U TaKH-
MU aKTaMH, HO B CHAY OOIIIMX HaYaA U CMbICAA IPa’KIAHCKOTO 3aKOHOIATEAD-
CTBa MOPOXKIAIONINX T'PasKIaHCKUE IIpaBa U 00s13aHHOCTH. He KOHKpeTHBIe
JKU3HEHHbIEe 00CTOSTEeABCTBa, C KOTOPBIMH HOPMEBI IIpaBa CBA3BIBAIOT BO3-
HUKHOBEHHE, U3MEHEHUE U IIPEeKpallleHUe MPaBOOTHOIIEHUH, KaK YyTBEPXK-
naa C.C. AaekceeB [AaekceeB, C.C., 1999, c. 72|, a me#icTBUS IpakKaaH H
IOPUIUYECKUX AUIL SBASIOTCH OCHOBAHUSMH BO3HUKHOBEHUS I'PaKIAHCKHX
npaB u obsgzanHocTeil. COOBITHE IBASETCS TAKUM OCHOBAaHUEM AHUIIB B CAY-
4agx, C KOTOPBIMU 3aKOH HMAM WHOH IIPaBOBOM aKT CBA3bIBaeT HE IIPaBO-
BYIO HOpMY U I'pazkaaHckoe paBootHoiienue (H.A. Eropos [Toactoii, FO.K.,
pexn., 2013, c. 105]), a HopMy IpaBa ¢ CyO’BEKTUBHBIM I'PaK/IAHCKUM IIPAaBOM
HAW 00S3aHHOCTBIO TPasKIaHUHA MAW IOPHUINYECKOI0 AHIIA, KOTOPOE COBEP-
IITHAO COOTBETCTBYIOIIHE AEHCTBUS (3aKAIOYHAO JOTOBOP, IPHOOPEAO UMYIIIe-
CTBO, CO34aA0 IIPOU3BENCHNE HAyKH, AUTEPATYPhl, HCKyCCTBa, H300peTeHue
U UHBbIE PE3YABTATHI HHTEAAEKTYAABHOH AESITEeABHOCTH U T. II.). UHBIMH 10pH-
OUYECKUMHU JEUCTBUAMU, HE IIePEeUYUCAeHHBIMH B II. 1 cT. 8 'K PP, apasrorcs
coraacue Ha coBeplIlleHHe caeakd (cT. 157 I'K PD) u ropuanyecku 3HaYUMbIe
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coobirenuda (ct. 165.1 'K Pd). B Ha3BaHHBIX HOpMax YKa3bIBaAE€TCH, YTO CO-
OTBETCTBYIOLIHE AeHCTBUA IpaskaaH U IOPUANYECKUX AHUL] BACKYT I'DazKIaH-
CKO-IIPaBOBbBIE ITOCAEZICTBUA. [IpencraBageTcss HEOOXOQUMOM TeopeTHIecKas
pa3paboTKa BoIpoca 0 BO3MOIKHOCTH HCIIOAB30BAHUA IOPHUAHNYECKU 3HAYHU-
MBIX COODIIIEHUH Aad (PUKCAIIMH CUTHAAOB B HH(OPMAIIMOHHBIX CHCTEMAaX.
HemnyGamyHOE 00IIIECTBO KaK OpraHU3allNsd, OCYIIECTBASISA CBOIO IIPEIIIPH-
HUMAaTEAbCKYIO NesATeAbHOCTD, IIPHOOpETaET TPasKAaHCKUE IIpaBa U Bo3Aara-
eT Ha cebd rpakaaHCcKue 006s13aHHOCTH Yepe3 CBOH OpTaHbl, AeHCTBYIOIINE B
COOTBETCTBUU C 3aKOHOM, UHBIMH ITPABOBBIMH aKTaMHU U ycTaBoM. CBOM 00s-
3aHHOCTH HOPUAMYECKOE AHI0 OCYIIECTBASET Yepe3 CBOUX pabOTHHKOB. Mc-
XOOHBIM HA4YaAOM B EITEABHOCTH HEIyOAUYHOIO OOIlleCTBAa SIBAGETCH ITPH-
o0peTeHne U OCYIIECTBACHHE CBOUX IPasKIAHCKHUX IIpaB U UCIIOAHEHUe 00s-
3aHHOCTEM, a He IPaBOOTHOIIIEHHE, BKAIOYAaloIIee B cebda rpaskIaHCKUe Ipa-
Ba U IpakJaHCKHE O00SI3aHHOCTH KaK €ro HeOOXOOUMBIN aAeMeHT. PaccMmo-
TPEeHHEe CYOBbEeKTUBHBIX IPAB U IOPUINIECKUX 00S3aHHOCTEH KaK 9A€MEHTOB
IPaBOOTHOIIIEHUS, IPU3HAHNE IEPBUYHBIM HAYaAOM UCCAENOBAHUY TPUHU-
JKaIOT POABb IpakKIaHCKHX IIpaB U 00g3aHHOCTelH IpaskIaHWHAa HUAU IOPHUI-
YECKOTO AMIIa KaK CaMOCTOSATEABHON KaTEropuH, HE TOABKO CYIIIECTBYIOIIEH
B IIPABOOTHOIIIEHUH, HO U SIBASIOIIEHCS IEPBUYHOM 110 OTHOILIEHUIO K HEMY.
F'aaBa IV 00 ynpaBaeHHU B OOLIECTBE CYILECTBOBAaAd C MOMEHTA IIPHUHSI-
Tg 3akoHa 06 OO0 B 1998 r. Hazpanwue cr. 65.3 'K P® cHumaer kakue-
AUOO BOIIPOCHI O CYIIECTBOBAHUHU YIpPaBAEHUS B Kopropalmu. HoBoe co-
CTOUT B TOM, UTO PELIeHHE COOpaHUs pacCMaTpHUBAETCs KaK OCHOBAaHUE
BO3HUKHOBEHHS T'PasKAaHCKUX IIpaB M 00sg3aHHOCTEH, a pelleHud cobpa-
HUS YIACTHUKOB IOPUIUYECKOTO AUIIA, B TOM YHCAE H HEIIyOAUYIHOTO 0bIIle-
cTBa, TpakTyioTcad 'K P® kak Baekylye IpakJaHCKO-IIPABOBBIE ITOCAE[-
CTBU4 IEHCTBHUS IpakJaHCKO-IIPaBOBOro coobinecTBa. Bkatouenue B 'K PO
HOPM O KOPHOPAIIUIX U O PEIIeHUH COOPaHuE BHECAO HEOIIPEIEACHHOCTD B
IIOHHUMAaHHE COOTHOIIEHHUS I'PaKIaHCKUX U KOPIIOPATUBHEBIX IIPAB, COOTHO-
IeHUs T'PasKIaHCKO-IIPABOBOIO COOOIIIECTBA U BBICIIIETO OpraHa Kopropa-
1y, MOXKHO AM OTOXKIECTBASITH C TPAXKAAHCKHUMU ITPaBaMH KOPIIOPATUBHO-
o IOPUANYECKOTO AMIlAa KOPIIOPATHUBHBIE IIpaBa €ro Y4acTHUKOB? Kak cooT-
HOCUTCSI pelleHue O0IIero coopaHus yIaCTHUKOB HEIIyOAHYHOTO O0IIecTBa
C €ro ycTaBoM, B KOTOPOM, HaIlpUMep, OTPAaHUYEH MaKCHMAaABHBIH pasMep
[OAU YIaCTHHKA OOILEeCTBA HAH BO3MOXKHOCTE U3MEHEHUSI COOTHOIIECHUS 10-
A€Y y9acTHUKOB? [le¥CcTBUS y4aCTHUKOB, KOTOPhIE €IMHOTAACHO 3aKPEITHAN
YKa3aHHbIEe BBIIIIE OTPAHUYEHHs, BBIPAKAIOTCS B €IUHOTAACHO ITPUHSATOM
pelreHuu cobpaHus y4acTHUKOB (1. 3 cT. 14 3akona 06 O0O0). He Hamomu-
HaeT AW TaKOe pellleHHe MHOTOCTOPOHHUH OTOBOP, B YaCTHOCTH KOpPIIOpa-
TUBHBII? Tem Ooaee, ecAM IIOAOKEHUs, TIpeaycMoTpeHHbIe 1. 3 cT. 66.3 TK
P®, He oTHOCATCH K YHCAY IIOAOKEHUH, ITOAACKAIIINX 00s13aTEABHOMY BKAO-
YEeHHIO B YCTaB HEMYOAMYHOTO OOIIlECTBa, OHU MOTYT OBITH HPEAyCMOTPEHbI
KOPHOPaTUBHBLIM [JOTOBOPOM, CTOPOHAMH KOTOPOT0 SIBASIOTCS BCE YYACTHU-
KU 3TOTO0 0011ecTBa (1. 4 cT. 66.3 'K P®). B aTUX cAydasgx y4acTHUKHU 0bIIIe-
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CTBa BbIPa0aTHIBAIOT YCTAB OOIIECTBA — CBOEr0 poAa KOHCTUTYIIUIO CBOEH
KOPIIOPATUBHOM AesaATeAbHOCTH. [oroBop 00 yupekaeHUu o0IIeCcTBa, oIrpe-
OEASIONTUH padMep U HOMUHAABHYIO CTOMMOCTD JOAW KazKIOT0 U3 yIPEIH-
TeAel OOIllecTBa, MPEACTABAAETCS PEUIeHHeM OYAYIIUX YYacCTHUKOB, a He
JIOTOBOPOM O COBMECTHO# MEATEABHOCTH, KaK YTBEPXKIAETCHA B AUTEPATYPE.
CeneHHus o pasMepe U HOMHHAABHOM CTOMMOCTH [IOAW KazKIOTO YIaCTHU-
Ka 00IllecTBa BHOCSTCS B ENMHBIN roCcy1apCTBEHHBIH pPeecTp IOPUIUIECKUX
Al (. 8 ct. 11 Bakona 06 OOO). PellleHre 0 peopraHu3allii U AUKBUIA-
Uy o0IIIecTBa IIPUHUMAETCS BCEMH yYaCTHUKaMU O0IIlecTBa €IUHOTAACHO
(g. Il m. 8 cr. 37 3akoHa 06 O00).

Pemrenne oOmiero cobpaHus y4YacTHHKOB OOIECTBa, IIPUHSTOE BCEMH
y4acTHHUKaMH O0IIeCTBa eIUHOTAACHO, a TAKIKe YCTaB 00IeCTBa MOTYT IIPEl-
yCMaTpHUBaTh HHBIE ITpaBa (JOIIOAHUTEABHBIE IPaBa) yYaCTHHKA (YIaCTHUKOB)
o0IllecTBa IIOMUMO MpaB, HpeaycMOTpeHHbIX 3akoHoM 06 OOO. [lomoaHU-
TeAbHBIE ITpaBa, IIPEIO0CTaBAECHHbBIE OIIPENEACHHOMY YVYaCTHUKY O0IllecTBa B
CAy4Yae OTUYKIIEHUS €ro JOAU MAU YaCTHU JO0AH, K IPpHOOpeTaTeAro He Iepexo-
gt (. 2 cr. 8 3akona 06 O00). CaemoBaTEABHO, PEIIeHHE 00 YCTAHOBACHUH
[OTIOAHUTEABHBIX ITpaB, BKAIOYEHHOE B YCTAaB OOIIECTBA, IBASETCH UCTOYHH-
KOM KOPHIOPAaTHUBHBIX ITpaB. [1.B. AoMakuH cyuTaeT, YTO UCTOYHUKOM KOpP-
IOPATHUBHBIX IIPAB B aKITMOHEPHOM OOIIECTBE ABASIETCSI PEIIEHHE O BBIMYCKE
IIEeHHBIX OyMar, a He ycTaB MAW KOPIIOPATHUBHBIN noroBop [AomakwuH, [1.B.,
2019, c. 270]. de#cTBUTEABHO, KOHKPETHBIM PEIlIeHUEM O BBIIIYCKE OIIpe/ie-
ASIFOTCS TIpaBa BAAQIEABIIEB OSMHUCCHUOHHBIX OyMmar (moxam. 3 1. 1 cr. 17 3akoHa
0 PBIHKE IIEHHBIX OyMar), HO B yCTaBe aKIIMOHEPHOTO OOIIECTBA OITPEIEASIOT-
Cs ¥ TIpaBa aKIIMOHEPOB, BAQJICABIIEB aKIIMH KasxKI0H KaTEeroOpHUH (TUIIA).

B HopMax 3akona o6 OOO mpenycMaTpuBaeTCd IIPUHSITHE PELIeHUH,
IPUHUMAEMbBIX YIPEIUTEATIMHU O0IIeCTBa €IUHOTAACHO (00 yupeRaeHuu o0-
LIECTBa, YTBEPXKAECHUH €T0 ycTaBa AMOO O TOM, YTO OOIIECTBO AEHCTByET
Ha OCHOBAHUU THUIIOBOTO yCTaBa, YTBEPXKICHUE MEHEKHOU OIEHKU II€EHHBIX
OyMar, Opyrux Belled HAW MUMYIIECTBEHHBIX IpaB — II. 3 cT. 11 3akona o6
0OO0O0). Bo Bcex TaKHUX CUTyallUgX MOKHO I'OBOPUTH O COTAACOBAHHOM IOTO-
BOPHOM pPEIIEHUHU, T. €. VIPEAUTEAU (YIACTHUKH) MOCTUTAH COTAAIIEHUS O
TOM, YTO MaKCUMaAbHAasd J0Ad V YIaCTHHKA OOIIleCTBa MOXKET ObITh, HAIPH-
Mep, He ODoaee OMHOM YeTBEPTH YCTABHOrO Kamutasa. EcaM ke yupeauTeAn
HE TOCTHUTAU COTAAQIIEHUS 10 3TOMY BOIIPOCY, TO ODOIIIECTBO HE MOXKET ObIThH
co3mano. K perreHuaM, IpUHUMAaeMbIM BCEMH VIaCTHHKAMU (YIpPEeTUTEAsd-
MH) o0IIecTBa, MOXKHO IPHUMEHHTD TeopeTudeckoe rmoroxkenue O.B. I'yTHu-
KOBa O TOM, YTO OTHOIIIEHHUS TI0 YIPABACHUIO IOPUIUIYECKUM AWUIIOM SBAS-
IOTCS 110 CyTH YaCTHOIIPAaBOBBIMH HEHMYIIIECTBEHHBIMH, OTHOCUTEABHBIMU
OTHOIIEHUSMH BAACTU U MOAYMHEHUS, ITIOCTPOEHHBIMU 10 METOAY YaCTHO-
IPaBOBOY CyOOPAMHAIINY, 00BEKTOM KOTOPBIX IBASIETCS CaM YIIPABASIONIHYT
cyowekT [['yrHHKOB, O.B., 2018, c. 16]. OTMETHM, YTO TAKOH XapakKTep HO-
CAT TOABKO PEIeHUs, eAHHOTAACHO IPUHUMaeMble BCEMH YIYaCTHUKaMU He-
nybAugHOTO O6IllecTBa. B Tex ke peleHusdx o0Iero cobpatus yIaCTHUKOB
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o0I1IecTBa, IPUHUMAEMBIX OOABIIIMHCTBOM T'OAOCOB, COTAACHTEABHBIN OPSI-
[OK IIPHUHATHUS PelleHts cobpaHueM y4acTHHKOB OTCyTCTByeT. CTpOro ro-
BOpPS, O KOPIIOPATHBHOM VIIPABA€HHU MOKHO F'OBOPHUTD AUIIIH B 3THUX CAyYa-
ax. B HanpaBaeHuu «COBEpPIIIEHCTBOBAHUE KOPIOPATUBHOTO YIIPABAEHUS»
naaHa MeponpuaTuil «TpaHcdopmarus 1eA0BOr0 KaAuMaTar, YTBEPKIAEHHO-
ro pacnopsxeHuem [IpaBureabcrBa Poccutickot Peneparnu ot 17 sHBapsa
2019 r. Ne 20-p, U3 HIECTH MEPOHPUATHYH HEIMyOAMYHBIM OOIIeCTBAM IIO-
CBHIIIEHO TOABKO ABa. Peaan3alyisd MEPONPUSTHH IO 3TOMY HAIPaBACHHUIO
IpearoAaraeT yCUACHHE 3alllUThl MUHOPUTAPHBIX HHBECTOPOB II0 II0Ka3a-
TeAro «3almTa MUHOPUTAPHBIX MTHBECTOPOB B UCCAeOBaHUU “Benenue 6u3-
Heca” BcemupHoOTro OaHKar.

pyroe meao, Koraa perreHrne o0 yTBepKAEeHUHN ycTaBa O0IecTBa, a TaK-
JKe TI0 UHBIM BOIIPOCaM, ONPENEACHHBIM YCTaBOM OOIIECTBA, IIPUHUMAETCS
OOABIIIMHCTBOM HE MEHee ABYX TPeTel rOAOCOB YIaCTHHKOB O0IIIeCTBa, a I10
OPYTUM BOIIPOCaM — BOOOIIIE IPOCTBIM OOABIITMHCTBOM (1. 8 cT. 37 3akoHa
06 O0O0). 3akpernAeHHBIH ycTaBOM OOIIeCTBA MAKCHUMAaALHBIH pa3Mep HOAU
ydacTHHKA O0IllecTBa He MOXKeT OBITh M3MEHEH B CAydae MHPOLaKH AHOO
MHOTO OTYYKIAEHUA NJOAH UAHW YaCTH JOAU €My APYTHM y4aCTHHUKOM JIaHHOTO
o0IIIeCcTBa, €CAU TaKad BO3MOXKHOCTE He IIPeAyCMOTPEHA B yCTaBe AAaHHOTO
ob1rrecTBa ANOO HE ITOAYYEHO COrAacHe APYTHUX YIACTHHKOB.

Tem He MeHee mpobaeMa COOTHOIIIEHHS yCTaBa OOINEeCTBa W PeIleHUd
ob1Iero cobpaHus YYaCTHHUKOB OOIIECTBa, €ro yTBEPAHUBIIETO, OCTAETCS.
Mo3KHO IpHU3HATH, YTO PEIlIeHHe COOPAaHUST IBASIETCS aKTOM HHIUBUAYAAB-
HOT'O PETYAHMPOBAHUA HEIMYOAMYHOTO OOIIleCTBa, a yCTaB OOIIEeCTBa BBICTY-
aeT Kak IIPaBOBOM aKT, IMOJIAEKAIIUY ITPUMEHEHHIO HE TOABKO €ro y4acT-
HUKaMH, HO U TPEThUMHU AUIIAMHU. Boaee Toro, obiiiee cobpaHue yIaCTHUKOB
KOPIOpAaIyy IIPUHUMAET PEIIeHHs, PETYAHPYIOIEe BHYTPEHHIOI IeATEeAb-
HOCTB 001IleCcTBa. YYaCTHUKH HEIIYOAHYHOIO OOIIeCTBa BIIpaBe YTBEPKIATH
PETryAHPYIOIIHNH KOPIIOPATHBHBLIE OTHOIIECHUS U HE SBASIOIIUNCS yCTaBOM
BHYTPEHHHUU peraaMeHT U HHble BHYTPEHHHE NOKYMEHTBHI IOPHINIECKOIO
auna (. S cr. 52 I'K P®d). Takum o6pa3zoMm, MOKHO BBIIEAWUTH TPH BHUOA pe-
mieHud obIIero cCo0paHusd yYacTHHKOB OOIIIECTBA: COMAACOBaHHBIE JOTOBOP-
HbIE PEILIeHUs, YCTaHABAUBAIOIINE KOPIOPATUBHBIE IpaBa MU 00sI3aHHOCTU
YYaCTHHKOB O0IIIECTBa 10 OTHOUIEHHIO APYT K APYTY U K OOIIECTBY B IIEAOM,
IIpUHHMaeMble BCEMH YYaCTHHKAaMHU O0IIleCTBA €OUHOTAACHO; PEILeHHs CO-
OpaHus y9aCTHHUKOB OO0IIleCTBa, IIPUHUMAaeEMble OOABIITHHCTBOM, B TOM YHC-
A€ KBaAU(PUIIUPOBAHHBIM, TOAOCOB; PellleHUsd cOOpaHUs YIaCTHHKOB OOIIe-
CTBa 10 U3MEHEHHIO €ro yCTaBa, PEOPraHu3allii U AUKBUIAIINN O0OIIIeCTBa,
TpeOyIone ToCyAapCTBEHHOH pervcrTpanuy B EnMHOM rocyzmapCTBEHHOM
peecTpe IPUANIECKUX AUIL.

Pemrenne kak oCHOBaHNE BO3HHKHOBEHHS IPaKIAHCKUX IIpaB U 00s13aH-
HOCTeH, a TakyKe KaK ITOPOXKIEHHNE WHBIX I'PasKIaHCKO-IIPABOBBIX IIOCAEI-
CTBUH HEPa3pbIBHO C OPraHOM, €ro IPUHUMAIINM, T. €. OOLIUM COOpaHu-
€M yYaCTHHKOB KOPIIOPAaIUH, BEICIIIMM €€ OPraHOM.
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B auTepatype He IIpHU3HAETCHd NPaBOCYOBEKTHBIM XapakTep obIIero co-
OpaHusa aKIIMOHEPOB (YYaCTHHUKOB), & YTBEPXKIAETCH, YTO €r0 06pas3oBaHue
IIPOUCXOAUT B CHAY IOPUAUYECKOTO (pakTa — BAALIEHUd yYaCTHUKaMHU CO-
OpaHusa aKIUIMHU (IOAIMU) X03IUCTBEHHOrO0 obIiecTBa. [Tox KoMIteTeHITneH
o6111ero coOpaHus aKIIMOHEPOB (YYACTHUKOB) CAEAYET IOHUMATDH AOIIYCTH-
MBIHl 3aKOHOM, & IPHUMEHHTEABHO K HEIIyOAWYHBIM OOIIleCTBaM — TaKKe U
yCTaBOM IepedeHb BOIIPOCOB, II0 KOTOPBLIM 00Illee coOpaHUe TPaBOMOYHO
npunuMarts pertenus (U.C. Hlutkuna [[IIutkuna, U.C., pexn., 2018, c. 183]).

'K P® mpemycMmarpuBaeT, 4To 00Illee COOpaHHE YJaCTHUKOB SIBASIETCH
BBICIIIHM OPTaHOM KOPIOPAIIMH, U TEM CaMBIM BKAIOYAET €r0 B CTPYKTYPY
IOPUANYECKOIO AHIA KaK OpraHu3allii U HaZleAsdeT ero KOMIIeTeHIIHeH Ha-
PAOy C KOMIIETEHIIMEeH OPraHOB IOPUANYECKOTo auna. [IpeacraBasgercs, 4To
peleHue obIero co0paHus yYaCTHUKOB HEIyOAMYHOTO 0DIIeCTBa, KaK AIO-
6o KopHopalnH, CAELyeT pacCMaTpPUBaTh KaK PelIeHNe CaAMOro I0pUIude-
CKOT'0 AWIIA B IIpeAeAax IIPeJOCTABACHHOMN BBICIIIEMY OPTaHy KOMIIETEHITHU
(yTBepKaeHHEe TOAOBBIX OTYETOB U MOJOBBIX OYXTaATEpPCKUX 0AAaHCOB, pac-
IpeaeAeHUE YUCTON NIPUOBIAH MEXKIY VIaCTHHKAMHU U T. I1.). YYaCTHHKH, CO-
CTaBASIOIINE TPasKIaHCKO-IIPABOBOE COODIIECTBO, IIPUMEHHUTEABHO K KOP-
Iopaluyu He o0pa3yioT OTAEABHOTO OT ODIIEeTO COOpaHUs CaMOCTOSTEABHOTO
opraHa. [lasg HemmyOAMYHOrO 0ob1IecTBa ofliee coOpaHue ero y4acTHHKOB CO-
BIIaaeT C I'PasKAaHCKO-TIPABOBBIM coo0IrecTBoM. [TocaemHee MCIIoAbB3yeTCH
Kak o0lIiee TTOHSATHE [IAS YIaCTHHKOB IOPHINYECKOI0 AU, COOCTBEHHUKOB,
KPEAUTOPOB IIPU OAHKPOTCTBE U APYTHX YYACTHHKOB I'PaKIaHCKO-IIPABO-
BOTO COODIIIECTBA, U TaKHe COOpaHUd YIYAaCTHHKOB OOBIYHO HE COBIIAIAIOT C
OpraHaMH OHOTO IOPUAUYECKOTO AHUIIA.

[IpencraBaserca He ocHoBaHHBIM Ha 'K P® u 3akone 06 OOO caenyro-
miee yrBepxkaeHue B.A. AamreBa: «PerreHue coOpaHHs SIBASIETCS HHCTPY-
MEHTOM B PYyKax TI'pPa’kKIaHCKO-IIPABOBOTO COOOIIECTBa, K KOTOPOMY OT-
HOCHUTCS coOpaHHe YyJYaCTHHUKOB KOPIIOPAIlHMH, COBET AUPEKTOPOB U UHEBIE
KOAAETHAABHBIE OPTaHBI yIIPABACHUS IOPUANYECKOro auna» [Aamres, B.A.,
2019, c. 230]. B oyukre 1 ct. 181.1 I'K P® onipeneaeHo, uTo mpaBuAa, IIpem-
ycMmoTpeHHbIe TaaBoit 9.1 'K PO, nmpuMeHdroTcda, €CAU 3aKOHOM HAHM B yCTa-
HOBAEHHOM UM HOPLAAKE He ITpeaycMoTpeHo uHoe. B 3akone 06 OO0 obiee
coOpaHNe y9aCTHUKOB 00IIIeCTBA PaCCMaTPUBAETCS KaK BBICHINI opraH 00-
LIIECTBA, [I03TOMY TPaKTOBAaTh pellleHHe coOOpaHus KaK BBICIIIEro opraHa o0-
IIECTBA, KaK BOAIO YYACTHHUKOB I'PasK/IaHCKO-IIPABOBOr0O COO0IIIeCTBa IIPEI-
CTaBAsSIeTCHd TaBTOAOTHEH. B CBOIO ouepesib KOAAETHAABHBIN OpraH yIIpaBAe-
HUS (HaOAIOMATEABLHBIH U WHOM COBET) BBIMIOAHAET (PYHKIIUU BBICIIIETO Op-
raHa HEIyOAMYHOI'0 OOINeCTBa TOABKO II0 PENICHHI0 YVIACTHHKOB, IIPUHSI-
TOoMy enuHoraacHo (moamn. 1 m. 3 cr. 66.3 'K P®). VcrioAHUTEeABHBIN opraH
o01IIeCTBa OCYIIIECTBAGET HE BOAIO I'PAXKIAHCKO-IIPABOBOIO COOOIIECTBA, a
IIOAHOMOYHSI, ITpeaycMoTpenHsle 1. 3 cT. 40 3akona 06 OO0, a Takxe pe-
1aeT BOIPOCHI, He BXOSIIHME B KOMIIETEHITHIO BLICIIIET0 opraHa obIecTBa
U CO3MaHHOIO KOAAETHAABLHOIO OpraHa yIIpaBAeHHs. PemreHud cobOpanHuit

Mpasocyaue. Tom 2, Ne 2. 2020



B.K. AHgpees, B.A. KoHgpaTtbes 159

YYaCTHUKOB HEMyOAMYHOTO OOIIIECTBA — 3T0 aKThI IOPUANYECKOTO AUIIA, a He
rpazkaIaHCKO-IIPAaBOBOIO COODIIIECTBA.

Penrenue o01rero cobpanud y9aCTHHKOB O0IIIECTBAa pacCMaTpPUBAaETC 3a-
KOHOM KaK OTIEABHOE OT APYTUX OPraHOB IOPUAMYECKOTO AWIIA AeHCTBHE
opuaudeckoro auna. Creaka, B COBEPIIEHHH KOTOPOM UMEETCs 3auHTepe-
COBaHHOCTB, UAH KpYIIHas CAeAKa OOAYKHBI OBITH OOOOPEHBI perieHueM o0-
miero cobpaHusd yJ4acTHHKOB ofiiecTBa. HecobaromeHue 3Toro TpeboBaHUA
3aKOHa MOXKET IIOBAE€Yb IIPHU3HAHUE TAaKOW CAEAKH HEOEHUCTBUTEABHOM IIO
HCKYy OOIlleCTBa HMAM €ro y4YacTHHKA. [Ipu3HaHue pelneHuii obiiero cobpa-
HUS YIACTHUKOB 00IIIecTBa 00 0M0OPEHNN KPYITHBIX CAEAOK AHOO CIEAOK, B
COBEPILIEHUN KOTOPBLIX UMEETCS 3aUHTEPECOBAHHOCTD, HEIEUCTBUTEABHBIMU
B CAydae 00XKaAOBaHUA TAKHUX PEIIEHUH OTAEABHO OT OCIIapUBaHUS COOT-
BETCTBYIOIIUX CAEAOK OOIIleCTBA HE BA€YET 3a CO00M HpPH3HAHUSA COOTBET-
CTBYIOIIIHUX CAEAOK HeAeHCTBUTEABHBIMHU (. 5 cT. 43 3akona 06 O0O0) [Au-
npees, B.K., 2019, c. 52-56].

Perrenue o01iero cobpaHus y9acCTHHKOB OOIeCTBA KaK OCHOBAaHUE BO3-
HUKHOBEHUS TPaKIAHCKHUX MPaB U O00S3aHHOCTEH, a TakKyKe HHBIX I'paxK-
[JaHCKO-IIPABOBBIX ITOCAEACTBUI COCTOHUT M3 ABYX B3aMMOCBI3aHHBIX CTa-
OUY¥ — CO3bIBa U IIPOBENEHUSA COBMECTHOTO HPUCYTCTBHUS YIACTHUKOB 00-
HIeCTBa A OOCYKIEHUS ITOBECTKU U HMPUHATHUS PENIEHUH, TOCTaBAEHHBIX
Ha roaocoBaHue. [IyreM oOMeHa IOPUAHMYECKH 3HAYUMBIMH COOOIIEHUSIMU
MEZKIy OPraHOM HMAHM AWIIAMH, CO3BIBAIOIINMU O0Ilee coOpaHue obIlecTBa,
U ero yJaCcTHUKaMU (pOpMHUPYETCs [TOBECTKA [AHS COOpaHus, yCTaHaBAUBA-
IOTCS BpeMs U MECTO €To ITpoBezieHUd. A000H yIacTHHUK O0IIecTBa BIIpaBe
BHOCHUTBH IPEJIAOKEHUS B IIOBECTKY OHSI, KOTOPbIe BKAIOYAIOTCS B IIOBECTKY
[HSI, €CAH OHU IOJAaHbI HE ITO3HEE YeM 3a MATHAAIATh AHEH M0 ero Ipo-
BeIleHU.

B aHrAmMicKOM KOPHIOpPaTUBHOM IIpaBe Mepel MPOoBeAeHUEM COOpaHUs
UCIIOAB3YETCS ITPAKTHKA BBIAYU TAK HA3BIBAEMBIX IIUPKYASIPOB IIPHU TIO-
TOTOBKE K ITPOBEIECHHIO 00IIIero cobpaHusa, KOTOPhIe CoAepKaT OAPOOHBIH
nepedyeHb BOIIPOCOB M apryMeHTAaIlHi0 ToM MAM wmHOM nmosunmu [Griffin, S.,
2006, p. 387]. Opran uAM AUIlA, CO3bIBAIOIIME O0IIee cobpaHUe yIacTHU-
KOB, HE BIpaBe BHOCHUTb H3MEHEHUd B (POPMYAUPOBKH, MIPEIAOKEHHBIE
y4acCTHHUKAMU OOILECTBA, JOIIOAHUTEABHBIX BOIIPOCOB.

[To oTedueCcTBEHHOMY 3aKOHOIATEABCTBY K HH(POPMAIIUU U MaTepHUaraM,
TIOJAEKAIINM ITPEeNOCTABACHUIO yYaCTHUKAM OOIIeCTBa IIPH IIOATOTOBKE K
IPOBEIEHUIO ODIIIETO COOpaHUs YIACTHUKOB OOIIECTBA, OTHOCSTCS T'OJ0BOM
oT4eT 00IIeCTBa, CBEAEHUS 0 KaHAuAaTe (KaHAUAATaX) B UCIIOAHHUTEABHBIE
OpTaHbI OOIIECTBAa, ITPOEKT U3MEHEHUH U JOIIOAHEHUH B yCTaB O0IlecTBa U
T. 1. CAeIyeT MOJYEePKHYTD, YTO MEXKIY OPTaHOM HAU AWUIIAMH, CO3BIBAIOIIIH-
MU oO1riee coOpaHue yIaCcTHHUKOB ODOIIECTBA, U €r0 YIaCTHHUKAMH CYLIECTBY-
IOT pPaBHOIIPABHBIE OTHOIIECHUS, U HAPYIIEHUS IOPAAKa CO3bIBa COOpaHUA
CUUTAIOTCS MIOTAIIEHHBIMH, €CAU B OOILIIEM COOpaHUH OOIlecTBa y4acTBYIOT
BCE €ro yYaCTHUKH.
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Perrerue obrrero cobpaHus y9aCTHHUKOB OOIIIECTBA ABASETCS MPOLYKTOM
X COBMECTHOI'O BBIPazK€HHUA BOAHU IIO BOIIPOCAM IIOBECTKHU AHL B IIOPAOKE,
YCTAHOBACHHOM B COOTBETCTBHH ¢ 3akoHoM 06 OOO.

Cramusa co3biBa 0011IeTO COOpaHUSA YYACTHHUKOB OOIIIECTBA MHPEACTaABASI-
eT coboi pelieHUe cobpaHuUsl, OHA 0003HAYAET ITOBECTKY AHS, COTAACOBAaH-
HyI0 C yJacTHHKaMHu obmrectBa. CylllecTBEHHOe HapylIeHHWe ITOPSaKa COo-
3bIBa, IOATOTOBKHU OOIIEr0 COOpaHUs MOIKET IOCAYKUTH CAMOCTOATEABHBIM
OCHOBaHHEM [Ad IIPU3HAHUA CYIOM HENEHCTBUTEABLHBIM peEIleHHs cobpa-
HUdA. B oTAnmyme oT aKTOB TOCyZapCTBEHHBIX OPTaHOB U OPraHOB MECTHOTO
caMoyHIpaBAE€HUsI, KOTOPbIE IPEeayCMOTPEHbI 3aKOHOM B KadeCcTBEe OCHOBAa-
HUIl BOBHHKHOBEHUS T'PaKIAHCKHUX IIPAB U 00SI3aHHOCTEH, Cyay HeoOXomau-
MO MIPOBEPSTH COOAIOEHUE TTOPSAAKA CO3bIBA U IIPOBEIeHUs 00Iero cobpa-
HUS YIaCTHHKOB O0IlleCTBAa.

[Topsimok co3biBa H HpoOBedeHHd oOLIero cobpaHus yIacTHHKOB OOIIe-
CTBa, yCTAaHOBAEHHBIH 3akoHoMm 06 OOO, co Bcell 0O4eBUAHOCTBHIO ITOKA3bI-
BaeT, YTO pellleHHe COOpaHUd — 3T0 He ocobad Irpa’kIaHCKO-IIPABOBas CIEA-
Ka, He TPaKJaHCKO-IIPaBOBOU JOTOBOP, a (paKT, OTPasKaIOIIHil COrAaCOBaH-
HOCTBH BOAU OOABIITMHCTBA yYaCTHHUKOB OOIIECTBa, K KOTOPOMY B CHAY IIps-
MOT0 YKa3aHHUs 3aKOHA UAHW KOPIOPATHUBHOIO JOTOBOPA, yCTaBa MPUCOEIU-
HSEeTCS HECOTAACHOE HAU IIACCHUBHOE OOABIIIHHCTBO (CAEAKA HEIIOAHOM BOAH)
[Kagaun, A.A., 2016, c. 12]. Pemmrenue cobpaHUus eCTh CAMOCTOATEABHOE OC-
HOBaHHE BO3HUKHOBEHUS TPaKIAHCKUX IIpaB U 00s3aHHOCTe#. B oTamyne
OT CHEAKH pelleHHe O0IIero coopaHusd HAIIPaBAEHO TOABKO Ha YCTaHOBAE-
HUe TPaKOaHCKUX IIpaB U 00g3aHHOCTEH M He IpPEeArioAaraeT UX U3MeHe-
HUE WAHU IIpeKpallleHHe, IIOCKOABKY pelleHHe TpebyeT Co3bIBa W IIpoBele-
HU4 o0IIero cobpaHus yIacTHHUKOB, KOTOPhIE KasKAbIH pa3 00AamaioT CBO-
el HHAUBUAYAABHOCTBIO C TOYKH 3PEHUS [IOBECTKH [H, €€ COTAACOBaHMUSI,
cocTaBa y4acTHUKOB coOpaHUs, IOpsaKa TOAOCOBaHUS U T. I1. Hepaspabo-
TaHHOCTB B TE€OPHUHU OCHOBaHUMN BO3HHUKHOBEHUS TrpaXJaHCKUX IIpaB 1 0651—
3aHHOCTEH, UHBIX I'PasKIAaHCKO-TIPABOBBIX ITOCAEACTBUN, IIPUBEPIKEHHOCTH
CTapbIM B3TASIAM U HEy4YeT HOBBIX IIPAaBOBBIX SIBACHUN MMEIOT HETaTHB-
HOE IIOCAEICTBUE — TPAKTOBKY aBTOPaMH peIlleHHs cOOpaHHi KakK MHOTIO-
CTOPOHHEN COEAKH.

E.A. KpamenuaaukoB u [O.B. BaiirymeBa yTBepKIaioT, UTO «peIlIeHne
00BEeAMHEHUS IPEeaCTaBAdIeT CO00H MHOIMOCTOPOHHIOIO CAEAKY, YTO IIpHU3HA-
eTcsl OOABIITMHCTBOM IITMBHANCTOB CO CCBIAKOH Ha HEMEIIKUX aBTOPOB, IIO-
Aarasi, 9YTO pelleHne cobpaHuil mpeacraBasgeT coboil JOroOBOP O COBMECTHOH
neareAbHoCcT» [KpameHmnHHUKOB, E.A. u Bairymena, F0.B., 2013, c. 31].
ABTOpPBI CIPpaBEIAUBO OTMETHAH, UTO TAABHOE OTAUYHE PEIIeHUH coOpaHuil
OT CIEAKHU 3aKAIOYAETCHd B TOM, YTO B OCHOBE JOTOBOPA A€XKUT IMPUHITUII pa-
BEHCTBa CTOPOH, a AIODOE pellleHHe OCHOBBIBAETCS HA ITOAYHHEHHUH OOABL-
IIMHCTBY yY9acCTBYIOIIMX B BBIHECEHHUU PEIIEHHS AUIl. B camoMm nmeae, ecanu
Yy OHOTO yJacTHHKa — °/, IOAW B yCTaBHOM KallUTaA€ OOIECTBA, a y ABYX
APYTHX yYaCTHUKOB — I10 '/ B yCTaBHOM KalHTaA€ OOIIECTBA, TO IMOHATHO,
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B HOAB3y KOro OymerT mpuHSTO perreHre. CIIOpHBIE, TYITUKOBBIE CUTYaAIlHU
BO3HUKAIOT, KOT/Ia y YYACTHUKOB OO0IIeCTBa paBHBIE AOAH. B mocraHoBAe-
Huu CoBeta Penepanun PenepasvbHoro Cobpanus Poccutickoii Pemepariuu
ot 27 deBpassg 2019 r. No 43-d3 «MogepHU3aIINg IPasKIaAHCKOTO 3aKOHO-
JATEAbCTBA: COCTOSIHHUE U IIEPCIEKTUBLI PA3BUTUS» PEKOMEHI0BAHO JOIIOA-
HUTH KOPIIOPATHBHOE 3aKOHOOATEABCTBO HOPMOHM, KOTOpas IpeaycMaTpHU-
BaeT NpaBO YYACTHUKOB XO03IUCTBEHHOTr0 00IIIeCTBa, UMEIOIIHUX B €r0 YCTaB-
HOM KaIlUTaA€ paBHBIE [OAH, TPeOOBATh €ro AUKBUAAIINU, €CAU B TEUCHUE
IIECTH MEeCSIEeB C MOMEHTA €ro CO3MaHUs He 00pa3oBaH eIUHOANMYHBIN HC-
TIOAHUTEABHBIN OpraH, AU BBIXOJA M3 OOILECTBAa B MHBIX CAydasxX Hepaspe-
HIUMBIX KOPIIOPATUBHBIX KOH(AUKTOB.

Pemrenusa cobpaHusg y4acTHHUKOB OOIIECTBA, KaK IIPABHAO, IPUHUMAOT-
Cd IyTeM BBIPaXKEHUS BOACHUIBIABACHHUS CO 3HAYEHHEM «Ja» HAU «HET», UTO
OTAWYAET 3Ty IPOLEeAypPYy OT IIOPAAKa BOACHU3BIBACHHS CTOPOH B JOTOBO-
pe. B HeM CTOPOHBI OIpPeneAsdioT IIpeaMeT COTAAIIIEHUS, YCAOBUS I0TOBOpa
U HOPAO0K UX UCIIOAHEHHs B OyAyIIEeM. YYaCcTHUKU OOIIeCTBa, COBMECTHO
IIPUCYTCTBYIOIINE, 00CYyKIAI0T y2Ke 0003HaYeHHbIe B ITIOBECTKE BOIIPOCHI U
IPUHUMAIOT PEeIIeHts TOAOCOBaHHUEM. PerreHre coOpaHus yIaCTHHKOB 00-
LIECTBa — 3TO He CIIocob COBEPILIEHUS CAEAKH, a PeaAr3aIlus KOMIIETEHITHHU
BBICIIIET'O OpraHa OOILIeCTBa, OIpeNeACHHON 3aKOHOM U YCTaBOM OOIIIecTBa.

Pernrerne cTOpoH IOTOBOpA ITPOCTOTO TOBAPHIIIECTBA — BHYTPEHHNE OTHO-
LIEHHS I10 BEICHUIO JEA TOBAPUIIEH, B TO BPEMS KaK YIaCTHUKU ITPUHHUMA-
IOILIETO PELIeHUs OOIIECTBA aapPeCyIOT CBOIO BOAIO CAMOMY IOPHUIANYECKOMY
Auly. Boasa ydacTHUKOB coOpaHuda obIlllecTBa He aBTOHOMHA, KaK IIPU CO-
BEPIIEHUHN CHOEAKH, OHA OIIPEeNeASeTCHd IIEABI0 ODIIecTBa U KOMIIETEHIINEH
BbICLIEr0 opraHa. He caydaiiHO y4acTHHKH KOpHOpaluK 00s3aHBI HE CO-
BepuIaTh AeficTBud (0e3aeficTBIE), KOTOPBIE CYIIECTBEHHO 3aTPYAHIIOT UAU
[EeAAFOT HEBO3MOXKHBIM JOCTHKEHUE eAeH, paau KOTOPBIX CO3MaHa KOPIIO-
panusda (. 4 ct. 65.2 'K Pd).

CripaBeIAMBOCTH pPalyl CAEAyeT OTMETHTBb, YTO y peIlleHus cobpaHusd,
OPUHUMAEMOTr0 €IUHOTAACHO, ITPOCAEXKUBAETCS OIPEAEACHHOE CXOIACTBO C
nporosopoM. He caydyaiiHO B aHTAMMCKOM IIpaBe ACUCTBYET TaK Ha3bIBAEMBbIH
npuHIUn «Duomaticr, BOBHUKIIINE U3 U3BECTHOTO CyAeOHOTO IIperneneHTa
Cane v. Jones (Cane v. Jones (1980) 1 WLR 1451) [Hardman, J.C., 2017,
pp. 1-3], KoTopBI# mpenrosaraeT BO3MOXKHOCTE IIPUHATHS €IUHOIAACHOTO
pemenns 0e3 mpoBeneHUda popMaabHBIX nporenyp [McLaughlin, S., 2013,
p- 220]. OgHAaKO IO BBIIIEIIPUBENEHHBIM ITPUYHUHAM y PEIIeHUsS CoOOpaHUusd
CKopee 6oAbLIIe pa3ANdHil C JOTOBOPOM, YeM OOIIHX IIPHU3HAKOB.

XoTga mericTBUL OpraHa UAU AWIL, CO3BIBAIOIIUX 00IIIee cCoOOpaHue, U yIacT-
HUKOB 00IIleCTBa 10 CO3BIBY, IIOATOTOBKE COOpPaHUs OPraHU3aI[MOHHO OTe-
A€HBI OT IIPOBEAEHUS COOpPaAHUS U IPUHSITHUS UMH PEIIEeHUS, OHU BKAIOYAIOT-
cs B coCTaB pernieHus cobpanus. HapylmeHus nopsigka co3blBa, IIOATOTOB-

4 Cobpanue 3akoHomaTeabcTBa Poccutickoit Peneparmu. 2019. Ne 10. Ct. 913.
Justice. Vol. 2, no. 2. 2020
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KU COOpaHUsl, BAUMIONINE Ha BOAEU3BIBACHUE YIACTHHKOB, MOTYT ITOCAY-
JKUTH OCHOBaHUEM [AS TIPU3HAHUS PEIIeHUS HeNeHCTBUTEABHBIM (ommd. 1
n. 1 cr. 181.4 T'K P®d). Takum o6pa3om, perreHre CoOpaHus IpeacTaBASIeTCS
CAOZKHBIM OCHOBaHUEM [IASI BOSHHUKHOBEHUS I'Pa’KIAHCKUX IPaB U 00sa3aH-
HOCTeH, a TakKe TPakIaHCKO-IIPABOBBIX ITOCAEICTBHH, KOTOpPbIE HEOOXO-
OUMO YCTaHaBAWBATB, UCXOAd U3 AEHCTBUH yYaCTHHUKOB OOIIIECTBA, IPEIY-
cmoTpeHHBIX ['K P®, 3akorHom 06 OOO u ycraBoM OOIIIECTBA, ITOCKOABKY
IIOCA€THUM MOTYT OBITH YCTAHOBAEHBI JOIIOAHUTEABHBIE IIpaBa yYaCTHHKA
(y4acTHHKOB) 00IIeCTBa, He IIpeayCcMOoTpeHHbIe 3akoHoM 06 OOO0.

3akoHBI 0 XO3AHCTBEHHBIX OOIIECTBAX BBIACASIIOT ABE (POPMEI IIPOBE-
OEeHUd OOIIMX COOpaHUH YYacTHUKOB (aKIIMOHEPOB) XO3SMCTBEHHBIX 00-
LIECTB — OYHYIO0 U 3a04Hylo. OuyHasg dopma IIpearioraraeT HEIIoCpe CTBEH-
HO€ IIPUCYTCTBHE YYaCTHHUKOB MAM UX IIPEeACTaBUTEAeH IIPU IIPUHATHH pe-
LIEeHUs, TOT/a KakK 3ao04yHasi popMa He TpebyeT MPUCYTCTBUS YIACTHUKOB U
IIPOBOMUTCH OIIPOCHBLIM ITyTeM (cT. 38 3akona 06 OOO). B aurepatype emre
OTMeYaeTcs CYILIECTBOBAaHHE CMEIIIaHHOM 0YHO-3a04YHOM (POopMEBI IIpoBele-
Hus obirero cobpanus (U.C. Murkuna [[[Iutkuua, U.C., pex., 2018, c. 196]),
CyTh KOTOPOM COCTOHUT B TOM, UTO PSIZl YYACTHUKOB y4aCTBYIOT B COOpaHUHU
HETIOCPENCTBEHHO, a APYTHUe — OIIPOCHBIM IIyTEM.

TpaguiroHHOH (GOPMOM IPUHATHS PELIeHHs COOpaHUsa SBASETCS HMEH-
HO ouHad popMa: HUCIIOAB30BaHHE 3a09HOH (POPMBI B OOIIECTBAX C OTPAHU-
YEeHHOH OTBETCTBEHHOCTBIO HECKOABKO OI'PDAHHYEHO, B YaCTHOCTH, B 3a04YHOM
dopMe He MOTyT IPHUHHUMATBCS PEIIeHUs 00 YTBEPXKIAECHUH TO0BbIX OTYETOB
U TOIOBBIX OyXraaTepCcKux basaHcoB (a63. 2 1. 1 cr. 38 3akona 06 O0O0), ana-
AOTUYHOE OTpaHUYeHHre coaep:RkuTcd B cT. S0 denepasbHOTO 3aKOoHAa OT 26 11e-
kabpga 1995 r. No 208-d3 «O6 axIMOHEPHBIX obIIecTBax»’. Kpome Toro, 3a-
oyHasa hopMa IPOBEAEHU O0Iero cobpaHus yIaCTHUKOB YPEeryAHpPOBaHa He
CTOAB [IETaABHO, & B AUTEPATYPE €€ HMCCAEIOBAHUIO YIEAIAOCH HELOCTATOYHO
BHUMaHUdA. OIHAKO, YIUTHIBasI Pa3BUTHE COBPEMEHHBIX TEXHOAOTHY 1 BCEOO-
1IyI0 IIM(PPOBU3AIINIO, UCCAEIOBAHHA BOIIPOCOB, CBI3aHHBIX C IIPOBEACHUEM
o6111ero coOpaHus B 3209HO (hopMe, TIPEACTABASIIOTCH KpaiHe aKTyaAbHBIMU.

BecbMa BazKHBIM KaK C TPAKTHYECKOH, TaK U C TEOPETHYIECKOM TOYKH 3PEHUs
SABASIETCSI BOIIPOC 00 YCAOBHSAX IIPOBEECHUA COOpPaHUs YYACTHHKOB B 3a0YHOM
¢opme. B myrkTe 1 cr. 181.2 T'K Pd ykazaHo, 4To perieHre cOOpaHUd MOXKET
IPUHUMATBCS ITOCPEICTBOM 3a09HOT0 ronrocoBanus. B mynkre 105 TlocraHoB-
aeHmd Ilaemyma BepxosHoro Cyna Poccutickoil @eneparnym ot 23 utoHa 2015 1.
No 25 «O mpuMeEHEHNH CyZIaMU HEKOTOPBIX IIOAOXKEHMM pasneaa | yacTu nepBoH
I'pazkmarckoro koxnekca Poccutiickoi depepanyin»® NpeayCMOTPEHO, YTO €CAU
CHeITMaABHBIM 3aKOHOOATEABCTBOM HeE IIPEAyCMOTPEHBI 0COOble TPeDOBaHUA K
dopMe TpoBeaEeHUS TOAOCOBAHUS, yIaCTHHKAMU I'Pazk/IaHCKO-IIPaBOBOIO CO00-
LIIeCTBA TaKue TpebOBaHNS TaKKe He YCTAaHABANBAAUCH (B YACTHOCTH, ITOPSAIOK

5 Cobpanue 3akoHOmaTeAbcTBa Poccutickoit deneparmu. 1996. No 1. Cr. 1.

¢ Broaserens BepxoBHoro Cyza Poccutickoit ®eneparmu. 2015. Ne 8.
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IPOBe/IeHMsT COOpaHUsI HE OIIPEIEAEH B YCTABE), TO TOAOCOBAaHHE MOIKET IIPOBO-
OUTHCS KaK B OYHOH, TaK U B 320YHON MAM CMEIIIaHHOH (0YHO-3a09HOMH) hopMe.
Kaxk yzke ObIAO OTMEUEHO, 3aKOHBI O XO3IHCTBEHHBIX ODIIIECTBAaX JAIOT BO3MOXK-
HOCTB TIPOBENEHUS O0ITIET0 cobpanus B 3a04HOM hopme. OMHAKO A peasr3a-
UM JaHHOM BO3MOXKHOCTH TpedyeTcs cobAroeHre psaa ycaoBuid. Tak, B 1. 3
ct. 38 3akona 06 OO0 ycTaHOBAEHO, YTO HOPSIOK IPOBEACHUA 3a0THOTO TOAO-
COBaHUS OTIPENEASIETCS BHYTPEHHUM JOKYMEHTOM OBIIECTBA, KOTOPBIH TOAYKEH
IpeaycMaTpUBaTh 00S3aTEABHOCTL COOOIIEHHsS BCEM ydYacTHHKAaM OOILecTBa
IpegsaraeMoii TIOBECTKH [HS, BO3MOXKHOCTh O3HAKOMAEHHS BCEX YIACTHUKOB
ob11tecTBa 0 HaYasa TOAOCOBAHMS CO BCEMH HEOOXOUMBIMHU HH(OPMAIIHEH 1
MaTeprasaMu, BO3MOKHOCTb BHOCHUTD ITPEIAOKEHHS O BKAIOUYEHHHN B [IOBECTKY
IOHS OOTIOAHUTEABLHBIX BOIIPOCOB, 00sI32TEABHOCTEH COOOIIIEHUS BCEM yYACTHU-
KaM OOIIlecTBa M0 Hadasa TOAOCOBAHHS M3MEHEHHOM ITOBECTKH [HS, a TaK¥Ke
CPOK OKOHYAHUSI ITPOLIEAYPHI TOAOCOBAHHUSI.

B mpaBOIpUMEHUTEABHOM MPaKTUKE OTCYTCTBYET €OUHCTBO B TOAKOBA-
HUM JaHHOW HOPMBI, B YACTHOCTHU TTOCAEICTBUY MTPUHSITHS PEIIEHUT 3209HO
B OTCYTCTBHE COOTBETCTBYIOIIIETO BHYTPEHHEr0 JOKYMEHTa, YCTaHABAUBAIO-
IIIETO TIOPSAI0K €T0 IMIPOBEACHHUSI.

[TepBBIii TIOIXOT TI0 3TOMY BOIIPOCY 3aKAIOYAETCS B TOM, UTO TAKOE pellle-
HHE IIPU3HAaETCA HeﬂeﬁCTBI/ITeABHblM.

Hanpuwmep, /eerHaduamblii apbumparHulil AneansyuUoHHbLI cyo Yyrasat, umo
omecymemaeue 8HYympeHHez0 00KYMeHma, KOmopblii onpedesisiem npouedypy npo-
gedeHust 0buiezo cobpaHusl YUacmHUKo8 nymem 3a0UH020 20710CO8AHUSL, SIBSLeMCsL
CaMOCMOsiMeNbHbLM 0CHO8AHUEM O/t NPUSHAHUSL HedelicmaumebHbIMU UM0208
300UH020 20710C08AHUSL.

Bropoti moaxon CyZoB COCTOUT B TOM, YTO, HECMOTPS Ha OTCYTCTBHE [I0-
KyMeHTa, pelleHue MNPU3HAEeTCsI MACHCTBUTEABHBIM, €CAU OTCYTCTBOBaAU
WHbIE CyIIeCTBEHHbIE HAPYIIIEHUS.

Hanpuwmep, Cedomoli apbumparxHbslil ANeANSIYUOHHDBLU cYo YKas3asl, umo «mom
¢arxm, umo & obwecmse He pa3pabomaH U He YymeeprkoeH YUacmHUKAMU Cneyu-
AbHbLI NOPSLOOK nposedeHuUst 0bULUX COBPAHUTL YUACMHUKO8 NYmem 3a0UH020 20-
JIOCOBAHUSL, BONPEKU MHEHUIO UCMUA, HA 8bl800bL cyda He sausiem. Omcymemaue
YymeeprkOeHH020 Nopsioka He desaem Heg803MOXNHbLM nposedeHue obwux cobpa-
HUT yuacmHuKos nymem 3a0UH020 20710CO8AHUSVS.

B dpyzom cnope ApbumparkHulili cyod Ypaniockozo oKpyea ykasas, umo, «yuu-
muleasi omcymemaue 8 delicmayrouem 3aKoHo0amesbecmee NPsimozo 3anpema Ha
npuHsmue peuweHull 8 popme 3a04UH020 20JI0CO8AHUSL 8 OMcymcemaue coomeem-

ITocTaHoBAeHHE [IBEHAMIIATOIO0 apOUTPAIKHOTO AIIEAAIIHOHHOTO CyAa OT 6 mekadops
2016 r. Ne 12AI1-10989/2016 mo meay Ne A57-10122/2015. JocTyn U3 ClIpaBOYHOM
npaBoBoU cucrteMsbl «KoHcyabTaHTIIAIOCY.

[TocranoBaeHue CenbMOro apbUTPAIKHOIO aleAASIIHOHHOrO cyaa ot 20 mag 2016 r.
Ne 07ATII-2992 /2016 o meay Ne A27-23605/2015. [JocTyIl B3 CIIPaBOYHOH ITPaBOBOH
cucteMbl «KorcyapTauTlIarOCH.
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cmaeyouiezo 8HYmpeHHez0 00KYMeHMA, peaiameHmupyrouiezo nopsiook npogeoe-
HUsL MaKoll popMblL 20/10COBAHUSL, YUUMBLEASL, UMO 8 OAHHOM cayuae cobnrodeH
obwull nopsidoK co3vlea U YeeooMAEHUST YUACMHUKO8 obujecmsa o npogedeHuu
cobparusl, yuumuleas Haiuuue Keopyma Ha COOpaHuUlU, Yuumsléas, Uumo Uucmubsl
He 6bLlU AUUEHBL BO3MONHOCMU 8blPA3UMb CE0I0 80110 8 OMHOWEHUU 80npoca,
nocmaeieHH020 8 N08eCmKy OHsL COOPAHUSL. .. MeM CAMbIM COBOKYNHOCTL OAHHBLX
obcmosimenbcmea cgudemesibcmayem o6 omcymemeul 0CHO8AHUT 015t NPUSHAHUSL
NPUHSIMO20 HA CObpaHuUU peuleHUs HedelicmeumesbHblm».

Bropoii nnoaxoxn npencraBasgeTcsa 6oree 000CHOBAHHBIM, IIOCKOABKY B 3a-
koHe 06 OO0 mpamoi 3ampeT Ha IpoBeAcHUE coOpaHus B 3a04HOM dopMe
B OTCYTCTBHE CIEIIHMAABHOI'O JOKYMEHTA HE IIPEAYCMOTPEH, IIPU 3TOM OTCYT-
CTBYIOT KaKHe-AU0O0 IIPENITCTBHS B IIPUMEHEHHH O0INUX IIPaBHA IPOBee-
Hudg cobpanusg. Kpome Toro, ecAn HCXoouTh U3 II. 2 cT. 43 3akona 06 OO0, B
KOTOPOM CKa3aHO, YTO CYZ BIPaBe C YIETOM BCEX 00CTOSTEABCTB AEAd OCTAa-
BUTH B CHAE€ 0O0KasyeMoe pellleHHe, €CAH I'OAOCOBAaHHE ydJaCTHHKA OOIIe-
CTBAa, NOJABIIEr0 3asBACHUE, HE MOTAO IIOBAMATEH HA PE3YyABTAThI ITOAOCOBA-
HHUS, JOIYIIECHHBbIE HAPYIIEHUT HE ABAGIOTCH CYLIECTBEHHBIMH U PEIIEHHE
He IIOBAEKAO IIPHYHHEHNE YOBITKOB JaHHOMY yYaCTHHKY oOIiecTBa. [JanHas
HOpPMa IIOKa3bIBAET, YTO II€Ab 3aKOHOAATEABHOI'O PETYAHNPOBAHUS IOpPAAKA
IIPOBeAEHNA COOpPaHUY COCTOUT HE B TOM, YTOOBI MAKCHMAaABHO (DOPMaAH30-
BaTh IIPOLIEAYPY, & B TOM, YTOOBI 3aIIUTUTE IIpaBa yIaCcTHUKOB. Ecan myTem
IIPOBEAEHHA 3a09HOI0 TOAOCOBAHHU4 ITpaBa YIaCTHUKOB HE HAPYIIAIOTCS, TO
U OCHOBAHUS [AS IIPU3HAHUS PEIIeHHs COOpaHMs HeAEeHCTBUTEABHBIM OT-
CYTCTBYIOT.

Eme onuH MOMEHT, Ha KOTOPBIM HEOOXoauMO oOpaTUTh BHUMAaHHE IIPHU
HCCA€JOBAHUM PEIIeHHH cobOpaHuii, — 3T0O U3MEHEHUsI, BHECEHHbIE B II. 1
ct. 181.2 TK P® denepasbubiM 3akoHOM OT 18 mapta 2019 r. No 34-P3.
JlaHHBIN DYyHKT, IpeayCMaTPUBAIONINN BO3MOXKHOCTD IIPUHSTHS PEIICHUSI,
ObIA IOTIOAHEH yKa3aHHEeM Ha TO, YTO 3209YHOE F'OAOCOBAHHUE MOKET OCYIIIECT-
BASITBCS C IIOMOIIIBIO SAEKTPOHHBIX UAU UHBIX TEXHUYECKUX CPEACTB, U CAe-
AaHA OTCBIAKA K a63. 2 1. 1 c1. 160 I'K Pd.

Eme B 2014 r. Bask Poccuu B ct. 20 Kogekca KopnopaTHBHOIO yIIpaB-
AEHHI yKasaa, 4TO O0IIIEeCTBY PEKOMEHAYETCS TP HAAUYHH COOTBETCTBYIO-
IIUX TEXHUYECKHUX YCAOBHH co3JaBaTh CHUCTEMBI, II03BOALIONIHNE aKIIMOHE-
paM IPpHUHUMATB Y4aCTHE B TOAOCOBAHHH C IIOMOIIIbIO SAEKTPOHHBIX CPEACTB.
OueBHOHO, 4TO 3a04YHas (popMa IIPOBeIAeHUA cOOpaHHus HMeeT PAn IIPeH-
MYILECTB (IIpexKAe BCEro MEHBIIHNE 3aTpaThbl, BO3MOXKHOCTb y4acTHd BCEX
Y4acCTHHUKOB HE3aBUCHMO OT MeCTa UX HaxXOXIEHUd U T. IL.).

B 3apybeskHblx cmpaHax moxe aKkmueHo Heopsiemcst OUCMAHUUOHHOE 20710~
cogaHue ¢ NOMOUbIO 9NeKmpoHHbLX cpedcme cesisu [Dine, J. and Koutsias, M.,

[TocTanoBAeHUE APOUTPAIKHOTIO Cyaa YpaabCKoro okpyra ot 8 urwoas 2019 r. Ne $09-
3597/19 no meay Ne A60-44699/2018. [ocTym M3 CIPaBOYHOH IIPaBOBOM CHCTEMBI
«KoncyarsTanTlIAIOCY.
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2014, p. 126], umo Hawio ompaxeHue u 8 upexmuese Ne 2013/ 36/ EC Egponeii-
ckozo napaamenma u Coeema Esponeiickozo Corosa.

OmHaKO TIPU HCIIOAB30BAHUH 3a09HOM (POPMBI IIPOBEAECHUS ODIIETO CO-
6paH1/15{ BO3HHKAET PHUCK HCKaxXXE€HHA BOACUIBABACHHUA yIaCTHHKA HAU €TI0
dasscudpuramu. Caeayet coraacuthbes ¢ MHenueM A. M. CaBeabeBa, coraac-
HO KOTOPOMY «IeH¥CTBUS, coBeplliaeMble B UHTepHeTe, He UMEIOT CTOAb IBHO
BBIPasKE€HHOH ITPUBA3KHU K KOHKPETHOH AMYHOCTH U MOTYT OBITH COBEPIIEHBI
KeM yrogHo» [CaBeareB, A.1., 2016, c. 206]. [ToaTomy BasKHOH 3amadeil pas-
BUTHS IPABOBOTO PETYAUPOBAHUS 3209HON (DOPMBI IPUHSTHUA PEIIEHUS CO-
OpaHusa SIBASIETCS €T0 HaAesKalllee ITPaBOBOE ODecIIeueHUeE.

B cratrio 160 'K Pd 6GBIAO BKAIOYEHO MPABHAO, COTAACHO KOTOPOMY
OUChEMEHHas (popMa COEAKH CUHUTAETCHd COOAIONEHHOM TaKKe B CAydae Co-
BEPIIEHHUA AHUIIOM COEAKH C IIOMOIIIBIO SAECKTPOHHBIX AI/I60 HUHBIX TE€XHHUYE-
CKUX CPEJICTB, [TO3BOALIOIINX BOCIIPOU3BECTH HA MaTEePHaAbHOM HOCHUTEAE B
HEW3MEHHOM BH/IE COAep3KaHUE CAEAKH, IIPU 3TOM TpeOoBaHUEe 0 HAAUYHUU
MOAMIMNCH CUYHUTAETCS BBIIIOAHEHHBIM, ECAM MCIIOAL30BaH AIO0OM Crioco0, Io-
3BOASIOIIHH JOCTOBEPHO OIPEAEAUTDH AUIIO, BEIPA3UBIIIee BOAK. [Ipu ToAKO-
BaHHUU JAHHOM CTAThU BO3HHUKAET BOIIPOC: KAKOBHBI IIPU3HAKHU CII0C00a, I10-
3BOASIOIIIETO JOCTOBEPHO OIIPENEANTD AULIO, BbIpa3uBlIee Boalo? Ha maHHbIHM
MOMEHT B OT€YECTBEHHOM 3aKOHOIATEAbLCTBE B KadecTBe Hanbosee HAIeXK-
HOTO CPeACTBa HMACHTU(MUKAIIMH IPU3HAETCH HUCIIOAB30BAHUE SACKTPOHHOM
noanucu. OQHAKO HEAB3s UCKAIOYATb U WHBIE BAPHUAHTHI OATBEPKICHUSI
AWYHOCTY IIPU 3a0YHOM rorocoBaHmuU. Kak mpeacraBageTcs, X03dHCTBEHHOE
00IIIeCTBO BIIpaBe YCTAHOBUTH BO3MOXKHOCTE UCIIOAB30BAHUA UHBIX CPELICTB
uneHTUPUKAIIUU B JIOKYMEHTE, PETAAMEHTUPYVIOIIEM IOPSA0K IPUHSITUS
peleHus B 3a09HOM (popMe, B TOM YHCAE IIEPEIHCKH 10 SAEKTPOHHOH II0-
4Te, MOOUABHBIX MECCEHZKEPOB U T. [.

B 3apybexxHoli npakmuke donyckaemecst 803MOXKHOCMb YUACMUSL 8 3A0UHOM
2010c08aHUU € nomowb anekmpoHHolU noumst [Wild, C. and Weinstein, S., 2016,
p. 259], ouesudHblx npensmemeull K UCNONb308AHUI MAKUX cpedcme 8 omeue-
cmeeHHOM npasge Hem.

Kak mpencraBageTcss, HECMOTPS Ha TO, YTO NAHHOE IIPABHAO PAaCIIPO-
CTpaHdeTCs U Ha pelleHus cobpaHuii, IocAeIHHE B AIOOOM cAydae He cTa-
HOBHTCS OT 9TOTO CAEAKaMU, & OCTAIOTCA CAMOCTOSTEABHBIMH OCHOBAHUIMU
BO3HHUKHOBEHHUS ITpaB B o0g3aHHOCTEH. [laHHBIE IIpaBHAA PaCIIPOCTPAHSI-
IOTCS He Ha pelleHus cobpaHUM B IIEAOM, a Ha IOPUANYECKHE 3HAYHMBbIE
COOOIIEHUSI, KOTOPBIMHU SIBASIIOTCSI BOA€U3BSIBACHUS YVIACTHHKOB B paMKax
3a209HOT0 COOpaHud.

[IpaBuaa ab63. 2 1. 1 cr. 160 'K Pd umeror yHUBepCcaAbHBIM XapakTep U
JOAKHBI PACIIPOCTPAHATBECA Ha AIOOBbIE IOpUANYECKHE (PAKThI — OEHCTBUS, B
TOM YHCAE U IOPUAUYECKU 3HAYMMBIE COODIIEHUs, TaK Kak Alboe meficTBHe
HMeEeT CBS3U C CYOBEKTOM, U [As BO3HUKHOBEHUS IIPABOBBIX ITOCAEICTBHH
JOAKHO OBITH JOCTOBEPHO YCTAHOBAEHO, OT KOTO JAHHOE JeHCTBUE UCXOIUT.
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OOcyxaeHHEe H 3aKAIOYEHHE

Pemrenusa cobpaHuii — 3T0 AefiCTBUS YIACTHHUKOB X03dHCTBEHHOTO OOIIe-
CTBa, HaIlpaBA€HHBIE Ha BO3HUKHOBEHHE [IPABOBBIX ITIOCAE€ACTBUH, BKAIOYAT
BO3HUKHOBEHHE I'PaKIaHCKUX IIpaB M 00s3aHHOCTEH, B cAydasx, YKa3aH-
HBIX B 3aKOHE, U 00g3aTeAbHBIE [IAS BCEX AWIl, UMEIOIIHUX IIPaBO yIacTBO-
BaTh B JAHHOM COOpPaHHH, a TAKKe MHBIX AHUII, KOTZla 3TO yKa3aHO B 3aKOHE
HAHU BBITEKAET U3 CYIECTBA OTHOLIEHUH.

BazkHO OTMETHUTB, YTO HA pellleHHe COOPaHUs PACIPOCTPAHSIIOTCH HOPMBI
raaBbl 9.1 'K PP, ecan 3aK0H CBA3BIBAET C HUM IpazkIaHCKO-IIPaBOBhIE I10-
caencTBus. UMEHHO ¢ TAaKUMH AeHCTBHUAMH, KaK pellleHHs COOpaHud, IIpH-
HHUMaeMble BBICIIMM OPraHOM KOPIIOpAaIlMU II0 BOIIPOCaM CBOEM HCKAIOYH-
TEABPHOH KOMIIETEHIIHH, aKThl YIIPABA€HUYECKOI'O XapakTepa, HalpuMep ob
00pazoBaHUU APYTHX OPTaHOB KOPIOPAIIUH HAW 00 yJacTHH KOPIIOpAaIlUH
B APYTUX IOPUAUYECKHUX AUIlAX, CBA3aHBI I'ParKIAaHCKO-IIPABOBBIE ITOCAEI-
CTBH4, B YaCTHOCTH IIPHU3HAHMNE CYyJIOM CIAEAKH HeAEeHCTBUTEABHOU IIPU Ha-
PYILLIEHUH OPraHOM IOPHUANYECKOIO AHIIA YCAOBUH OCYILIECTBACHHA IOAHOMO-
quii (cr. 174 T'K P®). [Ipyrue penieHrsa coOOpaHui KOpopanui HOCAT YHUCTO
yIpaBACHYECKHH XapaKTep U BBICTYINIAIOT KaK HEHOPMAaTHUBHBIN IIpaBOBOM
aKT (yTBep:KIAEeHHE ycTaBa KOPIOpalllH, NeHEXKHOH OIleHKM HeAeHEXKHBIX
aKTHUBOB O0IIlECTBA U T. I1.) U JOAKHBI PACCMATPUBATLCH [0 IIPaBHAAM TAa-
BeI 24 I'TIK P® [Augpees, B.K., 2014a, c. 23].

[Ipunarue pemreHus oOIIMM COOpPaHHEM YIACTHHKOB MOIKET OCYIIECT-
BASTBCH B OYHOH (popMe, 3a09HOH U 0YHO-3a049HOH. [Ipu aTOM perreHue co-
OpaHHd, IPOBEAECHHOE B 3a09HOH (hopMe, SBAdeTCH AeHCTBUTEABPHBIM, He-
CMOTPS Ha OTCYyTCTBHE B OOIIECTBE OTAEALHOTO JOKYMEHTA, OIIPeIeATIOIIe-
IO TIOPSI0K €r0 IIPOBEAECHHS.
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BsegeHune. KoHCTUTYLMOHaNM3auus yrosioBHOro npaea, npegnonaras Hagnexaltiee sonsoLle-
HWe B TEOPWM U NPaKTUKE YronoBHO-MPAaBOBOro PeryMpoBaHns KOHCTUTYLIMOHHBIX MPUHLMMOB
N LIeHHOCTEeN, ABNSETCS CO3HAaTesIbHbIM, YNpaBrisemMbiM MPOLECCOM, KOTOPbIN UMeeT CTPoro
onpefeneHHbIi Kpyr Cy6GbekToB € NPUCYLLUMKU UM BO3MOXHOCTAMU. B oTeyecTBeHHOW Hayke
KOMMIEKCHO BOMPOC O Cy6beKTax KOHCTUTYLIMOHaNM3aLmum yrofioBHOMO Npasa eLue He paccMo-
TPeH, 4TO AenaeT obpalleHne K npobneme 3Ha4nMbIM 1 CBOEBPEMEHHbBIM.

TeopeTn4eckune ocHoBbl. MeTogbl. B ocHOBe MccnefoBaHus nexart ABe BaxHenLllne Teopetu-
YecKkune KoHuenumn, paspaboTaHHble OTEHECTBEHHbIMU CrieymanmcTaMm: TeopuUs KOHCTUTYLMO-
Hanuaauumn otpacnen npasa U TEOPUS CUCTEMHbIX CBA3EN YrofioBHOro npasa. B pa6ote uc-
Nonb30BaHbl METOAbLI CUCTEMHOMO aHanunaa, MeTof, KOHCTUTYLIMOHHOW 3KCNEePTU3bl, aHanuTmnye-
CKMI MeToA, MOAENpoBaHMe 1 NPOrHO3npoBaHme.

Pesynbtatsel nccnenoBaHms. KOHCTUTYyLMOHaNM3aumMs yronoBHOro npaea npegnonaraet cna-
>XEHHYI0 paboTy BCEX rOCYAapCTBEHHbIX OPraHOB MO BOMIOLLEHMWIO B YTOSIOBHOM 3aKOHe U npak-
TUKE ero NPMMEeHeHUs KOHCTUTYLIMOHHbLIX HOPM 1 MPUHLMMOB. [pn 3TOM KaxAabli U3 Cy6bEKTOB
KOHCTUTYLIMOHANM3aLMKM BbINOSHAET CBOIO (PYHKLMOHaNbHYO posb B 3TOM npouecce. Paccva-
TpUBaEMbI C MHCTUTYLIMOHASTIBHOW TOYKWM 3PEHUS MEXaHU3M KOHCTUTYLMOHann3aummn yromnos-
HOro npaea BKJtoHaeT B ce6si: MpoBeeHne NpaBoBoW (B TOM YMCIe Ha NpeaMeT COOTBETCTBUS
KoHctutyumm Poccuiickon defepaummn) 3KCnepTnabl NPOEKTOB YrofoBHbIX 3akOHOB B [ocyaap-
cTBeHHoN [lyme, npoBefieHne NpaBoBON IKCMEPTU3bl MPUHATBLIX YrONOBHbLIX 3akOHOB B CoBeTe
®depfepaumm, ToNKoBaHME YroOBHbIX 3aKOHOB Ha MpeaMeT NX COOTBETCTBUA KoHCTUTyumumn Poc-
curckon depepaumn cygammn obLLen IpUcaMKLnm, 3anpeT Ha NPUMEHEHNE COMHUTENbHBIX C
TOYKW 3pEHUs Cya YrofioBHbIX 3aKOHOB 1 obpatueHne B KOHCTUTYLUMOHHBIA Cya ¢ 3anpocoM o
€ro KOHCTUTYLIMOHHOW OLIEHKE, MPOBEPKY KOHCTUTYLIMOHHOCTM YrOfIOBHOrO 3aKOHa B KOHCTUTY-
umoHHom Cyae Poccuiickon defepauum 1 UCNOSTHEHME ero peLleHnin 3akoHoJaTenemM v npaso-
NpUMeHnTENEeM.

O6cyxpeHne n 3akmodeHve. ToHMMaHe Kpyra CyObekTOB KOHCTUTYLMOHaNM3aLumm yronos-
HOro npasa, UX NOTHOMOYUIA U KOMMETEHLNW MO3BOSIAET BbISBUTL Crabble CTOPOHbI B OpraHu-
3auMn [@aHHOro mpouecca U HaMmeTuTb NyTh ero onTummusaumn. Cpegn HUX 0coboe 3HadeHne
npuobpeTaroT NPOBEAEHNE KOHCTUTYLIMOHHOW 9KCMEePTN3bl 3aKOHOMPOEKTOB 06 YrofIOBHOW OT-
BETCTBEHHOCTM, cucTemaTm3auus npasoBbiX no3uuunii KoHctutyumoHHoro Cypa Poccuiickor
®epfepaumm no npobnemam yrosioBHOro rnpasa, (opMUPOBaHNE KOHCTUTYLIMOHHO-NPaBOBOIrO
CO3HaHWA NpaBonpUMeHUTENS.

KntoyeBble crnoBa: KOHCTUTYLMOHaNM3aLmMsi YroNoBHOroO npaea, CyGbekTbl OTPac/eBoOl KOH-
CTUTYLMOHaNM3aLumm, npaBoBasi 3KCrepTn3a yrofloBHOrO 3aKOHa, KOHCTUTYLMOHHOCTL YronoB-
HOro 3akoHa, npumeHeHune cynamu KoHctutyumm Poccuiickon depepaumn

Ona untnposanus: MNyseesa O.C. Cy6beKTbl KOHCTUTYLMOHANM3aLMM YronoBHOro npasa //
Mpasocyaue. T. 2, Ne 2. C. 170-194. DOI: 10.37399/issn2686-9241.2020.2.170-194

Mpasocyaue. Tom 2, Ne 2. 2020



O.C. lyseeBa 171

The Subjects of Constitutionalization of Criminal
Law

Olga S. Guzeeva*

* Arbitration Court of the Moscow Region, Moscow, Russia
For correspondence: olga3520@list.ru

Introduction. The constitutionalization of criminal law, assuming the proper implementation in
the theory and practice of criminal law regulation of constitutional principles and values, is a
conscious, controlled process that has a strictly defined group of entities with their respective
roles. Internally, the complex issue of the subjects of constitutionalization of criminal law has not
yet been scientifically considered, which makes addressing the problem significant and timely.
Theoretical Basis. Methods. The study is based on two major theoretical concepts developed
by domestic experts: the theory of constitutionalization of the branches of law and the theory of
systemic relations of criminal law. The methods of systems analysis, the method of constitutional
examination, the analytical method, modelling and forecasting — all were used in this work.
Results. The constitutionalization of criminal law presupposes the coordinated work of all state
bodies to translate constitutional norms and principles into criminal law and practice. Moreover,
each of the subjects of constitutionalization fulfills its functional role in this process. The institutional
constitutionalization mechanism of criminal law, which is considered from an institutional point
of view, includes: conducting a legal (including conformity with the Constitution of the Russian
Federation) examination of draft criminal laws in the State Duma; conducting a legal examination
of adopted criminal laws in the Federation Council, and interpreting criminal laws on the subject
their compliance with the Constitution of the Russian Federation by courts of general jurisdiction;
a ban on the application of criminal laws that are doubtful from the point of view of the court; an
appeal to the Constitutional Court with a request for constitutional assessment; verification of the
constitutionality of the criminal law in the Constitutional Court of the Russian Federation, and the
execution of its decisions by the legislator and enforcer.

Discussion and Conclusion. Understanding the subjects of constitutionalization of criminal law
and their powers enables us to identify weaknesses in the organization of this process, and
to outline ways of optimising it. Among them, of particular importance are the conduct of a
constitutional examination of draft laws on criminal liability, systematization of the legal positions
of the Constitutional Court of the Russian Federation on criminal law issues, and the formation of
a constitutional and legal awareness of the law enforcement.
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BBeneHnue

K oucrurynmonasusanus yroaoBHOro mpaBa mpeicTaBAseT co60# CAOKHBIH
U MHOTOYPOBHEBBIH IIPOIIECC BOIIAOIIEHHS KOHCTHUTYIIMOHHBIX HI€aAOB B
TEKCTe YTOAOBHOI'O 3aKOHA U B IIPAKTHKE €T0 ITpuMeHeHus. Ha nHeTHTyIHO-
HaABHOM YPOBHE KazKIbIH U3 CyOBEKTOB KOHCTUTYIIMOHAAN3AIINH YTOAOBHO-
T'o IIpaBa BBIIIOAHSIET 3a/1a4H BOIIAOIIIEHHS B YTOAOBHOM IIpaBe KOHCTHUTYIIH-
OHHBIX CTAHAAPTOB CBOMMH CIEIH(MHUYECKHMH CIIOCO0aMH KU CPEACTBaMH.
B pagy Takux cyOBEKTOB CAELyeT Ha3BaTh: IIapAaMEHT, CyAbl OOIIeH ropHc-
mukiuy, Korcrurynuouueri Cyn Poccuiickoit Penmepartnm [Lazerges, C.,
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2011]. HecmoTps Ha 3HAYUMOCTB ITPOOAEMBI OOecIedeHUsT KOMIIAEKCHOTO U
COTAQCOBaHHOIO BO3AefCTBUS BCEX CyOHEKTOB B MEXAHHU3M€E KOHCTUTYIIHO-
HaAH3alluu YTOAOBHOIO ITpaBa, B OTE€UYECTBEHHOM HayKe ITOKa HET YeTKOTO
OCO3HaHUS HU Kpyra caMuX CyOBEKTOB, HH COJAEpPKAHUA HUX AeHCTBUI 11O
KOHCTHUTYILIMOHaAU3aIIUU YTOAOBHOT'O IIpaBa, HU IIPENEAOB OTBETCTBEHHOCTH
3a Ka4decTBO YIOAOBHOI'O 3aKOHAa. OTO OOCTOSTEABCTBO ITOOYIKIAaeT IIoCcTa-
BUTH HA YPOBEHb CAMOCTOSTEABHON HAYYHOMH HMpPoOAEMBI BOIIPOC O CYyOBEK-
TaxX KOHCTUTYLIMOHaAU3aIIUU OTPacAU YTOAOBHOIO IIpaBa.

Teope’rnqecxne ocHOBBI. MeTOoABI

B ocHOBy mccaemoBaHUA ITOAOXKEHBI pa3dpaboTaHHbIe POCCUHACKHUMHU YIEHBI-
MU TEOPETHYECKHE KOHIIEIIIHNH: TeOPUs KOHCTUTYIITHOHAAU3AIIUU OTPaCAEH
IpaBa U TEOPETHUd CUCTEMHBIX CBSI3€l YTOAOBHOTIO IIpaBa.

Pe3YABTaTBI HCCACOOBaAHHSA

IHapnamernm

[TapaaMeHT — HEPBUYHBIHA CyOBEKT KOHCTHUTYLIMOHAAW3AIIMH, KA4eCTBO
paboThI KOTOPOTO BO MHOT'OM IIPEAOIIPENEASIET, HACKOABKO TOYHO M IIOAHO B
YTOAOBHO-IIPABOBBIX HOPMax OyayT BOIIAOIIEHBI KOHCTHUTYIIHOHHBIE I[I€HHO-
ctu [Philip, L., 1985]. OctaBasiss B CTOPOHE BOIIPOCHI, CBI3aHHbBIE C ACTUTHM-
HOCTBIO CaMOro ITapAaMeHTa, oO0paTHMCS K BOIIPOCY O TOM, KAKHMH CPEJl-
CTBaMH B IIPOIIECCE €TO 3aKOHOTBOPYECKOH AeSTEeABHOCTH O0OeCIIeYNBaeTCs
KOHCTUTYLIMOHAAU3aIlMd YTOAOBHOTO IIpaBa.

HcxomHble IOCBIAKH K 3TOMY OIPENEAEHBI II. «B», «<o» 4. 1 cT. 71, m. «<K»
4. 1 ct. 103, ct. 104-107 Koucturyuuu Poccuiickoit ®enepanuu, a TakKe
Peraamentom T'ocymapcrBennoi#t [dymbr denepasrHoro Cobpanus Poccuii-
cko¥t Penepanun' u Pernamentom CoBeta denpeparuu PenepasvHoro Co-
O6panuga Poccuiickoii denepannun?, KOTOphle yCTAHABAUBAIOT IIOPSIOK IIPH-
HATHUA efepasbHBIX 3aKOHOB.

AHaAHu3 5TUX OOKYMEHTOB IIOKa3bIBAET, YTO PEIIEHHE OCHOBHOM 3ana-
4y 110 0OEecCIIe4eHHIO COOTBETCTBHS IIPHUHHMAaEMOrO YTOAOBHOI'O 3aKOHAa
Kouncrutrynuu Poccum Bo3aaraercda Ha l'ocygapcrBeHHyIO [IyMy, KoTopasa
U IIPUHHUMAaeT YyTOAOBHBIE 3aKOHEI. JlocTUraeTcd 3Ta 3amada IIOCPEACTBOM
BBIIIOAHEHHS CAEAYIOIINX TpeOOBaHH K OpraHu3aIlii 3aKOHOTBOPYECKOIO
mporecca:

! TlocranoBaeHue I'ocymapcrBenHoi [dymbl denepasbHoro Cobpanus Poccuiickoit de-
nepauuu oT 22 aaBapg 1998 r. Ne 2134-1I T[] (B pex. ot 15 oktabpsa 2019 r.) «O Pe-
raameHTe locymapcrBenHo# [Aymbl @emepasbHoro Cobpanus Poccuiickoit Pemepa-
num» // Cobpanue 3akoHOmaTeAbcTBa Poccuiickoit ®eneparmu. 1998. No 7. Ct. 801.

2 TlocraunoBaenme CoBera Penepanmu PenepasbHoro Cobpanus Poccutickoit Pemepa-
muu ot 30 guBaps 2002 r. Ne 33-C® (B pex. ot 6 Hosz6pst 2019 r.) «O Peraamenre Co-
Beta denepanuu PenepasvHoro Cobpanus Poccuiickoit ®Peneparum» // CobpaHue
3akoHomaTeAbcTBa Poccuiickott @eneparmu. 2002. Ne 7. Ct. 635.
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* IIPU BHECEHUU 3aKOHOIIPOEKTa YTOAOBHO-IIPABOBOTO COMEpPZKAHUS B
FocynapctBeHHyI0 [JyMy CcyOBeKTOM (CyOBeKTaMu) IIpaBa 3aKOHOAATEAb-
HOUM WHUIIUATHUBBI JOAXKHBI OBITH IIPEACTABAEHBI CPEAN IIPOUYETo: a) IT0AC-
HUTeAbHAad 3allucKa K 3aKOHOIIPOEKTY, coAepzKallad IIpeaMeT 3aKOHoda-
TEABHOTO PETYAUPOBAHHUA U HM3A0XKEHHE KOHIIENIINH IIPEAAATaeMOro 3aKo-
HOIIPOEKTAa, a TaKKe MOTHUBHPOBaHHOE 000CHOBaHNE HEOOXOIUMOCTH IPH-
HSTHUS UAU OOOpPEHUs 3aKOHOMNPOeKTa; 0) opurmasbHbIe OT3bIBEI [IpaBu-
TeabcTBa Poccuiickoit enepanuu u BepxoBuoro Cyna Poccutiickoi#t dene-
panuy;

* IPO(PUABLHBIH KOMUTET MOAXKEH OIIPEeNEAUTH COOTBETCTBHE 3aKOHOIIPO-
ekTa TpeboBanuam ct. 104 Koucrurynmu Poccum u cr. 105 Peraamenta
locymapcrBeHHOU [lyMBI, 2 TaK:XK€ HUMEET BO3MOXKHOCTH HAIPaBUTh 3aKO-
HOITPOEKT U MaTepHaAbl K HEMy B KOMHTETBI, KOMHUCCUHU U BO (PPAKIIUH,
IIpesunenty Poccuiickoit ®enepanuu, B Coer Penepanuu, IIpaBuTeABCTBO
Poccutickoit @enepanmu, CueTHyto rmasaty Poccutickoit Penepartnm, Ob1ie-
CTBEHHYIO I1aaarty, a Takxke B Koncrurynuonusiii Cyn Poccuiickoit denepa-
nuu u BepxoBuelit Cyn Poccutickoit denepaliiiy 1o BopocaM UX BEAEHUI
IAS TIOATOTOBKU U IIPEACTABACHHUS OT3BIBOB, IPEIAOKEHUN 1 3aMedaHui, a
TaKKe B Apyrue OpraHU3alluM OAS IIOATOTOBKHU OT3BIBOB, IIPENAOKEHUH U
3aM€e4YaHUHN U IIPOBEAECHUS HAYYHOM 9KCIIEPTHU3BI;

e JIpaBoBoe ynpaBaeHue Anmapata ['ocymapcTBeHHOU [yMBI OCyIIECT-
BASIET IIPaBOBYIO OKCIIEPTH3Y 3aKOHOIIPOEKTa (Ha BCEX CTaAUdaX ero IIpo-
X0oxKAeHus) Ha coorBeTcTBUe KoHncTurynuu Poccuiickoit Penepanuu, dene-
PAABHBIM KOHCTHTYIIHOHHBIM 3aKOHaM, (peepasbHbIM 3aKOHAM, OCHOBHBIM
OTPaCAEBBIM 3aKOHOOATEABHBIM aKTaM U F'OTOBUT 3aKAIOUEHHE, B KOTOPOM
[OAKEH OBITH [aH OTBET Ha BOIIPOC, COOTBETCTBYET HAH HE COOTBETCTBYET
3akoHONIpoeKT Koncrturynuu Poccutickoit Peneparny;

* OTBETCTBEHHBIH KOMHUTET BIIpaBe IIPOBOIUTL HE3aBUCHUMYIO 3KCIIEPTU-
3y IIOIPaBOK K 3aKoHaMm Ha cooTBeTcTBUe KoHcTuTynuu Poccuiickoit dene-
paimu u pesepasbHBIM KOHCTHUTYIIMOHHBIM 3aKOHAM.

BMmecTte ¢ TeM HeAb3s He IIPU3HAaTh, YTO B COIIPOBOXKIAIOIINX 3aKOHOA-
TEABHYIO A€ATEABHOCTDb JOKYMEHTAX PEAKO UMEET MECTO aHAAN3 3aKOHOIIPO-
€KTOB C TOYKHU 3PEHUS UX COOTBETCTBHUS KOHCTUTYIIMH CTpaHbI B YaCTH IIPO-
BO3TAAIIIEHHBIX Ha4daA PETYAHPOBAHUSA YIOAOBHO-IIPABOBBIX OTHOIIIEHUMH.
AHaAN3 3aKAIOYEHHH KOMHUTETOB ['ocyzmapcTBeHHOH [IyMbl Ha IIPOEKTHI 3a-
KOHOB YTOAOBHO-IIPABOBOIO XapakTepa (IIPH IOATOTOBKE PabOThI OBIAO M3-
yieHo 116 JOKyMEeHTOB’) IIOKa3bIBAaEeT, UTO TOABKO B 14 IIpolleHTaxX cAydaeB
OTBETCTBEHHBIM KOMHTETOM B 3aKAIOYEHHUH Ha 3aKOHOIIPOEKT, IIPEACTaB-
AEHHBIH K IIEPBOMY YTEHHIO, OblAa CHeAaHA CChIAKA Ha MoAoXKeHUsa KoH-
ctutynuu Poccuiickoit Penepanuu nau perenusa Kouncruryimonsnoro Cyna

3 Bce IOKYMEHTHI HAaXOISATCS B CBOOOQHOM IOCTYIIE U PA3MeEIEeHbI HA HHTEPHET-II0pTa-

Ae «CucreMa obecriedyeHusI 3aKOHOAATEABHOM AeATEABHOCT 110 aapecy https:/ /sozd.
duma.gov.ru
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Poccutickot ®enepanuu. IIpu 3ToM BO BCeX cAydasX TaKUM 3aKAIOUEHUEM
KOMHTETA OBIAO PEKOMEHIOBAHO OTKAOHUTH 3aKOHOIIPOEKT.

Hanpuwmep, 3akoHOgaTEAN YKA3bIBAAU:!

— «HemoIyCTUMO BBeAeHHE B YK P® oTBETCTBEHHOCTH 3a T€HOLU Ka-
KOM-AMOO OTHAEABHOM, BBIIEACHHOM 10 HAIMOHAABHOMY IIPU3HAKY TPYIIIEL.
[anHble BBeaeHUd OyayT npotuBopeduTh Koncrutymm Poccutickoit dene-
paly 1 BBI30BYT OOIIIECTBEHHBIN PE30HAHC, MEKAYHAPOIHYIO KPUTHUKY»;

— «IIpefAaraeMble 3aKOHOIIPOEKTOM CaHKIIMH 3a 3aBEIOMO AOXKHOE CO-
ob1ieHre 00 akKTe TeppopH3Ma COHU3MEPHUMBI HaKa3aHUSAM, IPEeLyCMOTPEH-
HBIM 3a Ooaee OOIIECTBEHHO OITaCHbBIE AesTHHsI, TaKue Kak youticteo (105 YK
P®), reppopucrryeckuii akt (205 YK P®) uau 6angutuzm (209 YK PP), gro
HE COOTBETCTBYET IIPUHITUILY CIIPaBEIAUBOCTH, 3aKPEIIAEHHOMY B cTaThbe 6
YK P®, Ha HeoO6XOAUMOCTE COOAIO/IEHHS KOTOPOTO HEOMHOKPATHO obparlriaa
BHuManue Koucruryunonusii Cyn Poccuiickoit denepaiimn»’;

— «yCTaHOBAEHHE €IWHOI0 3aIlpeTa NPHUMEHEHUS YCAOBHO-IOCPOYHOTO
0CBODOOXKIEHUS OT OTOBIBAHUS HaKa3aHUS K AUIIAM, COBEPIIIHUBIIINM pPa3HbIe
II0 CTEIEHH TSIXKECTU PECTYIACHHUS, HE COOTBETCTBYET YTOAOBHO-IIPABOBO-
My OPUHIUILY CIIPaBEIAWBOCTU U IIPSIMO IIPOTHBOPEUUT IIPaBOBOM IIO3U-
muu KoncrurynuonHoro Cyna Poccutickoit @eneparnu ([locranoBaeHne ot
26.11.2002 Ne 16-IT u onpeneaerus ot 04.11.2004 Ne 342-0O, 11.07.2006
Ne 406-0, 04.12.2007 Ne 957-O-0O u ap.), coraacHO KOTOpPo# yacTh 3 cra-
Tpu 50 KoHcTuTyuu Poccuiickoit Pemepalinu 3aKperiAseT IIpaBo Kazka0ro
OCYZKIIEHHOT'O 3a IIPECTYIAECHHE o0palaThbCd C MPOCHOOH O ITOMHAOBAHUU
HAH O CMSATYEHUN HaKa3aHUI»®.

B curyanuax, korzma 3aKOHOIPOEKT ITPOMUABHBIM KOMHTETOM IIOALEP-
JKUBaACH, CChIAKA Ha KOHCTHUTYIIMOHHBIE II0AOXKEHUS U IIPUHIIUIILI B 3aKAIO-
4YeHUSIX OTCyTcTBoBasa. COOTBETCTBUE 3aKOHOIIpoeKTa KOHCTUTYIIMU MOA-
YaAWBO II0APA3yMEBAAOCH UAU ITPE3IOMUPOBAAOCE.

3ararouenue Komurera ['ocymapcTBeHHOH [IyMBbl 10 TOCYyAapPCTBEHHOMY CTPOUTEAD-
CTBY W 3aKOHOZATEABCTBY Ha IpPoeKT demepasbHoro 3akoHa Ne 340882-7 «O BHece-
HHUU U3MEHEHHUU B YTOAOBHBIN Koaekc Poccutickoil denepanvu U YroAOBHO-IIPOLIEC-
cyaabHBIH KoneKc Poccutickol denepalniii B 4aCTU YCTAHOBACHUA OTBETCTBEHHOCTU
3a oIIpaBAaHUe IM'eHOoINJa PYCCKUX.

5 Baratouenre Komurera I'ocymapcTBeHHO# [[yMbI II0 TOCYAAPCTBEHHOMY CTPOHUTEAD-
CTBY M 3aKOHOJATEALCTBY Ha IIPOEKT denepasbHoro 3akoHa Ne 483312-7 «O BHe-
ceHHU U3MeHeHU# B cratbio 207 YroaoBHOro Kozmekca Poccuiickoit @eneparmm (1o
BOIIPOCY YCHAEHHS YTOAOBHOM OTBETCTBEHHOCTH 3a 3aBEIOMO AOXKHOE COODIIeHHe 00
aKTe TEPPOPHU3MA).

6 Baxrarwuenue Komurera I'ocynapcTBeHHOH [IyMbl IO TOCYAAaPCTBEHHOMY CTPOUTEAB-
CTBY U 3aKOHOIATEABCTBY Ha IIPOEKT (penepasbHoro 3akoHa Ne 29953-7 «O BHeceHUH
U3MEHEHUN B YTOAOBHBIN KoneKC Poccutickoit denepaniyu B 4aCTH HEBO3MOXKHOCTH
HIPUMEHEHHUS TTOAOKEHUYU 00 YCAOBHO-AOCPOYHOM OCBOOOKIAEHUM OT OTOBIBAHUS Ha-
Kas3aHUs B OTHOIIIEHUU AUI], COBEPIINBIINX OTAEABHbIE BUABI IIPECTYIIACHUN, a TaK-
K€ HEBO3MOXKHOCTH OOBIBAECHHS aMHHUCTHH B OTHOIIIEHHH TAKHUX AHID.
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[Tocae mpunHaTus 3akoHa [ocynmapcTBeHHOM [lyMoO#M KOHCTUTYIIMOHHBIN
¢dbuABTp mapaaMeHTa He IepecTaeT (pyHKIMoHUpoBaThk. CoBer denmepanuu
BBICTYIIAET JAOIIOAHUTEABHOM «IIPOBEPOYHON» MHCTAHIIUEH B JeAe KOHCTUTY-
IIUOHAAU3AIUH YTOAOBHOIO ITpaBa. BmecTe ¢ TeM BaskHO oO6paTUTh BHUMA-
HUEe Ha TO, YTO COTAACHO IToroxkeHUusaM cT. 106 Koncrurynum Poccutickoit
demepaliii 3aKOHBI II0 BOIIPOCAM YTOAOBHO-IIPABOBOIO PETYAUPOBAHUS B
OPUHIUIIE HE OOAEXKAT 0bsi3aTeAbHOMYy paccMmorperuio B CoBete Penepa-
nuu. [Toromy ux omobpeHne BepxXHel masaTol ImapaaMeHTa OCYIIECTBASIETCH
Ha OCHOBAHUM 3aKAIOYEHHS ITPOPHABHOTO KOMHUTETa, KOTOPOE Cpeny IIpo-
Yero MOAYKHO OTpazKaTh OIIEHKY IIOAUTHKO-IIPABOBBIX U COITMAABHO-3KOHO-
MUYECKHUX ITIOCAEICTBUH peasn3ann deaepasbHoro 3akoHa (cr. 106 Peraa-
MEHTAa) U y4YUThIBATh Io3uluio I[IpaBoBoro ynpaBaeHus Anmnapata CoBera
demepaliu o paccMarpuBaeMomy enepasbHOMy 3aKoHy (cT. 105 Peraa-
MeHTa). OnHaKO H3ydYeHHe 3aKAIOYEeHHY NPOo(PHABHBIX KOMHUTETOB U I[Ipa-
BoBOro ymnpaBaeHuda Anmapata CoBera Pepeparmu (0biao uccaemoBaHo 80
[OOKYMEHTOB) IIOKA3bIBAET, YTO OHU PEOKO COMEPIKAT YTAYOAEHHBIH aHAAU3
BOIIpOCa O COOTBETCTBUU TeKcTa IpuHsToro 'ocynapcrBeHHol [IyMol yro-
AOBHOTO 3aKoOHa IoAoxkeHUsM KoHcrutynuu. OCHOBHOM MacCHUB JHOKYMEH-
TOB COAEPXKUT «PHUTYaAbHOE» 3aKAlOdeHHe: «PaccMmarpuBaeMblii denepasb-
HBINM 3aK0H cooTBeTcTByeT KoHcTuTyinu Poccuiickoit @enepanuu 1 He MOMI-
AeXKUT 00sg3aTeabHOMY paccMoTpeHuio B CoBere demepamuu, Tak Kak He
3aTparuBaeT BOIIPOCHI, IpeaycMoTpeHHble cTaTthett 106 Koncrurynmu Poc-
cutickolt Penepariu»’ AU ero Bapuanuio: «PenepasbHbIM 3aKOH COOTBET-
crByeT KoHcrurynuu Poccutickoit denepanuu, B TOM UHCAE€ ITOAOKEHUIM
0 TIpaBax u CBoOOJAX YEAOBEKA U TPAXKIAHHHA, U COTAACYETCS C CUCTEMOM
denmepasbHOTO 3aKOHOAATEALCTBa». Takue BBIBOABI COMEPIKATCH AazKe B 3a-

7 Cwm., Hanpumep: 3aratouenue Komurera CoBera denepanuu Penepasvroro Cobpa-
Husa Poccuiickoit ®enepanuu 1o obopoHe u 6Ge3omacHocTH OT 28 guBaps 2014 r.
Ne 3.3-04/109 mo denmepaspHOMy 3akoHy «O BHECEHHH H3MEHEHUH B YTOAOBHBIHM
konekc Poccutiickoii denepanuu U crarbio 31 YTOAOBHO-IIPOIIECCYaABHOIO KoAeKca
Poccuiickoit deneparnn»; 3akarodeHue IIpaBoBoro ympaBacHusa Anmnaparta Cosera
Penepanun PenepasbHoro Cobpanusa Poccutickoii eneparnu or 24 uiong 2016 r.
Ne 5.1-01/1935 mo ®enepasbHOMy 3aK0OHY «O BHECEHHH U3MEHEHHUU B OTHOEAbHbBIE 3a-
KOHOZaTeAbHblE aKTbl Poccuiickoit Penepanuu B cBA3U ¢ IIpuHATHEM PenmepasbHO-
ro 3akoHa “O BHECEHMH U3MEHEHHU B YTroAOBHBIH KomeKc Poccuiickoit denepanuu
U YTOAOBHO-IIPOIIECCyaAbHBIM KomeKc Poccuiickoit denepaiiyy 1o BoIrpocaM COBEpP-
LIEHCTBOBAHMUS OCHOBAHUI U IOPSAAKA OCBOOOKIEHUS OT YTOAOBHOM OTBETCTBEHHO-
cTu”», IpuHATOMy ['ocymapcrBerHoi dymoit 21 murong 2016 1.

8 Cwm., Hanpumep: 3akarodeHue [IpaBoBoro ympaBaeHusi Annapara Komurera Cose-
Ta Penepannu PenepaspHoro Cobpanus Poccuiickoit enepaiu ot 23 mexkabps
2012 1. Ne 5.4-2718 mo PenepasbHOMY 3aKOHY «O BHECEHHH H3MEHEHHH B CTATBIO
8 denmepaarHOro 3aKoHa “O BHECEHHH M3MEHEHHH B YTOAOBHBIN KomeKc Poccuiickoi
denepanivu U OTAEABHBIE 3aKOHOAATeAbHbIEe aKThl Poccuiickoit Peneparmu” u cra-
TbI0 6 dPenepasrHOTO 3aK0HA “O BHeceHNH M3MeHeHU# B PenepasbHbIi 3akoH “O cy-
ne0OHBIX IIPHUCTaBax’ U OTAEAbHBIE 3aKOHOIATEABHBIE aKThI Poccutickoit denepamum’,
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KAIOUEHHSIX Ha 3aKOHBI, KOTOPBIMU B YTOAOBHBIN Komekc Poccuiickoit Pe-
nepanuu (YK P®) Ob1au BBeneHbI cT. 212.1 06 OTBETCTBEHHOCTH 34 HEOJIHO-
KpaTHOe HapylIleHHe YCTAHOBACHHOIO IOPsSAKa OpraHU3alllu ANOO IIpoBe-
OEHUs COOpaHUus, MUTUHTA, IEMOHCTPAIIUHY, IIECTBUS UAU TUKETHPOBAHUS,
cT. 159.4 06 0OTBETCTBEHHOCTH 34 MOIIIEHHUYECTBO B cepe IpeaIrrpuHuMa-
TEABCKOU AeSITEeABHOCTH U KOTOpPbIE€ BIIOCAEACTBUHU CTaAU IIPEeaMETOM TIIAa-
TeabHeMnie oneHkU KonctutrynumoHHbIM CynoM Poccuiickodt depepariuu
C IIEABIO BBISIBACHHUS 3aA0KEHHOTO B HUX HEKOHCTUTYIIMOHHOTO COjepIKa-
Huda. B penkux caydaax, korma y CoBera ®epeparniyii BOSHHUKAIOT HEKOTO-
pble COMHEHUs B KOHCTHUTYIIMOHHOCTH 3aKOHAa, IIOCAE€NCTBHS 3THUX COMHe-
HUU HE BBIXOAAT 3a IIpPeAeAbl IPOCTOM KOHcTartaiu. Hanpumep, B ogHOM
13 3aKAIOYEHUY KoMuTeTa yKasaHo: «BBonumada cratba 200.3 YK Pd npen-
cTaBAseT cO0OH, II0 CyTH, KPpUMHHAAN30BaHHBIHM COCTAB ITPaBOHAPYIIIEHH I,
npeaycMoTpeHHbIH yacThio 1 cratbu 14.28 KoAll Pd. ...Kak HeogHOKpaTHO
orMmedaa Koncruryumonusii Cyn Poccuiickoit ®enepamnuu, “yroaoBHOE 3a-
KOHOJATEABCTBO SIBASIETCS II0 CBoell IpaBOBOM IIpUpPOoAe KpaHUM (UCKAIO-
YUTEABHBIM) CPEACTBOM, C IIOMOIIIBI0 KOTOPOrO T'OCYyAapCTBO pearupyer Ha
(aKTBI ITPOTUBOIIPABHOTO ITOBEIEHUS B IIEASIX OXPaHbI O0OIIECTBEHHBIX OT-
HOIIIEHUM, ECAH OHa HE MOXKET ObITh oDecriedeHa JOAKHBIM 00pa3oM TOABKO
C TIOMOUIBIO IPABOBBIX HOPM HMHO# oTpacaeBoi nmpuHanaexkHocTu” ([Tocra-
HoBAeHUE OT 27 mag 2008 r. Ne 8-TI). [Ipu sTOM maHHBIX O HEBO3MOXKHO-
CTH (MAUM 3aTPyOHEHWH) 3aIIUTHI HAPYIIEHHBIX IIPaB U HHTEPECOB yYaCTHU-
KOB ITPaBOOTHOIIIEHUH B cepe MOAEBOTO CTPOUTEABCTBA UHBIMHU CITOCO0a-
MU, KpOMe YTOAOBHOTO IIpecAeOBaHud, He IpuBoauTcs»’. HecmoTp4a Ha 3T0,
KoMmurer peKoMeHI0BaA 0OJ00PUTEH 3TOT 3aKOH.

OreHKa IeITEeABHOCTH ITapAaMeEHTA 10 00ECTIEYEeHUI0 COOTBETCTBUS IIPH-
HUMaeMbIX UM YTOAOBHBIX 3aKOHOB KOHCTUTYITMOHHBIM ITOAOXKEHHUSIM I103BO-
ASIET 3aKAIOYHUTBH, YTO IIPU BCeH HEOCIIOPUMOM Ba*KHOCTH 3TOT'O KOMIIOHEH-
Ta 3aKOHOTBOPYECKOTO IIpollecca eMy yAeAdeTCd B OpraHU3aIlMOHHOM U CO-
Jep3KaTeAbHOM OTHOIIIEHHU SBHO HEAOCTaTOYHOE BHUMaHUe. EQuHCTBEH-

npuHgaromy locymapcrBenHoit [dymoit 21 mekabpsa 2012 r.; 3akaroueHue IIpaBoBo-
ro ynpaBaeHus Annapara CoBera ®@enepannu ®enepasbaoro Cobpanus Poccuiickoit
Peneparuu ot 14 uroas 2012 Ne 5.4-1360 o PenepasbHOMy 3aKOHY «O BHECEHUH U3-
MEHEHHUH B YToAOBHBIH Komekc Poccuiickoii Penepaliiu U OTAEAbHbIE 3aKOHOIATEAD-
Hble akTbhl Poccutickoi Peneparun», npuHdaroMmy ['ocynapcrBenHo# [dymo# 13 uroag
2012 r.

9 Bakatouenue Komwurera CoBera Penepanmu PenepasvHoro Cobpanus Poccuiickoit
denepaniii 10 KOHCTUTYIIMOHHOMY 3aKOHOATEABCTBY M I'OCYyJapCTBEHHOMY CTPOH-
TeAbCTBY OT 26 ampeas 2016 r. Ne 3.1-05/1515 mo PenepasrHomy 3akoHy «O BHe-
CEHHM HU3MEHEHHU B YTOAOBHBIN KoaekC Poccuiickodl denepaniu M OTAECABHBIE 3a-
KOHOJaTeAbHble aKTbl Poccuiickoil Penepaliyii B YacTH YCTAHOBAEHHS YTOAOBHOM
OTBETCTBEHHOCTH 3a HapyllIeHNe TPeOOBaHUN 3aKOHOAATEABCTBA 00 YYACTHH B I0AE-
BOM CTPOHUTEALCTBE MHOTOKBAPTHPHBIX IOMOB U (MAW) UHBIX OOBEKTOB HEIBHIKHUMO-
cTH», IpUHATOMY ['ocynapcrBeHHOH Jdymoit 20 anpeas 2016 r.
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HOE CPEACTBO, IIPAMO 3aKpernaeHHoe B PeraamenTax nasat ®enepasbHOTO
CobpaHusd, KOTOPOe IIPU3BAHO OTBETUTH HA BOIIPOC O KOHCTHUTYIIMOHHOCTHU
YTOAOBHOI'O 3aKOHAa, — IIpaBOBad SKCIIEPTH3a 3aKOHOIIPOEKTa HAU 3aKOHA.
OpHako IpoBeleHNe 9TOM 9KCIIePTU3bl, BO3AOKEHHOE Ha IIPaBOBbIE yIIPaB-
AEHHUS TIaAAT, TI0 HAIIIEMY YOEXKIEHUIO, HE MOXKET ObITh MPU3HAHO HHU yI0B-
AETBOPUTEABHBIM (TeM OoAee YUYUTBIBas, YTO €€ IPOBEEHHE 110 BHECEHHBIM
B 'ocynapcrBeHHYy!0 [JyMy 3aKOHOITPOEKTAM HEe BCET/a IBASIETCH 00s13aTeAb-
HBIM), HH IOCTATOYHO obecriedeHHbIM. OCHOBHAA ITPUYHHA JAT TaKOH OIleH-
KU 3aKAIOYaEeTCH B OTCYTCTBHH YHUBEPCAABHOM METOAUKH TaKOU 9KCIIEPTH-
3bI, IIPUYEM C aKIIEHTOM Ha BBIIBACHHE KOHCTUTYLIMOHHOCTH HOPMAaTHBHO-
ro IpaBOBOTO akKTa. B oTanyme OoT NpOBeAEHUS aHTUKOPPYIILIMOHHON 3KC-
IIEPTHU3bI, OPTaHU3AIMOHHO-METOANYECKHE OCHOBBI IIPOBENEHUS KOTOPOH
3aKpEeNAeHbl HA HOPMATHBHOM YPOBHE!?, IPOBEAEHNE IPABOBOM SKCIIEPTH-
3bI, €e IeAH, CPEeACTBa, (POPMBI, IPHEMBI, METOAUKH BCE €Ille OCTAIOTCSI U
HEYPETYAUPOBAHHBIMH, 1 MAAOUCCAEIOBAHHBIMH. AWINb IPUMEHUTEABHO K
IPaBOBOY 3KCHEPTH3€ HOPMATHUBHBIX MIPABOBBIX aKTOB CyO0BeKTOB Poccuii-
cko¥l dPenepanmu MunucrepcrBoM roctunum Poccuiickoit denepanuu pas-
pa6OTaHbI COOTBETCTBYIOIIIE PEKOMEHAITUN!.

Yto KacaeTcs IIpaBOBOM 3KCIEPTU3bI IPOEKTOB (peaepasbHbIX 3aKOHOB,
TO B HacCTodIllee BpeMd B IpakTuke [IpaBoBoro ynpasaeHud Annapara lo-
CydapCTBEHHOM [IyMBbI HCIIOAB3y€TCd AWIIBb BHYTPEHHHUN NOKYMEHT, paspa-
0oTaHHBIH COTPYOHUKaMH caMoro Amnmnapara, — TEeXHOAOTUYECKHE KapTbl
Ha OCHOBHBIE BHIBI BBIIIOAHSAEMEBIX pabot [Hcakos, B.B., 2011]. Coraacuo
3TOMYy AOKYMEHTY IIPU OLIEHKE 3aKOHOIIPOEKTA K IIEPBOMY U BTOPOMY UTe-

10 denepanbHbIi 3aK0H 0T 17 moag 2009 r. Ne 172-$3 (B pen. ot 11 oktabpsa 2018 r.)
«O0 aHTHKOPPYIIILIMOHHON SKCIEPTH3€ HOPMATHBHBIX IIPABOBBIX aKTOB M IIPOEKTOB
HOPMAaTHUBHBIX IIPABOBBIX akToB» / / CobpaHue 3akoHOAATEABCTBA Poccuiickoit Pene-
pamuu. 2009. Ne 29. Ct. 3609; [TocranoBaerue [IpaButeascTBa Poccuiickoit Penepa-
nuu oT 26 deBpaasg 2010 r. Ne 96 (B pex. ot 10.07.2017) «O6 aHTUKOPPYIIIMOHHOH
9KCIIEPTH3€ HOPMATHUBHBIX IIPABOBBIX aKTOB H IIPOEKTOB HOPMATHBHBIX IIPaBOBBIX
akTOB» (BMecre ¢ «[IpaBHAaMU IIPOBENEHUS aHTUKOPPYIIIIMOHHOH 3KCIEPTHU3BI HOP-
MaTHUBHBIX ITPABOBBIX aKTOB U IIPOEKTOB HOPMAaTHUBHBIX IIPABOBBIX aKTOB», «MeTonu-
KO IIPOBENEHUA aHTHUKOPPYIIIMOHHON 3KCIIEPTHU3bl HOPMATUBHBIX IIPABOBBIX aKTOB
U IIPOEKTOB HOPMATHUBHBIX IIPaBOBBLIX akToB») // CobpaHue 3akoHOmaTeabcTBa Poc-
cutickoit Penepanmu. 2010. Ne 10. Ct. 1084. CMm. TakzKe: AHTUKOPPYIIIITMOHHAA 3KC-
epTH3a HOPMAaTHUBHBIX IIPABOBBIX aKTOB M IIPOEKTOB HOPMATHUBHBIX IIPABOBBIX aK-
ToB : namaTtka. M. : I'er. npokypatrypa Poccutickoit denepamuu, 2019.

[Tpuka3 Muntoctra Poccuu ot 31 maa 2012 r. Ne 87 (B pexn. ot 2 okTabpa 2019 r.) «<O6
yTBepKAeHUN MeTOoAHMYeCKHX PEeKOMEHIAIIMH II0 IIPOBEAEHHIO IIPAaBOBOM IKCIEpP-
TH3bl HOPMATHUBHBIX IIPABOBBIX aKTOB CyOBEKTOB Poccuiickoit deneparun» // Broa-
AeTeHb MuHHcTepcTBa ocTuliuu Poccutickoit ®Peneparuu. 2013, Ne 1. CMm. Takke:
Meronuyeckue peKOMEHIAIIHMH II0 IIPOBENEHUIO IIPAaBOBOM M aHTHUKOPPYIIIMOHHOHN
9KCIIEPTHU3bl HOPMATHUBHEBIX IIPABOBBIX aKTOB CyOBeKTOB Poccuiickoit demepanvu u
MYHHIIUIIAABHBIX 00pa30BaHUY (C MAAIOCTpalivell Ha KOHKPETHBIX IIpuMepax). M. :
®BY HUIIY npu Munrocte Poccum, 2017.
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HUIO IIPOBEPIETCS CPEAU IIPOYETO COOTBETCTBHE 3aKOoHOIIpoeKkTa KoHcTUTy-
nuu Poccuiickoli denepanyu, B ToM 4ducae: cT. 10 — o caMOCTOSTEABHOCTH
OpPraHoOB IOCYZapCTBEHHOH BAACTH; CT. 19 — 0 cOOAIOEHUH IPUHIIHIIA pa-
BEHCTBa T'paxkaaH; cT. 27 — 0 IIpaBe Ha CBOOOMY ITepeaBUXKEHUs, BbIOOpa
MecTa XXKUTEABCTBA; CT. 35 — 0 IIpaBe UMETHh UMYIIIECTBO B COOCTBEHHOCTH;
cT. 37 — 0 3ampeTe IIPUHYAUTEABHOIO TPYyZAa; CT. 55 — 0 3alpelleHnN U3aa-
BaTh 3aKOHBI, OTMEHSIIOIINE UAN YMaASIOIINe IIpaBa rpaxkaaH. [IpoBepsaioT-
Csl TAKXKE COOTBETCTBHE 3aKOHOIIPOEKTa aKTaM ToaKoBaHUs KoHCTUTyIINH
Poccutickoit denepariuu, comepkaiuMced B pelleHusX KoOHCTUTYIIMOHHOTO
Cynma Poccuiickoti @enepaliiiv, ¥ COOTBETCTBHE 3aKOHOIIPOEKTa OOIIEpH-
3HAHHBIM HOpPMAaM U ITPHUHIIHUIIAM MEXIYHapOIHOTO IIpaBa U MEXXIyHaAPOI-
HBIM goroBopam Poccutickoit Penepaiiuv, B TOM YHCAE ITPOBEPAETCS COOT-
BETCTBHE 3aKOHOIIpoeKkTa craHgaptram Coseta EBpomnrel u pemenusm EBpo-
netickoro Cyza 1o rmpaBaM 4deAoBeKa.

Takoii ypoBeHBb peryAUPOBAHUSA SKCIIEPTHOH paboThI IO KOHCTUTYIIMOHA-
AM3aIlMH IIpaBa He COOTBETCTBYET CTOLIIUM Ilepen Hed 3amadaMm. B Hayke
y2Ke aBHO apryMeHTHPOBaHAa HEOOXOAUMOCTD NPUHATUS PeiepasbHOro 3a-
KOHa (ero HasBaHUS — BapHUaTUBHBI: «O IPaBOBOM 3KCIIEPTH3E€ HOPMATHUB-
HBIX IIPaBBIX aKTOB M UX IIPOEKTOB B Poccutiicko#t ®enepanum» [Kum, A.B.,
2017, c. 252-258], «O0 skcrepTHU3e 3aKOHOAaTeAbLCTBAa B Poccuiickoit dene-
paumm» [KopotkoBa, O.A., 2010, c. 9, 21], «O6 5KCHEPTHOH 3aKOHOIIPOEKT-
HOU nmeareabHocTH B Poccutickoit denepamnun» [Kocrpuikag, M.B., 2009,
c. 11], «O mpaBoBo#i 3kcriepTuse» [3axkuposn, M.A., 2008, c. 26]), B KoTO-
pPOM HEOOXOOUMO 3aKPEIUTH MOHATHE MHPAaBOBOM 3KCIIEPTHU3bI HOPMATHB-
HBIX ITPAaBOBBIX aKTOB U UX IIPOEKTOB, IIPUHIIUIIBI €€ ITPOBENEHUS, BUIbI U
00BEKTHI HKCIIEPTUSBI, OIIPEAEAUTH CYOBEKTOR, IPABOBOM CTATYC 3KCIIEPTOB
(mpaBa, 003aHHOCTH ¥ OTBETCTBEHHOCTBH), OOIIHE OAd BCEX HOPMAaTUBHBIX
IIPaBOBBIX aKTOB U HUX IIPOEKTOB IIpaBHAad, OCHOBBI METOANKH ITPOBEAECHUSA
IPaBOBOY AKCIIEPTU3BI, YyCTAHOBUTH €OUHbIE KPUTEPHUHU OLIEHKU aKTa, Tpe-
0oBaHUS K BKCHEPTHOMY 3aKAIOUYEHUIO, €r0 IOPUAUYECKYIO0 CHAY, MepPBI 110
IPUBEOEHUIO IIPOEKTA HOPMATUBHOTO IIPABOBOI'0 aKTa, HOPMAaTHUBHOTO ITpa-
BOBOI'0 aKTa B COOTBETCTBUE C AEeHCTBYIOUIUM 3aKOHONATEABCTBOM, ITPE-
IIpUHHUMAaeMble 10 Pe3yAbTaTaM OCYIIIECTBAECHUS ITPaBOBOM 3KCIEPTU3HI.

Bceneao mpucoeuHASICh K 9TUM IIPEOAOKEHUIM, HATIOMHUM AUIIL OBa
BasKHBIX OPTaHU3AIIMOHHBIX 00CTOATEABCTBA.

Bo-nepBBIX, IPUHATHE U ITOCACAYIONIAd PeaAr3aIlus 3TOr0 3aK0HA JOAK-
HbI OBITH HaOAEXKaIllUM 00pa3oM obecIiedeHbl B KaApPOBOM OTHOIIIEHHH.
[IpaBoBasg 5KCHEPTH3A YTOAOBHO-IIPABOBBIX 3aKOHOIPOEKTOB TpPeOyeT OT
9KCIIEPTOB TAYOOKHX U CHEIMaAbHBIX IOPUAUYECKUX IMO3HaAHUM B obOAaCTU
KOHCTUTYIIMOHHOTO U YTOAOBHOTO IIpaBa, KPUMUHOAOTHH U YTOAOBHOM II0AU-
TUKH, MEXKXIyHAPOAHOIO U T'yMaHUTAPHOrO IIpaBa. B CBA3U C 3TUM HIpobae-
MaTHKa KaIpOBOTO OOeClIedYeHHUd aIllapaTHOM AeATEeABHOCTH IIapAaMeHTa
OOAYKHA pacCMaTpPUBATHCA KaK OUH U3 BaXKHEUIITUX KOMIIOHEHTOB PabOThI
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10 YAYUIIIEHUIO KaYeCTBa 3aKOHOIaTeAbCTBA B cTpaHe. [Ipr HeoOXoauMOCTH
(a mo cytu — Bcerga) mpodecCHOHAAN3M B IIPOBEAECHUU SKCIEPTU3BI TOA-
KEH JIOCTUTATBLCS MOCPEACTBOM BKAIOUEHHUS B SKCIEPTHYIO paboTy CIIEITH-
aAHWCTOB U3 00AACTH HAYKH YTOAOBHOTO ITpaBa.

Bo-BTOpBIX, IpOBEeAeHNE IPAaBOBOM 3KCIEPTHU3bI 3aKOHOIIPOEKTA HEABb-
34 BOCIHPHHUMATL KaK OAHO3HAYHOE peIleHHe O €r0 KOHCTUTYIITMOHHOCTHU.
OKcHepT He BTopraeTcd B KomIleTeHIUI0 KoncturynuonHoro Cyna Poccun
U HEe OCYIIIECTBAIET O(PUIINAABHOE TOAKOBAHHE KOHCTHUTYIIMOHHBIX HOPM
[Kypkuna, E.B., 2009, c. 18]. OH AHIIb COOTHOCHT TE€KCT 3aKOHOIIPOEK-
Ta C TEMH KOHCTUTYLIMOHHO-IIPaBOBBIMHU IIO3UIIUSIMH, KOTOPbIE K TaHHOMY
MOMEHTY VK€ BbIPAOOTaHBI YIIPAaBOMOYEHHBIMU OpraHaMU U BHEIPEHBI B
IPaBOBYIO CUCTEMY CTpaHbl. UHBEIMH CAOBaAMH, €r0 JAESITEeABHOCTD, 10 0OAB-
HIOMY CUeTy, aHaAUTHUYECKHU-KOHCTATHUPYIOIllasi, BeAb dKCIEePT HE MOKET
OpeaBUAETh HU AUHAMUKHU B O(PUIIMAABHOM TOAKOBAHUU KOHCTHUTYIIHMOH-
HBIM HOPM, HU BO3MOXKHOM CHEIIM(PUKU B IIPAKTHUKE NPUMEHEHUS CO3/7a-
BaeMBbIX YT'OAOBHO-IIPABOBBIX IpeAIUcaHuN. OTo, pa3yMeeTcsl, HE CHUMAaEeT
C HETO HeOOXOAMMOCTH MPOCYUTHIBATH PUCKHU B peasu3allii 3aKOHOIIPOEK-
Ta, HO B U3BECTHOM CTENeHU N30aBASET OT OTBETCTBEHHOCTH 3a IIOCAEY-
IONIYyI0 HEKOHCTUTYIIMOHHYIO MHTEPIIPETAIIUI0 OIIeHNBAEeMOT0 UM 3aKOHO-
IIPOEKTA.

Cyo obuwietl ropucouKyuu

[Tocae TIOAOKHUTEABHOM OILIEHKH 3aKOHOIIPOEKTA W IPHUHSATHUS TOTO HAHM
HHOT'O YTOAOBHO-IIPABOBOTO 3aKOHA OTBETCTBEHHOCTE 32 PEaAH3alUIO B HEM
KOHCTHUTYIIMOHHBIX Ha4aA HECeT yKe HHOH CyOheKT, B HaIlleM CAydae — CyIbl
0011IeH IOPUCOUKIINH, PACCMATPUBAIOIINE YTOAOBHEIE IeAa

Cyn — BasKHeUIIHil B IIpaBOBOM IOCyIapCTBe OpraH, IPH3BaHHbBIH BOIIAO-
IIaTh UAEaAbl IpaBa U KOHCTUTYIIMOHHbBIE IIEHHOCTH B KOHKPETHBIX IIPaBO-
BBIX CHTYyallUsaX, KOTOPbIE CTAHOBATCH IIPeAMETOM CyZneOHOro paszdbupareb-
crBa [Bilionis, L.D., 1998|. PaccmaTpuBasg MeXaHU3M U IPOIIECC KOHCTHUTY-
IIHMOHAAH3AIIUH YTOAOBHO-IIPABOBBIX OTHOIIIEHHY Ha yPOBHE CYAOB, HEOOXO-
VMO YIHUTBHIBATH IBA OOCTOSTEABCTBA.

Bo-miepBBIX, B CHAY WHCTAHIIMOHHOTO CTPOEHHS CyaeOHOH CHCTeMBI BO-
IIPOCHI KOHCTUTYIIHOHAAU3AIIMH PEIIaloTCs B CyAaxX Ha BCEX CTAIUAX IIPO-
XOXKJIEHHUS YTOAOBHOIO eAa — B IIEPBOM HMHCTAHIIMH, B alleAAdIINH, B Kac-
caluy, IIpU PacCMOTPEHUH [eAa IO HOBBIM MAW BHOBB OTKPBIBIIMMCSI 00-
crosiTeAbcTBaM. TeM caMbIM CO3AI0TCH Ha/leXKHbIe TapaHTHH 3allUThI KOH-
CTHUTYLIMOHHBIX IIPaB IPaskAaH, BKAIOYAIOIIHE IIPOBEPKY H IIE€PEIIPOBEPKY
IIPaBHABHOCTH ITPHMEHEHHS YTOAOBHOI'O 3aKOHA, OXBAThIBAd IIPABUABHOCTD
HCTOAKOBAHHS €r0 IIOAOKEHHM Ha IIpeIMeT COOTBEeTCTBHS KoHCTHUTYyIIHNH
Poccuiickoit deneparuu.

Bo-BTOpPBIX, B CHAY IIPHHIIUIIA €UHCTBA CyAeOHOM CHCTEMBI U €IHHCTBA
3a7a4, pelraeMbIX CyI0M Ha KaxKI0H CTaIHUHU YyTOAOBHOTIO IIPOLIECCA, BOIIAO-
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IIeHHe KOHCTUTYIIMOHHOTO CMBICAA YTOAOBHO-IIPABOBBIX HOPM IIPH UX IIPHU-
MeHEHHH obecliednBaeTCs Ha KasK/IO¥ CTaauy IIpollecca eJUHBIMHU cIiocoda-
MH U CPEACTBaMH.

B coBpeMeHHOH ITpaKTHKE CYILIECTBYET ABa OCHOBHBIX criocoba obecrie-
4YeHHUS KOHCTHUTYIIHOHaAH3alliM YTOAOBHOTO ITpaBa CyJaMH — IIpsgMoe ael-
crBue KoHcrurynum Poccuu u ocymiectBaeHue 3amnpoca B KOHCTUTYLIHMOH-
veIll Cyn Poccuiickoit ®enepanuiyl 0 IpoBEPKE KOHCTUTYIIMOHHOCTH IIOAO-
xkenuit YK P®. PaccmoTpuM UX ITOAPOOHEE.

HammomuuwMm oburen3BectHoe: KoHcTutyina Poccus — HopMaTUBHBIH Ipa-
BOBOH aKT IIPSIMOTO AEHCTBHS, B CHAY UeT0 IIPUMEHSIEeTCH BCEMHU CyAeOHBIMH
(1 MHBIMH IPAaBOIIPHUMEHHUTEABHBIMH) OPraHaMHU IIPH PACCMOTPEHHUH AIOOBIX
[leA HEeIoCPeNCTBEHHO. JTa dopMyaa, IIPSIMO caeayiolnad U3 Tekcra KoH-
ctutyuuu Poccun, TeM He MeHee BBI3BIBAET CEPhE3HbIE NUCKYCCHH B OTpac-
A€BOM HayKe U CYILIECTBEHHO 3BOAIIMOHHPOBAaAa B IPABOTOAKOBATEABHOM
npakTuke BepxoBHoro Cyna Poccutickoit Penepanuu (IpHUYEM 3BOAIOIIHI
3Ta, KaK IIPEACTABASIETCSH, OCTAAACh MAAOOIIEHEHHON IpeaCTaBUTEAIMHU Ha-
YYHOTO COOOIIECTRBA).

Peur nmer o IlocranoBaerHuu Ilaenyma BepxoBHoro Cyna Poccutickoit
denepanyu ot 31 oktabpga 1995 r. Ne 8 «O HEKOTOPBIX BOIIPOCAX IPHUMe-
HeHuda cyfamMu KoHcrutynnu Poccuiickol dPenepaiiiv IpH OCyIIECTBAEHUU
IIPaBOCYAUS»'> U 0 TeX KapAUHAABHBIX U3MEHEHUSIX, KOTOpble OBIAM B HETO
BHeceHbI B 2013 r. HanoMHHuM, 4TO IIepBOHaYaAbHAas pegaKIluga JOKYMEHTa
npeaycMaTpuBasa BO3MOXKHOCTE IIPSIMOI0 U HEIIOCPEACTBEHHOTO ITPUMEHE-
Huda cygaMmu HopM Koncrutyniuu Poccuiickoit denepaliiu B CAydadx:

a) Korga 3aKpenA€HHBbIe HOPMOMH KOHCTHUTYILIMHM IIOAOXKEHHL, UCXOAd H3
€e CMbICAa, He TPeOYIOT HOIOAHUTEALHOH peraaMeHTAlluU M He CoAepzKaT
yKa3aHHUd Ha BO3MOXKHOCTE €€ IIPUMEHEHHs IIPH YCAOBHH IIPHUHATHS dele-
PaABHOTO 3aKOHA, PETYAUPYIOIIETO IIpaBa, CBOOOIbI, 00s13aHHOCTH Y€AOBEKA
U rpaskaHUHAa U APYTHe IT0AOXKEHH;

0) Korma CyZ IPHAET K BBIBOAY, YTO (PelepPasbHbIH 3aKOH, AeHCTBOBAB-
I Ha Tepputopumn Poccuiickoit denepaniiu 10 BCTyHAEHUS B cuay KoH-
ctutynuu Poccun, IpoTHBOPEYHUT el;

B) KOTZla CyZ IIPHUAET K YOEKAEHUIO0, YTO (peaeparbHbIN 3aK0H, IIPHUHITHIH
mocAe BCeTynaeHud B cuAy Korncrutynuu Poccuiickoi ®enepaliyiy, HaXOQUT-
Ccd B IIPOTUBOPEYHH C COOTBETCTBYIOIIMMH ITOAOXKEHUAMHN KOHCTUTYILIUH.

B 2013 romy 5T mOAOXKeHHs OBIAM CYIIIECTBEHHO HepecMoTpeHbI. Co-
TAACHO ITO3HIIMH BBICIIEH cyneOHOH MHCTAHIINM CYI, pas3pemas OeAOo, IIPH-
MEHdET HEIOCPEACTBEHHO KOHCTUTYIIHIO, B 4aCTHOCTH:!

a) Korfa 3aKpelnAeHHBble HOpMOH KOHCTHUTYILIMHM ITOAOXKEHHS, UCXOAd M3
ee CMbIcAa, He TPEeOYIOT MOIIOAHHUTEABPHOM peraaMeHTallMH M He coaepzKarT
yKa3aHHd Ha BO3MOXKHOCTH €€ IIPUMEHEHHUd IIPH YCAOBUHU IIPHUHATUS dee-

12 BroaaereHb BepxoBHoro Cyna Poccuticko#t ®eneparmu. 1996. Ne 1.
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PAABHOTO 3aKOHA, PETYAUPYIOIIIETO IIpaBa, CBOOOAbI, 00S3aHHOCTH YeAOBEKA
U rpaskJaHUHA U APYyTHE TOAOKEHUS,

6) korma Koucrurynmonusim Cymom Poccuiickoit ®Penepaliiii BhIIBACH
poOeA B IPaBOBOM PEeryAUPOBaHUU ANOO Koraa Ipobea o6pa3zoBancs B CBs-
31U C HOPU3HAHUEM HE COOTBETCTBYIOUIMMHU KOHCTHUTYIMH HOPMAaTHBHOTO
IIPaBOBOI'0 aKTa HAHM €TI0 OTAEABHBIX IIOAOKEHUY C yIeTOM IopsaaKa, CPOKOB
U ocobeHHOCTEeH ucmoaHeHHus pelreHus Koncruryimonnoro Cyma Poccuii-
CKOH Penepaliiyiy, €CAM OHH B HEM yKa3aHBI.

N3 tekcra IlocTaHOBAEHHS, TaKUM 00pa3oM, OBIAO HMCKAIOYEHO yKasa-
HUE Ha BO3MOXKHOCTH HNPSAMOTO IIPUMEHEHHS CyAaMH OOIedl I0PUCIUKITHU
HopM KoucTutyiiuu Poccuu B caydae, eCAM HoIAeKaITUY IIPUMEHEHUIo 3a-
KOH (B YaCTHOCTH, YTOAOBHBIN) ITPOTUBOPEYUT, 110 MHEHUIO Cyda, KOHCTUTY-
IITMOHHBIM yCTaHOBAEHUAM. Takad TpaHcdopMalus crasa BO MHOTOM OTBe-
ToMm Ha IlocranoBaenue Kouncruryruonuoro Cyna Poccutickoit deneparinu
oT 16 mroHg 1998 r. Ne 19-TI, cmtenuasbHO MOCBANIEHHOIO BOIIPOCAM TOA-
koBaHusa HopM KoHctutynuu Poccun o ee mpamowm nerictBun'. B aTom no-
kymeHTe KoHcTuryrmonusii Cyn Poccuiickoit Penepariin chopMyAnpoBas
CAE€AYIOIIYE IPUHIIUITHAABHBIE IIO3UIIHH:

— TpeboBaHHe 0 HerocpeacTBeHHOM npuMeHeHnu KoHcTutyruu Poccuu
oOpallleHO KO BCEM CyZlaM, KOTOPbIE B COOTBETCTBHH C raaBoil 7 KoHcTuty-
uu Poccutickoit denepalivy HE3aBUCHUMO OCYIIIECTBASIIOT CYAE0HYI0 BAACTh
B IIpeaeAax CBOEH KOMIIETEHIIUU U B popMax CyAOIPOU3BOACTBA, YCTAHOB-
AE€HHBIX JAaHHOUW I'AaBOM;

— Kouctutyusa Poccutickoit Penepaiiny He IPEAIIOoAaraeT IIPOBEPKY Cy-
OaMu OOIIed IOPUCAUKIIMM KOHCTUTYIIMOHHOCTHU (eAepPaAbHBIX 3aKOHOB,
IIpaBOMOYHUEM II0 IIPOBEPKE KOHCTUTYILIMOHHOCTHU YKa3aHHBIX HOPMAaTHUB-
HBIX aKTOB HaneAeH ToAbKO KoucrutryirmonHEBIN Cyn Poccuiickoit denepa-
LIMH;

— BBIBOJIBI CyZOB OOIIlell IOPUCAUKIIMH O HEKOHCTUTYIIMOHHOCTHU 3aKO-
Ha HEe MOTYT caMH 10 ce0e MOCAYKUTh OCHOBAHUEM [IAS €T0 OPUITHAABHOTO
npu3HaHUug He cooTBeTcTBylomM KoHctutynum Poccuiickoi denepannu
U yTPadUuBaIoOIIM IOPUAUYECKYIO CHAY; B acleKTe B3auMOAeHCTBUS CyIOB
Pa3AMYHBIX BUJOB IOPUCAUKIINY U Pa3rpaHUYeHUs UX KOMIIETE€HIIUHU I10 BhI-
SIBA€HUIO HEKOHCTUTYILIMOHHBIX 3aKOHOB HCKAIOUEHHE IIOCAEIHUX M3 YHCAA
LOEUCTBYIOIINX aKTOB SABASETCH COBOKYIIHBIM PE3yALTATOM peaAH3allli, C
OITHOM CTOPOHBI, 00I3aHHOCTH OOIIMX CY/I0B IIOCTABUTH BOIIPOC O KOHCTHUTY-
IIMOHHOCTH 3aKoHa nepen KoncrutynmonusiM Cynom Poccuticko#t denepa-
WU, a C APyroil — 06s13aHHOCTHU IIOCAEIHETO OKOHYATEABHO PA3PENIUTDh 3TOT
BOIIPOC;

13 TlocranoBaeHue Koucruryumonunoro Cyma Poccuiickoii demeparuu ot 16 HOHS

1998 r. No 19-IT «Ilo meay O TOAKOBAHHHU OTAEABHBIX ITOAOKEHHUH craTeid 125, 126 u
127 Koucrurynuu Poccutickoft Penepanmn» // BecrHuk KoncrurynuonHoro Cyna
Poccuiickoit Pemeparmu. 1998. Neo 5.
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— npenycMoTpeHHoe 4. 4 cT. 125 Koncrurynuu Poccutickoit deneparu
obpaieHre cynoB ob0me ropucauknuu B Koncrurynmonusiii Cyn Poccuii-
cKol demepaliyiy ¢ 3aIIpoCcOM O IIPOBEPKE KOHCTUTYIIMOHHOCTH IIPUMEHEH-
HOT'O AU ITOJAE€XKAIIETrO IPUMEHEHHUIO B KOHKPETHOM JIEAE€ 3aKOHA, ECAU CY[L
IPUXOOUT K BBIBOALY O HECOOTBETCTBHM 3akoHa Koucrturynum Poccun, He
MOZKET pacCMaTpPUBATBCI TOABKO KaK €ro IIpaBo, — Cya 00s13aH o0paTUThCa
C TaKUM 3alpocoM, YTOOBI He cooTBeTcTByommit Kouncturyruu Poccuii-
ckoif demepalliu akT ObIA AUIIEH IOPUAUYIECKOM CHABI B KOHCTUTYIITMOHHO
YCTaHOBAEHHOM MOPSAKE, YTO HUCKAIOYHMAO OBl €ro JasbHedIllee HpUMeEHe-
HUE;

— 0093aHHOCTBH CYOB B CAy4YadX, €CAM OHH MIPUXOAAT K BBIBOAY O He-
KOHCTUTYIIMOHHOCTH 3aKOHA, AT O(PHUIIMAABHOIO ITOATBEPKIAEHUS €ro He-
KOHCTHUTYIIMOHHOCTH oOpaiatbcad B KoHcturymmonubeii Cyn Poccuiickoit
denepaliii He OorpaHUYMBAaET HENOCPENCTBEHHOE IpHuMeHeHHe MU KoH-
crutynuu Poccuu, KoTopoe IIpU3BaHO 00eCIIieYuBaTh PeaAn3aIliio KOHCTHU-
TYLIMOHHBIX HOPM IIPEXKE BCETO IPU OTCYTCTBUU UX 3aKOHOAATEABHON KOH-
KpeTHU3alluu.

Taxum ob6paszom, Koucrurynmonusiii Cyn Poccuiickoit depeparmu, a
Bcaeq 3a HUM — U BepxoBHbI#t Cyn Poccuiickoit denepalivu CyiiecTBEHHBIM
00pa3oM OorpaHUYUAM Cepy MPSMOro IPUMEHEHUd CyaaMHu oOIie# ropuc-
aukiu Koncrutynuu Poccuu npu pacCMOTPEHHUH YTOAOBHBIX JE€A. DTO BO3-
MOXKHO, II0 CyTH, AHUIIb B cAy4YasX, Korza pedb uneT o HopMmax KoHcTuTy-
uu Poccuu, He TpeOyOIMX AT CBOETO IPUMEHEHNd KOHKPETU3AIlUH B OT-
pacAeBOM YyTOAOBHOM 3aKOHOAATEABCTBE. TaKUX HOPM, II0 OUYEBUAHBIM IIPHU-
4quHaM, B TekcTe KoHcrutyrinu Poccum kpaiiHe HeMHoro. K HUM yBepeH-
HO MOXKHO OTHECTH IIOAOXKEHUS, 3aKPENAEHHbIE, B YaCTHOCTH, B 4. 3 CT. 6
(rpazkmanmH Poccutickoit demepani He MOXKET OBITH AHIIIEH CBOEr0 rpazk-
[JaHCTBa); 4. 4 cT. 15 (ecam MexkayHapoOHBIM goroBopoM Poccuiickoit Pe-
[epalii YCTaHOBAEHBI UHBIE IIPABHAA, Y€M ITPEAYCMOTPEHHBIE 3aKOHOM, TO
IIPUMEHSIOTCS IIpaBUAa MEXIYHapOoaHOTO norosopa); 4. 1 cr. 19 (Bce pas-
HBI TIEPE 3aKOHOM U CyA0M); CT. 49 (KaxKabI¥i OOBUHSIEMBIN B COBEPIIIEHUU
IIPECTYIIA€HUS CYUTAETCSI HEBUHOBHBIM, I[TI0Ka €r0 BUHOBHOCTE He OyneT mo-
KazaHa B IIPEeOyCMOTPEHHOM (peaepasbHBIM 3aKOHOM MOPAOKE M YCTAHOB-
A€Ha BCTYIIUBIIUM B 3aKOHHYIO CHAY IIPUTOBOPOM Cy/a; HEYCTPaHUMbIE CO-
MHEHUSI B BUHOBHOCTHU AWIIA TOAKYIOTCSI B IIOAB3Y 0OBHHAEeMOT0); 4. 1 cT. 50
(HUKTO He MOXKeT OBITh HOBTOPHO OCYKAEH 3a OOHO U TO K€ IIPEeCTyIAe-
Hue); 4. 1 cT. 51 (HUKTO He 00s13aH CBUOETEABCTBOBATE IIPOTUB cebd caMo-
ro, CBOETro CyIIpyra); cT. 54 (3aKOH, YCTAHABAUBAIOUIUN HAU OTSITYaroIIui
OTBETCTBEHHOCTH, 00PaTHOM CHABI HE UMEET; HUKTO He MOXKET HECTHU OTBET-
CTBEHHOCTB 3a [e€SHHE, KOTOPOE€ B MOMEHT €T0 COBEPIIEHHd He ITpU3HAaBa-
AOCH IIPaBOHAPYIIEHHUEM; €CAU IIOCAE COBEPIIEHHUS IIPaBOHAPYIIIEHUS OTBET-
CTBEHHOCTD 3a HEro yCTpaHeHa UAU cMAaTrdeHa, IPUMeHaeTcsd HOBBIH 3aK0H);
4. 1 ct. 61 (rpaxkmanmu Poccuiickoii ®emepaliid He MOXKET ObITh BBICAAQH 3a
npeneabl Poccutiickoit denepalinil MAM BbIIAH APYTOMYy TOCyAapcTBY); 4. 2
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cT. 62 (B Poccutickoit denepaniuu He [0IycKaeTcd Bbliada APYTUM rocyaap-
CTBaM AUIIL, IIPECAEAYEMBIX 3a IIOAUTUYECKHE YOEXKIEeHUs, a TaKXKe 3a aeli-
cTBU4 (MAU Oe3aelicTBHe), He IpU3HaABaeMble IIpecTyrAeHueM B Poccutickoit
denepanun).

He cranem Bcrymnath cefiuac B ANUCKYCCHIO OTHOCUTEABHO TOTO, IBASIOT-
Cs AW 3TH HOPMBI COOCTBEHHO YTOAOBHO-IIPABOBBIMHU UAU KOHCTHTYIIHOHHO-
npaBoBbIMH. OTMETHM OHO — OHU MOTYT ObITh IIPUMEHEHBI CyaaMu Poccuii-
ckoii demepally HETIOCPEACTBEHHO IIPU pa3perieHUuN YTOAOBHBIX AeA. [py-
roe AeAo, 4to aedcTByonmi YK PO Bo MHOroM BOCIIPOM3BOAUT U PA3BUBAET
9TH KOHCTUTYIIUOHHBIE IPEAITHUCAHUS, B CHAY Yero NOTpPeOHOCTE B IIPSIMOM
neticrBun KoHctutryuuu Poccuu 1 B HeNlOCpeNCTBEHHOM CChIAKE Ha Hee B
CyIeOHBIX PellleHUsIX yTPaduBaeT aKTyaAbHOCTh U 3HAYUMOCTb.

Penrenunsa BRICIINX CyZOB CTPAaHBI HE IIepeYepPKUBAIOT CAMOM HOEHU IIps-
moro pgetictBuss KOHCTUTYIIMM TOCyZapCTBa B PETYAHPOBAHUU YTOAOBHO-
IIPaBOBBIX OTHOIIIEHUH, KOTOPAad CO BCEH HArA4QHOCTBIO IIPOIBALET cebd Ha
II€EPEAOMHBIX dTallaxX B XKHU3HU IOCyJapcTBa, KOTAa IIPOUCXOAAT U3MEHEHUT
(cmena) camoit KOHCTUTYIIMM (IIPH COXPAHEHHU IIOAOKEHUH O ee IIPIMOM
neficTBUH) AMOO OTPaCAEBOTO KOAU(PHUIIMPOBAHHOTO HOPMATHUBHOIO aKTa.
[IpuMepaM MOTYT CAYKUTH B JAHHOM CAydae:

— IlocranoBaenue Ilaeryma BepxosHoro Cyna Poccuiickoit ®enepanuu
«O HEKOTOPBIX BOIIPOCAX, CBSA3aHHBIX C IIpUMeHeHueM crateit 23 u 25 Kon-
crutynuu Poccutickoit Penepanmm»'4, onpeieAuBIIee OCOOEHHOCTHU Cyneb-
HOTO KOHTPOASI HaJl OTpaHUYeHHeM IIpaB IpaskaaH Ha XKUAUIE, Ha TalHy
IIEePEeruCcKU, TeAe(POHHBIX IIEPErOBOPOB, IMOYTOBBIX, TeAerpadHBIX U HHBIX
COOOIIIEHUIA;

— IlocranoBaenue Ilaeryma BepxosHoro Cyna Poccuiickoit ®eneparuu
«O cynebHOM IpakTHUKE I10 AeAaM 00 M3TOTOBACHUH HUAM COBITE MOAIEABHBIX
[EHeT WAHW IIeHHBIX Oymam'® (B pex. mo 2001 r.), KoTopoe 3aKpemuAo IIpa-
BHAO, COTAACHO KOTOPOMY «IIPH OOCY>KIEHUHU BOIIpOCa O Ha3HAYEHUU Ha-
Ka3aHUsd AWUIaM, BAHOBHBIM B U3TOTOBA€HHUH HUAU COBITE MOAAEABHBIX JEHET
HUAM IIEHHBIX OyMar, cyZiaM HEOOXOQUMO YIUTBIBATE, YTO B COOTBETCTBUH CO
crareeti 20 Koncrurynuu Poccuiickoii Penepanuu NpuMeHEHHE CMEPTHOM
Ka3HU B KaQYeCTBE HCKAIOYUTEABHOM Mepbl HaKa3aHUS MIOIIYCKAEeTCd AUIIb
3a 0co00 TSZKKHE MPECTYIIACHHS IIPOTUB XKU3HHU U, CAEN0BATEABHO, OHa HeE
MOXKeT OBITH Ha3Ha4deHa 3a MPECTyIIAeHUE, IIPeayCMOTPeHHoe cTaTbeil 87
YK PCOCP»;

[TocranoBaeHue IIaenyma BepxoBHoro Cyna Poccuiickoit ®eneparyu ot 24 nexkabps
1993 r. Ne 13 (B pexn. oT 6 dpeBpaas 2007 r.) «O HEKOTOPBIX BOIIPOCAX, CBA3AHHBIX C
npumeHenueM crarei 23 u 25 Korncrurynyuu Poccuiickoit Penepanumn» // BroasreTeHb
BepxoBaoro Cyzna Poccutickoit Peneparnu. 1994. No 3.

15 TlocranoBaeHue [Taenyma BepxoBHoro Cyma Poccuiickoit ®eneparinu ot 28 ampeas
1994 r. Ne 2 «O cyme6GHOM IpaKTHUKE 110 JeAaM 00 U3TOTOBAEHUH AU COBITE IIOIEAD-
HBIX JIEHET UAM IIeHHBIX O6ymar // Poccuiickas razera. 1994. 14 umwoas.
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— pellleHNsd, BbIHECEHHBbIE II0 KOHKPETHBLIM YIOAOBHBIM OeAaM, paccMa-
TPUBAaBIINMCH B IIEpHOA ITocae NpuHATHS KoHcturynuu Poccum, HO #o
TpaHcopMaIUy II0[, €€ BO3AeHCTBUEM IIPEAINCaHHUE YTOAOBHOI'O 3aKOHO-
[OaTeAbCTBA (B YaCTHOCTH, AeAa 00 OTBETCTBEHHOCTH 34 HEJOHOCUTEABCTBO,
COBEPIIIEHHOE CYIIpyramMu'e).

B coBpeMeHHOI TpaKTHKeE, KOrga BOIIPOCHI IIPOTUBOpeund Mexay YK PO
u Koncrurynueri Poccun He SBASIIOTCS CTOAB OYEBUAHBIMU, IIPAKTHUKA CY0B
TaK>Ke U300HAyeT o0palleHHUsIMH K KOHCTUTYILIMOHHBIM HOPMaM IAd paspe-
IIeHUsT KOHKPETHBIX IPaBOIIPUMEHUTEABHBIX cuTyanuii. BeckMma BoctTpebo-
BaHHOH, B 4YaCTHOCTH, KOHCTHUTYLIMOHHON HOPMOHM BbeICTyHaeT 4. 1 cT. 61
Kouctutynuu, He [OoIlycKarolllas BbIAAdy HWHOCTPAHHBIM TIOCyAapcTBaM
rpaxkaal Poccutickoii @enepariiiv, 0OBHHSIEMBIX B COBEPILIEHUH IPECTYIIAE-
Huii. HermocpencrBeHHO oOpalaroTcd Cyapl TaksKe K moaoxkeHusaMm KoHceTu-
Tyumu Poccutickoit @enepalivu Ipu oIrpeJeAeHUN COnePiKaHus OAaHKETHOH
4acTH yIrOAOBHO-IIPABOBBIX HOPM (Harpumep, B cT. 278, 285, 322 YK Pd)

Takum 06pa3oM, MOKHO 3aKAIOYUTH, YTO HEIMOCPEACTBEHHOE IIPHUMEHe-
Hue cygamu Koucrutyumu Poccuiickort depepanyu, ImycTb U B HECKOABKO
OrpaHMYEHHOM MacliTabe, COXpaHdeT CBOe 3Ha4YeHHE B A€ KOHCTUTYIIV-
OHaAM3aIlUU YTOAOBHO-IIPABOBBIX OTHONIEHHUM M BBICTYIIAeT CBOETO poaa
«CTPaxXOBOYHBIM CPEACTBOM» B CHUTyaIIMSIX KPUTHYECKOM TpaHchopMalliu
OTPaCAEBOTO 3aKOHOOATEABCTBA. B OTHOCUTEABHO CIIOKOWHOM, CTabHUABLHOM
IIPaBOBOM IITPOCTPAHCTBE ITOTPEOHOCTE B TAKOM IIPAMOM AeficTBUM KoHcTH-
TYLIUU CTPaHBI COKPAIIAETCH BCAEACTBHE IOBBIIIEHNUI Ka4€CTBA YTOAOBHOI'O
3aKOHOIATEALCTBA.

O[HAKO U B TAKUX YCAOBUSIX 3HAUEHUE CyHOB OOIIEH IOPUCAUKIINU B Ka-
YecTBE areHTOB KOHCTUTYIIHOHAAU3AIIMU YTOAOBHOIO IIpaBa He CHUXKAETCS.
3a cymaMmu ocTaeTcd 3aKperAeHHas Ha YPOBHE 003aHHOCTH HEOOXOUMOCTb
BO3I€PKUBATHCA OT IPHUMEHEHHS 3aKOHA, BbI3bIBAIOIIETO COMHEHUS B KOH-
CTUTYILIMOHHOCTH, U obpamarecsa B Korcruryrmonnsiii Cyn Poccuiickoit de-
JEepalyu C 3alIpoCoM O IIPoBeEpPKe cOooTBeTCTBUS ero KoncTtutyiuu Poccuu.

B cayuae HeompeneA€HHOCTH B BOIIPOCE O TOM, COOTBeTCTByeT Au KoH-
CTUTYLIH IIOJAEXKAIINM HNPHUMEHEHHUIO II0 KOHKPETHOMY [OEAY 3aKOH, CYI
obpamraerca B Koncrurynuonusii Cyn Poccuiickoit ®enepanym ¢ 3ampo-
COM O KOHCTHUTYIIMOHHOCTH 3TOTO 3aKoHa. Takol 3ampoc B COOTBETCTBUU
co cT. 101 depepasbHOro KOHCTUTYLIMOHHOTO 3aKoHa «O KOHCTUTYIIMOHHOM
Cyne Poccuiickoii ®enepanuu» MOXKeT OBITH CAE€AQH CYZOM AIOOOM MHCTaH-
MU U B AIOOOH CTaaUM PACCMOTPEHUS JeAa.

Hanmo mpusHaTh, 4TO CyAbl HE YaCTO CTaBAT HEpPeN 9TUM OPraHOM BO-
IIPOC 0 KOHCTHUTYIIMOHHOCTH YTOAOBHOTO 3akKoHa. O0paillieHre K 3AeKTPOH-

16 TlocranoBaeHue Ilpesumuyma BepxoBaoro Cyma Poccuiickoit demepamui Mo OeAy

U. ot 28 ampeaa 1993 r. // Broaaerens BepxoBHoro Cyna Poccuiickoit Peneparmu.
1993. Ne 8. C. 6-7.

Mpasocyaue. Tom 2, Ne 2. 2020



O.C. ly3eeBa 185

HOM 0Oase maHHBIX, comepkalleil pemreHuss KoncrutynmonHoro Cyna Poc-
cutickoii Penepanuu Ha opunmasbHoM catite Cyna B cetu MuTepHer, 1o-
KasbIBaeT, 4To 3a nepuorn ¢ 1993 mo 2019 r. Kouctutyuuonusiii Cyzn Poc-
cuticko¥t denepariuu BbIHEC BCero 25 pelreHU (BKaodas OTKa3HbIE OIIpe-
[EAEHUSI) TI0 3aIIpocaM CYI0B OOIIEH IOPUCIUKIIUU U HU OTHOTO PEIIEHUS I10
3anpocy BepxoBHoro Cyna Poccuiicko#t ®enepanuu B nopsake 4. 4 cr. 125
Koucturyumm Poccun (B TO BpeMd Kak IO Kaaobam rpaxkaaH Poccuiickoit
denepanuu — 2039 perreHn).

Takasa cutryalrys, ¢ OZHOH CTOPOHBI, MOXKET CBUIAETEALCTBOBATH O KOH-
CTUTYILIMOHHOM Ka4eCTBE YTOAOBHOIO 3aKOHA U YOEXKIEHHOCTH CyIOB B €TO
COOTBETCTBHH KOHCTUTYIIMOHHBIM CTaHOapTaM IIpaB YeAoBeKa U Gesomnac-
HocTHu. C Ipyrol CTOPOHBI, 3TO AAET OCHOBAHUS AT IIOCTAHOBKHU BOIIPOCA O
TOM, HaCKOABKO YKOPEHEHO B IIPaBOCO3HAHUU IIpe/cTaBUTeAed cynelicKoro
KOpILyca MO3UTUBUCTCKOE ITPaBOIIOHUMAaHUEe, HACKOABKO OHU BAQIEIOT IIPU-
eMaM{ U HaBbIKAMU KOHCTUTYIIMOHHOTO TOAKOBAHUS U KOHCTUTYIIMOHHOM
OLIEHKU YTOAOBHOTO 3aKOHA, HACKOABKO I'OTOBBI K CBOOOIHOM OIIEHKE yTo-
AOBHO-IIPABOBBIX HOPM H OCIIAPHUBAHUIO ITPE3YMITIINH UX KOHCTUTYIITMOHHO-
CTU, HACKOABKO 3KECTKO CyIbU CBH3aHBI 3alIPETOM aHAAOTHU B YyTOAOBHOM
IpaBe, OTPAHUYUBAIOIIMM BO3MOKHOCTH PACIPOCTPaHEHUsS BbIpabOTaH-
vbIX KoHcTutynmmonusiM CynoM Poccutickoit denepaiiyiv mo3uiiuii B OTHO-
HIEHUH OTHUX YyT'OAOBHO-IIPABOBBIX HOPM Ha WHbIE HOPMEI.

He cramem B HacTosmied pabore BCTyHaThb B OOCYKIEHHE 3THX CAOK-
HeHmux TeM. OTMETHUM AUWIID, YTO OTBETHI HA HUX MPEAIIOAATAIOT HPeXKIe
Bcero (hOPMHUPOBAHUE HAOAEIKAIIETO ITPABOIIOHUMAaHUS Y BCEX IIPENCTaBHU-
TEAEU CyIENCKOIr0 KOPILyCca, OTBEYAIOIIET0 COBPEMEHHBIM IIPEACTABACHUAM
o cymHocTH npaBa. Kak Bepro nuiner B.U. Kpycc, «cyape HeLoCTaTOYHO
OBITH “TOABKO” IOPUAUYECKH I'PAMOTHBIM U JOOPOCOBECTHBIM AHIIOM B Me-
XaHH3Me IMyOAUYHOUN BAacTU. EmMy TpebyeTcsa mocToBepHas KOHCTUTYITHOH-
HO-TIpaBOoBadg 00Pa30BaHHOCTb, OCHOBAaHHEM KOTOPOH BBICTYIAIOT HE -
JaKTHYECKHE IT03HAHUSA B O0OAACTH 3aKOHOMATEABCTBA... & HEYTO MHOE U
ropasno OOoABIlIee: Ta CTEHNEeHb MHTEAACKTYaAbHO-HPABCTBEHHOM IIpUYaCT-
HOCTU K (PHAOCO(PUH IpaBa U KOHCTUTYIIMOHAAN3MA, 0€3 KOTOPBIX CYIbI
3aBEIOMO HE CMOIKET — IIPU BbBIPAOOTKE U MPUHATHH CBOUX IPABOCYIHBIX
pelIeHn — pPyKOBOACTBOBATHCA OYKBOM U AyXOoM HallmoHaAbHON KoHCTHTY-
IUHU KaK aKTa IIPSIMOT0 AeHCTBUSA, aKTaMH U IOAOKEHUSIMH MEXKIyHapOoI-
HOTrO IIpaBa IIpaB YeAOBEKa, KOTOphble 3aTparuBaeT €ro akT IIPaBOCyAUd»
[Kpycc, B.1., 2012, c. 40].

KoxncmumyuyuorHuelii Cyo Poccuiickoti @edepauuu

Koncruryunonnsii Cya Poccutickoit denepaiiyiy BeICTyIAeT €UHCTBEH-
HBIM CyOBEKTOM, yroaHoModeHHBIM KoHcturynmeit Poccum meaaThk BBIBOL
O COOTBETCTBHU YTOAOBHOI'O 3aKOHA KOHCTUTYIIMOHHBIM HOPMaM H II€HHO-
crtaM [Singelnstein, T., 2011]. 3a nepuox ¢ 1993 mo 2019 r. KoHcTuryiu-
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oHHbIH Cyn BbiHec 2137 pelleHUil o oOpaIlleHUsSM O HPOBEPKE KOHCTU-
TynuoHHOCTH YK P®. OieHuBas yroAoBHO-IIpaBOBOE€ MpennucaHue, KoH-
CTUTYLHOHHBIN Cyn yYHUTBHIBAET CMBICA, IIPHUAaBaeMbIi paccMaTpPUBaEMOMY
HOPMAaTHUBHOMY aKTy CAOXKUBIIEHCH CyneOHOM ITPaKTHKOM, U ero MecTo B
cucreMe pasa. TeM caMbIM OH BBIpasKaeT CBOE OTHOIIIEHHE KaK K ITI03UITUU
3aKOHOZIaTeAd, TaK U K IOHUMAaHUI0 HOPMBI IIPaBOIIPUMEHUTEAEM.

HeraabHOE HCccaemoBaHMe Bolrpoca o pabore Koucrurynmonnoro Cyna
Poccutickoit denepanuu, pasymeeTcsd, HE MOXKET COCTABAATH IIPEeAMET Ha-
1Iero aHaau3a. B HHTepecyoleM Hac OTPACAEBOM acCII€KTe OTMETHM AUIIb
HECKOABKO 3HAYHUMBIX ITO3UIIUH.

Coraacho denepasbHOMY KOHCTUTYIIHOHHOMY 3aKOHY OT 21 utoag 1994 r.
No 1-®K3 «O Koncrurynunonnom Cyne Poccutickoit Peneparin'’ mpoBepka
TIOAOKEHUH YTOAOBHOT'O 3aKOHOJATEABCTBA Ha IIPEAMET COOTBETCTBUS €r0
Koncrutryunu Poccrun Bo3MOKHAa B ABYX CUTyalULgX:

a) o kaaobe rpaxknaHvHa Poccuiickoii denepaliuu MAM WHBIX AHI] Ha
HapylIeHHue X KOHCTUTYILIMOHHEBIX IPaB U CBOOO TOM UAHU MHOM HOpMoi#i YK
Pd, mpuMmeHeHHON B KOHKPETHOM feAe (cT. 97 3akoHa);

0) o 3amIpocy cyna, €CAW OH IIPHUIAET K BBIBOAY O HecooTBeTcTBUU KOH-
ctutyuu Poccuu npeanucaHnuil yToAOBHOTO 3aKOHA, ITOJAEXKAIIIET0 IIpHUMe-
HEHHIO UM B KOHKpeTHOM geae (cT. 101 3akoHa).

Hcxond U3 2Toro U ¢ y4eTOM BHECEHHBIX B Ha3BaHHBIE CTAThbU 3aKOHA U3-
MEHEHUN MOXKHO KOHCTATUPOBATh:

BO-IIEPBBIX, AOIIyCKas 3aIlpoC CyZOB O IIPOBEPKE KOHCTUTYIIMOHHOCTU
YTOAOBHOT'O 3aKOHA, AUIIB «IIOJAEXKAIIET0 IIPUMEHEHHIO» (& HE IPUMEHEHHO-
ro, KaK IIPeAIIoAaraAoCh B IIepBOHA4YaAbHOM pemakiiny 3akoHa «O KoHcTH-
TyumnoHHoM Cyne Poccuiickoit ®enepalivi), 3aKOHOIATEAD IIOATBEPAUA He-
[OILyCTUMOCTb IIPUMEHEHHUS CyJaMH 3aKOHOB, KOTOPbIE BBIZBIBAIOT COMHE-
HHE B UX KOHCTUTYLIMOHHOCTH, U B TO K€ BpeMs IIPHU3HAaA, YTO I'pakiaHe
MOTYT CaMOCTOSITEABHO OCHapHBaTh KOHCTUTYIIMOHHOCTh YyTOAOBHOTO 3aKO-
Ha AWIIb B CAyYae, €CAU Cy[ OO0Iled IOPHUCOUKIINY, II0 UX MHEHUIO, He BBI-
IIOAHHA CBOETO ITpeHa3HaueHUsI 110 3allTe KOHCTUTYIIMOHHBIX IIeHHOCTEMH;

BO-BTOPBIX, He CBSI3bIBAsI 3aIIPOC CYZIOB C IIPOBEPKOU (pakTa HaApPYIIEHUST
YTOAOBHBIM 3aKOHOM AUIITb KOHCTUTYIIMOHHBIX IPAB U CBODOO YeAOBEKA, 3a-
KOHOJATEAD CYIIIeCTBEHHO PACIIHPHA BO3MOKHOCTH CyO0B II0 00€CIIeYeHHIO
KOHCTUTYILIMOHAAU3AIIUN YTOAOBHOIO IpaBa. Cya MOXKET CTaBHTBh BOIIPOC O
KOHCTUTYIIMOHHOCTH YTOAOBHO-IIPABOBOM HOPMBI BHE 3aBUCUMOCTH OT TOTO,
HapYLIAITCS AU €10 IIpaBa U CBOOOABI IpazkIaH.

Kax nokasan ananuz 25 peweruti KoncmumyyuoxHozo Cyoa Poccutickoii De-
depayuu, 8bIHECEHHbLX NO 3aNPOCAM CYO08, 8 HUX CMABUICS BONPOC O coomeem-
cmeuu nonoxeHutl YK PO cm. 19 Konemumyuyuu Poccutickotli @edepayuu (56 npo-
yeHmos ccoliok 8 3anpocax), cm. 15, 54, 55 (no 20 npouermos), cm. 49 (16 npo-

17 Cobpanue 3akoHOaaTeAbCcTBa Poccuiickoii @eneparmu. 1994. No 13. Cr. 1447.
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yenmos), cm. 50, 52 (no 12 npouermos), cm. 1, 4, 45 (no 8 npouernmos), a marre
IIpeambyne Koncmumyuuu, cm. 2, 6, 17, 18, 22, 37, 38, 46, 47, 76, 118, 120 (no
4 npouerma,.

[To uToraM paccMOTpPEHUS OeAa O IIPOBEPKE KOHCTUTYIIMOHHOCTU IIOAO-
JKeHHHU yroanoBHOro 3akoHa Koncrutynuonusifi Cyn Poccuiickolt eneparinu
OPUHUMAET apryMEHTHPOBAHHOE [TOCTAHOBAEHUE UAU OlpenescHue. Atoboe
pemienne KoncrutynuonHoro Cyna Poccuiickoit ®enepanuu B pacCMaTpH-
BaeMOoli 4aCTU SABASIETCSI OKOHYATEABHBIM U HE IIOIAEKAIIIUM 003KaA0BaAHUIO.
B coorBercTBuHU ¢ 3akoHOM «O Konctutrynunonsaom Cyne Poccuiickoit dene-
pamum (ct. 79) pemtenue KouncrurynmonHoro Cyna Poccutickoit denepa-
Uu Oe¥CTByeT HENMOCPEACTBEHHO U He TPedyeT IOATBEPKAEHUS APYTHMU
opraHaM¥ U JOAKHOCTHBIMU AuniaMu. [loroxkenusa YK PP, nmpusHaHHbIe He-
KOHCTHUTYILIMOHHBIMH, yTPadUBaIOT CHAY; PElIeHHsI CyOOB, OCHOBAaHHbBIE Ha
HUX, HE TI0/IA€KAT UCIIOAHEHUIO U JOAXKHBI OBITH IIEPECMOTPEHBI B YCTAHOB-
AEHHBIX (peJeparbHBIM 3aKOHOM CAyYagax. FOpuamdeckasa cuaa IOCTaHOBAE-
Hug KoncrurynmonHoro Cyna Poccuiickoit denepanyy o Ipu3HaHUHU yIro-
AOBHO-IIPAaBOBOM HOPMbBI HEKOHCTHUTYIIMOHHON HE MOXKET OBITH IIPeoIoAeHa
IIOBTOPHBIM IIPHUHATHEM 3TOT0 K€ HOPMATHUBHOTO IIPEAIIHNCAHUS.

[Tpu anaan3e MexaHU3Ma KOHCTUTYIIMOHAAU3aIINN YTOAOBHOTO IIpaBa I10-
cpenctBoM perneHud KorncruryimonHoro Cyna Poccuiickoit enepanuu He-
00X0oUMO TPUHHUMATh BO BHUMAaHUE U COAEpP3KAHUE, U BUI IIPUHHUMAaEMO-
ro Cynom pemenus. [Io uToramMm KOHCTHUTYIIMOHHOTO pasdbupateabctBa Cyn
IIpUHUMAET OLHO U3 CAEAYIOIIMX IIOCTAHOBAEHUM: O HPU3HAHUU HUX COOT-
BercTByronmMu KoHcrutrynuu Poccuu; 0 IpHU3HAHUN UX COOTBETCTBYIOIIIM-
mu Kornctutynuu Poccuiickoit @enepanmu B maHHOM KOHCTHUTYILIMOHHBIM
CynoMm Poccuiickoit ®enepanyii HICTOAKOBAHUM; O IIPU3HAHUU HUX HE COOT-
BeTcTByOIIUMHU KoHcTutynuu Poccutickoit enepanuu. Hapany ¢ atuMm B
npaktuke KoncrurynuonHoro Cyna Poccuiickoit ®enepaiiviy opopMHUACT
0COOBIH BHUI PEUICHUN — «OIIPEeNeAeHUs C TTIO3UTUBHBIM COAEpPKaHUEM» (MH-
dopmarmonnas 6as3a pemrenuit Koncrurymuonnoro Cymna Poccutickoit de-
[epanyuu 110 COOTBETCTBYIOIIEMY 3aIlpOCy BbIaeT 23 OIPeNEeACHUd C II03U-
TUBHBIM coflep:KaHueM). B autTepatype orMedaercs, YTO HEOOXOUMOCTD X
IIPUHATHSI BO3HUKAET B CAydasaX, KOTJa OCIIapUBaeTCs HE TO K€ caMO€ HOp-
MaTUBHOE II0AOKEHUE, II0 KOTOPOMY BbIHECEHO pellleHre KOHCTUTYIIMOHHO-
ro Cyna Poccutickoii demepaliv (B TaKUX CAyYadX IIPUHUMAETCS OObIYHOE
OTKa3HOEe OIIpeeAeHIE), a aHAAOTUYHOE eMY, T. €. TAKOE, KOTOPOE PETYAUPY-
€T CXOOHBIE OTHOIIIEHHUS B COOTBETCTBYIONIEH chepe OOIIeCTBEHHOH KU3HU
[Butrymkun, B.A., 2005].

BMmecte ¢ TeM aHaAMW3 IIOKa3bIBaeT, UTO HEKOTOPhIE OIPENEeA€HHUS C II0-
3UTUBHBIM COZIEP3KaHUEM HE ITPOCTO PACIIPOCTPAHSIOT paHee CPOPMYAUPO-
BaHHYIO IIpaBoBylo no3uiuio KoncrutynuonHoro Cyna Poccuiickoit dene-
panuu Ha MHbI€ aHAAOTHYHBIE CUTYAllNH, HO 110 CyTH CBOEM BBIIBAGIOT KOH-
CTUTYLIMOHHO-IIPaBOBOM CMBICA OCIIAPHUBAEMOT'0 YTOAOBHO-IIPABOBOTIO IIpE-
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nucaHus 0e3 IPOBENEeHUs CIIEITUAABHOTO KOHCTHTYIIHOHHO-IIPABOBOTO pas3-
OupaTeAbCTBA.

IIpurnMada Takoe onpeaeaseHue, Koncruryuuonnslii Cyn Poccutickoit de-
[epaiuu «obg3bpIBaeT roCyIapCcTBO U OOIIIECTBO YIUTHIBATEH JAHHOE B OIIpe-
OEA€HUN KOHCTHUTYIIMOHHO-IIPABOBOE HCTOAKOBAHHE OOXKAAyeMOM HOPMEI,
HCKAIOYAd AIO0O€ HHOE B ITPABOIPUMEHUTEABHOM IIPaKTHKE, YTO, B CBOIO
odepenb, OOyCAOBAMBAaEeT COTAACHO OAaHHOMY TOAKOBAHUIO ITPHUMEHEHHE
UHBIX HOPM, COJAEp3KAaIllUX aHaAOTHYHbIEe MoAokeHUs» |[CyxuHuHa, U.B.,
2008]. Hanpumep, B cBoux onpeaeaseHuax Koucrurynuonusii Cyn Poccuii-
ckoit Penepanu KoHCcTaTHupoBaa: «Iloaoxkenusa crateu 79 YK P® 1o cBoe-
My KOHCTHTYLIMOHHO-IIPABOBOMY CMBICAY HE MPENSTCTBYIOT IIPUMEHEHUIO
YCAOBHO-/IOCPOYHOTO OCBOOOXKIEHUSI OT HAKa3aHUS B OTHOIIIEHUH AWIL, KO-
TOPBIM Ha3HAYEHHOE II0 IPUTOBOPY Cyla HakKa3aHHE B BHIAE CMEPTHOM Ka3-
HU OBIAO B IOPSAAKE TOMHUAOBaHUS 3aMEHEHO Ha AWIIIEHHE CBOOOIBI»'S; IIpU
npuMeHeHuHu cT. 310 YK P® Ha mpaBonmpuMeHUTEAS «...BO3AaTaeTCd 00I3aH-
HOCTBh YYHUTBHIBATH HE TOABKO caM (PaKT pasrAallleHUs JAaHHBIX IIpeaBapH-
TEABHOT'O PACCAE€LOBaHUS, HO U CYILIECTBO Pa3rAallleHHbBIX JaHHBIX, UX COOT-
HOIIEHUE C HHTepecaMu IIpeaBapUTEABHOI'0 pacCCAeI0BaHUd U (HAH) IIpaBa-
MM U 3aKOHHBIMH HHTEPECaMH YYaCTHUKOB YIOAOBHOTO CyIOIIPOU3BOACTBA,
KOTOPBIM IIPUYHUHEH BPEI MAH KOTOPBIE HAXOAATCS IO YyTPO30H IPHUYHHE-
HUS Bpena, C TEM YTOObI OIIEHUTH UCXOs U3 KOHKPETHBIX YCAOBUM BpeMe-
HU, MECTa U 0OCTAHOBKU COBEPIIIEHUS JIESTHUS XapaKTep U CTEIEHb eTo 00-
IIIECTBEHHOM OIIACHOCTHM»'.

TakuM 00pa3oM, MOKHO YTBEPXKAATH, YTO KOHCTHUTYIITMOHAAU3AIIUS YTO-
AOBHOro mpaBa ocyiectBasgsercd KouHcrutynuoHHbIM Cynom Poccuiickoit
deneparii AMOO HETIOCPEACTBEHHO B IIOCTAHOBACHHH MPHU pa3pelIeHHU
BOIIpOCa O KOHCTHTYLIHOHHOCTH YTOAOBHO-IIPABOBOM HOPMBI IIO CYIIIECTBY,
AB0O OIIOCPEOBAHHO IIyTEM TOAKOBAHUS YTOAOBHO-TIPABOBOM HOPMEBI B
ompeaeAeHUH C apryMeHTaluel Ha OCHOBe paHee CChOPMYANPOBAHHBIX ITpa-
BOBBIX ITO3ULIHH.

B kaxxgom pemtenun KoncrurynmonHoro Cyna Poccuiickoit deneparium
000CHOBBIBaeTCd ITpaBOBasd ITO3UIIHS II0 BOIPOCY O COOTBETCTBUH HOPMBI

18 Omnpeneaernue Koncruryruonnoro Cyna Poccutickoit ®enepariu ot 11 uroas 2006 .

Ne 406-0 «ITo xanobe rpaxkmanuHa I'pysneBa Asekces AAeKCaHAPOBHYA Ha Hapyllle-
HUE ero KOHCTHTYIIMOHHBIX IIpaB craTbed 79 YK Poccuiickoit Penepaiii U 4acTbio
TpeThbeit craThu 399 YroaoBHO-IIpollecCyaabHOTO Komekca Poccutickodt ®deneparimm»
// Bectuuk Koucrurynmonnoro Cyna Poccutickoit eneparmu. 2007. Ne 1.

Omnpeneaenne Koucrurynuonunoro Cyma Poccuiickoit Pemepanuu oT 6 OKTIOps
2015 r. Ne 2444-0 «Ilo kaaobe rpaxxganuHa [IBopgka Baagumupa 'eHHagbeBH4Ua
Ha HapylIeHHE ero KOHCTUTYIIMOHHBIX IIPaB IIOAOXKEHHAMH IIYHKTa 3 4acTH BTO-
poi# crateu 38, yacTu TpeTbel craTrbu 53, cTaThu 161 YroAOBHO-IIPOIIECCYAABHOTO
koaekca Poccuiickoit eneparuu u cratbu 310 YroaoBHOro Komekca Poccuiickoit
Penepanun» // Bectuuk Korncrurynuonsoro Cyna Poccutickoit @enepanmu. 2016.
No 1.
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YTOAOBHOTI'O 3aKOHA U IPHUAaBaeMoOTo el IpaBoIpUMEHUTEABHON TPaKTUKOMN
CMbICAQ KOHCTUTYLIMOHHBIM HOPMAaM U IIPUHIUIIAM.

OpHako, moxaayH, TOABKO ABa BHAA PEIIEHUU — O IIOAHOM, KaTEropH-
4EeCKOM COOTBETCTBHUM HAH, HAIIPOTHUB, HECOOTBETCTBUHU 3aKOoHa KoHCcTHTY-
UMY — HE BBIZBIBAIOT ITPOOAEM C MX ITOHHMAaHHWEM, TOAKOBAaHHEM U IIPHMe-
HeHHueM. [Ipu 3ToM Takux pellleHUil KpaiiHe HeMHoro. OmuH M3 Hauboaee
APKUX IPUMEPOB — PeElIeHe 10 BOIIPOCY O IPOBEPKe KOHCTUTYIIMOHHOCTU
cT. 64 YK PCOCP (1960), npenycMmaTpuBaBllell OTBETCTBEHHOCTh 3a HU3Me-
"y Ponune®. 3necy Kouncrurynunonusii Cyn Poccuiickoit depepaiiuu 4eTKo
U HEIBYCMBICAEHHO KOHCTATHPOBAaA: IIPHU3HATDH IIOAOXKEHUE II. «a» cT. 64 YK
PC®CP, kBaauduiupyroilee 0ercTBo 3a TPaHHUILy UAH OTKa3 BO3BPATHUTHCS
u3-3a rpaHuIbl Kak opMy H3MeHBI PomuHe, He cooTBeTcTBYyIOIIMM KoOH-
crutynuu Poccutickolt denepanuy; IpusHaTh IOAOXKEHME II. «a» cT. 64 YK
PC®CP, kBaaucunupyolee Bblady rocyIapCTBEHHON MAW BO€HHOU Tali-
HbI MHOCTPAHHOMY I'OCYZapCTBY, a PaBHO OKa3aHNE WHOCTPAHHOMY TOCY-
[JapCTBY IIOMOIIM B ITPOBENEHHU BPaKAeOHOM NEeATEABHOCTH IIPOTHUB Poc-
cuiicko¥ Penepanuu Kak popMy U3MeHbl PogyHe, cooTBeTcTByIOIIUM KoH-
crutynuu Poccutickoit Peneparnu. B cuay perenuit momobHoOro poma Te
uAM mHble npeanucanusg YK PP npusHaroTcs An60 HeAEHCTBYIOIIUMH, AUOO
COOTBETCTBYIOIIMMU IIEHHOCTAM KOHCTUTYIIUH, YTO BA€YET IIPOTHO3UpYe-
Mbl€ U YCTAHOBAEHHBIE 3aKOHOM IIOCAEICTBHSA KaK B 4aCTH 3aKOHOTBOpPUE-
CTBa, TaK U B 4YaCTH NPaABOIIPUMEHEHHUS — A BCEX PACCMATPUBAEMBIX UAU
y2Ke PaCCMOTPEHHBIX YTOAOBHBIX [IEA.

OcHoBHoM MaccuB pemeHud Koncrurynuonsoro Cyna Poccuiickoit de-
Oepallii CONePKUT BbIBOBI XOTS U OAHO3HAUHbIE, HO HE CTOAb KaTeropud-
Hble. OTO pelIeHud, B KOTOpbIX Cya NpH3HAET YTOAOBHO-IIPABOBYIO HOPMY
(anbo B 11eAOM, AMO0O B HEKOTOPOH 4acTH, AMOO B OIIPEeNEeACHHOM HCTOAKOBA-
HHU, KOTOopoe el ImpuaaeTcd IPaBOIIPUMEHUTEABHOU MPaAKTUKOM) KOHCTH-
TYLIUOHHON AM00 HEKOHCTUTYILIMOHHOM, BBIIBASLS IIPH 3TOM KOHCTUTYIIHOH-
HBIY CMBICA OIIEHHBAEMOT'0 YTOAOBHO-IIPABOBOTO IIPEAIINCAHNI?!.

Pemmenus takoro poga BecbMa crenudpudHbl. OHU He UCKAIOYAIOT caMU
o cebe medpexTHOM HOpMEBI U3 YK P®, a B pane caydaeB mazke He IIPOBO-

20 TlocranoBaenme KoucruryrmonHoro Cyna Poccutickoit deneparuu ot 20 nexkabps

1995 r. Ne 17-IT «Ilo meay o mpoBepKe KOHCTHUTYLIMOHHOCTH Ps/a IIOAOXKEHUH ITyH-
KTa “a” cratbu 64 YroaoBHoro komekca PCPCP B cBas3u c xkaao00# rpakmaHUHA
B.A. CmupHoBa» // CobpanHue 3aKoHOmaTeAbcTBa Poccutickoit ®eneparvu. 1996. No
1. Ct. 54. K peurenuam nonobHoro pona caexyer oTHecTH: IlocraHoBaeHMe KoHCTH-
TyumnonHoro Cyna Poccuticko#t @enepanuiu ot 25 ampeas 2001 r. Ne 6-IT «ITo geay o
IPOBEPKE KOHCTUTYIIMOHHOCTH CTAaThU 265 YroaoBHOTO Komekca Poccuiickoit dene-
paimu B CBA3U C Kaa000i# rpaxknanmHa A.A. lllesakoBa» // BectHuk KoHCTHTYITHOH-

Horo Cyna Poccuiickoit Pemeparmu. 2001. Ne 5.

21 Cw., manpuwmep: [locranoBaeuue Koucruryrmonnoro Cyna Poccutickoit Penepaiiu
oT 11 mekabpsa 2014 r. Ne 32-II «ITo meAy O IIpoBepKe KOHCTHUTYILIMOHHOCTH ITOAOZKE-
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OAT UX KOHCTUTYIIMOHHO-IIPABOBOY AMCKBaauUKaIUU. VX HCrioAHeHNe He
IpearnoAaraeT ¢ HeOOXOMUMOCTBIO HU HCKAIOUEeHUs cTaTtbu u3 YK P®, HU
BHECEHUS B Hee U3MeHeHUH. /locTaTo4YHO, K IPUMEPY, yKa3aThb, YTO UHUIU-
aTuBbl AelyTaToB ['ocymapcTBeHHOHM [yMbl BHECTH HA PACCMOTPEHHE 3aKO-
HOITPOEKTHI 00 nckarodeHuHU cT. 212.1 YK PP nam nuamenenuun ct. 282 YK PO
drarTUIeCKU OAOKUPOBAAUCH TPOPUABHBIM KOMUTETOM Ha TOM OCHOBAaHHH,
YTO caMH¥ 110 cebe 3TH HOPMBI ITPHU3HAHBI COOTBETCTBYIOIIMMH KOHCTHUTYITUHU
Poccuu KoucrurynmonusiM CynoMm Poccutickoit depeparnu. OqHako Takue
pelleHNs HAIIOAHAIOT YTOAOBHBIH 3aKOH CMBICAOM M «IyXOM», KOTOPBIH T0A-
JKeH OBITh BOCIIPUHAT ITPEXKe BCEro CyAaMH o0IIe#l IOpUCAUKITNN, paccMa-
TPUBAIOIINMHU YTOAOBHBIE €A, B KOTOPBIX IPUMEHSIETCI UAU IIpeAroAara-
eTcs IIPUMEHEHNE COOTBETCTBYIOIEH YTOAOBHO-IIpaBoBOY HOpMEI. [Tocaen-
CTBHE TAKUX PEIIEeHUN — 3TO U3MEHEHUE IIPAKTHKH TOAKOBaHUS U ITpUMeEHE-
HHUY YTOAOBHO-IIPaBOBOM HOPMBI.

U e1te Ha ogHYy pa3HOBUAHOCTE pelteHni KoncrurynuonHoro Cyna Poc-
cuiickoii Penepanun Hago o6paTUTh BHUMaHKHe. OHU KacaloTcs He IIPOCTO
TON HAW MHOM OTIAEABHOM CTAThH YTOAOBHOI'O 3aKOHA, a «B3aUMOCBA3aHHBIX
IIOAOXKEHUH» yYTOAOBHOTO ¥ MHOI'O 3aKOHOAATEABCTBA, TOAKOBAaHHE U IIPUMeE-
HEHHE KOTOPBIX B TOH HMAW MHOM KOHKPETHOH CHUTyalluH HapyllaeT KOHCTH-
TYLIMOHHBIE ycTaHoBAeHUusa. Hanpumep, Cya npu3Has He COOTBETCTBYIOIIIN-
mu Kouctutynum Poccuiickoit Penepaiiyu B3aMOCBSI3aHHBIE TOAOXKEHUSA
9. 1 cr. 10 YK P®D, u. 2 cr. 24, 4. 2 cT. 27, 4. 4 c1. 133 u cr. 212 YIIK PD
B TOM Mepe, B KaKOH OHHM AMIIAIOT AHIIO, YTOAOBHOE IIPECAENOBAHHUE KOTO-
poOTo IIpeKpalleHo Ha AOCyAeOHOM CTaauu YTOAOBHOTO CYOOIIPOU3BOICTBA
BCAECTBUE IPUHSATHI HOBOT'O YTOAOBHOI'O 3aKOHA, YCTPAHSIOIIETO IIPECTYII-
HOCTBH U HAKa3yeMOCTh HHKPUMHUHHUPYEMOTO EMY JESHUS, BO3MOKHOCTH 00-
JKaAOBaHUS B CyAeOHOM MOpAaKe 3aKOHHOCTH U 0OOCHOBAaHHOCTU BbIHECEH-
HBIX B XO/ZI€ OCYILIECTBACHHHI YTOAOBHOT'O IIPECAECIOBAHHUA 3TOTO AMIIA AKTOB
OpPraHOB MO3HAHUS U IIPEABAPUTEABHOT'O CACICTBUSA, B TOM YHUCAE (PUKCH-
PYIOIINX BBIABUHYTHIE I10/I03PEHHE, OOBUHEHHE B UHKPUMUHHUPYEMOM EMY
LESHUH, IIPUMEHEHUE MEP IIPOILIECCYAABHOI'O IIPUHYXKIEHUL B XOE ITPOU3-
BOZICTBA II0 YTOAOBHOMY €AY, & B CAy4Yae YCTAHOBACHHY HUX HE3aKOHHOCTH
U HEOOOCHOBaHHOCTH — BO3MOKHOCTH IIPU3HAHUL 3a HUM IIpaBa Ha peabu-
AuTaiui®. Kak BUAUM, B UHBIX aCIIEKTaX CBOETO (PYHKIIMOHHUPOBAHUS, 00-

HUH crateu 159.4 YroaoBHOro Komekca Poccuiickoit @enepariu B CBA3H C 3aIIPOCOM
CaaexapZiCKOTO ropoAcKoro cyaa simaso-HeHelrkoro aBToHOMHOro okpyra» // Bect-
Huk KoHcturynuonuoro Cyna Poccuiickoit eneparmu. 2015. No 2; [TocraHoBAeHTE
KoncruryruonHoro Cyna Poccuticko#t ®eneparuu ot 10 doeBpaans 2017 r. Ne 2-TT «ITo
JIeAYy O IIPOBEPKE KOHCTUTYIIMOHHOCTHU ITIOAOKEHUH cTaTh 212.1 YTroA0OBHOTO KoeKca
Poccuiickoii Penepanuu B CBI3H C 3kaaoboii rpaxkaanuna U.U. Jagunar // BecTHUK
Koucrurynuonuoro Cyna Poccutickoit @eneparimu. 2017. Ne 2.

22 TlocranoBaenme KoucruryrmonHoro Cyma Poccuiickoit deneparuu ot 19 HosOps
2013 r. Ne 24-I1 «Ilo meay o mpoBepKe KOHCTUTYILIMOHHOCTH MOAOXKEHHH 9aCTH IIEPBOH
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Cy>KIeHHUe KOTOPBIX He 3aTpeboBaHo B obOparuenuu, ct. 10 YK P® He mpo-
BEpSETCS 3[eCh Ha KOHCTHUTYLIHOHHOCTB, €€ COOTBETCTBHE KOHCTHUTYLIUH
Poccutickoit denepariuu npestoMupyercss. Ho B ogHOM cTporo onpenescH-
HOM OTHOIIEHHUH U B CTPOrO ONPEAEACHHOM CHTyallUM HCTOAKOBAHHE 3TOM
CTaThU IIPABOIIPUMEHUTEABHBIMU OpPraHaMu IPHU3HAETCS HEKOHCTUTYIIUOH-
HBIM.

O1uleHKa CcomepsKaHUsS U BUOOB IIPEACTABACHHBIX PEIIeHUY I103BOAdAET
3aKAIOYHUTD, YTO KOHCTHUTYIIMOHAAM3aIlHs YTOAOBHOI'O IIpaBa IIOCPEACTBOM
neareabHocTH KonctutynuonHoro Cyna Poccuiickod denepanuu ocyiiect-
BASIETCS IBOSKO: AUDOO ITyTeM KOPPEKTUPOBKH HEIIOCPEACTBEHHO TEKCTA yIO-
AOBHOTO 3aKOHAa, AM0O IIyTeM H3MeHEHHs ITOHMMAaHUS YTOAOBHO-IIPABOBOH
HOPMBI, CAOKUBIIIETOCH Ha ITpaKTUKe. B mepBoM caydae medpeKTHasg yrOAOB-
HO-IIpaBoOBasi HOpMa AHM0OO MPU3HAaETCHd HeAeHCTBYIOLIEH caMUM ITOCTAaHOB-
aerneM KoucruryrmonHoro Cyna Poccuiickoit @eneparniiu, an6o e ee Kop-
pekTupoBKa Bo3aaraerca KoncrurynuonueiM Cynom Poccuiickoit ®Penepa-
MU Ha ImapaaMeHT. Bo BTopom caydae perterHue KoncrurynuonHoro Cyna
Poccuiickoit denepaiiiy MOXKET HE COAEPKATh TIOCAQHUMN OPraHU3alluOHHO-
ro XxapakTepa IIapAaMeHTy, HO OPUEHTHPOBAHO Ha IIPUHIIUIINAABHOE H3Me-
HeHle B TOAKOBAHUU U ITPUMEHEHUH YTOAOBHO-IIPABOBOM HOPMEI.

OOcyxzeHHEe H 3aKAIOYEHHE

[IpoBeneHHOE HCCAEIOBAHUE II03BOASIET C(POPMYANPOBATH Psi/l BasKHBIX BbI-
BOJIOB.

1. C HHCTUTYLITHOHAABHOM TOYKH 3PEHHS MEXaHHU3M KOHCTHUTYIIMOHAAU-
3allii YyTOAOBHOTO IIpaBa IIpeAcTaBAseT cob0oM cucTeMy B3aUMOCBSI3aHHBIX
U JOIIOAHAIOIIHNX APYT APYyTa CIIOCOO0B U CPEACTB BOIIAOIIEHUS B YTOAOBHO-
IIPaBOBBIX HOPMax M IIPAKTHUKE HUX IIPUMEHEHHS KOHCTHUTYLIMOHHBIX ILICH-
HocTel, mudPepeHITUPOBAHHBIX B 3aBUCUMOCTU 0T (PYHKITMOHAABHOM IIPU-
HAJIA€KHOCTH U KOMIIETEHIIUN CYOBbEKTOB KOHCTUTYIIMOHAAU3AIINH.

2. 9TOT MeXaHH3M BKAIOYAET B ce0d: IIpoBeIeHUE [IPABOBOH (B TOM YHCAE
Ha npeamet coorBeTcTBUs KoHcTurynmum Poccutickoit denepalivnu) sKcep-
THU3bI IPOEKTOB YTOAOBHBIX 3aKOHOB B ['ocynmapcTBeHHOU [lyMe, ITpoBeacHUE
IIpaBOBOM SKCIIEPTHU3BI IPHUHATHIX YTOAOBHBIX 3aKOHOB B CoBete Penepa-
IIMH, TOAKOBaHHE YTOAOBHBIX 3aKOHOB Ha IIPEAMET HUX COOTBeTCTBUA KOH-
crutrynuu Poccuiickoit denepanuu cyqaMu o01ed IOPUCANUKIINY, 3aIIpeT Ha
IIpUMEHEHNE COMHHUTEABHBIX C TOYKH 3PEHUS CyAa YTOAOBHBIX 3aKOHOB H 00-
pamienue B Kouncruryrmonnsiit Cyn Poccuiickoit @enepanuu ¢ 3arrpocoM o

cratbu 10 YronoBHoro Komekca Poccuiickoit denepanuu, 9acTu BTOPOH cTaThu 24,
4acTH BTOPOH craThu 27, yacTu deTBepToi crarbu 133 u crarbu 212 YroaoBHO-
IIpolieccyasbHoOro Komekca Poccuiickoit denepalii B CBA3H C Kaa0b0aMU I'pazkaaH
C.A. BopoBkoBa u H.U. Mopo3oBa» // Bectruuk Koncrurymuonuoro Cyma Poccuii-
ckoit Peneparuu. 2014. No 1.
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€ro KOHCTHTYIIHOHHOM OIleHKe, TIPOBEPKY KOHCTHUTYIIMOHHOCTH YTOAOBHOTO
3akoHa B KoHcturyrmonHom Cyae ¥ HCIIOAHEHHE ero pelleHuil 3aKOoHOoOAa-
TEAEM U ITPaBOIIPUMEHUTEAEM.

3. CoBeplIeHCTBOBAHUE HHCTUTYIITMOHAABHOTO MEXaHHU3Ma KOHCTUTYIIHO-
HaAM3aIluHU YTOAOBHOTO IIpaBa TpelOyeT HaaAeKalllero HOpMaTHUBHOTO Pery-
AUPOBaHUS MIPABOBOM KCIIEPTHU3BbI YTOAOBHBIX 3aKOHOB Ha 3Talle UX MIPH-
HATUS U paspaboTku 3PpPeKTUBHON METOAUKU TAKOH 3KCIIEPTHU3bI; 00600-
HIeHUd U CUCTeMaTH3alluU IIpaBOBbIX mo3unuit KoncruryrmonHoro Cyna
Poccutickoit Penepariii mo BorrpocamMm KOHCTUTYIIMOHHOCTH YTOAOBHOTO 3a-
KOHAa; (POPMHUPOBAHUSI COBPEMEHHOI0, KOHCTUTYIIHOHHO-OPUEHTHPOBAHHO-
ro IIPaBOIIOHUMAHUS y BCEX MPEACTaBUTEAEH CYHAeHCKOro KOpIlyca, pa3BHU-
THUS HABBIKOB IPUMEHEHHUs YTOAOBHOIO 3aKOHA B €T0 TOAKOBAaHHH, JAHHOM
KouncruryunonasiM Cynom Poccutickoit ®eneparun.
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Oco06eHHOCTM NPABOBOro pexuma
3eMeNbHbIX YYaCTKOB B rpaHMLax
OXPAHHBbIX 30H 0C060 OXpaHsaembIx
NPUPOAHLIX TEPPUTOPUNA

K.M. WWupokos*

* PIEOYBO «Poccuvickmii rocynapCTBEHHbIA YHUBEPCUTET
npasocyansy, r. Mocksa, Poccus
shirokov_kirill@mail.ru

BBeneHue. laHHasi cTaTbs NOCBSILLIEHA aHANM3y 0COGEHHOCTEN MPABOBOrO pexmMa 3eMESbHbIX
y4aCTKOB B rpaHmLax oXpaHHbIX 30H 0C060 OXpaHsieMbIX MPUPOAHBLIX TeppuTopuia. B cnny oco-
601 3HAYNMOCTU U YHUKASIbHOCTM 0COB0 OXpaHsieMble NpupodHble TEPPUTOPUM 06pasyroT Npu-
poaHo-3anoBefHbIn oHA Poccuiickon @egepaumm ¢ 0cobbIM MEXaHU3MOM OXpaHbl U 3aLUMTbI
OT HEraTMBHOIO @HTPOMOreHHOro Bo3aencTBusi. OXpaHHble 30HbI ABSKOTCA OOHOW M3 Mep Mo
OoXpaHe TakuMx 0CO60 OXPaHsiEMbIX MPUPOOHBIX TEPPUTOPUN, KaK rocyaapCTBEHHbIE MPUPOAHbIE
3anoBeHNKN, HAUMOHasbHbIE NAPKW, NMPUPOOHbIE NAPKM U NaMATHUKU MPUPOAbI, a Takxe of-
HUM U3 rMaBHENLLUMX 3NIEMEHTOB MPAaBOBOro pexvMa 3eMeslb 0c060 OXpPaHSEMbIX MPUPOOHbBIX
Tepputopuii. Co3gaHne Takux 0co60 OXpaHAeMbIX NPUPOOHbLIX TEPPUTOPUIA, Kak MpaBuno, co-
NPOBOXAAETCS MOCNEAYIOLLIMM YTBEPXAEHUEM MOMOXEHMI 06 MX OXPaHHbIX 30Hax. Tak Kak B
3aKoHo4aTefIbCTBE OTCYTCTBYIOT MMMEpPaTUBHbIE HOPMbI 06 06A3aTefNIbHOCTU CO34aHUs OXPaH-
HbIX 30H, Ha (hefepasibHOM U PErMOHASIBHOM YPOBHE Takue 30HbI HE UMEIOT LUMPOKOr0 pacnpo-
CTpaHeHus.

Teopetn4eckne ocHoBbl. MeToabl. BaxHyto posib B npoLecce U3y4yeHust 0CO6eHHOCTen npaBo-
BOr0 pexvmMa 3eMeSibHbIX YHacTKOB B rpaHuuax ocobo OXpaHsieMbIX MPUPOAHbIX TEPPUTOPUI
CbIFpanu CUCTEMHbIVA, CPABHUTESbHBIN, (hOpManbHO-IPUANYECKUA METOABbI.

PesynbTatsl uccrieqosaHus. PaccMoTpeHbl 0CO6EHHOCTU YCTaHOBIEHUS, UBMEHEHUS U MpeKpa-
LLIEHNS CYyLLIECTBOBAHUS OXPaHHbIX 30H 0COB0 OXpaHSeMbIX NMPUPOAHBLIX TEPPUTOPUNA, a TakxXKe
0COBEHHOCTM COrNacoBaHUs UX rpaHunL, U BHECEHUS MHGDOpMaLMK B kaaacTpbl U peecTpbl. Ha
OCHOBE KOMIJIEKCHOIrO aHanm3a cygebHon NpakTUKY CAenaHbl BbIBOAbI O HEOGXOAMMOCTU CO-
BEPLUEHCTBOBaHUA MexaHu3ma onpefesieHns BO3MOXHOCTU OCYLLECTBIIEHUS XO3NCTBEHHOM
DESTENBHOCTM Ha 3eMeSIbHbIX y4acTKax B OXpaHHbIX 30Hax. Ocoboe BHUMaHWE YOENEHO Xa-
pakTepucTuke 3akoHogaTenbcTBa Poccuitickon ®depepaumm u 3akoHodatenbcTBa CyObekToB
Poccunckon degepauumn 06 oxpaHHbIX 30HaX 0CO60 OXpaHseMbIX NPUPOLHbLIX TeppUTOpUn the-
JepanbHOro 1 perMoHanbHOro 3Ha4eHUsi U NPaBoOBOro Pexuma 3emMenbHbIX Y4aCTKOB B UX rpa-
HULax.

O6cyxnaeHne n 3aknodeHne. HactosiLlee nccnefoBaHune nokasarno, YTo YCTaHOBIIEHNE OXpaH-
HbIX 30H 0CO60 OXpaHAEMbIX MPUPOOHbLIX TEPPUTOPUI CYLLIECTBEHHBIM 06Pa30M BUSIET Ha Mpa-
BOBOW PEXWUM 3eMENbHbIX Y4aCTKOB, HAaXOASALLMXCA B UX rpaHuuax. HecmoTtpsi Ha To 4TO 060-
POTOCMOCOOHOCTb AaHHbIX 3eMeSlbHbIX YHAaCTKOB HE OrpaHn4eHa, OHW He U3bIMalTCs WU He
BbIKYNalTCs U3 HaCTHOW COBGCTBEHHOCTU, MHOUBUAYAIIbHO-OMNPEAESIEHHbIE XapaKTEPUCTUKN CY-
LLeCTBEHHbIM 06Pa30M He U3MEHSAIOTCS, HO NPW 3TOM YCTaHaBNMBAIOTCS OrpaHNYeHus Ha BO3-
MOXHOCTb OCYLLIECTBEHWUSI XO3ANCTBEHHOM U UHOW AeATeNIbHOCTU, HEO6XOAMMOCTb OOMNOMHU-
TeSIbHOro COrflacoBaHWs C OpraHaMu rocyfapCTBEHHOW BfacTy Nopska OCYLLECTBNEHUS Takon
0eATEeNbHOCTU Ha 3eMerbHbIX yYacTKax. MIaMeHeHus, CBsi3aHHble C YCTaHOBMEHNEM OXPaHHbIX
30H, BNEKYT U3MEHEHNE KaJaCcTPOBOM U PbIHOYHOM CTOMMOCTU 3eMeSlbHbIX Y4acTKOB U, Kak
crnefcTeue, NpaBo npasoobnagaresier 3eMenbHbIX y4acTKoB TpeboBaTb OT OpraHoB rocygap-
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CTBEHHOW BNacTV BO3MELLIEHNSA y6bITKOB B COOTBETCTBUU C rpaXkaaHCKUM N 3eMeslbHbIM 3aK0-
HOOaTesIbCTBOM.

KnioueBble cnoBa: 0co60 oxpaHsiemMasi pupoaHasi TEpPUTOPKsI, OXpaHHasl 30Ha, 3eMerbHbIN
y4acTOK, OrpaHuyeHue, X03aCTBEHHas AesTeSIbHOCTb, MPABOBOM PEXUM

Onsa ymtnpoBaHus: LLinpokoB K.M. Oco6eHHOCTM NpaBOBOro pexvMa 3eMerbHbIX Y4acTKOB
B rpaHuLax oXpaHHbIX 30H 0CO60 OXpaHsfeMbIX NPUPOAHbIX Tepputopuii // MpaBocyame. 2020.
T.2,Ne 2. C. 195-213. DOI: 10.37399/issn2686-9241.2020.2.195-213

Features of the Legal Regime of the Land Plots
within the Boundaries of Protected Areas
of Specially Protected Natural Territories

Kirill M. Shirokov*

*Russian State University of Justice, Moscow, Russia
For correspondence: shirokov_kirill@mail.ru

Introduction. This article is devoted to the analysis of the peculiarities of the legal regime of land
plots within the boundaries of protected zones of specially protected natural territories. Due to
their special significance and uniqueness, specially protected natural territories form the nature
reserve fund of the Russian Federation with a special mechanism for protection and protection
from negative anthropogenic impact. Protected areas are one of the measures to protect such
specially protected natural areas as state nature reserves, national parks, natural parks and
natural monuments, as well as one of the most important elements of the legal regime of lands
of specially protected natural areas. The creation of data on specially protected natural areas, as
a rule, is followed by the subsequent approval of the regulations on their protected zones. Since
the legislation does not have peremptory norms on the mandatory creation of protection zones,
such zones are not widespread at the federal and regional levels.

Theoretical Basis. Methods. An important role in the process of studying the peculiarities of the
legal regime of land plots within the boundaries of specially protected natural territories was
played by systematic, comparative, formal-legal methods.

Results. The features of the establishment, modification and termination of the protection zones
of specially protected natural areas, as well as the features of coordination of their borders and
the entry of information into cadasters and registers are considered. Based on a comprehensive
analysis of judicial practice, conclusions are drawn about the need to improve the mechanism for
determining the feasibility of economic activity on land in protected areas. Particular attention is
paid to the characteristics of the legislation of the Russian Federation and the legislation of the
constituent entities of the Russian Federation on protected areas of specially protected natural
territories of federal and regional significance and the legal regime of land plots within their
borders.

Discussion and Conclusion. This study showed that the establishment of protected areas of
specially protected natural areas significantly affects the legal regime of land within their borders.
Despite the fact that the turnover of these land plots is not limited, they are not withdrawn or
redeemed from private property, individually defined characteristics are not significantly changed,
but at the same time restrictions are set on the possibility of carrying out economic and other
activities, the need for additional coordination with state bodies authorities order to carry out such
activities on land. Changes associated with the establishment of protective zones entail a change
in the cadastral and market value of land, and as a result, the right of land owners to demand
compensation from state authorities for civil and land laws.

Keywords: specially protected natural territory, conservation zone, land plot, restriction,

economic activity, legal regime
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BBenmeHnue

OXpaHHBIe 30HBI IIPEACTaBASIOT COOOH OOUH B3 BUIOB 30H C OCOOBIMU yC-
AOBUSIMU HCIIOAB30BaHUs TEPPUTOPUIH, KOTOPBIE CO3MAIOTCS [AS 3aIlIHTHI
OKpYZKaIoIled Cpeabl UAU OTHAEABHBIX OOBEKTOB OT HETATHBHOIO BO3Mel-
ctBUd. B coorBeTcTBUU co cT. 105 3emeabHOTO Komekca Poccuiickoit Pene-
pauuu! (masee — 3K PD) omHUM B3 BUOOB OXPAHHBIX 30H SIBAFIOTCS OXPAaH-
HbIE 30HBI 0CO00 OXPaHSIEMBbIX IPUPOIHBIX TEPPUTOPUH.

CoraacHo PenepasbHOMY 3aKOHY OT 14 Mapta 1995 r. Ne 33-P3 «O6 oco-
00 oxXpaHseMbIX IPHUPOIHBIX TEPPUTOPUIAX» (masee — 3akoH o6 OOIIT) mox
0co00 OXpaHAeMbIMU HPUPOAHBIMH TeppuTopusamu (masee — OOIIT) moHu-
MaloTCd YYaCTKU 3€MAW, BOAHOHM ITOBEPXHOCTHU U BO3AYIIHOTO ITPOCTPAaH-
CTBa HaJ HUMH, T/I€ PACIOAATalOTCs MPUPOAHbIE KOMIIAEKCHI U OOBEKTHI,
KOTOpPbIE UMEIOT 0cob0e MPUPOAOOXPAaHHOE, HAYIHOE, KYABTYPHOE, 3CTETH-
4ecKoe, PEeKpealloHHOe U O3I0POBUTEABHOE 3Ha4YeHHE, KOTOPbIE HU3BSTHI
PELIeHUSMH OPraHOB TOCYJAPCTBEHHOM BAACTH IIOAHOCTBIO MAYW YACTUYIHO
U3 X03IUCTBEHHOT'0 UCIIOAB30BAHUS U AT KOTOPBIX YCTAHOBAEH PEKUM OCO-
0ot oxpaHBbl.

Oco60 oxpaHsgeMble ITPUPOAHBIE TEPPUTOPUU, KAK U 30HBI 9KOAOTHYECKO-
ro GeCTBUSI, IBASIOTCS TEPPUTOPUSIMHU C 0COOBIM 3KOAOTO-IIPABOBBLIM CTa-
TycoM. PesxrM 0co60 0XpaHsIeMbIX IIPUPOIHBIX TEPPUTOPHUH PETYAUPYIOT Le-
CATKHU HOPMAaTHUBHBIX [IPABOBBIX aKTOB, & CAMH OHHU HUCYHUCASIOTCH ThICS4a-
mu [AHucuMoB, A.I1., AaekceeBa, A.Il. 1 MeauxosB, A.U1., 2013, c. 86].

Coraacuo ct. 95 3K P® u cr. 58 denepasrHoro 3akoHa ot 10 gaHBapga
2002 r. No 7-®3 «O6 oxpaHe oKpyzKamlleil cpeabl» TaHHbIE 3€MAH SIBATIOT-
Ccsl OOIIEHAIIMOHAABHBIM [JOCTOSHUEM W 00pPa3yIOT ITPUPOLHO-3ATI0BEIHBIN
¢oua Poccuwn.

[IpaBoBoe 3HaueHue ompeneseHus OOIIT, Kak ¥ MHBIX OOBEKTOB, ITOAY-
YUBIIIUX CXOOHBIH CTAaTyC, B KAYEeCTBE OOIIEHAITMOHAABHOTO IOCTOSHUS CAE-
OyeT UCKAaTh B TOM, YTO PEKUM [JAHHBIX TEPPUTOPHUI JOAKEH 0OecIednBaTh
9KOAOTHUYECKHE MHTEPECHI BCETO OOIIECTBA, a HMCIIOAB30BAHHE ITPUPOIHBIX
006bekToB B rpanuiiax OOIIT B HHTEpPeEcax YaCTHBIX AHIL JIOAYKHO OBITH Oorpa-
HuyeHo [Boroarobos, C.A., u ap., 2010, c. 226].

PazButne OOIIT mo3BoASET B OOATOCPOYHOHN IIE€PCIEKTHBE COXPAHUTH
apeaabl OOHUTAHUA OOBEKTOB PACTUTEABHOTO M JKUBOTHOTO MHpPAa, 3aHECEH-

! BemeabHbl#l KomeKkc Poccuiickoit deneparnu ot 25 okrabpsa 2001 r. Ne 136-d3 //
Cobpanue 3akoHOomaTeabcTBa Poccuiickoit @eneparuu. 2001. No 44. Cr. 4147.

2 Cobpanue 3akoHomaTeabcTBa Poccuiickoit ®eneparu. 1995, No 12. Cr. 1024
3 Cobpanue 3akoHomaTeabcTBa Poccutickoit Peneparmu. 2002. Ne 2. Cr. 133.
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HbIX B KpacHyto kuury Poccuiickoit enepalinivi, 3CTeTUKO-KYyABTYPHOE pas-
HooOpa3ue AaHAadTOB, HCTOPUIECKYIO [IEHHOCTh IaMATHHKOB, PACIIOAO-
KEHHBIX Ha 3TUX Teppuropuax [Cyxos, B.E., 2018, c. 14].

Iast TIpemoTBpAaIlleHUsI yTPo3 B 00AACTH 3KOAOTHYECKOM 06e30I1acHOCTH
U PanMOHAABHOTO ITPUPOAOIIOAB30BaHHus CTpaTervd HaIlMOHAABHON 0e3-
ornmacHocTu Poccuiickol denepanyy’ ycTaHaBAUBAET MEPBI, PEasU3yeEMbIe
opraHaM¥ I'OoCyZapCTBEHHON BAACTH U MECTHOI'O CaMOYyIIpaBA€HUS BO B3a-
UMOAEHCTBUH C MHCTUTYTAMHU T'PaKIAHCKOTO OOIIECTBA U HAIIPABACHHBIE
Ha pasButue cucreMmbl OOIIT, B TOM 4HCA€ MOPCKHX, COXPaHEHHE PEIKUX
M HCYEe3aIOINX BUOOB PACTEHUH M JKHUBOTHBIX, VHUKAABHBIX TIPUPOIHBIX
AaHAMadTOB U KUBBIX cucTeM [2KaBopoukoBa, H.I'. u IInakoBckwuii, F0.T.,
2017, c. 12].

CoraacHo KoHIenmmuu pasBUTHUSA CHCTEMBI 0CO00 OXpaHAEMBbIX IPUPOI-
HBIX TeppUTOPUH (penepasbHOro 3Ha4YeHUd Ha nepuon no 2020 roxa mpen-
AaraeTcd OCYIIeCTBUTH Psl U3MEHEHUN NeHCTBYIOIEr0 3aKOHOAATEABCTBA,
a MMEHHO COBEPIIEHCTBOBATH PErYAHNPOBAaHMHE 3€MEAbHBIX OTHOIIEHWN Ha
0Cco00 OXpaHsSEeMbIX HNPUPOAHBIX TEPPUTOPULIX; PETAAMEHTHPOBATDH PEKUM
0Co00M 0XpaHbI 3eMEABHBIX yYaCTKOB, BKAIOUYEHHBIX B I'PAHUIIBI HAITUOHAAD-
HBIX MAPKOB 0€3 U3BATHUS U3 XO3dHCTBEHHOH SKCIIAyaTallUH; COBEPIIIEH-
CTBOBAThH MEXaHU3M H3MEHEHHs I'PaHUL], CTaTyca U KaTeropuii ocobo oxpa-
HEMBIX IPUPOAHBIX TEPPUTOPHIL; YTOUHATL OCOOEHHOCTH pexKMMa 0co0oi
OXpaHbI OTAEABHBIX KATETOPUH 0c060 0XpaHaeMbIX IPUPOAHBIX TEPPUTOPUH
U IepedeHb KaTeropuil 0co00 OXpaHAEMBbIX ITPUPOIHBIX TEPPUTOPHUIHS.

JAd pellleHUs IIOCTaBAEHHBIX 3aflad HEOOXOQWMBI COBEPIIEHCTBOBaHHE
u paszButue cucreMbl OOIIT mocpencTBOM ycTpaHEHHs HECOBEPIIEHCTBA
IIPaBOBOI'0 PETYAHPOBaHUS B 3TOH cepe, BOCIHPUATHA MEXKIyHapPOIHOTO
U 3apy0ezKHOIO OIbITA, B TOM YHCA€ TapMOHH3aIIUMH 3aKOHOJATEABCTBA
Poccuiickoit Penmepamuu o6 OOIIT ¢ HopMaMH MeEXAYHAPOIHOTO
9KOAOTHYECKOTO ITpaBa [BopoHIoBa, A.A., 2016, c. 33-34].

Bce TpeboBaHUdA 3aKOHOOATEABCTBA 00 OXpaHe OKPY’KAIIEH Cpesbl IB-
ASIFOTCSI CBO€OOpAa3HBIMH OTPAHUYEHUSMHU IIPaB YaCTHBIX COOCTBEHHHKOB.
Kpowme Toro, mpemycMaTpuBarOTCHI 0COObIe MEPEI, CIIEIITHAABLHO afpeCcOBaH-
HBbIe COOCTBEHHHKAM 3€MAH U IIPSIMO 3aTparuBarolye ux narepecs! [Kpac-
co, O.U., 2014, c. 340]. OgHO# M3 TaKUX Mep, HAIIPaBAEHHBIX Ha IIpe-

Yka3 IIpesunenrta Poccuiickoit @eneparuu ot 31 gekabps 2015 r. Ne 683 «O Crpare-
TUHM HaIllMOHAABHOM 6e3omacHocTH Poccuiickoit ®enepannn» // CobpaHue 3aKoHOOA-
TeabcTBa Poccuiickoit @eneparuu. 2016. No 1 (u. II). Cr. 212.

Pacniopsizkenue IlpaBureabcTBa Poccuiickoit ®@emepanmu ot 22 nekabps 2011 r.
No 2322-p «O6 yTBepxKaeHHH KOHIIENITMH pPa3sBUTHSA CHCTEMBI 0CO00 OXpaHIeMBbIX
IPUPOAHBIX TEPPUTOPHH (pemepasbHOTO 3HaYeHUd Ha nepuoxn no 2020 roma» (BMe-
cre ¢ «[JaaHOM MepOonpHUATHH 10 peasusanuy KOHIENIINK pa3BUTHS CHCTEMBI 0C000
OXpaHAEeMBIX IPUPOMAHBIX TePPUTOPUH heiepasbHOI0 3HaYeHUd Ha rnepuozn no 2020
rona») // Cobpanue 3akoHOomaTeabcTBa Poccuiickoit Peneparmu. 2012. Ne 3. Ct. 452.
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OOTBpalleHle HEeraTHBHOIO aHTPOIIOT€HHOIO BO3IEHCTBHSI, OrpaHUYeHHE
X039HCTBEHHOH MeaTeAbHOCTH, KoTopas MoxeT HaHecTH Bpex OOIIT, aBag-
€TCS CO3/JaHHE OXPAaHHBIX 30H.

3aKOHOOATEABCTBO HE COMAEPKHUT OIPEAECACHHE IIOHATHL «OXpPaHHAd
30Ha». ETo MOXKHO OIpeneAuTh HCXOAS W3 IpenHaszHadeHUs. OxpaHHbMU
30HAMU MOXKHO CYHUTATH TEPPUTOPHUH 3€MEABHBIX YYaCTKOB U BOOHBIX O00b-
eKTOB, IIpuaerarone K rpasuniam OOIIT u npengHasHadYeHHbIE A ITPEIOT-
BpalleHusd HeOAaronIpHUaTHBIX aHTPOIIOTeHHbBIX Bo3aedcTBui Ha OOIIT.

3akoHOIATEeAb YCTaHOBUA 3aKPBITHIN NTepedyeHb OOIIT, nasg KOTOPBIX BO3-
MOXKHO CO3[aHHE€ OXPaHHBIX 30H. VIMH SBASIOTCSA TOCyAapCTBEHHBIE IIPH-
POIHBIE 3alI0BEIHUKHU, HAITMOHAABHBIE TTIAPKU, IPUPOAHbIE TTAPKU U [TaM4IT-
HUKH npupoapl. Kak ykassiBaeT M.M. BpuH4YyK, «I€UCTBYIOLIYIO ITO3UIIHIO
3aKOHOZIATeAd BPLAL AU MOXKHO CUHTATh OINpaBIaHHOM, TaK KaK HHbIE Ka-
Teropuu OOIIT Takske MOTYT HyKAATbCS B IIPEAOTBPAIIEHUH HEOAATOIIPH-
ATHBIX aQHTPOIOT€HHBIX BO3AEHCTBUHE M3 COIIPENEABHBIX Teppuropuii. Tep-
PUTOPHH B IpaHUIlaX OXpaHHBIX 30H He gBagroTcs OOIIT, cooTBeTCTBEHHO,
B otauuue oT OOIIT oHu co3maroTcd B yHPOIIEHHOM Iopsake. Kareropusa
3eMeAb B T'PaHUIIAX OXPAHHBIX 30H HE MEHsSeTCHd, HO OOpeMeHsIeTCs oIIpe-
OEA€HHBIMU 3allpeTaMU U orpaHudeHuaMu» [Bpunuyk, M.M., u op., 2015].

[TocKoABKY B 3aKOHOATEABCTBE OTCYTCTBYIOT UMIIepATHBHBIE HOPMBI 00
0093aTeALHOCTH CO3JAaHHUs OXPAaHHBLIX 30H, Ha (pefepasbHOM U PErHOHAADL-
HOM yPOBHE CO3/JaHHE TAaKHUX 30H HE HOCHUT ITIOBCEMECTHOI'O PACIIPOCTpPaHe-
HUA (HanpuMmep, Ha dpeepasbHOM YPOBHE OXPaHHBIE 30HBI CO3/IaHbl BOKPYT
TOCyJapCTBEHHOIO IIPUPOMAHOTO 3alloBenHUKA «Hypryii», rocyaapCcTBEHHO-
ro mpupopmHoro 3arnoBenHuka «OcTpoB Bpanreasr», HallOHAABHOTO IIapKa
«ocymapcTBeHHBIH KOMIIAeKC “3aBuzoBO”», COXOAUHCKOrO IOCyAapCTBEH-
HOTO IIPUPOIHOIO 3aIlOBEIHUKA; Ha YpoBHe cyOreKToB Poccutickoit dene-
paiu — BOKPYT NaMsSITHHKA IPUPOALI «YHTar, IpupoaHoro napka «bypeti-
CKUl», IpupoaHoro napka «KyMbicHasI HOASHAaY).

Bompeku TtpeboBanusam 3akoHa 00 OOIIT uHCIIOAHUTEALHBIE OpPTraHbI
rocyzapcTBeHHOH BaacTH Poccutickoit denepamnuu u cydbekToB Poccuiickoit
denepanyy, opraHbl MECTHOI'O CAMOYIIPABACHUS He O0ECIIeYHAN IIPUHATHE
noaoxkeHu#t o Teicadyax OOIIT denepasbHOro, PErHOHAABHOTO M MECTHOTIO
3HAYEHHd, a B CBSI3U C 3TUM OTCYTCTBYIOT U ITIOAOKEHUST 00 OXpAHHBIX 30HAX
OOIIT.

Tak, OTCYyTCTBYIOT OXpaHHbIE 30HbI BOKPYT [lapBHHCKOTO IOCyJapCTBEH-
HOTO IIPUPOAHOTO OmocdepHOro 3alloBeAHMKA, KaBKa3CKOro rocyaap-
CTBEHHOTO HPHUPOMHOI0 OHOC(hEPHOTO 3allOBEIHUKA, 3alI0BEIHUKOB «3eli-
ckuity, «<Hopckuit», «Kopakckuiir, «Komanmopckui», «TebepauHCKU», «XHUH-
ranckuib, «lleHTpasbHOCHOUPCKUD, «Op3m» U apyrux [[laaamapuyk, A.B.,
2018, c. 3-4].

[Ipu sTom oxpanuble 30HBI OOIIT HEOOXOAMMO OTAWYATH OT (PYHKIIHO-
HaabHBIX 30H OOIIT, cospannbix BHyTpHU rpanuil OOIIT. Ecau niepBble co-
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3parorcg BoKpyr OOIIT m gBagrorcg OydepHBIMH 30HAMH, IPU3BAHHBIMH
MHUHHUMH3UPOBaTh BpenHoe BozaelicrBrue Ha OOIIT, To BTOphIE cO3mal0TCH
B rpanunax OOIIT u aBAgIOTCS OOHUM M3 IIPABOBBIX MHCTPYMEHTOB OIIpe-
JOEA€HHS IIPaBOBOIO PEXKHUMa 3€MEAb M 3€MEABHBIX YYacCTKOB B I'paHUIAX
HaIlMOHAABHBIX, IIPUPOAHBIX, AEHAPOAOTHUECKHUX IIAPKOB U O0OTaHHYECKHX
caoB (HaIIpuMep, B HAIIMOHAABHBIX ITapKaxX CO3aI0TCsS 0CO00 OXpaHsaeMble
30HEI). Ecan PyHKIIMOHaABHOE 30HHPOBAHHE SBAIETCH 0083aTEABHBIM [IAS
HeKoTopbIx KaTeropuii OOIIT 1 goAKHO OBITH OTPasKEeHO IIOCPEACTBOM yT-
BEPXKIEHUS IOAOXKEHHH o cooTBeTcTByMOIMX Buaax OOIIT, To oxpaHHad
3oHa OOIIT ycranaBAMBaeTCS IIOAOKEHHEM O COOTBETCTBYIOIIEH OXpaHHOM
30HEe, KOTOPO€ YTBEPKAAETCd II0 YCMOTPEHHIO OpraHa IoCyJapCTBEHHOU
BAACTH, IPpUHUMAIONIETo peureHue o cozmanuu OOIIT.

Jag KazKI0T0 3eMEABHOTO yYacTKa BaxKHEHIIIMMH €Tr0 XapaKTePUCTHKaMHU
JA4 OIIPEAEACHHS IIPABOBOTO PEKUMA SIBASIOTCS LIEACBOE HA3HAYEHUE U pas3-
PELIEHHOE HCIIOAB30BaHHE HA OCHOBAHUHU I'PalOCTPOUTEABHOIO PETAAMEHTA U
UHBIX IIPOLIEAYP, YCTAHOBAEHHBIX 3aKOHOM. [lo MHeHUIo E.A. [aAMHOBCKOMH,
«pPaCIIOAOKEHHE Ha 3TOM 3€MEABHOM y4dacTKe HEIBHKHMBIX OOBEKTOB, IIPHU-
POIHBIX OOBEKTOB, yCTAHOBACHHE OXPAHHBIX HAHM 3allUTHBIX 30H TAKIKe SIB-
ASIFOTCE OCHOBOM OIIpeeA€HHd YHHKAABHOTO AL 3TOTO0 3€MEABHOTO ydacTKa
IpaBoBoOro pexuMmar [['laauHoBCKas, E.A., 2015].

ITo cBOEH IOPHUAUYECKON HNPUPOAE OXPaHHAd 30HA, HE IBASISICH CAMOCTO-
ATEeABHBIM OOBEKTOM TPazKIAHCKHUX PABOOTHOIIEHWH, MOXKET BAHUATH Ha
00BEM U cozeprKaHHe IIPaBOMOYHI ITpaBoobAagaTeAss 3eMEABHOI'O yIacTKa,
PaCIIOAOKEHHOI0 B TPaHHUIaX OXPaHHBIX 30H [3oaoToBa, O.A., 2013, c. 15].

E.B. AyHeBa yKa3bIBaeT, 4YTO «IIPABOBOH PEXMUM 3€MEABHBIX YIaCTKOB B
oxpanHo# 30He OOIIT (oHH CBOOOIHBI B 060poTe, Y HUX CPABHHUTEABLHO IIIH-
POKHE BO3MOXKHOCTH I10 X03dHCTBEHHOMY HCIIOAB30BaHUIO) 3HAYUTEABHO OT-
AWYaeTCd OT IIPaBOBOI'O PeXKHMa 3eMEAbHBIX ydJacTKoB B rpanunax OOIIT
(kak IpaBHAO, 3€MEABHBIE YYAaCTKH OI'PaHHUYEHBI ANO0 HU3BATHI U3 000POTA,
YCTaHOBAEHBI 0oA€e CTPOTHE OTPAHHYEHHS II0 MX HCIIOAB30BaHHUIO» [AyHe-
Ba, E.B., 2018, c. 28-29].

CaenoBaTeAbHO, IIPABOBOM PEXKUM 3€MEABHBIX YIaCTKOB, PaCIIOAOKEH-
HBIX B rpaHuIax oxpaHHbIX 30H OOIIT, HoCcHT cMeNnIaHHBIH IIpPaBOBOH pe-
KHM, TaK KaK Ha HETO PacIpOCTPaHSIIOTCA OOIIre HOPMBI I'PazkaaHCKOTO,
3€MEABHOTO, IIPHUPOAOPECYPCHOTO U T'PaIOCTPOUTEABHOTO 3aKOHOAATEAB-
CTBa, a TakKe CIIellaAbHbIEe IIPHPOLOOXPAaHHbIE HOPMBI 00 0COOOM cTaTyce
OOIIT.

TeopeTHdueckHe oCHOBbI. MeToABI

OOBEKTOM HCCAEIOBAHUS B CTAThe BBICTYIIAET YCTAHOBAEHHE 0cobOTO mpa-
BOBOI'0 PEKHMAa 3€MEABHBIX YIaCTKOB B IPaHUIIaX OXPAaHHBIX 30H KaK OJHOM
u3 mep 1o oxpane OOIIT. B nmpeacraBA€HHOM HCCAEIOBAHHUH HCIOAB30BAaH
KOMIIAEKC HAYYHBIX METOOB: CHCTEMHBIHM, CPaBHUTEALHBIH, (popMasbHO-

Mpasocyaue. Tom 2, Ne 2. 2020



K.M. LLinpokos 201

IOPUANYECKU METOObI, a TaK¥Ke MPOOAEMHO-TEOPETUIECKU TTPUEM HCCAE-
JOBaHUS.

Ha ocnHoBe cucTeMHOIo MeTo[a pacKpbIBalOTCA MECTO U POAb OXPaHHBIX
30H [Asl IpenoTBpalleHus HeratuBHoOro Bo3zaetictBusa Ha OOIIT mocpen-
CTBOM OTPaHUYEHUS] XO3dUCTBEHHOM NEATEABHOCTH U YCTAHOBAEHUS WHBIX
OorpaHUYEeHUH, BAUFIONINX Ha IIPABOBOH PEXKUM 3€MEABHBIX VIaCTKOB.

CpaBHUTEABHBIH METOI HCCAEIOBAHUS II03BOAMA COIIOCTABUTL doeme-
PaAbHOE U PETUOHAABHOE 3aKOHOOATEABCTBO IO BOIIPOCY Pa3pabOoTKU U yT-
BeP3KIEHUS [OAOKEHUH 00 oxpaHHBIX 30Hax OOIIT.

PopmMaabHO-IOPUAHUYECKUN METO COAECHCTBOBAA OCMBICACHUIO [TPABOBOM
nmapaaurMbl B KOHTEKCTE COBPEMEHHOT'O IOPHUIUYECKOr0 HAYYHOT'O 3HaHUS,
YTOYHEHUIO CYIIIECTBYIOIINX ITOHATHUH 1 IOPUANYECKUX KOHCTPYKIINUH B pac-
cMaTpuBaeMoii 06AacTH.

[TpobAeMHO-TEOPETUUECKUY ITPHUEM UCCAEIOBAHUSA CIIOCOOCTBOBAA ITOCTA-
HOBKE IIPOOAEMHBIX BOIIPOCOB, KOTOPbIE TPEOYIOT OOCTOATEABHOTO U3YIEHUS
B TEOPHUHU 3€MEABHOT'O U I'PasKJaHCKOIO IIpaBa ¥ U3MEHEHUN B UX PETYAUPO-
BaHUU AEHUCTBYIOIIUM 3aKOHOIATEABCTBOM.

Pe3syAbTaThbl HCCAEZOBAHHS

[TopssmoK ycCTaHOBAEHUSI, H3MEHEHHd U IIpeKpallleHUus CYIIeCTBOBaHUS
oxpanHbIx 30H OOIIT, a Takke 0611He TPpeOOBaHUS K IIPABOBOMY PEKHMY 3€-
MEABHBIX YYaCTKOB B I'paHHUIlaxX JaHHbBIX 30H ollpeneasrorcsa ct. 106, 107 3K
Pd, a Takke nocraHoBaeHuEM lIpaBureancrBa Poccuiickoit denepanuu ot
19 deBpaas 2015 r. Ne 138 «O0 yrBepkaeHuu [IpaBua co3maHusa OXpaHHBIX
30H OTAEABHBIX KaTeropuii ocob0 OXpaHAEeMBbIX IIPUPOAHBIX TEPPUTOPUH,
YCTaHOBAEHHUS UX IPAHUIL, OIIPEAEACHUS PEKMMAa OXPaHbl U UCIIOAB30BaHUSI
3eMEABHBIX YYaCTKOB U BOJHBIX OOBEKTOB B I'PAaHUIIAX TAKHX 30H»°® (Iasee —
[TocranoBaenue «O6 yTBepxRAeHNH [IpaBrA cO3MaHUSI OXPaHHBIX 30H»).
Hannoe [locTraHOBA€HUE OIIpEAEAdeT MUHHUMAABHYIO IITHPHUHY OXPAaHHbBIX
30H T'OCyAapCTBEHHBIX ITPUPOAHBIX 3alI0BEIHUKOB M HAaIlMOHAABHBIX IIap-
KOB, KOTOpas He MOIKeT OBITb MEHBIIIE OJHOTO KHAOMETPAa, OIIpeaeAsdeT
IOPSIOK COTAACOBaHUS ITPOEKTAa IIOAOKEHHsI 00 OXpaHHBIX 30HAX c dene-
PaABHBIMU OpraHaMH UCIIOAHUTEABHOM BaacTu (MHHHCTEPCTBO CEABCKOI'O
xo3aiictBa Poccuiickoit @enepanmu, MunucrepcTBo oboponsl Poccutickoit
depepannu, PegepasbHOE areHTCTBO 10 HEAPOIIOAB30BaHUIO, PenepasbHOE
areHTCTBO BOJHBIX pecypcoB U PenepasbHOE areHTCTBO AECHOTO X03dHCTBa,
denepansbHad cAyzkba 60e3onacHoctu Poccutickoit Pemepalivuu u ap.).
YcraHoBA€HHBIE pa3MepPhbl OXPAHHBIX 30H I'OCYAAapPCTBEHHBIX IIPHUPOIHBIX
3a0BeIHUKOB, HAIIMOHAABHBIX ITAPKOB U TaMSITHUKOB IIPUPOILI (peieparb-
HOT'O 3Ha4YE€HHd TaKKe MOXKHO paccMaTpHUBaTh B KaueCTBE MHBIX HOpMaTH-
BOB B 00AaCTU OXpaHbl OKpyzKatolei cpenr! [Bepuas, A.I1., u ap., 2018].

6 Cobpanue 3akoHomaTeAbcTBa Poccutickoit Peneparmu. 2015. Ne 9. Cr. 1323.
Justice. Vol. 2, no. 2. 2020
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OmHako mpoekToM IoctaHOBAeHUS [IpaButeabcTBa «O6 yTBep:KIEHUHU
[ToroxxkeHna 00 OXpaHHBIX 30HAX 0CO00 OXpaHSIEMBIX IIPHUPOIHBIX TEPPUTO-
pui» (moaroroBaeH MHUHUCTEPCTBOM IIPHUPOLHBIX PECYPCOB U 9KOAOTHHU Poc-
cutickoii Penepanuu 28 deBpass 2019 r.)” npenasaraeTcsd U3MEHHUTD I10XO[
K OIIPEEACHUIO I'PaHUIl U IITUPUHBI OXPAHHBIX 30H: OXpPaHHAd 30HA MOXKET
COCTOSITh M3 OTHAEABHBIX yUAaCTKOB, a IIHNPHUHA OXPAHHOU 30HBI HE JOAXKHA
ObITE MeHee S5 MeTpoB U Ooaee 25 kuaomeTpoB ot rpaHul; OOIIT. [JanHbIe
IIPEIAOKEHNA, €CAH U OyIyT 3aKOHOLATEABHO YTBEPZKAEHBI, HEraTHBHBIM
o6pa3zoMm oTpaszsdTCcs Ha oOXpaHe U COOAeHUH ITpaBoBoro pexxuma OOIIT, a
B IIEPCIIEKTUBE MOTYT HAHECTH HEIIOIIPABUMbIH yiIepb oKpyzKaroleii cpeae
B IIEAOM.

[Ipu ompeneaeHuu pasmepoB oxpaHHOU 30HBEI OOIIT MOAXKHBI IPUHU-
MaTbhCd BO BHUMAaHUE CAEAyIOIHe (PAKTOPBI: ITPHUPOAHO-KAUMATUYECKHE
YCAOBHS; KaTErOPHUHU 3€EMEAb U pa3pelleHHOE HCIIOAb30BaHHE 3€MEAbHBIX
Y4aCTKOB, KOTOPbI€ MAAHUPYETCH BKAIOYUTDH B I'PAHUIILI OXPAHHOM 30HBI;
dyukimonaabHoe 3oHUpoBaHue OOIIT; Haawyme HWAU OTCYTCTBHE O0B-
€KTOB KaIllUTAaABHOTO CTPOUTEABCTBA (PelepasbHOTO, PETHMOHAABHOTO HAU
MECTHOT'0 3HAUYEHUd; IIOAOKEHUS O TEPPUTOPHAABHOM IMIAAHUPOBAHUHU
Poccutickoii denepanuu, cydbekToB Pemepaliiv UAU MYHUIIUITAABHBIX
palioHOB.

PexxyM oxXpaHBI U HUCIIOAB30BaHUH 3€MEABHBIX YYACTKOB U BOIHBIX 00B-
€KTOB B I'PaHHUIIaX OXPAHHBIX 30H YCTAaHABANBAETCH ITOAOKEHHUEM O COOTBET-
CTBYIOILIEY OXpaHHOH 30HE, KOTOPOE YTBEPKIAAETCH OPTraHOM I'OCyAapCTBEH-
HOM BAACTH, IIPUHUMAIOIIUM PEILIeHHE O €€ CO3TaHUU®.

Ecau cpaBHUBaTh Ha3BaHHbIE HOPMAaTHUBHbBIE IIpaBOBble akKTbl Poccuii-
croit Penepanyu u cydrekToB denepariuy 00 yTBEPKIAEHUU ITOAOKEHHUH O

7 URL: https:/ /regulation.gov.ru/projects?_ga=2.266617095.886502375.1580064
118-1088397321.1580064118#search=oxpanupix&npa=88970 (maTta obpalleHus:
11.01.2020).

Hanpuwmep, Ha denepasbHOM YpOBHE yTBepKAeHBI IpuKa3 Munnpupoasl Poccum ot
4 nroaa 2019 r. Ne 442 «O6 oxpaHHOM 30He yuyacTka “Byxra Memys3a” rocyiapCTBEHHO-
o IIPUPOAHOrO 3amoBenHuKa “‘Boabmiol Apkrudeckuii”»; mpuka3 MuHnpupoas! Poc-
cuu No 293, ®CO Poccuu Ne 59 ot 7 mas 2019 r. «O6 oxXpaHHOM 30HE HAITMOHAABHOTO
napka “l'ocyzmapcTBeHHBIH KOMIIAEKC “3aBHIOBO”»; HA PETHMOHAABHOM YPOBHE — IIO-
craHoBAaeHHe ['ybepHaTopa AMypckoi obaactu ot 7 uioHg 2018 1. Ne 116 «O coas-
JaHWUHU OXPAHHOMN 30HBI 0CO00 OXpaHSIeMOM IPUPOIAHON TEPPUTOPUU PETHOHAABHOTO
3HA4YEeHUs IPUPOAHOro napka “Bypeiickuii”», ykas I'ybepHaTopa [lepmckoro Kpast oT
1 aBrycra 2018 r. Ne 74 «O co3aHUM OXPaHHBIX 30H 0CO00 OXPaHSIEMBIX IIPUPOIHBIX
TeppuTopuil IlepMcKoro Kpas KaTeropuu “maMaTHUKH IIPUPOABLI’», IIOCTAHOBAEHHE
F'aaBbl Pecniybauku Xakacus — Ilpencenareas I[paButeabcTBa Pecybanku Xakacus
ot 2 nekabps 2016 r. Ne 90-TITT «O co3zmaHHUHU OXpPaHHOM 30HBI 0COG0 OXpaHIEMOMN
IPUPOSHON TEPPUTOPHUH PETHOHAABHOTO 3HAYEHUS — NaMSITHHUK OpUpoabl “Yirar,
rocraHoBAeHHe I'ybepHaTopa CapaToBcKoi obaacTu oT 18 mroHa 2019 r. Ne 147 «O6
YCTAaHOBAEHHUH OXPaHHOM 30HBI 0CO00 OXpaHSeMO# IIPUPOIHON TEPPUTOPUH PETHUO-
HaabHOTO 3Ha4YeHHud “IIpuponHslil mapk “KyMmbicHag moasHa™).
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co3nanumn oxpaHHbIX 30H OOIIT, To 1o cBoelt BHyTpeHHENU CTPYKTYpe OHU
OYEeHb IIOXOXKH: IIeAb CO3[AaHUs, MAOIIAAL W TI'PAHUIBI (KapTa-cxeMma), Ie-
pP€YEeHb OTPaHUYEHUN XO34ANCTBEHHOMN AESITEABHOCTH, KOTOPBIM HOCUT HeE-
HCYEPIBIBAIOIINH XapaKTep, a TakxKe HH@opMalud 00 YIIOAHOMOYEHHOM
OpraHe, OCYIIECTBASIOIIEM KOHTPOAL 32 COOAIONEHHEM peXXKMMa OXPaHHOU
3oub1 OOIIT. B nanHoM caydae, Kak cuutaeT H.U. XayneHeBa, «peruoHaAb-
HBIF 3aKOHOOATEAb, BMECTO TOTO YTOOBI OLIEHUTH COCTOSHUE AEHCTBYIOIIIE-
r0 3KOAOTHYECKOTI'0 3aKOHOOATEABCTBA U BBIIBUTL HaAW4He ITpobAeM Impa-
BOBOTO PETYAUPOBAHUSI 3KOAOTHMYECKHUX OTHOIIEHUM, KOTOPbIE MOTYT OBITh
yCTpaHeHbI Ha ypoBHE cyOobekToB Poccutickoii demepaliny, orpaHUIUBAET-
Ccd IIePeruChIBAHUEM ITPeQITHCaHN, cOOPMYAHPOBAHHBIX HOPMOTBOPIIAMU
Ha denepasbHOM ypoBHe» [XayneHesa, H.W., 2014, c. 36].

Ha meppumopuu oxpaHHOU 30HblL, KaK IIPaABUAO, 3ANPEuLaromest CAemLy-
IOIIHEe BUIBI XO3IUCTBEHHOM U MHOM MeaTEeAbHOCTU: HOObIYa IMTOAE3HBIX HC-
KOTIa€MbIX; CIIAOIITHBIE PYOKH A€CHBIX HACAXKIECHUM, 38 UCKAIOUEHUEM CAHU-
TapHBIX; cOOp, pas3MelleHNe, HAKOIACHHE, YTUAW3aIUsd, 00e3BpeKUBaHUE
OTXOMOB, pa3MeEIllEHHE CBAAOK OTXOAOB M Mycopa; 3arpg3HeHHE II0YB, 3a-
MyCOpHBaHHE TEPPUTOPHH, 3aXOPOHEHUE MyCcopa; IIpenoCTaBA€HUE Calo-
BOMUECKHX U MAYHBIX VIaCTKOB; HMHad NedTEAbHOCTDb, OKasbIBalolllas He-
raTUBHOE (BpelHOe) BO3LEUCTBHE HA IIPUPOLAHBIE KOMIIAEKCHI ITaMSITHHUKA
npupoasnl. [Ipu sToM pas3pellleHbl KCIIAyaTalusa U PEKOHCTPYKIIULG CyIle-
CTBYIOIIHX 00'EKTOB XO3IUCTBEHHON U MHOU eI TEALHOCTH.

[TopssmoK yCTaHOBAEHHS OXPaHHBIX 30H HE HapyllaeT IIpaBa IpazKaaH
Ha HepeaBHIKEHHE M NIpeObIBaHME B MecTaxX O0IIero Iioab3oBaHus [Boa-
koB, C.H., u op., 2009].

OnHako Ha 3aKOHOLATEABHOM YPOBHE HE PErAAMEHTHPOBAH IIOPSO0K CO-
rAacoBaHUS BO3MOXKHOCTH OCYIIIECTBAEHUS XO3IUCTBEHHON AedTEABHOCTH C
opraHaM¥ rocyIapCTBEHHOM BaacTH. Takoro poza mpodea MOpPoKIAET MHO-
KECTBO CyAe0HBIX CIIOPOB, B YACTHOCTH IPUMEHHUTEABHO K PEKUMY HCIIOAB-
30BaHUSI HAIITMOHAABHBIX [IaPKOB.

Oco6eHHOCTDb OCYIIECTBACHUS XO3IUCTBEHHOH NEITEABHOCTH Ha 3€MEAb-
HBIX y4aCTKaxX B 'paHUIlaX OXPaHHBIX 30H HAIIMOHAABHBIX ITAPKOB COCTOUT B
TOM, YTO B COOTBETCTBHUH C 1. 4 cT. 15 3akona 06 OOIIT HeoOX0aMMO ITPOU3-
BECTH COTAAcCOBaHUe C peaepasbHBIMU OpraHaMH UCIIOAHUTEABHOH BAACTH,
B BE€IEHUU KOTOPBIX HAXOAATCH HAllMOHAABHBIE ITAPKH, BOIIPOCOB COIIHAAB-
HO-2KOHOMHYECKOH OeATEABHOCTH XO3gUCTBYIOIIHX CYOBEKTOB, a TaKiKe
IIPOEKTHl PA3BUTUS HACEAECHHBIX IIYHKTOB, HAXOMAIIMNXCS Ha TEPPUTOPUIX
COOTBETCTBYIOIIINX HAITUOHAABHBIX ITAPKOB U UX OXPaHHBIX 30H.

B coorBercrBHHU C 1. 2 ntoctraHoBAeHUd [IpaButeascTBa Poccuiickoi de-
aepauyu ot 29 masg 2008 r. Ne 404 «O MuHHCTEPCTBE IPUPOAHBIX PECYPCOB
u skoaoruu Poccutickoit depeparnm» Murnpupons! Poccun ocyiecTBasieT
roCyZIapCTBEHHOE yIIpaBA€HUE B 00AACTH OPraHU3alllH U (PYHKIIMOHUPOBA-
Husa OOIIT denepasbHOTO 3HAYEHUS.
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Oonako, Kak ykasaHo 8 nocmaHosseHuu ApbumpaxHozo cyoa Mockosckozo
okpyea om 15 cenmsibpst 2015 2. no deny Ne A40-219463/ 14°, 3axoHoOoameno-
CcmeoM He YCmaHo8seHo KOHKpemHoe mpebosaHue 0 803MOAKHOCMU IKCNIYama-
Yuu Karkozo-1ubo obvexma Ha meppumopuu HAUUOHALHO20 NAPKA MOSbLKO NpU
HAIUYUU COOMBEMCMBYIOULE20 CO2/IACO8AHUSL, He NpedycmompeH NopsiooK Co2/a-
COB8AHUSL, 8 UACMHOCMU, He YCMAaHOo8/leHA 00513aHHOCMb X03slicmayouux cybbek-
moe8 no UHUYUUPOBAHUIO 80NPOCO8 CORNLACOBAHUSL.

IIpedocmaenerue ezocyoapcmeeHHOU YCayau No CO2AACOBAHUIO 80NPOCO8 CO-
UUANTbHO-9KOHOMUUECKOU OesimeslbHOCMU X03siiicmeyouux cybvekmos, Haxo0st-
WUXCSL HA MeppumMopuUl HAUUOHAIbHbBIX NAPKO8 U UX OXPAHHBIX 30H, PABHO KAK
u coomeemcmeyrwull peanamerm co2naco8arus dessmeasHocmu ¢ MuHnpupoost
Poccuu, detlicmsyroujum 3aKoH00ameabCmaom He YCmaHOo8eHO.

B Hacroslee BpeMd IIOPSIOK COIAACOBaHHA He paspaboTaH, caemoBa-
TEABHO, B CAydYae HECOOAIONEHUS NAHHOI'O IIOPSAKa HEBO3MOXKHO IIPHUBAECYD
CyOBeKTa XO3IUCTBEHHOH AeATEABHOCTH, B YaCTHOCTH, K aAMUHUCTPATHB-
HO# oTBeTCcTBEeHHOCTH 110 CcT. 8.39 Kozmekca 06 aAMHHUCTPATUBHBIX IPABO-
HapyumeHusax Poccuiickoit Peneparnu [Ameans, P.B., Koaokoaos, P.B. 1 Ko-
AOKoAOBa, M./., 2019].

ITpomuegononoskHas nosuyust evickazana 8 IlocmaroeneHuu Bepxosrozo Cyoa
Poccutickoti Pedepauuu om 20 ¢pespansi 2015 2. no deny Ne 305-A/[14-6627°, @ Kko-
mopom onpedesieHo, Umo 00800bL XKa1obbL 0 mom, umo n. 4 cm. 15 SarxoHa 06 OOIIT
He ycmaHagusaem KoHKpemHoe mpebo8aHue 0 603MOIKHOCMU IKCNAYAMAUUU Ka-
K020-1Ub0 06beKma Ha MeppuUmMopUU HAYUOHAILHO20 NapKa (Kax 0cobo oxpaHsemoil
NPUpPOOHOlL. MeppuUMOpULL) MOSBLKO NPU HATUUUU COOMEEMCMBYHULe20 CO2/1Aco8a-
HUSL, @ MaK>ke 0 Mmom, umo OaHHOU HOPMOU He npedycmompeH nopsidoK CO2NACO8A-
HUsl, 8 UACMHOCMU He YCMAHO8NIEeHA 00513aHHOCMb X0o3sticmayrouux cybverxmos no
UHUYUUPOBAHUIO 80NPOCO8 CORLACOBAHUSL NOOOOHO020 NOSIL30BAHUSL, NOONEHAM Om-
KnoHeHuro. B IlocmaHoeneHuu yrasaHo markoke odsee, Wmo U paspeuleHue Ha Cmpo-
umenbcmeo He o3Hauaem cobirodeHue mpebosaHuil n. 4 cm. 15 Saxora 06 OOIIT.

B cBa3u ¢ TeMm, 4To (penepasbHOE 3aKOHOOATEALBCTBO HE COAEPIKUT IIe-
pedeHb BO3MOIKHBIX BUIOB XO3IUCTBEHHOU MEITEABHOCTH, KOTOpPhbIE paspe-
III€HO OCYLIECTBAATE Ha 3€EMEABHBIX ydJaCTKaX B I'PaHUIlaX OXPaHHBIX 30H
OOIIT, M0okHO caeaaTh BBIBOJ O TOM, YTO OCYIIIECTBACHHE OIPENEACHHOTO
BHUIA XO3AHUCTBEHHON NEeATEABHOCTH PETrAaMEHTHPYETCHd PEerMOoHaAbHBIM 3a-
KOHOIATEABCTBOM, IPUHSITHLIM B PA3BUTHE TOAOKEHHUH 00 OTAEABHBIX BUAAX
OOIIT, a TakKe IO COTAACOBAHUIO C (pefepasbHBIMH OpPraHaMU HCIIOAHU-
TEeABHOU BAACTU B 00AACTU OXPaHbl OKPYKAIIEH Cpebl.

Hanpuwmep, 8 anennsiyuorHom onpedeseruu Mockogckozo 20po0ckoz0 cyoa om
18 Hos16pst 2016 2. no deny Ne 33a-45970/2016" yrxasaHo, umo ozpaHuueHue co-

° JIoCTyI U3 CIIPaBOYHOM IpaBOBOi cucTeMbl «KOHCYyABTaHTIIAIOCY.

10 MocTym u3 CIIpaBOYHOM ITPaBOBO# cucTeMbl «KoHCyABTaHTIIAIOCH.

11 ToCTyT M3 CIIpaBOYHOM ITPaBOBO# cucTeMbl «KoHCyAbTaHTIIAIOCH.
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UUANTbHO-9KOHOMUUECKOU 0esimeslbHOCmuU X03siliicmayouux cybbexmos, pacnosio-
HEHHBbIX 8 OXPAHHOU 30He HAYUOHAIBbHO20 NApKaA, 8 UacmHoCcmu 3anpem cmpo-
umesbecmea U PeKOHCMPYKUUSL IKUNBIX 00MO8, UHIKEHEPHBIX KOMMYHUKAUUL,
KOMMYHANbHbIX 06bekmos 8 150-mempoeoil nosoce 0XpaHHOU 30HbL meppumo-
PUU HAUUOHANLHO20 NApPKd, 803HUKAEM 8 CUNY 3aKOHA, m. e. OaHHbLl 3anpem
npsimo npedycmomper n. 8 nocmarosneHust Ilpasumenscmea Mocksbl u Aomu-
Hucmpayuu Mockosckoti oonacmu om 29 anpenst 1992 2. Ne 235-113 «O danvHeli-
wem pazgumuu I'ocyoapcmaeeHHo20 NPpupooHO020 HAUUOHATLbHO20 napka “/AocuHulil
ocmpoe™'2. O0HaKo 3a eparHuyamu 150-mempogoii Nos0CbL CMPOUMEenLCME0 MHO-
20K8APMUPHO20 00MA NO cozanacosaHuto ¢ MuHucmepcmaom npupooHblLX pecypcos
u asxosnoeuu Pocculickoli Pedepayuu MorxKem OCYULecmensimsbCsi 8 mom uucie u
nymem u3meHeHUs Kamezopuu 3emeslb U 8U0d paspeuleHHo20 UCNob308AHUSL 3€-
MeNbHO20 YUacmKa, eciu 9mo npusedem K CHUXKeHUIO0 HeeamueHozo go3zdeticmeaust
HO HAUUOHAIbHBLI NapkK.

B gonpoce o mom, Ha kKakom amane xo3siticmayrowuii cybvexm 0oxKeH coanaco-
8aMb COUUANILHO-9KOHOMUUECKYIO 0esimelbHOCMb, HeobX00UMO PYKO800Cma808amMy-
€5l NPUHUUNOM NPESYMNUUU IKOI02UUECKOTL ONACHOCMU NIIAHUPYEMOTL X03UCmeeH-
HoUl OesimesteHocmu, 3aKpenyieHHbim 8 cm. 3 dedepanvrozo 3akoHa om 10 aHeaps
2002 2. Ne 7-P3 «O6 oxpaHe okpyrkarouwell cpedsbb, a makxKe UHbIMU 3anpemamu,
ycmaroeneHHbmu cm. 15 3axorna 06 OOIIT. Taxum 0b6pasom, coenacosarue 00aK-
HO OCYu,ecmansimobcst 00 HAUAIA PeaiuU3auUU NIAHUPYeMOll OesimetoHOCMU.

Emte onHa nmpobaema: nefiCTBYIOIIUMM 3aKOHOJATEABCTBOM HE YCTaHOBAE-

HBI IIOPSIOK U CPOKH PACCMOTPEHHUS 3agBACHHU OT XO3dHCTBYIOIIUX CyOH-
€KTOB, HaIllpaBASIEMBIX Ha COTAACOBAHHE BO3MOXKHOCTHU OCYIIIECTBAEHHUS XO-
39HCTBEHHOH NEITEABHOCTH B (PellepasbHbIH OpraH HCIIOAHUTEABHOM Baa-
CTH, B BEICHUH KOTOPOI'0 HAaXOAATCS HallMOHAABbHBIE IIapPKHU.

Karx ykasvieaemcsi 8 nocmarosneHuu [leesimozo apbumparHozo anenss-
uuoHHozo cyoa om 25 anpens 2019 2. Ne 09AII-13154/2019 no oeny Ne A40-
236011/ 183, 00800 3as8umenst CO CCblLIKOU HA NOPslOOK U CPOKU, YCMAHOBIeH-
Hble PedepansvHbim 3akoHom Ne 59-D3 om 2 mas 2006 2. «O nopsidke paccmom-
peHust obpaweruil eparkoar Pocculickoii Pedepayuur't, siensemest ouubOUHbIM,
mak Kax 8 0aHHOM cayuae HOPpMblL 9moz0 3aKoHA K CNOPHLIM NPASOOMHOULEHUIM
npumeHeHuro He noonexam. Murnpupoost Poccuu cgoum nuceMom npourHgopmu-
posasio 3asieumeisi 0 Heobxooumocmu npedocCmaeieHust onpedeseHHblx O0KYMeH-
mos u uHgopmayuu Ok NPUHSIMUSL peuleHUsl 0 CO/IACO8AHUU COYUATbHO-9KOHO-
Muueckoll dessmesibHocmu HaA meppumopuu HayuoHanbHozo napka, nocue uezo
cuumaem 803MOIKHbIM 8EPHYMBCSL K PACCMOMPEHUI0 80NPOCA O CO2NLACOSAHUU CO-
UUANTbHO-9KOHOMUUECKOU 0esimeslbHOCMU.

Hepenko BbI3BIBaeT BOIIPOCHI 000POTOCIIOCOOHOCTE 3€MEABHBIX YIACTKOB
rpaguIax oxpaHublx 30H OOIIT. OTo cBg3aHO ¢ TeM, YTO HH 3aKOoH 00

12

13

14

JocTyn U3 cripaBO4YHOM IIpaBoBOH cucteMbl «KoHcyabTaHTIIAIOCY.
Joctyn U3 cripaBo4YHOM IIpaBoBoi cucteMbl «KoHcyabTaHTIIAIOCY.

Cob6panue 3akoHomaTeabcTBa Poccuiickoit @emeparuu. 2006. No 19. Cr. 2060.
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OOIIT, vu ct. 27 3K Pd, Hu IlocranoBaeHue «O6 yrBepxaeHuu [IpaBua
CO3[IaHUd OXPAaHHBIX 30H» HE YCTAHABANBAIOT BO3MOXKHOCTDL AW HEBO3MOXK-
HOCTB 000pOTa MAaHHBIX 3€MEABHBIX YIACTKOB.

ITo smomy sonpocy BepxosHulii Cyo Poccutickoii Pedepayuu 8 OnpedeneHuu
om 28 mas 2015 2. Noe 58-KI"15-2'° gbicka3an nosuyuro, noomaeeprkoarouiyro, umo
delicmayrouiee 3aKoH00ameibCmao He codepakum 3anpema Ha npedocmasieHue
2parkoaHam 8 cobCmeeHHOCMb 3eMeNlbHbIX YUACMKO8, PACNOJIOIKEHHbLX 8 2PAHU-
Uax OXpaHHbIX 30H 0C060 OXPAHSIEMbLX NPUPOOHBLX MeppuUmopuli, 8 mom uucae
2ocyoapcmeeHHbIX NPUPOOHBLX 3AN08eOHUKOS.

Takue 3eMeabHBIE YIAaCTKU HE U3BATHI U3 000pOTa U HE OTPaHUYEHBI B
000poTe, UX HCIIOAB30BAHHE [IOIyCKAETCS C COOAIOAEHHEM OIIPEIEACHHBIX
OorpaHMYEHHH, HallpaBAEHHBIX Ha IIpeNOTBpAallleHHue HEraTHUBHOI'O BO3eH-
CTBHUS Ha IpUpoaHble KoMmmaekchl [KpacHoBa, U.O., MucnHuk, I''A. u Baa-
ceHko, B.H., 2019, c. 117].

OxuuM H3 00s13aTEABHBIX 3aKOHOAATEALHBLIX TpeOOBaHUM, 3aBepIlaro-
HIUX OPOLEeNyPY CO3MaHUs (M3MEHEHMHS UAU IIPEKpPAallleHUsI) OXPaHHBIX 30H
OOIIT, aBageTcsa BKAOYeHHE MH(MOPMAIIMH O HUX B COOTBETCTBYIOIIIHE pe-
ecTpbl U Kanactpbl. CoraacHo denepasbHOMY 3aKOHY OT 13 mroas 2015 r.
No 218-93 «O rocynapcTBEHHOH pervucTpaliuy HeIBUKUMOCTI (masee — 3a-
KOH O perucTpalluu HEeABUKHMOCTH)® cBeneHud o rpanuiiax OOIIT, o 30-
HaxX C OCOOBIMH YCAOBUSMH HCIIOAB30BAHHA BKAIOYAIOTCS B CIIEITHAABHBIN
peecTp rpanuil (moamn. 3 1. 2 cT. 7 3aKoHA O PETUCTPAILIMU HEABUKUMOCTH),
a, B CBOIO O4Yepenb, CBEAEHHS O TOM, YTO 3€MEABHBIN y4acTOK ITOAHOCTBIO
UAW YaCTUYHO PACIIOAOXKEH B UX I'PAaHUIIAX, SBAFIOTCS OJOIIOAHUTEABHBIMHU U
[OAXKHBI OBITH OTPaskKeHbI B KaAacTpe HEeABUKUMOCTH (rtoArr. S5, 6 . 5 cT. 8
3aKoHa O PErHuCTpPallNH HeABMKUMOCTH). OCOOBIH ITOPSAOOK BHECEHUS Ta-
KUX cBelleHUH B EQUHBIN rocynapcTBeHHBIN peecTp HenBuzxkumocTu (EI'PH)
U 003aHHOCTH OPraHOB I'OCYZapPCTBEHHOM BAACTH IIPENOCTABAITEH HaHHBIE
CBeIeHUsI YCTAaHOBAEHBI CT. 32 3aKoHa O PEerucTpalliil HEeABUKHUMOCTH U
nocraHoBaeHueM [IpaButeabcTBa Poccuiickoit @enepanu ot 31 mekabpsa
2015 r. Ne 1532 «O0 yTBepkaeHuu IIpaBHA IpeqoCTaBACHUSA NOKYMEHTOB,
HaIlpaBASEMBIX UAU IIPENOCTAaBAIEMBIX B COOTBETCTBHH C YacTaMmu 1, 3-13,
15 crareu 32 denepasbHoro 3akoHa “O rocyiapCcTBeHHON perucTpaiuu He-
OBUKUMOCTH” B peaeparbHBIH OpraH HUCIIOAHUTEABHOR BAACTH (€T0 TeppHU-
TOpPHaAbHBIE OPTaHbl), yIIOAHOMO4YeHHBIH [IpaBuTeabcTBOM Poccutickoit de-
[epaliy Ha OCYyIIeCTBAEHHE I'oCyJapCTBEHHOI'0 KalacTPOBOIO yieTa, Iocy-
[OapCTBEHHOM perucTpaliuu npas, BefeHne EQUHOro rocy1apCcTBEHHOTO pe-
ecTpa HeABUKUMOCTH U IIpeqoCTaBA€HUE CBeeHUH, conepxkaiuxca B Equ-
HOM T'OCYyZapCTBEHHOM pPEECTpe HEeIBUKUMOCTH .

15 ToCTym M3 CIIpaBOYHOM ITPaBOBO# cucTeMbl «KoHCyABTAHTIIAIOCH.
16 Cobpanue 3akoHOmaTeAbcTBa Poccuiickoii @eneparmu. 2015. No 29 (u. I). Ct. 4344.
17 Cobpanue 3akoHOmaTeAbcTBa Poccuiickoit @eneparmu. 2016. No 2 (4. I). Cr. 405.
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Haauune coorBeTcTBylonux cBenenuu o rpanuiiax OOIIT B EI'PH u uabix
HHQOPMAIIHOHHBIX Pecypcax IBAIETCS JAOIIOAHUTEARHOH rapaHTuel IpuHs-
THA I'PAMOTHEBIX (IIPEXK/ie BCEro 9KOAOTHYECKH 000OCHOBAHHBIX) yIIPaBACHYE-
CKUX perleHud [AaBpos, B.B., 2018, c. 280].

Takum oOpazoM, MOMEHT BO3HUKHOBEHUS, U3MEHEHHS U IIPEeKpaIleHUT
cyuiecTBoBaHUs oxXpaHHBIX 30H OOIIT npuBsg3aH K MOMEHTY BHECEHUS CO-
OTBETCTBYIOIUX cBeneHu B ET'PH.

Tak, oxpaHHbIE 30HBI, BOSHHKAIOIIIHE B CHAY 3aKOHa, a TaKKe OorpaHude-
HUS HUCIIOAB30BAaHHSA 3€MEABHBIX yYACTKOB B TAKHX 30HAX CYHUTAIOTCH yCTa-
HOBAEHHBIMH (AM00 M3MEHEHHBIMHU, AM00 IIPEKPATHUBIIIMMH CBOE CYIIIECTBOBA-
HUE) CO IHYI BHECEHUs CBeeHUM o KoHKpeTHOH 30He B ET'PH. [lanHoe mpa-
BHAO, 3aKPENAEHHOE B 4. 8 cT. 26 PenepasbHOro 3akoHa ot 3 aBrycra 2018 r.
No 342-d3 «O BHeceHUH U3MeHeHUU B ['pamocTpoureabHbIN Komekc Poccuii-
CKOHM Penmepanii U OTAEABHBIE 3aKOHOAATEABHBbIE aKThl Poccuiickod dene-
paium», OEHCTBYET B OTHOILIEHHUHM 30H, YCTAHABAMBAEMbIX HOocA€ 4 aBrycra
2018 r. B oTHOILIEHNH 30H, YCTAHOBAEHHBIX 0 3TOH AaThl, COOPMYAHPOBAHO
IIePEXOIHOE TIOAOKEHHE, COTAACHO KOTopoMy no 1 auBaps 2022 r. Tak1e 30HbI
CYHUTAIOTCA YCTAHOBACHHBIMH U B CAydae OTCYyTCTBHA CBeeHUY o Hux B EI'PH.
[Ipu aToM 3aKOHOM 3TOT CPOK YCTAHOBAEH KaK IIpeceKaTeAbHbBIN: rmocae 1 saH-
Baps 2022 r. 30HBI, CBeIEHHUS 0 KOTOPBIX He BHeceHwl B EI'PH, me OyayT cuu-
TaThCS YyCTAaHOBAEHHBIMH (cyllecTBylommMy) [Crenanosa, AM., 2019, c. 99].

B kamactpsl OOIIT denepasbHOro'® AU PETHOHAABHOTO YPOBHS IIOAE-
JKaT BHECEHUIO CBeJeHHUS O pexxume oxpaHHoU 30HBEI OOIIT (B ToMm ducae
IIPUBOASLTCS CAEAYIOIIME CBEAEHUI: PEKBU3UTHI IIPABOBOI0 aKTa, KOTOPBIM
co3zlaHa oxXpaHHad 30HAa; pa3Mephbl OXPaHHOM 30HBI — MUHUMAaAbHAs U MaK-
cUMaAbHas IITUPUHA (KM); OIIMCAHHE T'PAHUIL OXPAHHOM 30HBI; PEKBU3UTHI
IIOCA€HETO 10 BPEMEHHU IPUHATHL JOKYMEHTA, YCTAHABAUBAIOILIETO PEKHUM
OXpaHbl U HUCIIOAB30BaHUSA 3TOH TEPPUTOPHUHU; OCHOBHBIE OIPAHUYEHUL XO-
39UCTBEHHON U UHOU AeSITEABHOCTH; OCHOBHBIE pa3pellleHHbIe BUAbI TPUPO-
[OTIOAB30BAHUS U UHOU X03IHUCTBEHHOHN AedTEeABHOCTH), a TaKKe O IIAOIIAIU
oxpanHo# 30HbI OOIIT (ra).

Opxuaako orcyTcTBHE MHpOpMauu 06 oxpaHHbIX 30Hax OOIIT B HasBaH-
veix EI'PH u kamactpax OOIIT He ocBOOOXKaaeT ITpaBoobaagaTeAei U MHBIX
3aMHTEPECOBAHHBIX AHI] OT HEOOXOOUMOCTH COOAIO[EHHS IIPABOBOTO pe-
JKHMa OXPaHHBIX 30H, OCOOBIX TPeOOBaHWI K HCIIOAB30BAHHIO 3€MEABHOTO
ydacTKa U OT OTBETCTBEHHOCTHU, KOTOPad MOKET HACTYIIUTh B COOTBETCTBUU
C YTOAOBHBIM U aIMUHUCTPATUBHBIM 3aKOHOIATEALCTBOM.

CoenacHo nocmarosneHuro ApbumpakHozo cyoa Mockosckozo okpyza om
8 cenmsabpst 2015 2. Ne ©05-11909/2015 no deny Ne A40-127115/ 14 omecym-

18 TIpuka3 Munnpupons! Poccuu ot 19 mapta 2012 r. Ne 69 «O6 yrBepxkaenuu [lopaaka

BeIEHUS I'OCYyAaPCTBEHHOIO KaIacTpa 0co00 OXpaHIeMbIX IIPHUPOIHBIX TEPPUTOPH».
Joctyn U3 cripaBo4YHOM IIpaBoBoi cucteMbl «KoHcyabTaHTIIAIOCY.
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cmeue ceedeHull 06 02paHUUEHUSIX U 0OpeMEeHEeHUsIX 8 OMHOUEHUU 3eMelbHO20
yuacmra, pacnosiorxKerHozo 8 oxpaHHou 3one OOIIT e EI'PH, m. e. omcymcmaue
3ape2ucmpupo8aHHbLX 06pemeHeHUTl Ha 9MY meppumopuro, He ceudemesbCmaey-
em 06 ux gpaKxmuueckom omcymecmauu.

Kak ykaswiBaet E.C. BoaTanoBa, Ha Teppuropuu Poccuu «B cCHAY OTCYT-
CTBUd y IIpaBoobaagaTeseis 3eMeAbHBIX YYaCTKOB HH(POPMAIIUHU O CIIEIIHAAD-
HBIX 30HaX, B TOM YHCAE II0 OOBbEKTHUBHBLIM IPHUYHHAM (3a49aCTyI0 HET TaKo#
uH(@OPMAIIMU U B OTKPBITHIX HH(POPMAITMOHHBIX CUCTEMAaX), BO MHOTHX CAY-
Jagx B IIpeaeAax IPaHUI] 30H C OCOOBIMH YCAOBUSMH HUCIIOAB30BaHUS PACIIO-
AOIKEHBI O0BbEKTHI HEABUKHUMOCTH, HE COOTBETCTBYIOIIHE ITPABOBOMY PEIKH-
My 9TuX 30H» [BoaTanoBa, E.C., 2019, c. 59].

Takue 00BEKTHI HEABHUKHUMOCTHU COrAacHo . 5 cr. 107 3K P® momaexkar
CHOCY 3a CYeT IIpaBoo0AaaTeAsd 3eMEABHOT'0 YIaCTKa, 38 UCKAIOUEHUEM CAY-
4aeB, eCAU COOCTBEHHHUK OOBbEKTa HEABUKHMMOCTH M3MEHHA BH/ pa3pelleH-
HOT'O HCIIOAB30BaHMS Ha OOIIyCTUMBIH, B CPOK, OIIPEAEASIEMbIN coraalleHu-
€M O BO3MEIIEHNUH YOBITKOB MAU B TE€UYEHHE TPEX ACT CO [AHS ITPUHATHL I10-
AOZKEHHUS O COOTBETCTBYIOIIEH oxpanHoH 30He OOIIT.

Takum o6pa3zom, cTaTyC 0XpaHHOH 30HBI yCTAaHABAWBAET CHEIU(pPUIECKIE
OTpaHUYEHUS B HCIIOAB30BAHUU 3€MEABHBIX YIACTKOB, IIPU 9TOM HHU KaTeTo-
PHs, HU BHUJ UX PA3PELIEHHOrO HCIIOAB30BaHUS HE U3MEHHII0TCA. [IpaBoBOH
PEXUM OXPaHHBIX 30H PACIIPOCTPAHAETCA Ha BCE 3€MEABHBIE yJAaCTKH BHE
3aBUCHUMOCTH OT BUIAa UX Pa3pelIeHHOT'0 HCIIOAB30BaHHS, a TaKxXKe Ha 3e-
MEABHBIE VYaCTKHU, IPaOCTPOUTEABHBIE PETAAMEHTHI IASI KOTOPBIX HE yCTa-
HaBAMBAIOTCI AN Ha KOTOPbIE UX AEHCTBUE HE PACIIPOCTPAHSIETC.

Heobxomumo uMeTs B BHAY, YTO COOAIOLECHUE PEXKHMA 3€MEAb OXPAaHHBIX
30H gBAFETCS 00d3aTeABHBIM, Ja¥Ke €CAM O HUX HeT cBegeHuii B ETPH, Ho
IIPU 3TOM OXPaHHBIE 30HBI YCTAHOBAEHBI B COOTBETCTBHHU C TPEOOBaHUSIMU
3akKoHomaTeAbcTBa. CaeqyeT MIOMHHUTE, YTO IIOMHMO 3aIIPETOB Ha COBEpIIIe-
HUE ONpPEeNeACHHBIX NEeHCTBHUH y 3€eMAEIIOAB30BATEAEH CYIIIECTBYeT 00g3aH-
HOCTB COTAQCOBAHUS CTPOUTEABCTBA U 3KCIAyaATAIlUH OOBEKTOB C 9KCIIAya-
TUPYIOIIEH 00beKT OXPaHHOM 30HBI OpraHu3alliel AN OpTaHu3aIuei, ocy-
IIECTBASIOIIEY ITOAHOMOYHSI COOCTBEHHHKA B OTHOIIIEHHH OOBEKTa OXpaH-
HO 30HEBI. B oIpeieAeHHBIX CcAydasx BO3MOXKHO BO3MECTUTH YOBITKHU, IIPH-
YHUHEHHbIE YCTAaHOBAEHHEM OXpPaHHBIX 30H [3oaoToBa, O.A., 2015, c. 45].

Bo3MmenieHne yOBITKOB B CBA3U C OTPpaHUYEHHUEM IIpaB IIpaBoobaagaTeses
3€MEABHBIX YIaCTKOB BBU/IY YCTAHOBACHUS OXPAHHBIX 30H CBHUAETEABCTBYET
0 BO3MEILEHUHU Bpeaa, IPUYNHEHHOIO IIPaBOMEPHBIMU AEHCTBUSMHU, U pe-
TyAHpyeTcd O0mmMHU rmoAokeHudaMu ct. 1064 TK PP u ct. 57 u 57.1 3K Pd.

OOcyxzeHHEe H 3aKAIOYEHHE

HacTogiiee rccaeqoBaHme mokasaao, 4To YCTAHOBAEHHE OXPAHHBIX 30H 0CO-
00 OoXpaHsaeMBIX IIPUPOAHBIX TEPPUTOPHUH CYILIECTBEHHBIM 00pa3oM BAWSIET
Ha IIPaBOBOM PEXKUM 3€MEAbHBIX YYaCTKOB, HAXOAANINXCS B UX I'PaHHUIIAX.
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HecmoTps Ha To 4TO 060pPOTOCIIOCOOHOCTE TAHHBIX 3€MEABHBIX YIaCTKOB HE
OTPaHUYUBAETCS, OHU HE U3BIMAIOTCS UAU HE BBIKYIIAIOTCS U3 YaCTHOH C00-
CTBEHHOCTH, I/IH}:[I/IBI/IJ:[yaABHO—OHpe,/'leAeHHBIe XapaKTepI/ICTI/IKI/I CYH_[eCTBeH—
HBIM 00pa30M He U3MEHSIOTCH, HO IIPH 3TOM YCTAHABAHUBAIOTCS OTpPaHUYe-
HHS Ha BO3MOXKHOCTB OCYIIIECTBACHUS XO3SIHCTBEHHON U UHOM AEITEABHOCTH
U HeoOXOAUMO MOIOAHUTEABHOE COTAACOBAHHE C OpraHaMHU IOCyAapCTBEH-
HOM BAACTH HOPAIAKA OCYIIECTBAEHHS TaKOU MEeSTEeAbHOCTH Ha 3€MEABHBIX
y4dacTkax. M3MeHeHUd, CBI3aHHbIE C YyCTAHOBAEHUEM OXPAaHHBIX 30H, BAE-
KyT U3MEHEHUE KaJaCTPOBOM U PHIHOYHON CTOMMOCTH 3€MEABHBIX yIaCTKOB
U, KaK CAEJICTBHE, IPABO IIpaBoobAamaTeseii 3eMEABHBIX YIACTKOB TPebo-
BaTh OT OPTaHOB T'OCYyapPCTBEHHON BAACTHU BO3MENIEHHUA YOBITKOB B paMKax
IpaskIaHCKOTO U 3eMEABHOI0 3aKOHOAaTEABCTBA.
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Respecting democracy, rule of law and human rights in the
framework of the COVID-19 sanitary crisis

A toolkit for member states

Introduction

The purpose of this paper is to provide governments with a toolkit for dealing with
the present unprecedented and massive scale sanitary crisis in a way that respects the
fundamental values of democracy, rule of law and human rights.

It is recognised at the outset that governments are facing formidable challenges in
seeking to protect their populations from the threat of COVID-19. It is also understood
that the regular functioning of society cannot be maintained, particularly in the light of
the main protective measure required to combat the virus, namely confinement. It is
moreover accepted that the measures undertaken will inevitably encroach on rights and
freedoms which are an integral and necessary part of a democratic society governed
by the rule of law.

The major social, political and legal challenge facing our member states will be their
ability to respond to this crisis effectively, whilst ensuring that the measures they take
do not undermine our genuine long-term interest in safeguarding Europe’s founding
values of democracy, rule of law and human rights. It is precisely here that the Council
of Europe must carry out its core mandate by providing, through its statutory organs
and all its competent bodies and mechanisms, the forum for collectively ensuring that
these measures remain proportional to the threat posed by the spread of the virus and
be limited in time. The virus is destroying many lives and much else of what is very dear
to us. We should not let it destroy our core values and free societies.

1. Derogation in time of emergency (Article 15 European Convention on Human
Rights)

The extent of measures taken in response to the current COVID-19 threat and the
way they are applied considerably vary from one state to another in different points
of time. While some restrictive measures adopted by member states may be justified
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on the ground of the usual provisions of the European Convention on Human Rights
(Convention) relating to the protection of health (see Article 5 paragraph 1e, paragraph 2
of Articles 8 to 11 of the Convention and Article 2 paragraph 3 of Protocol No 4 to the
Convention), measures of exceptional nature may require derogations from the states’
obligations under the Convention. It is for each state to assess whether the measures
it adopts warrant such a derogation, depending on the nature and extent of restrictions
applied to the rights and freedoms protected by the Convention. The possibility for states
to do so is an important feature of the system, permitting the continued application of the
Convention and its supervisory machinery even in the most critical times".

Any derogation will be assessed by the European Court of Human Rights (Court)
in cases that will be brought before it?. The Court has granted states a large margin
of appreciation in this field: “It falls in the first place to each Contracting State, with its
responsibility for ‘the life of [its] nation’, to determine whether that life is threatened by a
‘public emergency’ and, if so, how far it is necessary to go in attempting to overcome the
emergency. By reason of their direct and continuous contact with the pressing needs
of the moment, the national authorities are in principle in a better position than the
international judge to decide both on the presence of such an emergency and on the
nature and scope of derogations necessary to avert it. In this matter Article 15§ 1 (...)
leaves those authorities a wide margin of appreciation™.

A derogation is also subject to formal requirements: the Secretary General of the
Council of Europe, being the depository of the Convention, must be fully informed of
the measures taken, of the reasons therefore, and of the moment these measures
have ceased to operate (https://www.coe.int/en/web/conventions/full-list/-/conventions/
webContent/62111354).

Certain convention rights do not allow for any derogation: the right to life, except in
the context of lawful acts of war (Article 2), the prohibition of torture and inhuman or
degrading treatment or punishment (Article 3), the prohibition of slavery and servitude
(Article 4 §1) and the rule of “no punishment without law” (Article 7). There can be no
derogation from abolishment of death penalty or the right not to be tried or punished
twice (Protocols Nos 6 and 13 as well as Article 4 of Protocol No 7).

A derogation under Article 15 is not contingent on the formal adoption of the state of
emergency or any similar regime at the national level. At the same time, any derogation
must have a clear basis in domestic law in order to protect against arbitrariness and
must be strictly necessary to fighting against the public emergency. States must bear
in mind that any measures taken should seek to protect the democratic order from the
threats to it, and every effort should be made to safeguard the values of a democratic
society, such as pluralism, tolerance and broadmindedness*. While derogations have
been accepted by the Court to justify some exceptions to the Convention standards, they
can never justify any action that goes against the paramount Convention requirements
of lawfulness and proportionality.

1 CM Reply to PACE recommendation 2125 (2018).

2 See the Guide on Article 15 of the Convention (31 December 2019) published by the Court’s
Registry.

3 reland v. UK Judgment of 18.01.1978, Series A No 25, para 207.
4 Mehmet Hasan Altan v. Turkey, §§ 94 and 210; and Sahin Alpay v. Turkey, §§ 78 and 180.
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2. Respect for the rule of law and democratic principles in times
of emergency

2.1. The principle of legality

Even in an emergency situation the rule of law must prevail®. It is a fundamental
principle of the rule of law that state action must be in accordance with the laws®.
The “law” in this context includes not only acts of Parliament but also, for example,
emergency decrees of the executive, provided that they have a constitutional basis.
Many constitutions provide for a special legal regime (or regimes) increasing the
powers of the executive authorities in the case of a war or a major natural disaster
or another calamity’. It is also possible for the legislature to adopt emergency laws
specifically crafted for dealing with the current crisis, which go beyond the already
existing legal rules. Any new legislation of that sort should comply with the constitution
and international standards and, where applicable, be subjected to review by the
Constitutional Court. If parliament wants to authorise the government to deviate
from special majority legislation (or the legislation adopted following another special
procedure), this must be done by the majority required for the adoption of the legislation,
or following the same special procedure.

2.2. Limited duration of the regime of the state of emergency and of the emergency
measures

During the state of emergency, governments may receive a general power to issue
decrees having the force of the law. This is acceptable, provided that those general
powers are of a limited duration. The main purpose of the state of emergency regime
(or alike) is to contain the development of the crisis and return, as quickly as possible,
to the normality®. Prolongation of the state of emergency regime should be subject
to the control of its necessity by parliament. An indefinite perpetuation of the general
exceptional powers of the executive is impermissible®.

During the state of emergency, not only should the power of the government to
legislate be limited by the duration of the state of emergency, but any legislation enacted
during the state of emergency should also include clear time limits on the duration

5 See the Venice Commission, Opinion on the protection of human rights in emergency situation,
CDL-AD(2006)015), para. 13.

6 See the Venice Commission Rule of Law Checklist (CDL-AD(2016)007), paras. 44 and 45.
7 By 29 March 2020, 22 of our member states have declared state of emergencies.

8 Experience shows that “the longer the emergency regime lasts, the further the state is likely
to move away from the objective criteria that may have validated the use of emergency
powers in the first place. The longer the situation persists, the lesser justification there
is for treating a situation as exceptional in nature with the consequence that it cannot be
addressed by application of normal legal tools.” — The Venice Commission, Turkey — Opinion
on Emergency Decree Laws N° s667—-676 adopted following the failed coup of 15 July 2016,
CDL- AD(2016)037, para. 41.

® CommbDH(2002)7, Opinion 1/2002 on certain aspects of the United Kingdom derogation from
Article 5 par. 1 of the European Convention on Human Rights, p. 25; see also the Venice
Commission, Parameters On The Relationship Between The Parliamentary Majority And The
Opposition In A Democracy: A Checklist (CDL-AD(2019)019), para. 119).
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of these exceptional measures (like a “sunset clause”). Indeed, after the end of the
emergency situation it may be justified to continue to apply certain specific, targeted
measures, but such extension would fall within the competence of parliament through
the ordinary procedures.

2.3. Limited scope of the emergency legislation; the principle of necessity

The principle of necessity requires that emergency measures must be capable
of achieving their purpose with minimal alteration of normal rules and procedures
of democratic decision-making''. Therefore, the power of the government to issue
emergency decrees should not result in a carte blanche given by the legislator to
the executive. Given the rapid and unpredictable development of the crisis, relatively
broad legislative delegations may be needed, but should be formulated as narrowly
as possible in the circumstances, in order to reduce any potential for abuse'. As a
general rule, fundamental legal reforms should be put on hold during the state of
emergency's.

2.4. Distribution of powers and checks on the executive action during the state of
emergency regime

The executive authorities should be able to act quickly and efficiently. That may call
for adoption of simpler decision-making procedures and easing of some checks and
balances. This may also involve, to the extent permitted by the constitution, bypassing
the standard division of competences between local, regional and central authorities
with reference to certain specific, limited fields, to ensure a more co-ordinated response
to the crisis and on the understanding that full rights of local and regional authorities
shall be re-established as soon as the situation allows it.

© See PACE Resolution 1659 (2009), Protection of human rights in emergency situations,
p. 12; See also the Rule of Law Checklist, cited above, and Article 15 of the Convention
(“Derogation in time of emergency”); Article 4 of the ICCPR; Article 27 of the ACHR. On
emergency powers see also the reports by the Venice Commission on the Emergency Powers
(CDL-STD(1995)012) and on the Protection of Human Rights in Emergency Situations (CDL-
AD(2006)015).

" The principle of necessity is not referred directly in the context of the institutional emergency
measures, but may be derived from the requirement of proportionality and necessity of the
emergency measures in the field of human rights — see the Venice Commission, Opinion on
the Draft Constitutional Law on “Protection of the Nation” of France, CDL-AD(2016)006, para.
71

2. CM(2008)170, Committee of Ministers document on the Council of Europe and the Rule of
Law, p. 46; see also Venice Commission, Parameters On The Relationship Between The
Parliamentary Majority And The Opposition In A Democracy: A Checklist (CDL- AD(2019)019),
paras. 119-121, and Turkey — Opinion on Emergency Decree Laws N° s667—-676 adopted
following the failed coup of 15 July 2016 (CDL-AD(2016)037), para 98.

3 A substantial number of European constitutions have provisions prohibiting constitutional
amendments in times of war, emergency or similar situations. See also Venice Commission,
Turkey — Opinion on Emergency Decree Laws N°s667-676 adopted following the failed coup
of 15 July 2016 (CDL-AD(2016)037), para. 80 and 90).
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Parliaments, however, must keep the power to control executive action''*in particular
by verifying, at reasonable intervals, whether the emergency powers of the executive
are still justified, or by intervening on an ad hoc basis to modify or annul the decisions of
the executive. Dissolution of parliaments during the states of emergency should not be
possible, and indeed under many constitutions the parliament’'s mandate is prolonged
until the end of the state of emergency.

The core function of the judiciary — in particular the constitutional courts, where they
exist — should be maintained. It is important that judges may examine the most serious
limitations of human rights introduced by the emergency legislation. Adjournments,
“fast-tracking” or group treatment of certain categories of cases may be permitted,
and preliminary judicial authorisation in some instances may be replaced with ex post
judicial review (see also below, chapter 3.2).

During the state of emergency, holding elections and referendums may be
problematic, since the possibility of campaigning is extremely limited in times of crisis.

3. Relevant human rights standards

3.1. Right to life (Article 2 Convention) and Prohibition of torture and inhuman or
degrading treatment or punishment (Article 3 Convention); right of access to health
care (Article 11 of the revised European Social Charter)

The right to life and the prohibition of torture and inhuman or degrading treatment or
punishment belong to the core rights under the Convention as they cannot be subject
to any derogation, even in time of public emergency such as COVID-19. They have
consistently been held to require positive obligations to protect people in state care
against deadly diseases and the ensuing suffering®.

The Convention continuously requires any member state to ensure an adequate level
of medical care for people deprived of their liberty'”. The European Committee for the
Prevention of Torture (CPT) issued a Statement of principles relating to the treatment
of persons deprived of their liberty in the context of the COVID-19 pandemic .They
apply to various places, including police detention facilities, penitentiary institutions,
immigration detention centres, psychiatric hospitals and social care homes, as well as
in various newly-established facilities or zones where persons are placed in quarantine
in the context of the COVID-19 pandemic. The CPT principles also refer to the need to
protect staff working in these institutions and to ensuring continuous access by national
independent monitoring bodies to detention facilities. The Commisioner for Human
Rights also published a Statement: COVID-19 pandemic: urgent steps are needed to
protect the rights of prisoners in Europe.

4 See PACE Recommendation 1713 (2005), Democratic oversight of the security sector in
member states, p. 38.

S The Venice Commission, Rule of Law Checklist (CDL-AD(2016)007), para. 51.

6 See the factsheet “Prisoners’ health-related rights” published by the Court’s Registry.

7 See Khudobin v. Russia, no. 59896/00, 26 October 2006; As the CPT detailed in its Statement
of principles relating to the treatment of persons deprived of their liberty in the context of

the coronavirus disease (COVID-19) pandemic, “an inadequate level of health care can lead
rapidly to situations falling within the scope of the term “inhuman and degrading treatment”.
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Beyond people in the states’ care, responsibility under Articles 2 and 3 of the Convention
may be invoked in respect of severely ill patients, people with disabilities or elderly persons
(see Recommendation CM/Rec(2014)2 on the promotion of human rights of older persons
and the Statements by the Commissioner for Human Rights on persons with disabilities and
older persons during the COVID-19 pandemic'®). Their exposure to the disease and the
extreme level of suffering may be found incompatible with the state’s positive obligations
to protect life and prevent ill-treatment. This positive obligation is further confirmed by
Article 11 of the European Social Charter (revised) according to which states parties must
demonstrate their ability to cope with infectious diseases, by means of arrangements for
reporting and notifying diseases and by taking all the necessary emergency measures in
case of epidemics'. States’ increased attention to vulnerable groups would be consistent
with the peoples’ right to equitable access to health care (Article 3 of the Convention on
Human Rights and Biomedicine, “the Oviedo Convention”).

It is recalled in this respect that the availability of and access for patients to
quality medicines is more important than ever in the context of the current COVID-19
pandemic. The Council of Europe Convention on the Elaboration of a European
Pharmacopoeia® aims to provide a legal and scientific basis to ensure the quality of
medicines and their components in the form of a single reference work, the European
Pharmacopoeia. Under the auspices of the European Pharmacopoeia Commission,
39 member states and the European Union, together with experts from 29 observers,
including the World Health Organization, join forces and workshare to establish quality
standards, which are applicable in all signatory states and applied in more than 120
countries worldwide.

Finally, under both the Convention and the European Social Charter, states have a
duty to inform the population about the known risks related to the pandemic and about
behaviours or measures to avoid spreading the disease?".

3.2. Right to liberty and security (Article 5) and Right to a fair trial (Article 6)

The unprecedented measures taken in response to COVID-19 may affect the state’s
capacity to guarantee the right to liberty and security and alter the regular functioning
of the judicial system.

8 The Commissioner for Human Rights, who in her work frequently stresses that large
residential settings where persons are deprived of their liberty are inappropriate for persons
with disabilities and older persons, called on member states facing the pandemic to stop
new admissions into such institutions, move people with disabilities out of them as much as
possible, and take all necessary measures to protect remaining residents; Statements by
the Commissioner: Older persons need more support than ever in the age of the COVID-19
pandemic, 20 March 2020, and Persons with disabilities must not be left behind in the response
to the COVID-19 pandemic, 2 April 2020.

' ECSR, Conclusions XVII-2 (2005), Latvia.

20 Council of Europe Convention on the Elaboration of a European Pharmacopoeia, ETS
No. 050, Strasbourg, 22 July 1964, and Protocol to the Convention on the Elaboration of a
European Pharmacopoeia, ETS No. 134, Strasbourg, 1 November 1989

21 See European Court of Human Rights, Guerra and Others v. ltaly, judgment of 19 February
1998, Reports of Judgments and Decisions 1998-1, p. 227, § 58; Oneryildiz v. Turkey [GC],
no. 48939/99, 30 November 2004.
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Article 5.1(e) specifies that the prevention of the spreading of infectious diseases
is one of the grounds for which a person may be deprived of his or her liberty. Before
resorting to such measures states are expected to control the existence of a relevant
legal basis and consider whether measures amounting to deprivation of liberty are
strictly necessary against any less stringent alternatives. The length of compulsory
confinement and the way it is enforced in practice are relevant in this context.

Measures which aim at adapting modalities of access to courts should be designed
in a way that is compatible with Article 6, not least in cases where special procedural
diligence is required (vulnerable litigants, family and labour litigations, etc). Prolonged
police custody or delayed judicial review of deprivation of liberty may lead to violations
of Article 5 of the Convention.

Admittedly, derogations under Article 15 may enlarge the range of permissible
measures under Articles 5 and 6 of the Convention and broaden the state authorities’
margin of manoeuvre in complying with certain timelimits and other ordinary
procedural requirements. However, the fundamental prohibition of detention without
legal basis or timely judicial review, and the need to provide detainees with essential
procedural safeguards, such as access to a doctor, a lawyer or next-of-kin, should
in principle be observed in the present circumstances. States also remain under a
general obligation to ensure that trials meet the fundamental requirement of fairness
(such as equality of arms) and respect the presumption of innocence, and ensure that
no steps are taken which would amount to an interference with the independence of
judges or of courts.

3.3. Right to private life, freedom of conscience, freedom of expression, freedom of
association

Effective enjoyment of all these rights and freedoms guaranteed by Articles 8, 9, 10
and 11 of the Convention is a benchmark of modern democratic societies. Restrictions
on them are only permissible if they are established by law and proportionate to the
legitimate aim pursued, including the protection of health. The significant restrictions to
usual social activities, including access to public places of worship, public gatherings
and wedding and funeral ceremonies, may inevitably lead to arguable complaints under
the above provisions. It is for the authorities to ensure that any such restriction, whether
or not it is based on a derogation, is clearly established by law, in compliance with
relevant constitutional guarantees and proportionate to the aim it pursues?.

While heightened restrictions to the above-mentioned rights may be fully justified
in time of crisis, harsh criminal sanctions give rise to concern and must be subject to
a strict scrutiny. Exceptional situations should not lead to overstatement of criminal
means. A fair balance between the compulsion and prevention is the most appropriate,
if not the only way, to comply with the Convention proportionality requirement.

22 See Mehmet Hasan Altan v. Turkey, 13237/17, 20 March 2018; as regards freedom of
assembly, see Lashmankin and Others v. Russia, no. 57818/09, 7 February 2017, at para. 434;
in this case the Court ruled that a general interdiction on demonstration is acceptable if there
is a real danger of these resulting in disorder which cannot be prevented by other, less
stringent measures and if the disadvantage of the ban’s impact on demonstrations is clearly
outweighed by the security considerations invoked to justify it.
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Freedom of expression and information, media freedom, access to official information

The freedom of expression, including free and timely flow of information, is a
critical factor for the ability of the media to report on issues related to the pandemic.
Media and professional journalists, in particular public broadcasters, have a key role
and special responsibility for providing timely, accurate and reliable information to the
public, but also for preventing panic and fostering people’s co-operation. They should
adhere to the highest professional and ethical standards of responsible journalism, and
thus convey authoritative messages regarding the crisis and refrain from publishing
or amplifying unverified stories, let alone implausible or sensationalist materials. The
exceptional circumstances may compel responsible journalists to refrain from disclosing
government-held information intended for restricted use — such as, for example,
information on future measures to implement a stricter isolation policy?.

The public’s access to official information must be managed on the basis of the
existing principles set down in the Court’s caselaw?*. Any restriction on access to official
information must be exceptional and proportionate to the aim of protecting public health.
The Convention on Access to Official Documents (“the Tromsga Convention”) underlines
the need for transparency and provides that, at its own initiative and where appropriate,
a public authority shall take the necessary measures to make public official documents
to encourage informed participation by the public in matters of general interest.

At the same time, official communications cannot be the only information channel
about the pandemic. This would lead to censorship and suppression of legitimate
concerns. Journalists, media, medical professionals, civil society activists and public
at large must be able to criticise the authorities and scrutinise their response to the
crisis. Any prior restrictions on certain topics, closure of media outlets or outright
blocking of access to on-line communication platforms call for the most careful
scrutiny and are justified only in the most exceptional circumstances?. The pandemic
should not be used to silence whistle-blowers (see Recommendation CM/Rec(2014)7
on the protection of whistle-blowers)?, or political opponents?’. Malicious spreading
of disinformation may be tackled with ex post sanctions, and with governmental
information campaigns. States should work together with online platforms and
the media to prevent the manipulation of public opinion, as well as to give greater
prominence to generally trusted sources of news and information, notably those
communicated by public health authorities.

Privacy and data protection

The new technologies of access to — and the processing of — personal data have the
potential to contain and remedy the pandemic. Monitoring, tracking and anticipating are
crucial steps of an epidemic surveillance. With the multiplication and over-abundance of

28 See the Council of Europe Guidelines on protecting freedom of expression and information in
times of crisis.

% See, for example, Magyar Helsinki [GC], paras. 156—170).
2 Cumpana Mazare [GC], para. 118.
% https://www.bbc.com/news/world-asia-china-51403795

27 See the Council of Europe Guidelines on protecting freedom of expression and information in
times of crisis.
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available sophisticated digital technologies and tools (geolocation data, artificial intelligence,
facial recognition, social media applications) such pandemic surveillance could be facilitated.

At the same time, the intrusive potential of modern technologies must not be left
unchecked and unbalanced against the need for respect for private life. Data protection
principles and the Council of Europe Convention 108 (and its modernised version,
referred to as “Convention 108+"%%) have always allowed a balancing of high protective
standards and public interests, including public health. The Convention allows for
exceptions to ordinary data-protection rules, for a limited period of time and with
appropriate safeguards (eg anonymisation) and an effective oversight framework to
make sure that these data are collected, analysed, stored and shared in legitimate
and responsible ways. Large-scale processing of personal data by means of artificial
intelligence should only be performed when the scientific evidence convincingly shows
that the potential public health benefits override the benefits of alternative, less intrusive
solutions. The Council of Europe expert network on artificial intelligence® and its
partners can facilitate knowledge sharing in this respect.

3.4. Pronhibition of discrimination (Article 14 Convention and Article 1, Protocol
No. 12, Article E of the European Social Charter) and standards relating to diversity
and inclusion

The principle of non-discrimination is highly relevant in the current context. When
assessing whether derogating measures were “strictly required” under Article 15 of
the Convention, the Court examines whether the measures discriminate unjustifiably
between different categories of persons®. Also, certain forms of discrimination can
amount to degrading treatment proscribed by Article 3, a non-derogable provision3'.
Moreover, the fact of not taking into account the specific needs of persons belonging to
a disadvantaged group may result in discrimination®2. The prohibition of discrimination
may thus entail obligations to take positive measures to achieve substantive equality®.
A similar approach is followed under the European Social Charter (Article E)*. In this

2 Modernised Convention for the Protection of Individuals with Regard to the Processing
of Personal Data (CETS 223): https://search.coe.int/cm/Pages/result_details.aspx?
Objectld=09000016807c65bf

2 The ad hoc Committee on Artificial Intelligence, CAHALI.

3% ECtHR, A. and Others v. the United Kingdom (GC), 3455/05, 19 February 2009, §§ 182—190.
31 ECtHR, Cyprus v. Turkey (GC), 25781/94, 10 May 2001, §§ 312-315.

%2 See, e.g., ECtHR, Horvath and Kiss v. Hungary, 11146/11, 29 January 2013.

3 ECtHR, Horvath and Kiss v. Hungary, 11146/11, 29 January 2013, § 116; ECtHR, Cam v.

Turkey, 51500/08, 23 February 2016. See also the Explanatory Report of Protocol No. 12 of
the Convention.

% For the European Committee on Social Rights (ECSR), discrimination may result from failing
to take due and positive account of all relevant differences between persons in a comparable
situation, or failing to take adequate steps to ensure that the rights and collective advantages
that are open to all are genuinely accessible by and to all. See, e.g., ECSR, Confederazione
Generale ltaliana del Lavoro (CGIL) v. Italy, Complaint No. 91/2013, 12 October 2015,
§ 237; ECSR, Confédération frangaise démocratique du travail (CFDT) v. France, Complaint
No. 50/2008, decision on the merits of 9 September 2009, §§ 39 and 41.
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sense, many of the provisions of the Framework Convention for the Protection of
National Minorities, the European Charter for Regional or Minority Languages, but also
the General Policy Recommendations of ECRI should be seen as expressions of the
principles of equality and non-discrimination.

The exceptional measures taken today in the framework of the fight against the spread
of the virus are likely to raise questions as to their potential discriminatory consequences.
For example, the right to education as enshrined in the Convention (Article 2 of Protocol
No 1) and the European Social Charter (Article 17) should in principle be secured, even
though the ways in which it is ensured require adaptation. Particular attention must
be paid however to make sure that members of vulnerable groups continue to benefit
from the right to education and have equal access to education means and materials in
times of confinement. A detailed study of difficulties and risks faced by Roma, migrants,
persons belonging to national minorities and LGBTI persons, but also of the excellent
specific inclusion practices that have already been adopted during this crisis in some
member states, is under preparation®.

4. Protection from crime; protection of victims of crime

Incidents and evidence are increasingly reported showing that the policy of isolation
and confinement leads to increased levels of domestic, sexual and gender-based
violence — and therefore to a heightened need of protection against this. The approach
of those member states which, in line with the spirit of the Istanbul Convention®, are
looking for ways to continue providing services offering support and protection to the
victims of such violence, adapted to the isolation regime, can only be welcomed. The
Council of Europe can disseminate information about practices putin place in its member
states, such as for instance allowing victims alternative ways of reporting incidents of
violence®. Itis also important to consider innovative means so that children have access
to helplines and hotlines in light of the provisions of the Council of Europe Lanzarote
Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse
in order to report violence, maltreatment and sexual abuse during this pandemic®.

Victims of human trafficking can find themselves in an even more vulnerable position,
as a result of limited capacities of law enforcement and services supporting them, such
as shelters®.

% The study is being prepared by the Secretariat of the new Steering Committee on Anti-
Discrimination, Diversity and Inclusion (CDADI), for examination at the first meeting of the
CDADI. An introductory note will soon be published on its website.

% Council of Europe Convention on preventing and combating violence against women and
domestic violence, CETS No. 2010, Istanbul, 11 May 2011: https://www.coe.int/conventions/
treaty/210

37 See the statement by the Secretary General of the Council of Europe of 30 March 2020 (https://
www.coe.int/en/web/portal/-/covid-19-crisis-secretary-general-concerned-about-increased-
risk-of-domestic-violence) and the statement by the president of GREVIO of 24 March 2020:
https://rm.coe.int/grevio-statement-covid-24-march-2020/pdfa/16809cf55e

% Lanzarote Committee Chair and Vice-Chairperson’s statement: https://rm.coe.int/covid-19-lc-
statement-en-final/16809e17ae

% See the statement by the GRETA of 3 April 2020.
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As modern societies rely more than ever on computer systems, in times of crisis
malicious actors may even more so exploit this reliance to their advantage (fraud
schemes, phishing campaigns and malware distribution through seemingly genuine
websites of information or advice on COVID-19 are used to infect computers, extract user
credentials or fraudulent payments). Children are no exception to risks in cyberspace
and with the closure of schools, their increased use of the internet and social media
affects their security. Furthermore, the coronavirus outbreak has regrettably offered
new opportunities for criminals to take advantage of the increased demand for medical,
personal protection and hygiene products. These include fake medicines or fake
medical devices, such as COVID-19 testing kits, which are being made available both
online and offline. The manufacture and distribution of falsified medical products pose
a significant risk to public health and endanger the right to life and the right to health.
Criminal justice authorities need to engage in full co-operation to detect, investigate,
attribute and prosecute the above offences. Within the framework of the Council of
Europe Conventions (Cybercrime (Budapest) Convention, MEDICRIME Convention“,
Lanzarote Convention for the protection of children against sexual exploitation and
abuse) states parties co-operate closely to improve their criminal law provisions, the
procedural powers, and the international co-operation needed to counter these threats.

5. Next steps: the Council of Europe more relevant than ever

The Council of Europe was established to rebuild lasting peace in Europe after the
most disastrous war it had ever known. It has largely succeeded by becoming, throughout
its 70 year history, a pan-European organisation with unique institutions that set a world
leading example. The challenge our societies face today is unprecedented. Even after
the acute phase of the crisis, our societies will have to find the means to repair the social
and economic damage and further enhance trust in our democratic institutions. Among
other things, a broad reflection will need to be initiated on the protection of the most
vulnerable individuals and groups in our societies and about the means to safeguard
their rights in a more sustainable and solidary governance model.

The Council of Europe will continue to make every effort to assist its member states
during the current crisis and its aftermath. Its wide array of effective legal instruments,
technical expertise and extensive networks of national experts offer valuable tools for
governments and citizens to find the best and most sustainable responses to protect
public health, maintain the democratic fabric of our societies and mitigate the social
consequences of the crisis.

The statutory bodies, all institutions of the Council of Europe and the Secretariat are
mobilised and will spare no effort to use the tools and resources of the Organisation
to share information, good practices and lessons learnt among all stakeholders,
including authorities, civil society and citizens, in order to find common responses to the
challenges we face. All programmes and activities of the Organisation (including — upon
request — co-operation programmes with member states and non-member states) will
be refocused to include components that will make the Organisation’s contribution as
relevant, timely and concrete as possible.

40 The Committee of the Parties of the MEDICRIME Convention will issue advice on the application
of the Convention in the context of COVID-19 (https://www.coe.int/en/web/medicrime/home)
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