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PepakuunoHHas ctaTtbs / Editorial
DOI 10.37399/2686-9241.2020.3.7-11
Undpa. MNpaso. Npasocyaue

Digit. Law. Justice

prnHOMacmTa6HLn71 U OeCHpelleIEeHTHbIH SIHIEMUOAOTUIYECKUY KpHU-
3UC, BbI3BAHHLIN NTaHAeMIel KopoHaBUpyca, KapAUHAABHO ITOBAUSA Ha Cy-
IIIECTBYIOIIYIO IIPABOBYIO peasbHOCTb. OH 3aTPOHYA HPaKTUUECKH BCE CO-
CTaBALIOIINE IIPABOBOM CHCTEMBl: IIPABOIOHHMAaHUE, IIPABOTBOPYECTBO U
IIpaBoIlpuMeHeHue. B ompeneaeHHON CTeNeHM NaHAEeMHd KOpoHaBHpyca
SIBHUAACH CBOEOOPAa3HBIM KaTaAHU3aTOPOM, KOTOPBIH CIIOCOOCTBOBaA yCKOpe-
HUIO TEMIIOB ITU(PPOBHU3AIIMU BCEX CTOPOH OOIIIEeCTBEHHOM KU3HU B Poccuu.
Y IOPUCTOB BO3HHKAA cepbe3Has mpobaeMa pruaocodCKO-IIPaBOBOTO OCMBIC-
AEHUS CO3MaBIIENCs CHTYaIllH, HEOOXOAUMOCTDH TPE3BOM OIIEHKU BCEX He-
TaTUBHBIX U MO3UTUBHBIX ITOCAEACTBUN IU(MPPOBU3AIINN OAT IOPUANIYECKOH
HAYKH U IIPaKTHKU. B 3THX yCAOBUAX OCOOEHHO SIBHO OOHAXKUAWCH UCTHH-
Hble IIEHHOCTH, KOTOPbhIE€ OIIpaBAbIBAIOT IIPUPOAY U CYILIECTBOBAHUE IIpaBa
U TOCyapCTBa: Uenlo6éeK U €20 npaea.

Briparommuiica dppanitysckuit pusocod IToasr Pukep (1913-2005) orme-
4aA, UTO CETOAHS MBIIIAEHHE TPYAUTCHI B «IYyXOBHO IIOKAA€YEHHOM MHUPE»
U HeoOX0aUMO OCBODOOXKIEHHE pa3yMa OT ero Hay4HO-TEeXHUYECKOH ITPUHU-
KeHHocTH [BooBuna, U.C., 2019, c. 141]. T'ocnoacTBO TEXHUYIECKOH paIluo-
HAABHOCTH U IOPUAU3ALNL, T. €. (popMaAn3arus HaIllero Mupa Kak 4acTb
ee, MOTYT 3aBECTH TaK JaA€KO, YTO MBI 3a0yZleM O YeAOBEKE H O €ro OCHOB-
HOM IpenHasHadeHUH. CoraacHo ydeHuro Mmmanyuaa KanTa gyucroe mo-
3HaHUE COAEPIKUT TOABKO (POPMYy, IIOL KOTOPOH HEYTO MOZKET OBITH I103HA-
HO, IIOCKOABKY OHO (comepzKaHue) He HCXOAUT OT paccyaKa, a IIPOU3BOIHO
OT OIIbITa, TOABKO aposteriori UMeeT MeCTO U IIOTOMY He IBASETCS «IHUCTBIMD.
W3 3TOr0 3aKAIOUEHUS PE3YABTHUPYETCHd APYroe HallpaBAE€HHUE: pPagy «IUCTO-
TbI» PUAOCO(PCTBOBAHUA OHO OTKA3bIBAETCS OT BCAKOTO COAEP3KAHUL U 0CO-
OeHHO OT BBICKa3bIBaHUM 0 1leHHOCTAX (Makc Bebep «Hayka, cBobomHas ot
nenHoctei», Marc Keapzen «HucToe yueHHe 0 IpaBe») 1 obpalaercsa TOABKO
K ¢popmam OBITHS, MBIIIAEHUS, IIpaBa. OTa «ucmomar», KOTopasd MHOTHMHU
paccMaTpHBaeTCd B KadeCTBE PEIIAIONIEr0 KPUTEPHUS «PAUUOHATLHOCMUY,
SBASIETCSI TIOOTOMY OCHOBaHHEM AL TOTO, YTOOBI BCe codeprkamesnbHoe PU-
AOCO(PCTBOBaHHE KBAAU(UIINPOBATH KaK UPPAIlMOHAABHOE U IIOTOMY HEeHa-
yuHoe. Ho maske Takas paliliOHaABHOCTB, CBeZleHHad K (OpMaAabHON 4HCTO-
T€, 3aCAYKHBAaET yIIpeKa, TaK KakK He [aeT OTBeTa Ha JAeHCTBUTEABHO BaXK-
HbIe Borpock! [Kaydman, A., 2019]. PopMmaausm B PUAOCOPHUHU, TAK KE KaK

© KopHeg.B.H., 2020



8 PepnakuyvoHHas ctates / Editorial

u B puaocopuu M TEOPHUHU IIpaBa, CMOT BBIABUHYTb U 00OCHOBATH BeCbMa
TOHKHE U OCTPOyYMHBIE TEOPHH, HO, KaK HM3BECTHO, «MBICAH 0e3 comepza-
HUS{ — IIyCTBI, co3epliaHus 6e3 moHaTuii — caensh [Kanrt, U., 2010, c. 91], mo-
TOMY HUX 3HAQUYEHUE OAT IPAKTHIECKON KU3HU TE€M HUYTOXKHEH, YeEM CTPOKe
OHHU CAEAYIOT IpaBHAAM YHUCTOTHI.

Mexny Tem, 1 06 3TOM Bcerzaa Hamo IIOMHHUTH, 9K3UCTEHIMaABHbIE IIPO-
6aeMBbI OBITHSA YEeAOBEKAa, KOTOPbIE COOTBETCTBYIOT €r0 BHYTPEHHEMY CYIIlEe-
CTBY, OYZIyT COXPaHSATBHCSI U B «KHOEPHETHYECKYIO 3IIOXYy», X B «3IIOXY IIOCT-
MoJepHa», a 3Ty 3a/1a4y He MOT'YT PEIIUTb HU MalllMHbI, HI aBTOMAaTbl, CKOAb
ObI COBEpPIIIEHHLIMH OHU HU OBIAU.

[IpaBo m3yuarT pusocodusa IpaBa, TEOPHs IIpaBa, COIIMOAOTHS IIpaBa —
Kazkaasd II0Jl CBOMM YTAOM 3pPeHHs. IT0 ObI1A0 OB HEBO3MOXKHO, €CAH OBI IIpa-
BO He OBIAO B BBICIIEH CTEIIEHU KOMIIAEKCHBIM SIBAEHHUEM, KOTOPOE OIIpaB-
OpIBaeT cebs Ha PasAHYHBIX YPOBHSAX OBITHS, KasKIbIH pa3 — B Pa3ANYHOM
KadecTBe. MHTerpaTUBHBIN XapaKTep IPUPOALI IIpaBa II03BOAIET HE TOAb-
KO (pOpMaAM30BaTh U PETYAHPOBATH OIIPEAEACHHYIO YacTh YEAOBEYECKOTO
HOBEAEHUS, HO U BbIpaxkaTh MHTEPECHI U IIEHHOCTH, KOTOPBIE COCTABASIOT
dyHIaMEHT HOPM U IIPUHIUIIOB IIpaBa [Epmos, B.B., 2019, c. 17]. Bes arto-
ro, KakK IIPEeCTaBASIETCS, IPABOIIOPSIOK, IIOCTPOEHHBIH Ha COBOKYIIHOCTH
abCTPaKTHBIX IIPAaBHA M IIPUHIIUIIOB, OyAEeT He TOABKO HaXOAUTHCS B IIPOTH-
BOPEYHH C OBITHEM YEAOBEKa, HO U IIPELACTABAATE AT HETrO OIIPEAEACHHYIO
YTpo3y KakK CpPeaCcTBO (popMasn30BaHHOIO ITH(PPOBOTO rOCyAapCTBa.

B cuay aT0r0 B yCAOBHSX ITAHAEMHUH U YCKOPEHHOHN IU(OPOBU3AINH OYEHD
BasKHYIO 3a/1a4y COCTaBAdeT o0ecIiedeHHEe OCHOBOIIOAATaIOINX KOHCTHTY-
IIMOHHBIX ITPUHIINUIIOB M II€HHOCTEeH NeMOKpaTHH, BEPXOBEHCTBA IIpaBa U
IIpaB Y€AOBEKA.

Cawmo coboii pasymerommmMcs TpeboBaHueM K OpraHaM POCCHICKOTO I'OCy-
JapCTBa SIBASETCS HEYKAOHHOE U CTporoe cobarofgeHue moroxkeHui Koneru-
Tyuuu Poccutickoit Penepaiiny, KOTOPhIE KACAIOTCA PEaAU3aLlHd [TPUHI-
I1a BepXoBeHCTBa KOHCTUTYIIMM B IPaBOTBOPYECKOH NEITEABHOCTH OPraHOB
3aKOHOOATEABHOM M HMCIIOAHUTEABHON BAACTH, COOAIONEHUS HIpaB U CBOOOI
4JeAOBEKa U IpakJaHHHA. B 3TOM CMBICA€ OYE€Hb BasKHOE 3HA4YEHHUE HMe-
et nokymeHT SG/Inf (2020)11 Respecting democracy, rule of law and hu-
man rights in the framework of the COVID-19 sanitary crisis. A toolkit for
member states! (CobArozieHNE ITPUHITUIIOB IEMOKPATHH, BEPXOBEHCTBA Ipa-
Ba U IIpaB Y€AOBEKAa B YCAOBHUAX 3MUAEMHUOAOTHYeCKOTO Kpusruca COVID-19.
PyKOBOACTBO A TOCYZAPCTB-YA€HOB), BBIIYIIEHHBIH ['eHEepasbHBIM CEKpe-
TapeM CoBeTa EBpomnbl BecHOM 3Toro roga. B aToM moKymMeHTe oTMedaeTcd,
YTO OCHOBHAS COIIHMAABHAd, IIOAUTHYECKAad U IIpaBoBas IIpobaema, ¢ KOTO-
poO# cTaaKHBaroTCcd rocymapcrBa — daeHbl CoBera EBporibl, 3akarouaeTcs B
HUX CIIOCOOHOCTH 3(Pp(PEeKTHBHO pearupoBaTh Ha 3TOT KPHU3UC, HE OOIycKas
IIPHU 9TOM TOTO, YTOOBI IPHHUMAaEMble UMH MEPbI IIOCTaBHAH II0[, YTPO3y OC-

! URL: rm.coe.int
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HOBOIIOAATAOIIME [IEHHOCTU EBpONbI — TaKHe, KaK JAeMOKPaTHs, BEPXOBEH-
CTBO IIpaBa U IIpaBa dYeAoBeKa. B KadyecTBe He HapylllaeMbIX HU IIPU KaKUX
YCAOBHAX IIPHU3HAIOTCA IIPaBO Ha XKU3Hb, 32 UCKAIOYEHHEM ITpaBOMEPHBIX
BOEHHBIX JEHCTBHUH; 3allpellleHHe IIBITOK U 0eCYeAOBEYHOI0 HMAW yHUZXKATIO-
IIIETO YEeAOBEYECKOe JIOCTOHMHCTBO OOpaIleHUs WAW HaKa3aHUS; [IPaBHAO O
HaKa3aHUM HUCKAIOYHTEABHO Ha OCHOBAaHHM 3aKOHa, a TakKKe HHbIe IIpaBa,
IpeayCMOTpPEeHHbIE EBponecKol KOHBEHIIMEH 110 ITpaBaM YeAOBEKa U IIPO-
TOKOAAMH K HEMH.

OOuH U3 OCHOBHBIX IIPUHIUIIOB BEPXOBEHCTBA IIpaBa 3aKAIOYaeTCd B
TOM, 4YTO AeHCTBHA rOCYyZapCTBa IOAKHBI COOTBETCTBOBATH KOHCTUTYIIHH,
3aKOHY U TPeOOBaHUAM MEXKIyHAapPOAHO-IPABOBLIX aKTOB, KaK 3TO YKa3aHO
B 4. 1 ct. 15 Korcrutyriuu Poccuiickoit ®enepanuu. B cozmaBiietica upes-
BbIYAWHOH CHUTYyalllH I'OCYJapCTBO BBIHYXKIEHO IIPUHUMATbh HOPMATHUBHbBIE
[IPaBOBBIE aKThI, pa3paboTaHHbIe CIEIHAABHO AT OOPBHOBI C TEKYIIINM KPH-
3UCOM H IIpeaycMaTpUBaloNiye pal IIPaBOBbIX Mep, KOTOPEIE 110 CBOeH IIPH-
poze MOTYT B OIpPeNeACHHOM CTeIleHH HeCTU B cebe yrpo3y CTEeCHEHUST HUAU
OrpaHWYEeHUd IIpaB u cBobon rpaxknaH. [lomobHBIE HOPMaTUBHBIE IPABO-
BbI€ aKTbI JOAKHBI IIPHHUMATECS C HEYKAOHHBIM COOAIOJIEHUEM ITOAOKEHHH
ct. 15 Korcrurynuu Poccuiickoit denepanui, a B COOTBETCTBYIOIIHIX CAyYa-
gx nogaexkat nmposepke KorncrtutyrinonusiM Cynom Poccum.

Ocobo caenyeT IOMYEepKHYTHh HEOOXOAUMOCTD 3aIlUThl YACTHOH KHU3HU U
IIEPCOHAABHBIX MaHHBIX IPH MaHaeMur. OQHUM U3 CPEACTB, KOTOPBIE CIIO-
COOCTBYIOT CHEPKUBAHUIO U IIPEKpPAIeHUIO ITaHAEMUM, ITPU3HAHBI HOBBIE
TEXHOAOTHH JIOCTYIIA K IIEPCOHAABHBIM JaHHBIM U UX 00paborku. CoBpeMeH-
HbIEe 1IN POBBIE TEXHOAOTHH, C IIOMOIIBIO KOTOPBIX 00pabaThIBAIOTCH JaHHBIE
T€0AOKAIINH, 00eCIIeYnBaeTC s pacIo3HaBaHUE AUIL U T. M., MOTYT HCIIOAB30-
BaThCs A HEOOOCHOBAHHOI'O BMEIIATEABCTBA B YACTHYIO JKHU3Hb I'PasKaaH
10 BUIOM OOpPBEOBI C HETATUBHBIMU ITOCAEICTBUSIMU ITaHIEMUH.

B mepmon smumamemMmoaormdyeckoro Kpusuca B Poccuiickoit depeparviu
IPUHAT pa] HOPMaTHUBHBIX IIPABOBBIX aKTOB KaK Ha (pemepasbHOM, TaK U
Ha perHoHaAbHOM ypoBHe. Ha3zoBeM AMINIBL HEKOTOpPBIE X HUX: Pemepasb-
HBIHE 3aK0H OT 8 uroHdg 2020 r. No 168-d3 «O exmHOM heaepasbHOM HUHEPOP-
MallMOHHOM PETUCTPE, COAepzKallleM CBeAeHHd 0 HaceaeHHH Poccuiickoi
Denepannn» (mpuHAaT l'ocymapcrBenHo# dymoit 21 maa 2020 r., omobpeH
Coserom deneparuu 2 utoHa 2020 r.); Yka3 mopa MockBb! oT 11 ampeas
2020 r. Ne 43-YM «O6 yrBepxkaenun Ilopsgaka opopMAEHHST U HCIIOAB30-
BaHU4 IIM(PPOBBIX ITPOIYCKOB [Ad IIEPEABUKEHUI II0 TEPPUTOPUU Topoaa
MockBHBI B IIepUOL ACHUCTBUS PeKUMa MOBBIIIIEHHONW TOTOBHOCTH B TOPOAeE
MockBe» u apyTrue.

B ynomanyToM paHee nokymeHTe CoBeta EBponsl oTmMedaeTcs, 4YTo IpHU
cbope, aHaau3e, XpPaHEHUH U IIPEOOCTABACHUU IIEPCOHAABHBIX OaHHBIX
noAKHaA ObITE obecriedeHa deKTHBHAA CHCTeMa Haa3opa, KoTopas Ha-
IIpaBA€Ha Ha CO3MaHHE YCAOBHH MAd 3aKOHHOI'O M OTBETCTBEHHOIO cbo-
pa HeoOXOAUMBIX NJaHHBIX. B 9TOM mpollecce KaK HHUKOT/ZIa BaXXKHO COOAIO-
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aeHre basaHca MeEXAy MepaMu 3alllUThl, OOIIECTBEHHBIMH HHTEPECAMH U
yBazKeHUEM IIpaBa I'pakaaH Ha YaCTHYIO XKHU3Hb. KpynmHoMacuItabHyo 06-
PaboTKy IEePCOHAABHBIX JAHHBIX HEOOXOIUMO OCYIIIECTBASITH TOABKO B TE€X
CAyYasaXx, KOTJIa HUMEIOIIHUECS HaydHbIe JaHHbIE YOEIUTEABPHO CBU/IETEAb-
CTBYIOT, YTO IIOTEHIIMAABHAs [I0AB3a A 3J0POBbsI HaCEA€HUs IIPEeBBIIIA-
€T BBITO/IbI, 00ecrIeYnBaeMble aAbTePHATUBHBIMU PELICHUAMU, IPEACTaAB-
ASTFOIITUMU Cc0001 MeHee 3HaYUTEABHOE BMENIATEABCTBO B YACTHYIO KU3Hb.

BecnpenenenTHble Mephl, IPEeAIPUHITEIE B CBSI3U C pearupoBaHUeM Ha
naunemutro COVID-19, nmoBAusIAM Ha HW3MEHEHHE ITpollecca HOPMAaAbBHOTO
PyHKIIMOHHUPOBaHUusd cynebHo#t cucremMbl. OMHAKO OHU HE MOTYT 3aTpPyI-
HUTB, a TeM 0oAee BOCHPEISATCTBOBATEH OCYLIECTBACHUIO IIpaBa Ha CIIpa-
BeIAUBOe cyneOHoe paszbuparesabcTBO. HammpoTwuB, cyZibl MHOTHX CTPaH B
YCAOBHSIX YI'PO3bI PACIIPOCTPAHEHNT KOPOHABHUPYCa PEaAN30BaAH PAI HEOO-
XOAUMBIX Mep, HAIIpaBAECHHBIX HA TO, YTOObI 00E€CIEeYUTh OECIIPEIIaTCTBEH-
HBIH IOCTYII K IIPABOCYAUIO U T'apaHTHUPOBATH €r0 HEIIPEPHIBHOE OCYILECT-
BAaeHMe. Cyabl 00paTHAUCEH K TIOMOIIH ITOTEHIIHAAA SAEKTPOHHBIX TEXHOAO-
TUH, TTO3BOASIOIINX OCYIIIECTBAATE ITIPABOCYAHE B AUCTAHIIMOHHOM (popMaTe.

21 amnpeaa 2020 r. BepxoBubeili Cyn Poccuiickoit ®enepanmum mposea
IepBOe OHAAMH-3acemaHte M0 TPaKJAHCKOMY €Ay O HNPU3HAHUU YACHOM
CEMBbU BOEHHOCAYZKAIIETO0, T/1e€ CTOPOHBI, HAXOISCh 10 MECTY CBOETO KUTEAD-
CTBa, IIOCPENCTBOM CUCTEMBI BeO-KOH(EPEHITUHN TTOIKAIOYHUAUCE K 3aAy 3a-
cepanug BepxosHoro Cyna Poccutiickoit ®enepanmun?.

29 amnpeas 2020 r. 6bIAM BHECEHBI COOTBETCTBYIOIIINE BPEMEHU M3MEHe-
Huda B coBMecTHOoe [loctanoBaenue [Ipesnaunyma BepxoBHoro Cyna Poccuii-
ckolt deneparnu u I[Ipesnamuyma Cosera cyneit Poccuiickoit denepariuu ot
8 ampeaa 2020 r. Cymam ObIAO PEKOMEHIOBAHO yYECTH OIIBIT BepxXoBHOTrO
Cyna Poccutickoit Penepanuv ¥ Ipu HAAUYUHN TEXHUYECKOU BO3MOXKHOCTH
C yI€TOM MHEHHH yYaCTHUKOB CyIOIIPOU3BO/ICTBA IPOBOAUTE CyAeOHbIE 3a-
ceaHus 110 ieaaM (MaTepuasaM) C UCIIOAB30BAaHUEM CUCTEMBI BUIAEOKOHpe-
PEHII-CBSI3H U (MAU) CUCTEMBI BeO-KOH(pEepeHITUHS.

Takum obpazom, naugeMus COVID-19 gaBuAach IPUIUHOMN ITOSIBAEHUS
TaKUX IIPOOAEM, KOTOpPbIE TPEOYIOT OCMBICAEHUS METOoAaMHU (PHUAOCO(UH
IpaBa ¥ B IIEAOM IOPHANYECKON HAYKH M BBIPAOOTKHU a/leKBaTHBIX ITyTel
UX pellleHHs, IIOCKOABKY B co3aaBlelicad 9K3UCTEHIITMAaABHOU CUTYaIIuU CO-
BEPIIEHHO OTYETAUBO SICHO, UTO YE€AOBEK, €TI0 XKHU3Hb U 3[J0POBhE, IIpaBa U
CBOOOMBI — ATO BBICIIAS [IEHHOCTb. BMecTe ¢ TeM KOPOHaBHUPYC CTaA CBOe-
00pa3HbIM KaTaAW3aTOPOM BHEAPEHHd B HAIILy JKH3HBb IIM(PPOBBIX TEXHO-
AOTHUH. B 5T0OM peaabHOCTH IIPAaBO OAXKHO ChITPaATh CBOIO POABb, KOTOpPad CO-
CTOUT, BO-TIEPBBIX, B 00ECIIeYEeHUH ITPaB U CBOOOI YeAOBEKA, a BO-BTOPbIX,
B CO3MaHUU HAAEXKHBIX TAPAHTUH OT MOPabOoIleHUS YeAOBEKA UCKYCCTBEH-
HBIM MHTEAAEKTOM. U 3Ta OIIacHOCTH B HACTOMLIIEE BPEeMsI OLILyIIAeTCsI.

2 URL: https://pravo.ru/story/220874 /?desc_tv_9=
3 URL: https:/ /vsrf.ru/press_center/news/28875/
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B Ne 3 xkypnana «IIpaBocynue/Justice» ecTh cHenmuasbHas pyopHUKa
dIndpoBusaiiua U IpaBo», U 3Ta TeMa cTasa IIPeIMeTOM PacCCMOTPEHUS B
CTaThdX, aBTOpaMH KOTopbIX saBadioTcs A.C. 'epman, E.B. MapkoBuyena.
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Introduction. The article is devoted to the problems of the essence and content of judicial ethics
in the new conditions of the technical revolution and with other social needs for legal regulation.
Theoretical Basis. Methods. The work used a systematic, activity-personal approach to the study
of moral and ethical standards of the conduct of judges. This made it possible to reveal a new
and broader view on judicial ethics, which is not simply a set of moral restrictions and obligations
imposed on a judge.

Results. The work has identified and analysed the signs of judicial ethics at the current stage of
development. It is argued that ethical regulation is precautionary in relation to the legal regulation
of the independence of judges, for they complement ethical rules and reinforce legal norms. The
ethical conduct of judges is an instrument guaranteeing judicial independence in all of its mani-
festations, including in organisational and judicial relations. The new realities of our time recog-
nise the expansion of boundaries and the subject area itself of ethical regulation. A broader view
on judicial ethics, which differs from the traditional one, is hereby justified. The latter is defined
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ministration based on the principle of self-regulation. By its very nature, judicial ethics is the result
(and the way) of judicial self-governance, developed on the basis of the experience of functioning
bodies of the judicial community.

Discussion and Conclusion. Conclusions are drawn on both the instrumental and the managerial
impact of the categories of ethics. The subject of judicial ethics has been defined, which consti-
tutes the rules of conduct of judges in the performance of their professional duties and beyond —
namely the set of general principles of work of a judge, as well as the personal qualities of a judge
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HoBblie noagxoabl K NTOHMMAHUIO CYAAECKOM 3TUKMU
B YCNOBUSAX MHPOPMALMOHHOIO obLiecrea

E.B. BypauHa*

* DIBOYBO «Poccuvickmii rocynapCTBEHHbIN YHUBEPCHTET
npasocyansy, r. Mocksa, Poccwickas Penepaums
elenburdina@yandex.ru

BegeHnne. CtaTba nocesiLLeHa Npo6iieMam CyLLIHOCTU 1 COQEPXKaHUSA CYyAENCKOM 3TUKU B HOBbIX
YCIIOBUSIX TEXHUHECKOW PEBOTOLIN U NMPU NHBIX OBLLECTBEHHBIX MOTPEOGHOCTAX B HOPMATUBHOM
perynvpoBaHuu.

Teopetuyeckue ocHoBbl. MeToabl. B paboTe Mcnonb30Bancs CUCTEMHbIN, AeATENbHOCTHO-NNY-
HOCTHBI NMOAXOA K UCCIe0BaHNI0 MOPabHO-3TUHECKMX CTaHOAPTOB NOBEAEHUS CYAEN, YTO MNo-
3BOMUIIO BbISBUTL HOBOE, 60sIee LLMPOKOe NpefcTaBfieHne O CyAeNiCKoM 3TUKe, KOTOPOE He CBO-
OUTCS K COBOKYMHOCTM MOparibHbIX OrpaHUYeHUA U 0653aTeNbCTB, NPEabABNAEMbIX K Cyabe.
Pesynbtatsl nccnenoaryisi. BeisBneHbl 1 NpoaHann3npoBaHbl NPU3HaKK CyAEVCKON STUKM Ha
COBPEMEHHOM 3Tarne pas3BuTUs. YTBEPXAAETCS, YTO ITUHECKOE PerynupoBaHvne MmeeT obec-
NeYnTENbHbBIN XapakTep MO OTHOLLEHWUIO K MPaBOBOMY PErynMpoBaHUIO HE3aBUCUMOCTU Cyaden,
3TUHECKME npasuna AOnonHAKT U YKpennaT npaBoBble HOPMbI. Cy,D,eVICKaFl 9TWKa npencras-
NAET rapaHTUPYOLLUIA MHCTPYMEHT CYOENCKOM HE3aBUCMOCTUN BO BCEX €€ NPOSIBNIEHUSX, B TOM
4yucne B OpFaHVI3aLWIOHHO—CyJJ,86HbIX OTHOLUEeHUsAX. HoBbiMuU peannamMm CcoBpeMeHHOCTU Mnpun-
3HAeTCs pacLUMpeHNE rpaHnL, 1 NpegMeTHOM 06nacT STUHECKOro perynmpoBaHusi. O60CHOBbI-
BaeTca 60ree LWMPOKUIA, OTAINYHBIA OT TPAAULMOHHOMO B3MMsAL Ha CyAenCcKyto 3TuKy. [MNocnea-
HSIS onpefensieTcs B AByX NIIOCKOCTAX: U Kak cMcTeMa NpodeccuoHarbHbIX LIEHHOCTEN, N Kak
CpPeacTBO afMUHUCTPMPOBAHUS CynebHOM OeATeNbHOCTbIO, OCHOBAHHOE Ha MpVHLMMNE camo-
perynvpoBaHus. o cBoei npupoae cyfenckas aTvMka SBASeTCS pe3ynsTaTtoM U Cnoco6oM cy-
[OEeNCcKoro camoynpassieHusl, BbipabaTbiBaeTCs HA OCHOBE OMbiTa (PYHKLMOHMPOBAHUS OPraHoB
CYAencKoro coobLlecTsa.

O6cyxaeHne n 3aknodeHve. CaenaHbl BbIBOAbl 06 MHCTPYMEHTANIbHOM U YNpaBreHYeCckoM
BO3[EWNCTBUM STUYECKMX KaTeropuii. OnpegeneH npeamMeT CyAenckon STUKN, KOTOPbIN COCTaB-
NSAT NpaBuna NoBegeHNs cyaen nNpyu UCNONMHEHNM NPOECCUOHANBHBLIX 0693aHHOCTEN 1 3a X
pamMKamu, COBOKYMHOCTb OBLLMX NMPUHLIMNOB paboTbl CyApW, a Takxke NMYHbIe KayecTBa CyapM,
OSIMLIETBOPSIOLLIErO CyAebHYI BMacTb. ApryMeHTUPOBaHb! NPeasIoXeHUs Mo ONTUMU3aLUnN Me-
XaHn3ma 3TUHYECKOro BO3OENCTBUSA, pa3rpaHNyYeHns 3TUHECKUX Y QUCLMMNIIMHAPHBIX HOPM.

KntoyeBble cnoBa: cyfenckas aTuka, npeaMeT CyAencKom 3TUKKM, 3TUHECKOe perynmpoBaHue,
Cynevnickoe camoyrnpasneHve, Kogekc cyaenckomn aTukm

BnarogapHocTu. ViccrnegosaHue BbINONMHEHO Mpu oMHaHCOBOW nogaepxke PODOU B pamkax
HayyHoro npoekTa Ne 20-011-00672.

Ana uutupoBaHusa: bypavHa E.B. HoBble nopgxodbl K MOHMMaHMWIO CyOEWCKON 3TUMKU B YC-
nosusax mHdopmaumoHHoro obuectea // Mpasocyame/Justice. 2020. T. 2, Ne 3. C. 12-32.
DOI: 10.37399/2686-9241.2020.3.12-32.

Introduction

In today’s era of transition to digital society, there is an increasing
“demand” for certainty, order of things, stability in the movement towards
the development of public and social institutions, which cannot but cause
a need for regulation, which is more systemic, expanding the limits and
objects of influence.

The basis for the further development of the courts and the system of
court administration is the public need for normative regulation, both in le-
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gal regulation and through other normative regulators, which are not iden-
tified with the law, legal norms.

The higher regulatory effect and, consequently, the fuller achievement of
the goals of judicial activity, are associated with the impact on social rela-
tions arising in the judicial sphere, simultaneously with several regulatory
systems, such as law and morality. These systems have much in common
and reveal social unity and value closeness [Maltsev, G.V., 2016, p. 22].

The impact of the technological revolution on legal doctrine and law en-
forcement has given rise to many new trends and discussions, in particu-
lar: legal doctrine has become more sensitive to other branches of know-
ledge: culturology, sociology, ethics, etc.; discussions have intensified with
respect to the basic fundamental essence of law, in particular with respect
to the limits and scope of legal regulation. The approaches to regulating so-
cial relations are changing. In the opinion of an academician of the Russian
Academy of Sciences, Professor T.Ya. Khabrieva, if earlier the legal science
had two approaches to such regulation — sectoral and institutional impact
on social relations through legal norms, the characteristic of the modern
period is modular regulation, combining the possibilities of application of
different social regulators: forms of national and international law, acts of
technical regulation, ethical and other social regulators’.

Ethical regulators at the information stage of court and justice deve-
lopment form a multilevel system. The modern ethical regulatory system,
which defines the proper conduct of a judge, is characterized by a multidi-
mensional regulation and extends to a wider spectrum of social relations
than before. It is characterized by a combination of international standards
of conduct for judges and the national originality of the content of the moral
and ethical values enshrined in them.

The new properties of the ethical and regulatory system necessitate the-
oretical reflections on the notion and content of judicial ethics in the period
of digital revolutions, and therefore it is important to define its role and sig-
nificance in the further development of the judicial sphere.

Since the 1864 Judicial Reform, the issues of professional ethics of judg-
es have remained relevant for both scholars and practitioners. Their re-
search focused on specific ethical and legal aspects of judges’ status and
conduct, moral problems arising in different types of court proceedings, pro-
fessional culture [Kony, A.F., 1967, pp. 33-70; Yakovenko, V., 2008; Tele-
gina, V.A., 2008; Noskov, Yu.G. and Noskov, [.G., 2017; Kleandrov, M.I.,
2016; Shmatova, E.S. and Fomina, T.S., 2016; Lazukova, A.Yu. and
Bozova, K.Yu., 2018; Sharueva, N.V., 2019, p. 19; Vasechko, V.Yu., 2018].
There are scientific works devoted to court and judicial ethics, in which

! Khabrieva T.Ya. Projections of technological revolution in legal doctrine : report at the
plenary session of the VI Moscow legal forum “Russian legal system in the conditions
of the fourth industrial revolution”, Moscow, April 4, 2019.
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their differentiation depending on the subject and content is made, histor-
ical stages of formation and development of court and judicial ethics and
scientific ideas about them are revealed [Ivanova, L.A., 2015, pp. 58-59;
Vladykina, T.A., 2010; Cherevko, A.A., 2013]. In the competition of nation-
al judicial systems through independent international ratings, increased
attention in science is paid to the comparative analysis of foreign ethical
and legal systems governing the behaviourof judges, the evolution of mor-
al values as behavioural standards of judges [Muratov, R.E., 2015, p. 151;
Kleandrov, M.I., 2017; Muratov, R.E., 2017].

Problems related to the content of the ethical conduct of judges, includ-
ing retired judges [Appleby, G. and Blackham, A., 2018], in the digital age
are reflected in foreign literature [Anleu, Gh.R., Elek, J. and Mack, K., 2019;
Hamm, B. and Esplin, B.S., 2018; Lininger, T., 2018; Mak, E., Graaf, N. and
Jackson, E., 2018; McKoski, R., 2010; Abramson, L.W., 2000; Hughes, J.
and Bryden, Ph., 2013; Abramson, L.W., 1994; Kalhan, A., 2014].

Despite a sufficient range of sources discussing the problems of ethi-
cal behaviour of judges, in modern domestic and foreign legal science, the
theoretical issues of judicial ethics, considered as an element of modular
regulation of judicial activity in the digital age, are poorly researched and
disputed [Kleandrov, M.I., 2008; Kleandrov, M.I.,, 2011; Kleandrov, M.I.,
2019; Burdina, E.V., 2018; Burdina, E.V., 2019]. The lack of scientific con-
clusions on the subject matter and content of judicial ethics is linked to
practical difficulties on a number of topical issues, including the following:
the role of opinions of bodies of judicial community, comments to codes of
ethics in the mechanism of ethical regulation; the relationship between
ethical rules and disciplinary norms.

The purpose of the article is to justify the new idea of judicial ethics, to
define its subject matter, forms and means of regulation, meaning and role
of judicial ethics in the conditions of the modular type of regulation of ju-
dicial activity.

Theoretical Basis. Methods

The subject of this article is the problem of the essence, content and features
of judicial ethics in the new conditions of the technical revolution and the
information society, with other public needs for legal regulation.

The worldview and methodological basis for most of the works on ethical
and legal issues is the value-based approach to the moral standards of the
judge’s status and personality. By virtue of such approach the samples of
behaviour of a judge are revealed, which they should comply with in their
official and external activity [Mel’nik, S.V. and Nadtachayev, P.V., 2015;
Borovkov, A.V., 2013].

In today’s context of expanding ethical boundaries and objects of ethical
regulation, this approach, which focuses on ethical standards of conduct
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of a judge and is personally valuable, needs to be adjusted by making it
more systematic and complete. The present study uses as its methodolo-
gical basis a systematic analysis of both the value of the personality of the
judge and the principles of judicial conduct, as well as the values of judicial
activity, thus enabling new knowledge on integrated standards of judicial
ethics to be achieved.

A systematic, activity-personal approach to the study of moral and eth-
ical standards necessary in judicial work and determining the behaviour
of judges allows to reveal a new, broader view of judicial ethics, which is
not reduced to a set of moral restrictions and obligations imposed on the
judge.

Results

The nature of ethics is evolutionary as it evolves in the wake of evolving
social relations and the needs of society.

Ethical standards play a preventive and educational role, creating a
common cultural environment necessary for the realization of the rule of
law and justice, preventing situations in which a judge may use his or her
official powers to benefit himself or herself or those in his or her immedi-
ate environment. The development of ethical standards of conduct is recog-
nized as a measure to combat corruption and implement article 11 of the
United Nations Convention against Corruption?.

The evolution of judicial ethics in the modern conditions of the information
society is connected with the transition to a new stage of its development,
characterized by the following features: 1) formation of arrays of ethical
norms at supranational, interstate and national levels; 2) increasing role of
self-regulation of judges in defining standards and rules of conduct of judges;
3) increase in the totality of social relations arising in judicial activity and
subject to ethical regulation, expansion of boundaries of ethical influence
and practice of application of ethical principles and rules; 4) complication
of forms of judicial ethics and means of ethical regulation.

Since the beginning of the twenty-first century, the processes of
evolutionary change in judicial ethics have been particularly dynamic, with
the adoption of many international instruments that define fundamental
principles and rules of conduct for judges in their professional and non-
professional activities. Arrays of ethical standards have increased markedly,
and interest in the moral aspects of the conduct of judges has increased
many times, including for reasons of the complexity of the competition
procedures and requirements for judge candidates, and heightened public
sensitivity to the independence and impartiality of judges.

2 Adopted by General Assembly resolution 58/4 of 31 October 2003. URL: https://
www.un.org/ru/documents/decl_conv/conventions/corruption.shtml

Mpasocyaue/Justice. T. 2, Ne 3. 2020. OpuruHasibHble cTaTtbu



E.V. Burdina 17

At the international level, the most authoritative instrument in the field
of judicial ethics is the Bangalore Principles of Judicial Conduct (hereinafter
the “Bangalore Principles”), adopted at the Hague on 26 November 2002 and
endorsed by the United Nations Economic and Social Council Resolution
2006/23 on 27 July 2006%, thus becoming international customary law.

On the European continent, European value standards for the conduct
of judges, as expressed in acts adopted within the framework of the Council
of Europe* and the European Union®, are being developed taking these
principles into account.

Ethical arrays of norms as written rules of conduct for judges are also
being actively developed in national judicial systems.

Most European countries have adopted codes of ethics or other written
collections of ethical rules of conduct for judges. On the European conti-
nent, only a few States do not have adopted codes of ethics for judges or
similar collections of ethical conduct for judges, since legal norms act as
ethical regulators. Thus, no code of ethics has been adopted in Germany,
but the rules of conduct for judges are contained in the German Judiciary
Act of 19 April 1972 and the relevant acts of the German Lands. In Ireland,
where there is no code of judicial ethics, judges are required to act under
the Public Ethics Act 1995 and the Standards Act 2001. In Croatia, the
Code of Ethics for Public Officials®, adopted by the Government of the Re-
public of Croatia on 25 March 2011, applies, inter alia, to judges.

It can be argued that in today’s world an ethical and regulatory system
is being formed which defines ethical standards of conduct for judges and
develops as a multilevel, hierarchical system. It highlights the internatio-
nal, supranational (global), interstate (regional-local) and national levels.

3 URL: http://www.un.org/ru/documents/decl_conv/conventions/Bangalore_prin-
ciples.html

+  See, for example: Recommendation of the Committee of Ministers of 17 November
2010 No. CM / Rec (2010) to 12 Member States on judges: independence, efficiency
and responsibility // Russian Justice. 2011. No. 4; Conclusion of the Consultative
Council of European Judges to the Committee of Ministers of the Council of
Europe No. 3 (2002) “On the principles and rules governing professional conduct
of judges, in particular, ethical standards, conduct incompatible with the position
and impartiality” // Council of Europe. URL: https://wcd.coe.int; Conclusion of
the Consultative Council of European Judges (CCJE) No. 21 (2018) “Prevention of
corruption among judges” // Council of Europe. URL: https://wcd.coe.int; London
Declaration on judicial ethics (2010) // European Network of Councils for the
Judiciary (ENCJ). URL: https://www.encj.eu; European Charter on the Status of
Judges, adopted at the Multilateral Meeting of European Judges and Associations of
Judges, 8-10 July 1998 in Strasbourg // Russian Justice. 1999. No. 9.

5 London Declaration on judicial ethics (2010) // European Network of Councils for
the Judiciary (ENCJ): [www-site]. URL: https://www.encj.eu

6 Eticki kodeks drzavnih sluzbenika. URL: https://narodne-novine.nn.hr/clanci/
sluzbeni/2011_04_40_950.Html
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At the global level, international standards of ethical conduct for judges
are being developed, and States’ obligations to enshrine these standards
in national acts are being established. At the interstate level, geographical-
ly local standards (e.g. European standards) are adopted to provide useful
guidance in national regulation.

Codes of judicial ethics (or codes of judicial conduct) are adopted at the
national level, which, while based on international standards of judicial
ethics, reflect the specific characteristics of the particular society, the na-
tional justice system operating in the particular circumstances and social
conditions of the country”.

At the global level, judges in many countries are developing basic prin-
ciples of judicial ethics, enabling assistance to countries and establishing
supranational mechanisms to monitor judicial ethics.

For example, the Bangalore Principles set out standards of ethical con-
duct for judges: the principles of independence, objectivity (impartiality),
integrity, ethics, equality, competence and diligence; and provide general
guidance to States on the need to adopt national codes of ethics for judges,
which would enshrine these standards taking into consideration the spe-
cificities of the national legal system and cultural and ethical traditions. In
addition to indicating the adoption of codes or other written collections of
ethical rules of conduct for judges, international instruments provide gene-
ral rules for the development and adoption of codes of ethics. These include
rules on the development of codes of ethics for judges themselves, on the
distinction between codes of ethics for judges and disciplinary rules.

A variety of independent non-profit organizations have been established
to assist States in the area of judicial ethics and to monitor States’ compli-
ance with international ethical standards of conduct for judges. For exam-
ple, the Global Judges’ Integrity Network, established in April 2018 under
the auspices of the United Nations Office on Drugs and Crime, has identi-
fied as its priorities the development and implementation of codes of ethics
for the judiciary and the establishment of effective oversight, monitoring
and accountability mechanisms®. The Network provides an opportunity for
judges from different countries to share best practices and experiences, to
support each other and to join in the development of new tools and guide-
lines on ethics to strengthen integrity and prevent corruption in the judi-
ciary®.

7 See: Council of Europe, expert opinion on the project “Strengthening Judicial Ethics
in Turkey: expert assessment of relevant European standards and practices”. 3 June
2016.

8 URL: https://www.unodc.org/

9 A Global Judicial Integrity Network has been established. URL: https://www.unodc.
org/dohadeclaration/ru/news/2018/04 /chief-justices-and-senior-judges-launch-
unodcs-global-judicial-integrity-network.html
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Of interest is the Group of States against Corruption (GRECO), an in-
ternational organization established in 1999 by the Council of Europe to
monitor the compliance of member states’ legislation and law enforcement
practices with Council of Europe anti-corruption standards. There are
49 States members of GRECO, with membership in GRECO not limited to
Europe, but also the United States. GRECO is a reference mechanism for
Member States by helping to identify weaknesses in national anti-corrup-
tion policies and proposing the necessary legislative, institutional or ope-
rational measures, including ethical rules. GRECO provides a platform for
exchanging the best solutions in the area of detection and prevention of
corruption, and touches upon issues of judicial ethics as a means of com-
bating corruption'®.

An important sign of the professional ethics of judges is to enshrine
ethical issues in law and not just in ethical instruments. Judge’s ethics is
traditionally characterized by a close interlacing of moral and legal norms
[Cherevko, A.A., 2013, p. 160], contained in the rules of judicial procee-
dings and fixing the status of judges. In an information society, the inde-
pendence, impartiality, integrity of judges should be ensured not only by
the Constitution and relevant legislation, but also by judges themselves. In
this sense, the codes of judicial ethics adopted by judges themselves are
tools to protect the independence of judges and provide more or less pre-
cise guidance on the conduct of judges in contentious official or non-official
situations.

Thus, in the modular type of regulation of the conduct of judges, its ef-
fect is achieved through the synergy of law, morality and judicial self-go-
vernment, where the principles of ethical conduct of judges are designed to
strengthen existing legal norms and rules of conduct by which judges are
bound!!. Ethical regulation is precautionary in relation to the legal regu-
lation of judicial independence, ethical rules complement and reinforce le-
gal norms. Ethics of the judiciary is a guarantee instrument of judicial in-
dependence in all its manifestations.

In enshrining the principles of judicial conduct, judicial ethics are based
on judicial self-governance, whose bodies develop codes of judicial ethics,
modify and supplement them, adopt comments and recommendations to
them, give opinions on controversial ethical situations, and monitor the
proper conduct of judges in the forms prescribed by acts of the judiciary
community. In this regard, it is correct to conclude that the evolution of
judicial ethics in the context of the modular type of regulation reinforces
and expands the practice of judicial self-government. Judicial ethics are
by their nature the result and method of judicial self-governance, have a

19 https://www.coe.int/en/web/greco

11 Bangalore Principles of Judicial Conduct. URL: http://www.un.org/ru/documents/
decl_conv/conventions/bangalore_principles.shtml
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self-governed character and are developed on the basis of the experience
of the judicial community. And judicial self-governance, in its turn, is ethi-
cal, based on the emerging views of judicial practice about its moral values,
which shows the inseparable unity of judicial ethics and judicial self-go-
vernance.

An analysis of the norms establishing ethical principles and rules at the
national, supranational and international levels provides insight into the
content of judicial ethics and suggests a significant expansion in the area
of ethical impact.

The sphere of ethical regulation includes a variety of aspects related
not only to the proper moral conduct of a judge in his or her official and
non-official activities, but also to measures to ensure such conduct: ad-
vising judges on complex ethical issues, monitoring the ethical conduct
of judges, and examining complaints about unethical conduct by judges.
Many international instruments defining judicial ethics recommend the es-
tablishment of advisory bodies for judges, composed of judges themselves,
providing guidance and advice in complex ethical situations and operating
on a “peer to peer” basis!?. These recommendations have been implemented
in many national judicial systems.

The procedure and rules for advising judges on ethical issues in the
Russian Federation are set out in a number of acts of judicial self-govern-
ment. According to the provision of part 5 of article 2 of the Code of Judicial
Ethics®®, a judge in a difficult ethical situation has the right to make a re-
quest to the Commission on Ethics of the Council of Judges of the Russian
Federation, which is obliged to explain how the judge should act and make
a corresponding opinion on this matter. The establishment of a network
of judicial advisory institutions in Russia, designed to provide judges with
broad access to the system of delivering advisory assistance on ethical is-
sues, is linked to the adoption by the Presidium of the Council of Judges of
the Russian Federation of the Instruction on the organization of advisory
services!*.

12 See, for example: Global Code of Judicial Ethics, adopted during the International
Conference on the Independence of Judges, held at the University of Bologna and
Bocconi University of Milan in June 2015, para. 1.4. (Bologna and Milan Global
Code of Judicial Ethics, 2015). URL: http://www.jiwp.org/ #!global-code-of-judicial-
ethics/cldnr; Conclusion of the Consultative Council of European Judges to the
Committee of Ministers of the Council of Europe No. 3 (2002) “On the principles
and rules governing professional conduct of judges, in particular ethical standards,
conduct incompatible with the function and impartiality”.

13" Code of Judicial Ethics (as amended on December 8, 2016). Approved by the VIII All-
Russian Congress of Judges on 19 December 2012 // Council of Judges of the
Russian Federation. URL: http:/ /www.ssrf.ru

See: Instruction on the organization of advisory services for judges of general, military
and arbitration courts and lay judges on the prevention of corruption, prevention
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In Croatia, according to Chapters V-XI of the Code of Ethics of Public Of-
ficials'®, ethics commissioners and an ethics committee are formed with the
right to monitor compliance with ethical principles and to consider com-
plaints about unethical conduct of public officials, including judges.

In the literature, the notion of judicial ethics is traditionally associated
with the regulation of professional conduct of judges both in the course of
their official activities and in personal life [Gusejnov, A.A., 2004, p. 159],
and the subject of judicial ethics is understood as “increased moral re-
strictions and standards for representatives of the judiciary community”
[Cherevko, A.A., 2013, p. 160].

At present, in addition to the traditional issues of judicial conduct, ethi-
cal standards and values in the various areas of court administration are
being established.

The new realities of our time should recognize the spread of the regula-
tory impact of judicial ethics on the growing range of social relations arising
in the organization and activities of courts, the expansion of the boundaries
of ethical regulation.

Thus, the impact of ethical principles with regard to the procedures car-
ried out by judicial self-governing bodies concerning the competitive selec-
tion of candidates for vacant judicial positions, certification of judges and
promotion of judges in their careers is noticeable.

Ethical regulators of judges’ conduct define perceptions of disciplinary
misconduct, disciplinary proceedings and disciplinary liability measures.
Questions of judges’ disqualification and recusal due to doubts about their
objectivity, including conflicts of interest, have ethical and legal content.

Ethical problems are found in the organizational and administrative
sphere of judicial activity: in the distribution of cases in court among
judges, in the resolution of issues related to their specialization, in the
exercise of judicial and administrative authority by heads of courts and in
other matters related to the organization of court activities.

Evidence of the expansion of the range of public relations that are subject
to the regulatory impact of ethical norms can be found in documents of
international organizations.

Thus, in the Commentary of the OSCE Office for Democratic Institutions
and Human Rights on the Commentary to the Code of Judicial Ethics of the
Republic of Kazakhstan dated 27 December 2018, in order to ensure full
compliance of this Commentary and the Code with international standards
and good practice in the field of judicial ethics, it was recommended to

of conflicts of interest and compliance with ethical requirements for the conduct
of judges, approved by Decision No. 689 of the Presidium of the Council of Judges of
the Russian Federation of 3 December 2018.

15 Eticki kodeks drzavnih sluzbenika. URL: https://narodne-novine.nn.hr/clanci/
sluzbeni/2011_04_40_950.html
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consolidate rules on the procedure and preferred actions of judges in cases
of illegal influence, threats or pressure, as well as provisions on possible
mechanisms for filing complaints against judges in cases of illegal influence,
threats or pressure!®.

According to the work plan of the Global Judges’ Integrity Network for
2018-2019, the following activities are planned: development of guidelines
on the use of social media by judges; revision of the Bangalore Principles of
Judicial Conduct and Commentary; improvement of judicial ethics training
tools and training of trainers; sharing of best practices in judicial ethics
training; development of guidelines on software development for court
and case management in line with the Bangalore Principles of Judicial
Integrity'”.

Thus, the practice of ethical regulation reveals a broader set of social
relations arising in judicial activity, which are influenced by ethical norms
and rules, where its components are subject to classification into two main
groups: relations concerning the professional and out-of-office conduct of
judges and relations concerning the organization of judicial activity and
judicial self-government.

With this in mind, two types of standards are singled out as forms of
judicial ethics: the first set forth the values of a judge’s personality and
his or her conduct, and the second set forth the principles and values of
judicial activity.

According to the London Declaration on Judicial Ethics, “Judicial
ethics — principles, values and quality”, adopted by the European Network
of Judicial Councils (ENCJ) and acting as guidelines for the conduct of
European judges, judicial ethics should not only consist of the principles
of conduct to which a judge must adhere, but also the values of judicial
activity to be implemented.

The expansion of the substantive content and boundaries of ethical
regulation leads to a new understanding of judicial ethics, which is
developed in the legal science and practice of judicial activity and is not
related solely to the definition of the values of the personality of the judge.

In foreign literature, judicial ethics is considered not only in the tradi-
tional sense, as a set of rules ensuring the moral conduct of judges [Cur-
tin, A.V., Solomon, L. and Lebovits, G., 2008], but also as a means of ad-
ministration of judicial activity [Simonis, M., 2017].

The new approach defines judicial ethics in two ways: as a system
of professional values and as an institutional tool of the judiciary, it is
an integral part of judicial administration based on the principle of self-
regulation.

16 URL: https://www.osce.org/ru/odihr/410411?download=true
17 URL: https://www.unodc.org/ji/en/about.html
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New approaches to judicial ethics, understood in the context of judicial
administration, are based on its role in ensuring independent and fair
justice.

Ensuring the honesty of judges is not only a moral issue; judicial
integrity makes it possible to make justice more qualitative and responsive
to the needs of citizens, and judicial activity more effective. This leads to the
instrumental and managerial impact of ethical categories.

A broad interpretation of the notion of judicial ethics entails new
approaches to defining its subject matter.

The subject of judicial ethics is not only the rules of conduct that must be
observed by a judge in the performance of duties established by law and in
their free time from direct duties. The subject of judicial ethics also covers a
set of general principles of work of a judge as values important for a role and
value of court in society, and also personal qualities of the judge personifying
judicial authority. According to the London Declaration on Judicial
Ethics, “Judicial ethics — principles, values and quality”, independence,
honesty, impartiality, restraint and circumspection, diligence, respect and
listening skills, equality of treatment, competence and transparency are
general, fundamental values and principles of the judge’s work (Part I of
the Declaration). Personal qualities of wisdom, loyalty, humanity, courage,
seriousness and reasonableness, ability to work, listening and effective
communication are the ethical qualities that a judge is called upon to
demonstrate, as they are aware that their professional conduct, their
personal life and their behaviour in society influence perceptions of justice
and public trust (Part II of the Declaration)!®.

Thus, within the framework of new approaches to understanding judi-
cial ethics having managerial influence on judicial and organizational re-
lations, the subject of judicial ethics should be understood not only as a
certain set of principles of conduct of a judge, but also as values of judicial
activity and moral qualities of judges themselves [Burdina, E.V., 2019].

The expansion of the field of ethical regulation and the strengthening
of judicial ethics in the context of court administration raise challenging
questions about the forms of judicial ethics and the means of ethical regu-
lation that contribute to its greater effectiveness.

Arrays of ethical norms in the sphere of judicial activity are assessed in le-
gal periodicals as ethical systems or self-regulation systems [Hellman, A.D.,
2007]. For effective regulation, an ethical regulatory system must have an
internally ordered structure and interaction between elements.

In the literature three classes of existing sets of objects are distinguished:
unorganized sets (“summative whole”), unorganized (simply organized
systems) and organic systems [Ershov, V.V., 2018, p. 144]. If the system
of law refers to a simply organized system, which, along with the organic

18 URL: https://www.encj.eu/articles/82
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system, is distinguished by the properties of integrity and the resulting stable
structure, then an array of Russian ethical rules is a much less organized
system, something between the summative whole and the non-organic
system. This conclusion is argued by the fact that in the array of ethical
rules, the elements are largely autonomous with respect to each other. The
interaction of the elements is poorly organized and there are significant
gaps in the acts, which is filled with contradictory and inconsistent practice
of determining the proper conduct of judges in different courts and regions.

The norms of judicial ethics enshrined in the Russian Code of Judi-
cial Ethics need further development due to the dynamic nature of so-
cial development, as new ethical issues emerge, the solution of which
changes the system of ethical principles and values and expands the
content of previously known ones. The problem of creating safeguards
to prevent conflicts of interest could be cited as an example. Of inter-
est are, in particular, the ethical rules and recommendations adopted
in foreign countries (France, Scotland, etc.), which establish the ob-
ligation of court managers to prevent the risk of a conflict of interest
when receiving from judges the annual information about the place of
work of their relatives and not to distribute cases where the parties to
a dispute are members of their family. This rule should be implement-
ed in the Russian ethical system, as well as the broader interpretation
of the term “member of the judge’s family” in accordance with the Ban-
galore Rules of Judicial Conduct should be enshrined in the Code of
Judicial Ethics. We consider less successful the use of the term “per-
sons related to the judge” in the conclusions of the Commission on
Ethics of the Council of Judges of Russia for the mentioned cases!®.

Despite the differences in the codes of ethics between countries, they
are all based on international human rights provisions. Judges, like other
citizens, have the right to privacy, to freedom of speech and religion and
to freedom of association. It is important to strike a balance between
the interests of judges and the public interest in ensuring the integrity
of the judge by establishing certain restrictions and prohibitions, placing
greater ethical responsibilities on judges. It seems that there is a problem
of not allowing excessive restrictions on the rights of judges in their non-
professional activities, as well as in the resignation of a judge.

The useful experience of ethical regulation in foreign countries expanding
the system of ethical standards could be used in Russia. Thus, in Article 7
of the Lithuanian Code of Judicial Ethics adopted on 28 June 2006, we find:
“According to the principle of respect and loyalty to the State, a judge shall

19 See: Conclusion of the Commission of the Council of Judges of the Russian Federation
on Ethics of 5 December 2018 Nel6-KE “On the exclusion of the situation of conflict
of interest in the arbitration court regarding a separate dispute in insolvency
(bankruptcy)”. URL: http:/ /www.ssrf.ru/page /30584 /detail/
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use an official identification card, gown, and symbols only when performing
his duties in accordance with the requirements of legal acts, and appreciate
and protect them”?°. It is believed that the establishment of such principles
of ethical conduct of a judge as respect and loyalty to the state and respect
for colleagues in the Code of Judicial Ethics will not only be useful for the
practice of ethical regulation, but will also strengthen the independence
and autonomy of the judiciary.

Given the amorphous and general nature of the wording of the Russian
Code of Judicial Ethics, there is a wide range of unresolved complex ethical
situations that judges face. At the same time, there are more and more
ethical issues to discuss.

Thus, the Code of Judicial Ethics does not provide guidance on how
judges behave in social media. Given the importance of social networks as a
means of expression and communication, and the impact of the statements
published on them, ethical rules and recommendations on the topic should
be formulated, since the right to freedom of expression and the use of social
networks as a means of communication clearly applies to all judges?!.

It is very difficult to answer the following questions: what behaviour
on social networks is acceptable and appropriate; the circle of friends on
Facebook and similar social networks (whether it generates a conflict of
interest); the type of information that a judge can only share with a narrow
circle of friends; and the possibility that one of them will also share this
information and it will become public knowledge. Judges need to know
what is permissible and what is not permissible with regard to other issues
related to social media behaviour. For example, can a judge examine the
factual circumstances of a case through Facebook (or similar networks,
provided that this is made public in court), leave supportive or disapproving
comments under online publications (which, depending on the situation,
may call into question the objectivity of the judge)?

A number of international instruments, such as the Global Code of
Ethics for Judges 2015, as well as national ethical acts of several European
countries (France, Scotland, Lithuania) provide recommendations and
rules in this regard that could be used to develop a national ethical system.

The upstream impact of ethical rules would be more effective if the na-
tional ethical system had a commentary on the Code of Judicial Ethics as
well as advisory opinions from the commissions of judges’ councils on ethi-
cally complex situations as regulatory tools. The commentary, as an ap-

20 Code of Ethics of the Judges of the Republic of Lithuania. URL: https://www.teismai.
It/en/self-governance-of-courts/judicial-ethics-and-discipline-commission/about-
commission/667

21 The Global Code of Judicial Ethics, adopted during the International Conference on
the Independence of Judges, held at the Universities of Bologna and Milan (June
2015). URL: http:/ /www.jiwp.org/#!global-code-of-judicial-ethics /cldnr
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pendix to the Code of Judicial Ethics, could provide guidance to judges on
appropriate behaviour in complex professional or non-official situations.
Such appendices (comments) have been adopted in France, Scotland, USA,
Kazakhstan and other countries. They contain comments on ethical stand-
ards and examples of how a judge should behave in specific situations. The
adoption in Russia of an appendix to the Code of Judicial Ethics (or re-
commendations on conduct in specific situations) will make the latter more
understandable and efficient, ensure more effective ethical regulation and
administration of judicial activities, which in turn will lead to a system of
ethical rules to greater unity and integrity.

This appendix could cover in more detail the following topics and com-
plex ethical issues: the judge and his close circle; extrajudicial activities of
the judge; the judge and social networks; the judge and his previous work;
the judge and the staff of the court administration; the judge, his speciali-
zation and the distribution of cases in court; other topics of interest. Some
of these topics are not reflected either in the Code of Judicial Ethics or in
the conclusions of the Commission on Ethics of the Council of Judges of
Russia and are subject to discussion.

The expectations of judges are matched by such an ethical impact
mechanism where the normative and value content of the Code of Judicial
Ethics is explained in its appendices and supplemented by consistent
conclusions of the Commission on Ethics of the Council of Judges of
the Russian Federation and relevant commissions of regional councils of
judges. The regulatory impact of the said instruments is enhanced provided
that they are available on the Internet.

We believe that comments on the Code of Judicial Ethics or other
recommendations on its application adopted by the bodies of the judiciary
community, as well as advisory opinions of the ethics commissions, which
contain interpretations of ethical principles and values, should be published
on the official websites of the councils of judges, and should be constantly
systematized for the convenience of judges.

Thus, an important role in the mechanism of ethical impact in modern
times is assigned to such tools as comments on the code of ethics of
judges, advisory opinions of bodies of judicial community, documents of
qualification boards of judges on various issues of their activities related
to ethical aspects, materials of judicial practice. Their importance in the
ethical and legal regulation of judicial activity will undoubtedly increase
in the context of the growing role of judicial self-government. On the
basis of the above circumstances, the place of the said self-governing
instruments in the mechanism of ethical regulation has been fixed in the
ethical codes of individual countries. Thus, Article 10 of the Estonian
Code of Ethics for Judges establishes the following provisions: “The
requirements of professional ethics shall be interpreted in accordance
with the law, the decisions of the Disciplinary Board, the established
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practice and practice of the judiciary as well as the opinion of a senior
colleague and the conscience of the judge. These principles are the basis
for choosing the conduct of a judge in matters not covered by the Code
of Ethics”?2.

In modular regulation, legal and ethical norms, closely interacting and
intertwined, do not lose their own nature and attributes. Despite the fact
that ethical regulation expands its boundaries and substance, it would be
wrong to link violation of ethical norms with disciplinary (legal) responsi-
bility.

The Code of Judicial Ethics is not a collection of disciplinary rules. Vio-
lation of the Code of Judicial Ethics does not in itself lead to the initiation
of disciplinary proceedings and does not constitute a disciplinary offence.
Meanwhile, the definition of a disciplinary offence, enshrined in part 1 of
Article 12.1 of the Law of the Russian Federation “On the Status of Judges
in the Russian Federation” of 26 June 1992, No. 3132-1, makes it possible
to identify the violation of the Code of Judicial Ethics with the commission
of a disciplinary offence. Since disciplinary measures may be taken in the
event of gross and unforgivable offences committed by judges which are
detrimental to the reputation of the judiciary, it is necessary at the level of
federal law to distinguish between violation of ethical duties and discipli-
nary misconduct, indicating that disciplinary liability may be imposed only
for gross, unforgivable or repeated violations of judicial ethics incompatible
with judicial status.

Discussion and Conclusion

Based on the above, the following conclusions are justified in the paper.

The modern stage of development of judicial ethics is characterized by the
following features: 1) formation of arrays of ethical norms at supranational,
interstate and national levels; 2) increasing role of judicial self-regulation
in defining standards and rules of conduct of judges; 3) expansion of
boundaries of ethical influence and practice of application of ethical
principles and rules; 4) complication of forms of judicial ethics and means
of ethical regulation.

The expansion of the substantive content and boundaries of ethical
regulation has led to a new understanding of judicial ethics. Judicial
ethics is defined in two ways: as a system of professional values and
as an institutional tool of the judiciary, it is an integral part of judicial
administration based on the principle of self-regulation.

22 Kohtunike e etika koodeks (Estonian Code of Ethics for Judges). Adopted by the
Third Ordinary Congress of Estonian Judges on 13 February 2004, amended on
8 February 2019 by the eighteenth Ordinary Plenary Session of Judges. URL:
https:/ /www.riigikohus.Ee/et/kohtunikuamet/kohtunike-eetikakoodeks
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Based on the understanding of judicial ethics having managerial
influence on judicial and organizational relations, the subject of judicial
ethics is not only a certain set of principles of conduct of a judge, but also
values of judicial activity and moral qualities of a judge himself.

Two types of standards are distinguished as forms of judicial ethics: the
first one, which enshrine the values of a judge’s personality and his or her
conduct, and the second one, which refer to the organization of judicial
activity and enshrine the principles and values of judicial activity.

It is recognized that such mechanism of ethical impact is optimal where
the normative and value content of the Code of Judicial Ethics is explained
in the comments to it and supplemented by consistent conclusions of the
Commission on Ethics of the Council of Judges of the Russian Federation and
the relevant commissions of regional councils of judges. An important role in
the ethical impact mechanism is assigned to such tools as the documents of
qualification panels of judges and the materials of judicial practice.

In modular regulation, legal and ethical norms interact and intertwine
closely, but do not lose their own nature and attributes. The Code of Judicial
Ethics is not a collection of disciplinary, legal by nature, norms. Disciplinary
liability may only be incurred for gross, unforgivable or repeated violations
of judicial ethics incompatible with judicial status.
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BeepeHne. 3abota 0 300pPOBbE rpaxiaH — BaxHeWwas 3agada noboro rocygapcrtea. Cra-
T8 41 KoHcTuTyumm Poccuinckon degepauum Npsamo 3akpennseT npaBo KaXKAoro Ha oxpaHy
300pPOBbS Y MEAULIMHCKYHO MOMOLLb. HECMOTpPS Ha Ty 61aropogHyto 1 F'yMaHHYH MUCCUIO, KOTO-
PY0 MpU3BaHbl OCYLLIECTBNATb MEAMLMHCKME pabOTHUKKM, OKa3biBasi MOMOLLIb JIIOAAM M cracas
WX XXM3HW, NocnefHee Bpemsi YHeTKO 0603Ha4unace npobnema BpaqebHbIX OLLMOOK (ATPOreHuni),
NPVBOAALLMNX K TPArnyHbIM NocrneacTBUaM.

Bblicokas o6LLieCTBEeHHas ONacHOCTb TAKOrO pofa SIBMEHWI BbI3bIBAET HEO6XOAUMOCTb MX Yro-
NOBHO-MNPaBOBOW OLEeHKW. [po6emMbl, BO3HUKAIOLLME NMPU 3TOM, CBA3aHbI B MEPBYIO o4epenb C
pasHoNIaHoBbIM MOHUMAHWEM CYLLHOCTM BpayebHbIX OLUMOOK M ATPOrEHHbIX MPECTYNIeHni,
OTCYTCTBMEM €OMHO06pa3ns B MPUMEHEHWUM YrONIOBHOMO 3aKOHa, YCTaHaBNMBAIOLLErO OTBET-
CTBEHHOCTb 3a X COBEpLLEHME.

Teopetuydeckne ocHoBbl. MeTofel. CTaTba OCHOBaHa Ha aHanM3e POCCUCKOTrO 1 3apyGexXHOro
YrOfIOBHOI0, aAMMHUCTPATUBHOMO, MPaXXAaHCKOro 3aKOHOAATENbCTBA, MPUrOBOPOB U PELLIEHWI Cy-
[I0B, Hay4HbIX NMy6MKaLmMiA B POCCUMCKNX U 3apyBexHbIX N3aaHusx. Micnonb3oBaHbl 3aKnio4eHns
3KCMEPTOB, OOKTPUHANBHbBIE MOEWN U MHEHMsI MO BOMpocam TeMbl AaHHOW paboTbl. B npouecce
NOAroTOBKM CTaTby NPUMEHSNCS P O6LLIEHAYHHbBIX M YACTHOHAYYHbIX METOLOB UCCNEQOBaHNS.
Pesynbratsl nccrnefoBaHusi. PaccMoTpeHbl BOMPOChI, CBA3aHHbIE C OCOOEHHOCTAMMW YrofioB-
HO-NPaBOBOW OLEHKM OesiHUA, COBEPLUAEMbIX MEAULMHCKMMU paGoTHUKaMM B npoLecce npo-
heccroHanbHon aeaTensHocTh. [prBeaeHbl NO3ULMK CNELManucToB, Kacatollmecs onpeae-
NEeHVs 3TOW cneumndUYecKon rpynnbl NPeCcTynneHuin, opMynmnpyeTcs aBToOpcKoe BUAEHNE BO-
NPOCOB OTHECEHWS KOHKPETHbIX O6LLECTBEHHO OMaCHbIX OEAHUMA K KaTeropum «ATporeHHble».
VMccnepoBaHo OeNCTByOLLIEE 3aKOHOAATENLCTBO B cthepe 3ApaBOOXpaHEHMs, MO3BONSOLLEE
KOHKPEeTU3MpoBaTh NPUMEHSIEMYIO B CTaTbsX YronoBHOro kogekca Poccuiickon degepauun,
npepycmMaTpmBaroLLMX OTBETCTBEHHOCTb 3a ATPOreHHbIe MPECTYMNIEHNS, TepMuUHonoruto. MNpo-
aHanu3upoBaHa cynebHo-cneACTBEHHAs NPaKTUKa NPUMEHEHMS YKa3aHHbIX HOPM YroflOBHOMO
3aKOoHa, BbISBIIEHbI MPO6EMbI KBaNMdMKaLmMm Takoro pofa AesHUN.

O6cyxaenve n 3akoyeHve. B 3aknioyeHny aBTopbl pas3rpaHMymMBaloT NOHATUS «BpadebHas
OLLMGKa», «HECHACTHbIN Cryyan», «ATPOreHHOe NPEeCTyneHne»; ONPefenstoT, YTO YMbILLUNEH-
HOE COBEpLLEHME ATPOreHHOro NPecTynieHns criegyeT oueHnBaTtb Nn6o no npasunam o6 o6-
CTOATENbCTBAX, MCKIIOHAIOLLMX NPECTYNHOCTb AesHNS, MO0 Kak 06LLeyronoBHoe AesHue; 060-
3Ha4alT KPyr COCTaBOB MPECTYMIEHUIA, ONpedensaeMbIX KaK «ATPOreHHble»; MPUXOASAT K BbIBO-
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Ly O TOM, YTO peLleHVe Npo6ieMbl MPOTUBOAENCTBUS ATPOrEeHHbIM MPECTYNNEHUAM HEe MOXeT
6bITb CBA3AHO C YCUITEHVEM WIN PACLLMPEHNEM YrONOBHON PEnpeccui.

KnioueBble cnoBa: STPOreHHble MPECTYMeHns, MeauuMHCKMe pPaBoTHUKW, KBanudukaums
NpecTyneHnin, He6PEXHOCTb, HEOCTOPOXHOCTL
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Introduction. Caring for the health of citizens is the most important task of any state, and the
article 41 of the Constitution of Russia directly establishes the right of everyone to protection of
health and medical care. Despite the noble and humane mission that medical workers are called
upon to carry out, helping people and saving their lives, the problem of medical errors (iatrogenic)
leading to tragic consequences has clearly indicated its presence recently.

The high public danger of such phenomena causes the need for their criminal law assessment.
The problems that arise in this case are connected, first of all, with a diverse understanding of
the essence of medical errors and iatrogenic crimes, the lack of uniformity in the application of
the criminal law establishing liability for their commission.

Theoretical Basis. Methods. The article is based on the analysis of Russian and foreign criminal,
administrative, civil legislation, court sentences and decisions, scientific publications in Russian
and foreign publications. In addition, expert opinions, doctrinal ideas and opinions on the topics
of this work were used. In the process of preparing the article, a number of general scientific and
private scientific research methods were used.

Results. The article discusses issues related to the specifics of the criminal law assessment
of acts committed by medical workers in the process of professional activity. The positions
of specialists are given regarding the definition of this specific group of crimes, the author’s
vision is formulated on the classification of specific socially dangerous acts as “iatrogenic”. The
current legislation in the field of health care is examined, which makes it possible to concretize
the terminology used in the articles of the Russian Criminal Code providing liability for iatrogenic
crimes. The judicial-investigative practice of applying the indicated norms of the criminal law is
analyzed, the problems of qualification of such acts are revealed.

Discussion and Conclusion. In conclusion, the authors differentiate such concepts as “medical
error”, “accident”, “iatrogenic crime”, determine that the deliberate commission of an iatrogenic
crime should be assessed either according to the rules on the circumstances that exclude the
criminal act, or as a general criminal act; designate a circle of crimes defined as “iatrogenic”;
come to the conclusion that the solution to the problem of counteraction to iatrogenic crimes
cannot be associated with the intensification or expansion of criminal repression.

Keywords: iatrogenic crimes, medical professional, qualification of crimes, causing harm to
health, carelessness, manslaughter, negligence

For citation: Ivanchenko, R.B. and Zaryaev, V.A., 2020. Criminal law analysis of iatrogenic
crimes and practice of applying the norms of criminal law, providing responsibility for their com-
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BBezmeHnue

B cneumasbhoit autepatype 3a mocaenHHe AECATH AET YTOAOBHO-TIPABO-
Bad IrpobaeMaTuKa, CBA3aHHAS C IIPECTYIIACHUSIMH, COBEPIIIaeMbIMU B Me-
OUITMHCKOH cpepe, HMccaeqoBaHa Ha JOCTATOYHO XOPOIIIeM YpoBHe. Tem He
MeHee BOIIPoc 00 OIpe/ieAeHUH Kpyra HaubOoAee THUITMYHBIX ITPECTYIIACHUH,
COBEpPIIIaeMbIX B CUCTEME OKa3aHUS MEIUIIMHCKON ITOMOIIH, 0003HaYaeMbIX
TEPMHHOM «ITPOT€HHBIE», HCCAEIOBAH HEOCTATOYHO.

B mokTpHHE YTOAOBHOIO IIpaBa IIOMBITKH ONPEAEACHUS KPUTEPUEB OAST
BBIZIEA€HHUS B OTJIEABHYIO TPYIILy OOIIIECTBEHHO OTIACHBIX ESIHUM, COBepIla-
€MBIX MEIUIIMHCKUMHU paboTHUKaMHU, ITPeIIIPUHUMAAUCH HEOJHOKPATHO.

Tak, 11.0. HukuTuHa onpeneAdeT IPECTYIACHHS B cpepe 31paBoOXpaHe-
HUS Yepe3 9AEMEHTBI COCTaBa IIPECTYIIACHUS: B Ka4eCTBe OOBEKTA BbIIEAL-
FOTCS OTHOIIIEHUS MEKIy BpPadoM H HAIlUEHTOM; OOBEKTUBHYIO CTOPOHY CO-
CTaBASEeT HEHaAeKalllee BBIIOAHEHHE AMOO HEBBIIIOAHEHUE MEIHITMHCKUM
PabOTHUKOM €ro ImpogeCCHOHAABHBIX UAU CAYZKEOHBIX 00S3aHHOCTEM, KOTO-
Ppoe accolupyeTcsl ¢ HapyIlIeHueM MEeIUIIMHCKUX CTaHIapTOB BpadeBaHUd,
JOAYKHOCTHBIX HHCTPYKITUH, MOPAABHBIX U 9TUYECKUX HOPM; CYOBEKTOM IIpe-
CTYIAEHUS BBICTYIIAET MEIUIIMHCKHYE pabOTHUK, obAamaroiuii crierudu-
YEeCKHMMH OTHOIIEHUsaMH C mnanmeHtoMm [Hukwtmua, U.0., 2007, c. 81-82].
K uncay ykazannubeix npectynaeHuit 1.0. HUKUTHHA OTHOCUT: IIPECTYIIACHUS
opotuB ku3Hu (4. 1 cr. 105, m. «m» 4. 2 cT. 105, gu. 2 cr. 109, 124, 235
YroaoBHOro Komekca Poccuiicko#t Peneparuu (YK P®), 3mopoBba yeaoBeKa
(. wx» 4. 2 cT. 111, cT. 112, 115, 9. 2 c1. 118, 4. 4 cT. 122, 4. 3 cT. 123,
4. 1, 2 c1. 124, 4. 1 c1. 235 YK P®), npectynaeHus, cTaBdIllie B OIIACHOCTD
KU3HBb U (MAM) 3[0pOBbe YeaoBeka (cr. 120, 4. 1 ct. 123, cr. 2282, 233 YK
P®), mpectynaeHus TPOTHUB UHBIX TAPAHTUPOBAHHBIX IIPaB U CBOOOI TpazK-
naH (4. 2 ct. 128, cr. 137 YK P®), mpoTHUB UMYIIIECTBEHHBIX HUHTEPECOB I'Pazk-
nau (ct. 159, 160, 163, 165 YK P®), unrepecoB cayk05bI (cT. 201, 285, 2852,
286, 288, 289, 290, 292, 293 YK P®) [Hukurusna, 1.0., 2007, c. 86-87].

H.A. Oruepy0OOB moAaraeT BEPHBIM HE OTHOCHUTDH K YHUCAY KPUMHUHAABHBIX
SATPOTEeHUH Pl OOIIECTBEHHO OITACHBIX AESHUH, ITOCATAIOIINX Ha 3/10POBEE
HaCeAeHUs, OOIIIeCTBEHHYI0 HPaBCTBEHHOCTh, HHTEPECHI CAYKOBI, a TakKe
COOCTBEHHOCTB. MBI COAMIAPHBI C €T0 TO3UIIUEN B TOM, YTO TAKOTO POIa CO-
CTaBBbI HE OTHOCSATCH K ITPOPECCHOHAABHOH eI TEABHOCTH MEIUITMHCKUX pa-
OOTHHUKOB, IOTOMY YTO HX COBEPILIEHNE He 3aTparuBaeT B3auMOOTHOIIIEHUH
«Bpad — IMallUeHT» U He CBA3aHO C A€YEHUEM, JUATHOCTUKON UAW APYTUMHU
MaHUIYAdIIUAMU C rtarmenToM [OrHepy6oB, H.A., 2010, c. 44-45].

Emre Goaee y3KHil 1OAXod B OIIPEAEACHUU BpadeOHBIX MIPECTYIIACHUMH
npenasaraetr H.B. MUpPOIIHUYEHKO, KOTOPasd UCXOAUT M3 TOTO, YTO K TAKUM
JEeIHUSM HY>KHO OTHOCHUTBH TOABKO T€, KOTOPBIE COBEPILIAIOTCS ITPU BBIIIOA-
HEHUH ITPO(PEeCCHOHAABHBIX MEIUIIMHCKUX 00s13anHocTedt. H.B. Mupomau-
YEeHKO OTHOCUT K YHCAY TAKOBBIX [IB€ I'PYIIbI IPECTYIIACHUH: IIPEeCTyIIHOE
HeoKas3aHHe MeIUIIMHCKOH momouu (cT. 124 YK P®) u npecTynHoO HeHan-
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AezKalllee OKa3aHue MEIUIIMHCKOM momon (4. 2 ct. 109, 118, 4. 4 ct. 122,
ct. 123 YK P®) [Mupomangenko, H.B., 2007, c. 6-7].

[ToraraeMm Takyro O3UIHIO HanuboAee IIPHEMAEMON IIPH PACCMOTPEHUHN BO-
IIpoca O IIPU3HaHHUHU TOT'O MAW MHOI'O AEeTHUS ATPOreHHBIM 3a HEKOTOPBIM HC-
KArOYeHHeM: oTHeceHHe CT. 123 YK PP K ux 4HcAy O4€Hb YCAOBHO BBHUy HEO-
IIPENEACHHOCTH CYyOBEKTa 3TOI0 IIPECTYIIACHHS, KOUM SIBASETCS AUIIO, HE HMe-
OIIlee BBICIIIET0 MEIUITMHCKOI0 00pa30BaHUs COOTBETCTBYIOIIETO ITPOOHAS.

ITo yrBepxknenuto M.I1. KaetimenoBa u E.K. CeHOKOCOBOM, «B cuUCTeME
“MeIUIIMHCKHHE paboTHUK — HAIIUEHT” BO3MOXKHO COBEPIIIEHUE U APYTUX e-
SHUM, HalpuMep, yOuiicTBa M3 COCTpaLaHUsT HAHM IO 3aKaly, AUOO TaKux
OPUMHUTHUBHO-KOPBICTHBIX, KaK, B YaCTHOCTH, HU3BATHE 30A0TBIX KOPOHOK
y Tpyma caHuTapoM Mopra» [Kaetimenon, M.Il. u CenokocoBa, E.K., 2017,
c. 698], ogHaKO OTHECEHHE TAKOBBIX K STPOr€HHBIM OVIEeT HEIIpaBHUABHBIM
BBU/Y TOTO, YTO MEAUIITMHCKUN pabOTHUK BBIXOAUT 3a IIPeAeAbl CBOUX IIPO-
deccroHaABHBIX 00s13aHHOCTEH M COBEPIIaeT YMBIIIIACHHbIE JeHCTBH.

HekoTopble HccAefOBaTEAN ITOAATAIOT, YTO CPEAN MEIUIIMHCKHUX OIIHNOOK
HEOOXOOMMO Pa3ANdaTh IIPOTHBOIIPABHBIE BUHOBHbIE IESTHUS METUITMHCKUX
paboTHHKOB (YUpeROeHUH) U CAyYaH IPUINHEHHS Bpea [IallueHTy IIPH OT-
cyrcrBuu BuHbI [Kanyaaukosa, A.B., ®porosa, E.B. u Pporos, 4.A., 2003,
c. 22].

Bpauebnag omubka, kak cuuraer M.A. TpyHOB, ecTb «HeBepHas OLleHKa
MEAUIITHCKUM COTPYIHHUKOM, COBEPIINBIINM OUTHOOYHBIH IIOCTYIIOK, CBOUX
neticTBUil (0e3mefCTBHUS), TTOCAEACTBUE HAM (PAKTUYECKUX OOCTOSTEABCTB
COIETHHOI'0; HEIIpaBHABHOE IIPEACTaBA€HHE Bpada O AeHCTBUTEABHOM H
3THYECKOM XapaKTepe COBEPIIIEHHOr0 UM U ero pe3yabrarax» [TpyHoB, 1U.A.,
2010, c. 35].

ITo HammeMy MHEHHIO, 9TH YTBEPKAEHHUI Hy>KIAaI0TCd B YTOYHEHUH. Ecan
BECTH pPeYb O BHHOBHBIX AEAHHSIX MEAUIIMHCKUX PA0OOTHUKOB B HCCACIyE-
MOM KOHTEKCTE, TO IIPEACTAaBASIETCS, YTO OHHU MOTYT OBITH TOABKO HEOCTO-
poxubiMHu. [ToaaraeMm, uTo BpadebHas ommmbKa (B YHCTOM BHIE) TAK¥Ke CO-
BepIlIaeTcd IIPU OTCYTCTBHU BHHBI. JTO CUTYyaIlMH, KOTOPBbIE MOTYT OBITH
CBsI3aHBbl C IPHUYUHEHUEM Bpeaa 300POBBIO ITAIlMEHTa B pPE3yAbTaTe Oes-
HUS Bpada, 00yCAOBAEHHOTO OTCYTCTBHEM 3HAHHM HAUW OIIBITA ACUEHHS He-
M3BECTHOTO MEIUIIMHCKOM HayKe 3aboAeBaHHd U IIPUMEHEHHEM IIPHU 3TOM
9KCIIEpPUMEHTAABHBIX MeTOLOB. OTCyTCTByeT BUHA U IIPU CAy4YaliHOM cCTe-
YEeHUH 00CTOSTEABCTB, OOYCAOBHUBIINX HETATUBHBIE [IOCACICTBHUS MEIHUIIIH-
CKUX MAaHUNYAIIUY (HallpuMep, Korja HeOUarHOCTHPYeMble aHaTOMUYe-
CKHEe OCOOEHHOCTH OpTaHH3Ma ITallleHTa BBI3BIBAIOT (DaTaAbHBIE IIOCAEI-
CTBHH OOBIYHOTO MEIUIIMHCKOIO BMEIIATEABCTBA).

TakuM 06pazoM, K YUCAY OOILIECTBEHHO OIACHBIX AesSHUH, KOTOphIe IIOI-
HaaroT IO KaTEeTOPUIO STPOreHHBIX 0e3 KaKUX-AN0O OTOBOPOK HAU YCAO-
BUH, IToAaTaeM BEPHBIM OTHOCHUTD IIPECTYIIACHUS, [IPEAYCMOTPEHHBIE CAEY-
IOIIIUMHU cTaThaMu YK Pd:

4. 2 ct. 109 «[lpuyrHeHNe CMEPTH II0 HEOCTOPOIKHOCTU;
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4. 2 ct. 118 JIpuynHEHHE TAKKOI'0 Bpeaa 10 HEOCTOPOKHOCTHY;

4. 4, ct. 122 «3apaxkenue BUY-underueii;

cT. 124 «HeokazaHue MOMOIIM OOABHOMY».

Cratpa 2 PenepasbHoro 3akoHa ot 21 HoszOpa 2011 r. Ne 323-93 «O6 oc-
HOBaxX OXPaHbl 340POBbs I'paknaaH B Poccuiickoil denepaniun», onpeness
IIOHSATHE «MEIUIIMHCKAs [IOMOIL», BKAIOYAET B HETO B TOM YHCAE IIPEIO-
CTaBA€HHE MEOHUIIMHCKUX yCAyT. B ykazaHHoM 3akoHe oA MEIHUIIMHCKOMH
YCAYTOH IIOHHMAaeTCs MEIHUIIMHCKOE BMENIATEABCTBO AW KOMIIAEKC MeIH-
IIUHCKHX BMEIIATEABCTB, HAIIPABACHHBIX Ha IIPOMHUAAKTHKY, JUATHOCTHKY
U AedeHHE 3a00AeBaHUME, MEIUIIMHCKYIO PeaOUANTAIINIO U UMEOIIHNX CaMO-
CTOATEeABHOE 3aKOHUYEHHOe 3HadeHue'. TakuM o6pa3oM, oKkazaHHe MEIUIINH-
CKOH IIOMOIIH IToNafaeT U B chepy IIPEeaOCTaBACHHUS YCAYT.

B 3T0i cBa3HM 11€A€CO00pPa3HO (XOTS U YCAOBHO) OTHOCHUTH K YHCAY KPH-
MHUHaABHBIX STPOT€HUM U AedHHe, IpeaycMoTpeHHoe cT. 238 YK Pd «IIpo-
M3BOJCTBO, XpaHEHHe, IIepeBO3Ka AM0OO0 COBIT TOBAPOB U NPOAYKIIUH, BBI-
IIOAHEHHE PabOT MAM OKa3aHHEe YCAYT, He OTBedaronmx TpeboBaHUIM 0e3-
OITaCHOCTH», TeM 0OoAee YTO Ha IIpPaKTHKE HMMEAO MECTO IIpUMEHeHHe 3Toi
HOPMEI IOAS KBAaAHU(UKAIIUYU OOIIECTBEHHO ONACHBIX AETHHUU MEIUIIMHCKUX
paboTHUKOB.

TeopeTHYeCKHE OCHOBBI. MeTOABI

OOBEKTOM HCCAEIOBAHUS BBICTYIIAIOT OOIIECTBEHHBIE OTHOIIIEHU, CKAQIbIBA-
Iolecs B cpepe OKa3aHUs MEIUITMHCKOMN ITOMOIIY U MEIUITMHCKUX YCAYT.

TeopeTudecKoll OCHOBOH HCCAEIOBAHUS SBASIOTCH KOHIIENTyaAbHbIE
UIeU POCCUPUCKUX U 3apyOEe’KHBIX CIIEITHAAUCTOB, CBA3aHHBIE C YTOAOBHO-
IPaBOBOM OXPaHOM ITpaB MallleHTa, OTPaKeHHbIe B HAYYHBIX IIyOAUKAIIU-
gx. B mporiiecce MOATOTOBKH CTaTbU aBTOPaMH HCIIOAB30BAHBI OOIIIEHAYY-
Hble (aHAAM3, CUHTE3, CUCTEMHBIN U CTPYKTYPHBIN HOAXOABI U Ap.) U HaCT-
HOHAay4HbIe (POPMaABLHO-IOPUANYECKHH, KOHKPETHO-COIIMOAOTHYECKUH,
CHUCTEMHO-CTPYKTYPHBIH, HCTOPUKO-TIPABOBO#, KOMITAPATUBUCTCKUH, Pop-
MaAbHO-AOTHYECKHIM) METOIBI.

Pe3yabTaThl HCCAEZOBaHHSA

ITIpaeoeoe pezynupoeaHue desmenvHoCMu epaud (Meopabomnurxa)
npu oKa3aHuu MeOUYUHCKOU NOMOWU

OOBeKTHBHAS CTOPOHA ATPOIN€HHBIX IIPECTYIIACHHH 3aKAIOUYAeTCd B JeTHUH,
KOTOPOE TaK HAHU HHaYe CBSI3aHO C HapylIeHHeM IIPOohPeCCHOHAABHBIX (PYHK-
IIUH.

ITo conpaBenaunBomy yTBepzxaeHuio H.B. Mupommuundyenko u IO.E. Ily-
JNOBOYKHHA, «TaKHUE [NE€AHUS COBEPIIAIOTCHA AHUIIOM B IIPOLIECCE BBIIIOAHE-

! Poccutickaga razera. 2011. 23 Hos0.
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HUS ITPOPECCHOHAABHBIX 00s13aHHOCTEH U peasn3anuy IIpodecCHOHAABHBIX
npan» [Muporramndenko, H.B. u IlynoBoukuH, I0.E., 2012, c. 34].

I[TonnMaHue conmepzKaHHd TEPMHHA «HEHAOAEXKAaIllee HCIIOAHEHHE IIPO-
deccroHaABHBIX 00s13aHHOCTEH» IIPEeACTaBACHO B 0030pe CcyneOHO# IpaKTH-
ku Ilpesumauymom BepxosHoro Cyna Poccuiickoii ®enepanyu CA€IYIOIMIUM
o6paszom: «ITo cMmbicay 4. 2 ct. 109 YK P® mon HeHamAeKaIllUM HUCIIOAHEHU-
eM IpodeCCHOHAABHBIX 00s13aHHOCTEHl BHHOBHBIM IIOHHMAaeTCHd IIOBEIeHUE
AUIIA, TIOAHOCTBIO MAW YaCTHUYHO HE COOTBETCTBYIOIee OPUITUAABHBIM TpPe-
OOBaHUAM UAHU HNPEANTHCAHUIM, IIPEIbABAIEMBIM K AHITY, B PE3YABTATE YEr0
HACTyIIaeT CMepTh noTepreniiero. O0sa3aTeABHBIM YCAOBUEM A TIPUBAEYE-
HUS AWIIA K YTOAOBHOU OTBETCTBEHHOCTH SIBASIETCS YCTAHOBAEHUE IIPABOBBIX
IPEeAITNCaHUH, perAaMeHTHPYIONINX II0OBEAEHNE ANUIla B TOM MAU MHOM IIpo-
deccuonasrHOi cepe. OTCYTCTBHUE COOTBETCTBYIOIIEH ITPABOBOM HOPMEI
(mpaBHA TIOBEIEHNS) CBUAETEABCTBYET M 00 OTCYTCTBHUH CaAMOTO OOIIIECTBEH-
HO OIIACHOTO [ESHUS, IIOCKOABKY B TAKOM CAy4dae HEAB3sl yCTAHOBUTH OTHO-
IIIeHWEe AWIA K TeM MAW WHBIM IIPaBOBBLIM ITPEIIHCAHUAM (IPOheCCHOHAAD-
HBIM 00sg3aHHOCTAM). KpoMe Toro, HecoBepuieHre HeoOXOUMOro AeHCTBUS
AUOO COBEpIIIeHHE 3aIIPeIaeMoTo AEeHCTBUS MOAXKHO ObITh 00S3aTEeABHBIM
YCAOBHEM HACTYIIHBIIIETO IOCAEACTBHS, TO €CTh TAKUM YCAOBHEM, YCTPaHE-
HHE KOTOPOTO (MAH OTCYTCTBHE KOTOPOTO) IIpeayIIpeRaaeT ITIOCAEICTBUE».

Takum o6paszoMm, AaTh TPAMOTHYIO YTOAOBHO-IIPABOBYIO OLIEHKY AESHUS
MEIUIIMHCKOI0 PabOTHHMKA MOXKHO TOABKO AHUIIb Yepe3 YCTaHOBAEHHUE IIpa-
BOBBIX ITPEANHNCAHUN, perAaMeHTHUPYIOIINX €ro IIOBEAeHMHEe IIPU OKa3aHUU
MEIUIIMHCKOH ITOMOIIIH.

[TepeueHb mpodpeCCHOHAABHBIX 00SI3aHHOCTEH OAT KasKOO0r0 BUOAA MEIU-
IIMHCKOM eaTeAPHOCTH yCTaHaBAMBAaETCS IpHUKa3aMyu MUHHCTepCTBa 3apa-
BooxpaHeHHUs1 Poccuiickoll Penepaiiiy, KOTOPBIMH yTBEPKAEHbI EMUHBIN
KBaAU(UKAIIMOHHBIH CITPaBOYHHUK OAKHOCTEH pPYKOBOAUTEAEH, CIIeIasH-
CTOB U CAyKalllUX B cdepe 3apaBooxpaHeHus, HomeHKaaTypa moAXKHOCTEH
MEOUIIMHCKHUX PAOOTHHKOB U (papMalleBTHYECKUX PaboTHUKOB, KBaandu-
KalluOHHbIE TpebOBaHUI K MEAUIIMHCKUM U (hapMaleBTHIEeCKUM PaboTHH-
KaM, YTBEPXKACHHble MHUHUCTEPCTBOM TPyAa U COLMAABHOM 3amuThl Poc-
cuiicko¥t denepanuu, npodeccuoHasbHbIE CTAHAAPTHI OAd KasKI0TO BHAA
MEeOUITMHCKON NedTeAbHOCTH, AOKaAbHble HOPMAaTHBHBLIE IIPABOBBIE AKTHI
paboromaTeas, a TaKXKe pa3paboTaHHbIe HA OCHOBE YKa3aHHBIX BBIIIE I0KY-
MEHTOB JIOAKHOCTHbBIE HHCTPYKIINH®.

2 O630p cynebHoi npakTuku BepxoBHoro Cyma Poccutickoit denepamnum Ne 3 (2015)
(yrB. IIpesunguymom BepxoBHoro Cyma Poccuiickoit @enepanmu 25 Hosa6ps 2015 1.)
// Broaserens BepxoBHoro Cyna Poccuiickoit ®eneparimm. 2016. No 3; No 4.

3 IIpukas Munsgpascoipa3Butus Poccun ot 23 ntoas 2010 r. Ne 5411 «O6 yTBepxKae-
HUH EQUHOTO KBaAM(HUKAIITMOHHOTO CIIPAaBOYHHKA JIOAKHOCTEH PYKOBOAUTEAEH, CIie-
IIHAAMCTOB U CAYZKAIINX, pasaea “KBasnuKkaliionable XapaKTePHUCTHKHU JOAKHOCTEH
paboTHUKOB B cepe 3apaBooxpaHeHusa”» [/ Poccuiickasa razera. 2010. 27 ceur.;
[Ipukas Munsapasa Poccum ot 20 mekabps 2012 r. Ne 1183H «O6 yTBEpKIAEHHUU
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CaenyeT 3aMeTUTDh, YTO IIPaKTHUKa IIPHUMEHEHHS YTOAOBHOIO 3aKOHOa-
TEABCTBa B OTHOIIIEHUU ATPOTEHHBIX AESTHUH CBSI3bIBAET BO3MOKHOCTD IIPHU-
BA€YEHUS MEIUIIMHCKOTO PabOTHHKA K YrOAOBHOM OTBETCTBEHHOCTH C He-
00X0UMOCTBIO OIIEHKHU KadeCTBa OKa3aHHOM (He OKA3aHHON MAU YaCTUYHO
OKa3aHHOM) MeIUIIMHCKON roMmoitu. B coorBeTcTBUH c11. 11 cT. 2 Penepanb-
Horo 3aKoHa «O0 OCHOBaxX OXpaHbI 3[0POBbs rpaxkaaH Poccuiickoii deme-
pauum» moa Ka4ecTBOM MEOUIIMHCKOM ITOMOIIYU IIOHUMAaeTCsI COBOKYITHOCTD
XapaKTEePUCTUK, OTPAKAIOIINX CBOEBPEMEHHOCTh OKa3aHUSA MEIUIIMHCKOMN
IIOMOIIIY, ITPABUABHOCTH BBIOOpPa METOAOB ITPOPUAAKTHKHU, TUATHOCTHKH,
A€YEHUS] U PeabUAUTAIINU [IPH OKA3aHUU MEAHUITMHCKOM ITOMOIIHM, CTENEeHb
MOCTHUKEHUS 3alIAAHUPOBAHHOIO pe3yAbTaTa.

3akoH No 323-P3 onpeneadgeT, YTO MEAUIIMHCKAS IIOMOIIL OPTaHU3YETCH
U OKa3bIBaeTCd B COOTBETCTBHUU C IIOPsSAKaMHU OKa3aHUId MEOUIIMHCKOM IIo-
MOIITH, 00sI3aTEABHBIMHU A HUCIIOAHEHUS Ha TeppuTopuu Poccuiickoit Pe-
[epannuy BCEMH MEAUIIMHCKUMU OpraHU3alludMy, Ha OCHOBE KAMHHUYECKUX
peKoMeHalui, a Tak:Ke C yIeTOM CTaHAAPTOB MEAUIIMHCKOM ITOMOIITH, 3a
UCKAIOYEHHUEM MEIWIIMHCKOM ITOMOIIM, OKa3hbIBAEMOH B paMKaxX KAWUHUYE-
ckoif amrpobaruu. [Topaaky oKazaHUsS MEOUIITMHCKON ITOMOIIM OHPEIEASIOT
OpraHu3allMOHHbIE BOIIPOCH] €€ OKa3aHHUsl, a TaKKe UX [I0CAeJOBATEABHOCTDb
U CBOEBPEMEHHOCTD. K TaKUM IopaakaM OTHOCSTCS:

— IIOPAAKH OKa3aHUd MEAUITMHCKON ITOMOIIIY;

— HOPSAKU IIPOBEAEHUSI MEOUIIMHCKHUX OCMOTPOB, AUCIIAHCEPU3AIUU U
MHMCIIAHCEPHOTO HaOAIOMEHUS;

— UHBIE IIOPSAKH.

YkazaHHBIE [OKYMEHTBI YTBEPXKAAIOTCA IIpUKaszaMu MUHHCTEpPCTBaA
3apaBooxpaHeHusa Poccutickoit deneparum®.

HoMmeHKAQTypBI LOAKHOCTEH MEAMIIMHCKHUX PA0OTHUKOB U (papMalleBTUUECKHUX pa-
6oTHUKOB» // Poccuiickaga razera. 2013. 27 mapra; I[Ipukas Munsapasa Poccuu ot
8 okTabpsa 2015 r. Ne 7071 «O6 yrBepkaeHnu KBaan(UKaIIMOHHBIX TpeboBaHUN K
MEIUIIMHCKUM U (hapMalleBTUIECKUM PabOTHUKAM C BBICIIINM 00pa30BaHUEM 10 Ha-
IIpaBAEHHUIO IOATOTOBKHU “3apaBooxpaHeHre W MequllnHcKue Hayku ». URL: http://
docs.cntd.ru/document/420310213 (mara obpamenus: 28.03.2020).

4 OpraHpzanus ¥ OKasaHHe MEIHUIIMHCKOH IIOMOIIM Ha OCHOBE KAWHHYECKHUX PEKO-
MeHaanui 6ynet ocyiiecTBadTbCa ¢ 1 guBapsa 2022 r. [lo 31 gekabpa 2021 r. npu-
MEHSIIOTCSI KAMHHYECKHE PEKOMEHIAIINH (IIPOTOKOABI A€YEHMsI) 10 BOIIPOcaM OKasa-
HUI MEIUIIMHCKOM IIOMOIIY, YTBEPXKAEHHbIE MEAUIIMHCKUMHU ITPOEeCCHOHAABHBIMH
HEKOMMEPUYECKHUMHU opraHuianuaMu (PemepasbHblii 3aKOH OT 25 mekabps 2018 r.
No 489-®3 «O BHeceHuH u3MeHeHHH B crathio 40 denepasrHOro 3akoHa “O6 obsg3a-
TEABHOM MEIHIIMHCKOM cTpaxoBaHHU B Poccuiickoit ®enepanmn’ u denepasbHbIH
3akoH “O0 OoCHOBax OXpaHbI 3/0POBBS IrpakaaH B Poccuiickoit Penepanmu” o Bo-
IpocaM KAMHHUYECKHUX pekoMeHaaruii» // CobpaHue 3aKkoHOOmaTeAbcTBa Poccuiickoit
Penepanmu. 2018. Ne 53 (4. I). Ct. 8415.

5 Cw., HanpuMmep: I[Ipuka3 Munsgpasa Poccuu ot 13 Hoa6ps 2012 1. Ne 910u «O6 yT-
BepxkaeHuU Ilopgnka okasaHHUS METUIIMHCKOH ITOMOIIH AETSM CO CTOMAaTOAOTHYe-
ckumu 3aboaeBanusaMm» // Poccuiickag razera. 2013. 11 amp.
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CragmapT MEeOUIIMHCKOM IIOMOIIHN — 3TO AOKYMEHT, OIIPEAEASIOITUN COo-
BOKYIIHOCTB PAa3AMYHBIX MEAUITMHCKHUX YCAYT 1 A€EKAapPCTB, KOTOPHBIE NOAZKHBI
IIPUMEHATHCS OAS ACUEHHUS ITalleHTa ¢ KOHKPETHBIM 3aboaeBaHUeM (3a00-
AE€BaHUIMUH).

CraHmapThl MEUITMHCKON TOMOIIM pa3pabaThIBalOTCsd HA OCHOBE KAHU-
HHUYECKHUX PEKOMEHIAIINH U HCIIOAB3YIOTCS C yCPEAHEHHBIMU 4acCTOTOMU U
KPaTHOCTBIO UX IIPEJOCTABACHUS ITPU KaXKIOM KOHKPETHOM 3a00A€BaHHUU
(cocTogHUM)°.

Kannuyeckue peKoMeHOAIIUM (IIPOTOKOA A€UYEHUs) SIBASIOTCS PEKOMEH-
OaTeAbBHBIM JOKYMEHTOM II0 OKa3aHUI0 MEAUITMHCKOM IIOMOIIH IallleHTaM,
KOTOPBIA pazpadaTeiBaeTcss pa3ANIHBIMU MEIUIIMHCKUMU OPTraHU3alUusSIMU,
MMEOIITUMHI CYIIIeCTBEHHBIN TOAOKUTEABHBIH OITHIT B ACYEHUH 3a00AeBaHUH
oIrpeneAeHHOro BHAa. KAMHNYeCKHe PEeKOMEHIAIINH JOCTATOYHO II0POOHO
OIIUCHIBAIOT CUMIITOMBI M T€UYeHHE 3a00A€BaHUd, a TAKKe PEKOMEHIAlluH
II0 €TO A€YEHUIO.

Ananus Y20,1086H020 3axoHodamenscmea 3apy6'e.mublx cmpaH
0 sSiMpPO2eHHbIX NpecMmynjieHuUslx

Yroa0BHOE 3aKOHOAATEABCTBO IepmaHuu HE COAEPKUT CAMOCTOATEABHBIX
COCTaBOB IIPECTYIIACHHUH, IIPeAyCMaTPHUBAIOIINX OTBETCTBEHHOCTD 3a XaAaT-
HOEe A€YEHHE HAHM OTKa3 B IIPEIOCTaBACHUH MeIUIINHCKOM oMoy [Brkic, B.
and Brkic, 1., 2017].

OTBETCTBEHHOCTb MEAUITMHCKHUX PA0OOTHHUKOB B CAydae IIPUINHEHHSI HMHA
CMEPTH HalUEHTY UAH TEACCHBIX IOBPEXKAECHHUH HACTYIIaeT B COOTBETCTBHUHU
c § 222 naum § 229 YK I'epmannu. B ykazaHHBIX 00IIHMX HOPMaxX CYO'BEKTHUB-
Hasd CTOPOHA BBhIpazKaeTcs HEOPEKHOCTHIO'.

B BenukobpumaHuu yCAOBHEM TPUBACUYEHHS K YyTOAOBHOM OTBETCTBEH-
HOCTH II0 aHTAUHCKOMY ITPaBY ABASIETCS «IOCTATOYHO CEpPhe3Hasa» MEeIUITIH-
CKas oIImOKa, KoTopasd BbI3Basa CMEPTH HalyeHTa. [Ipu 3TOoM Bpad Mo-
JKeT OBITh IPUBA€YEH K YTOAOBHOH OTBETCTBEHHOCTH 3a «HEIIPEIyMBbIIIIACH-
HOe MeOHuIMHCKoe youiicTBo» (medical manslaughter). Murie HeOpeskHBIE
AeHCTBUA, KAKUMH Obl 0e3pacCyIHBIMU OHH HU OBIAH, €CAH OHU HE HMEAU
daTasbHBIX IIOCAEICTBUH, He ABAAIOTCH IIPECTYIIACHUSIMHU 10 aHTAUHACKOMY
npasy [McDowell, S. and Ferner, R., 2013].

KopoaeBckre IIpOKypoOphl IOABEPraloT MEIUIIMHCKUX PabOTHHKOB yTO-
AOBHOMY ITPECAEIOBAHHUIO IIPU HAAHMYHUH TaK HasbIBAEMOH «rpy0oil HeOpeX-
HOCTH», OIIPEAEACHHE KOTOPOM OTCYTCTBYET B aHTAMMCKOM IIpaBe U HHTEP-
HPETUPYETCS HCKAIOUHTEABHO IIpaBoIpHUMeHuTeAeM. OTAeAbHBIE aBTOPHI

6 CraumapTbl MemuIMHCKOM momornm. URL: https://www.rosminzdrav.ru/news/
2017/09/05/6045-soobschenie-press-sluzhby-minzdrava-rossii (zata ob6pamenus:
27.03.2020).

7 YroaoBHBIE KOAEKCHI 3apybexkubix ctpaH. URL: http://crimpravo.ru/page/zar-uk/
(mara obpamenus 24.02.2020).
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KPUTHUKYIOT TAKOH ITOAXOM, IToAaTasi, YTO IPECTYIACHHS], CBSI3aHHBIE C «IPY-
0011 HEOPEIKHOCTHIO», HE TTOANAI0TCS HUKAKOMY OOBEKTHBHOMY U CIIPaBe[-
AVBOMY H3MEPEHHIO M OTBETCTBEHHOCTH 3a HHX OOAXKHA OBITH OTMEHEHa
[Quick, O., 2006].

OgHUM H3 OCHOBHBIX (DaKTOPOB, OOBSICHSAMOIIMX 0OoAee IIUPOKYIO cde-
Py IpHMEHEeHNd KPUMHUHAAN3aIUH MEeIUIIHHCKOH XaAaTHOCTH Bo PpaHyuu,
SABAFETCS MaTepHUasbHOE YTOAOBHOE IIPaBO, KOTOPOE, B OTAHMYHE OT aHTAWUH-
CKOTO IIpaBa, BKAIOYAET B Ce0S IIHUPOKUH CIEKTP IIPEeCTYIAEHUH, COBeEp-
IIaeMbIX 110 XasaTHOCTHU. YK ®pannuu onpeneader, yro deélit® (yroaoBHbIH
IIPOCTYIIOK) OyZeT HAAUIIO B cAydasx 6e3paccyncTBa, HeOpEesKHOCTH UAU He-
CITOCOOHOCTH COOAIOZIATH 00S3aTEABCTBO MIOAXKHOM 3a00TBI HMAU TIPEIOCTO-
POXKHOCTH, HasaraeMoe KaKHM-AHN0O HOPMATHBHBIM I[IPENIINCAHUEM, €CAH
OyZeT yCTAaHOBAEHO, YUTO AHWIIO, COBEPIIHBIIEE IIPOCTYIIOK, HE BBITOAHH-
AO B MOAXKHOM Mepe CBOM O0S3aHHOCTH, IIPUHUMAasd BO BHUMAaHHE, TJI€ 3TO
YMECTHO, XapaKTep TaKuxX 00g3aHHOCTeH, (PYHKIINH U KOMIIETEHIIHIO TaKo-
r'o AWIIA, €TO IIOAHOMOYHS U CPEACTBa, Ha TOT MOMEHT JOCTYIIHbIE eMy (1. 3
ct. 121-3 YK dpannun)®. MccaegoBaTeAn oTMEYaloT OY€Hb IITHPOKYIO CTe-
IIEHb KPUMHWHAAH3AIIUH HEOCTOPOIKHOIO IIOBEAEHHUS B yKa3aHHOM OIIpee-
AeHUH — oT Oe3paccyactBa no xasatHoctu [Kazarian, M., Griffiths, D. and
Brazier, M., 2011].

TaxuM 00pasoM, II0Zl yKa3aHHOE OIIPEIeACHUE IIoNafaeT IITHPOKHUH KPyT
HEOPEeXKHBIX OEedHHUM, 4TO 0bOecriednBaeT OCHOBY OAs KPUMHHAAW3AIUN B
TOM YHUCAE€ U MEIUIIMHCKON XaraTHOCTH. Bo ®paHIuu HEyMBIIIAEHHOE U He-
OpexxHOe IIOBe[eHNeE, ITI0BAEKIIIee 3a COOOH IIpHYMHEHHE Bpena 3/I0POBLIO,
KBaAUUIIUPYETCS KaK YTOAOBHBIM IIPOCTYIIOK. B HepapXuu HEyMBIIIACH-
HBIX AesTHUH Bo (ppaHIiry3ckoMm YK Hanboasee cepbe3HBIM ITPOCTYITKOM, ITOCH-
ralolM Ha TEAECHYI0 HEIIPHKOCHOBEHHOCTH YE€AOBEKA, SBAGETCH HEIIpPem-
yMBbIIIIAeHHOEe youiicTBo (homicide involontaire). YkazanHoe mIpecTynaeHUe
(ct. 221-6 YK ®panimn) goycKaeT 0oaee IITHPOKHE BO3MOXKHOCTH OAS KPH-
MUHAaAH3AIUH HEOPEKHOCTH, ITIOCKOABKY OHO BKAIOYAET «IIPHUINHEHHE CMeP-
TH OPYTrOMY YE€AOBEKY B PE3YABTATE OIIAOIITHOCTH, HEOPEIKHOCTH, AETKOMBIC-
AV, 6e3paccyIcTBa UAW HAPYIIEHUS ITPaBUA 0€30IIaCHOCTH HAHM IIPEIOCTO-
POZKHOCTH, ITPEAITNCAHHBIX 3aKOHAMH HAH HOPMATHBHBIMU aKTaMH»'°.

8 Délit — omHa U3 KaTeropuil mpecryrHoro nosenenus B YK ®paniuu. Bo dpaniuu
IPECTYITHbIE AeSHHUS KAACCH(MUITUPYIOTCH B 3aBHCHMOCTH OT YPOBHS HX OOIIIECTBEH-
HO# onacHoctH. [IpectyriaeHne — Hanboaee TskKoe nesHue, délit mpencraBaseT co-
00if YyroAOBHBIM IIPOCTYIIOK, a contraventions — mpaBoHapyureHus (ct. 111-1 YK
®panmnuu). DElit Haka3pIBaeTCd AHUILIEHHEM CBOOOIBI CPpOoKOM A0 S AeT (cT. 131-4 YK
dpanHyy).

9 Code pénal (Derniére modification: 1 juin 2020). URL: https://www.legifrance.gouv.
fr/affichCode.do;jsessionid=FB3FA7D573C4ABS6FEDE946FA5449CF .tplgfr38s_1?
idSectionTA=LEGISCTA000006149817&cidTexte=LEGITEXT0000060707 19&date-
Texte=20200706 (maTa obparuenud: 14.05.2020).

10 Code pénal (Derniére modification: 1 juin 2020).

Pravosudie/Justice. Vol. 2, no. 3. 2020. Original Papers



42 lMpaBocyawne / Justice

[IpecTynaeHHUS IO HEOCTOPOKHOCTU BO PpaHIIU BKAIOYAIOT B cebd Tak-
ke blessures involontaires (HeyMmbIIlIA€HHBIE TpPaBMEI), non-assistance a
personne en danger (ocTaBAeHHE B ollacHOCTH) U mise en danger délibérée
d’autrui (mpegHaMepeHHOE MOABEPraHe OMTaCHOCTH APYTUX Aoaei).

B macrosmiee BpeMd OMHUIIMAABHBIX CTATHCTHYECKHX MAHHBIX O KOAH-
4ecTBe Bpadel, IPUBACUEHHBIX K YTOAOBHOM OTBETCTBEHHOCTH HAHU OCYK-
JE€HHBIX 3a YTOAOBHBIE IIPECTYIIA€HUS Bo PpaHIlK, HET, HO HEKOTOPBIE HC-
CAEIOBATEAH IIOAATAIOT, YTO COCTABBI O HEIIPEAYMBIINIACHHOM YOHHCTBE H
blessures involontaires yacTo NpuUMeHAI0TCA B OTHOIIIEHHH Bpadel, MOIy-
CTUBIINX XaAQTHOCTD, IIOBAEKIIIYIO IPUYNHEHNE Bpeia KU3HU U 3/10POBLIO
[Daury-Fauveau, M., 2003].

[To omreHKaM crenuasucToB, B nepuon ¢ 80-x rr. no KoHna 90-x rr. npo-
LIIAOTO BeKa KOAWYECTBO CYAeOHBIX pa30bHUpaTeAbCTB B OTHOLIEHHUH (PpaH-
I[y3CKHUX Bpadeld YBEAHWYHAOCHh M C T€X IIOp OHO OCTaeTcs CTaOHMABHBIM Ha
YpPOBHE IIpUMepPHO 25 neA B rof. M3 yncaa moAcyAUMBIX, IPEACTABIINX IIe-
pen cymom, 39,2% ObIAM IIPU3HAHBI BUHOBHBIMU. Hanboaee 4acToO yroAoB-
HOMY IIPECAE€NOBAHUIO IIOABEPraloTcd aKyllepbl-rTiHeKoAorH (13%), peanu-
MaToAoTH-aHecTe3uoaord (11%), Bpauu obiie# nmpakTuku (6,7%), KOTOphIE
COBepLIAIOT TaKHE SITPOTEHHbIE AesSHNd, KaK HEeIIPeoyMbIIIIACHHOE YOUHCTBO
(36,5%), HempemHamepeHHbIE TPaBMbl (11,5%) [Faisant, M., et al., 2017].

1 ampeas 2017 r. B Hmanuu Bcrynua B cuay 3akoH Ne 24 /1207 «O 6e30-
IIACHOCTHY AHII, KOTOPBIM OKa3bIBaeTCH MEAUIIMHCKAS IIOMOIIb, 1 O IIpodec-
CHOHAABHOH OTBETCTBEHHOCTH MEIHMIIMHCKHUX PaOOTHHKOB», OoAaee H3BECT-
HBIN Kak «3akoH ['eaan» [Vismara, L., 2017].

YkazauuesiM akToM B YK UTaauu Obiaa BBemeHa cr. 590-sexies, KoTopast
yCTaHOBHAA OTBETCTBEHHOCTDL 3a HENpPEeAyMBIIIAeHHOe ybuiicTBo (omicidio
colposo), a TakKe NPUYNHEHHE TEAECHBIX ITOBPEXIEHUN II0 HEOCTOPOKHO-
ctu (lesioni personali colpose) B caydae COBEPILEHUS ITHUX IIPECTYIIACHUH
IIPH OKAa3aHUH MEIHIIMHCKHUX yCAyT. [lepedncaeHHBIE AESHHSA CaMOCTOSI-
TEeABHO 3aKpenaeHbl B cT. 589 u 590 YK HMraauu, rostomMy HOBasd CTaThs
SABAFETCS CIIEITMaAbHOH IT0 OTHOIIIEHUIO K JaHHBIM COCTaBaM B CHAY HaAH-
4usg 0coboro CyOBeKTa — MeOUIIMHCKOro paboTHuKa. [Io cratee 590-sexies
OTBETCTBEHHOCTH MEAUIIMHCKOI'O PabOTHHKA HACTYIIAET B CAydae, €CAU OH
COBEPIINA IIPECTYITHOE OesTHUE I10 AeTKOM HeOpexkHOocTH (colpa lieve) u/man
HEONBITHOCTH (imperizia), Ipu yCAOBHUH, YTO MEOUITMHCKUHN pabOTHUK meii-
CTBOBaA B COOTBETCTBHH C PEKOMEHIAITUIMH, U3A0KEHHBIMU B OIIPEIEACH-
HBIX PYKOBOALINIMX MNPUHIIMIIAX U C y4eToM cHIeln(uKH nesa. Kak caen-
CTBHE, €CAH YKa3aHHbIE PEKOMEHIAIINH COOAIOIAIOTCS, TO MEAUIIMHCKHE pa-
OOTHVKH HaKa3bIBAIOTCH TOABKO B CAy4YasX CEPBHE3HOTO IIPOCTYIIKa (colpa
grave), HEOCTOPOKHOCTH (imprudenza) 1/uau xasaTHOCTHU (neglegenza).

PykoBoznamiye HpPUHIIMIIEI yTBEPKAAIOTCS W OOHOBASIIOTCS B COOTBET-
CTBHH C 3aKOHOATEABCTBOM MTaanu, II0AT0TaBANBAIOTCS MOCYAaPCTBEHHBI-
MH U YaCTHBIMU OpraHaMU U YVUPEKIEHUIMH, a TaKxKe Hay4YHbIMH KOMIIa-
HUSMH U HAyIHO-TEXHUYECKUMH aCCOLMAINIMHI MEIUIIMHCKUX ITpodeccu,
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BKAIOYEHHBIX B PEECTP, PETYAUPYEMBIH yKa3aMH MUHHCTPA 34paBoOXpaHe-
Husg Uraann. Takne pyKoBOASIINE IPUHIIUIIEI BKAIOUEHBI B HAIIMOHAABHYIO
cucTeMy pyKoBoadaux IpuHIUIIOB (SNAG), onnybarKoBaHHyI0 Ha BeO-catiTe
UTaAbsSTHCKOrO BrpIcIero mHCTHUTyTa 34paBooxXpaHeHud'!. B orcyrcrBHE py-
KOBOJSIIUX ITPUHIIUIIOB CIHEIIMAANCTBI MOAYKHBI IIPUAEPKUBATHCS HallAe-
JKalley KAMHUYECKON IMPaKTUKHU.

ITo MHEHHIO UTaABIHCKHUX HccaenoBateaed [Pucci, E., 2018], pykoBonas-
IIIHe IPUHIUITEI IPEACTABASIOT COOOM IMOAE3HBIM WHCTPYMEHT [AS CYIbH,
HO HE MCKAIOYAIOT €TI0 AMCKPEIIMOHHBIX IIOAHOMOYHNH. Takue pyKoBoadIlye
IIPUHIUAIIEI HE MOTYT CUHUTATHCS 00S3aTEABHBIMHU [AST IPABOIIPUMEHUTEAS,
KOTOPBIY B KasKIOM CAyYae MOAYKEH OII€HUTh, MOTYT AU PEKOMEHIAIINN, 13-
AOKEHHBIE B pyKOBOIAAIIINX IIPUHIINIIAX, IIPUMEHATHCS K KOHKPETHOMY JIEAY.
TaxkuM 00pa3oM, CyAbs CMOKET PaCCMOTPETH BOIIPOC O TOM, TPEOOBAAU AU
00CTOATEABCTBA HMHOTO IIOBENEHUs MEIHIIMHCKOTO paboTHUWKA (HampuMmep,
B CAydYae, €CAH €My IIPULIAOCH CTOAKHYTHCS C Upe3BbIuaiiHof cuTyamue).

B cratpax 307-308 YK I'osiiaHOuu HEOCTOPOIKHOE HAU HeOpEeKHOe IPH-
YUHEHUE CMEPTH HAU TIXKKOTO TEAECHOTO IOBPEKIEHUS HaKa3bIBaAETCH
TIOPEMHBIM 3aKAIOUYEHHEM Ha CPOK 710 9 U 6 MecsdIleB COOTBETCTBEHHO UAM
mrpadoM YeTBEPTOH KaTeropuu. Ecam 3To cBs3aHO ¢ IpodecCHOHaAbLHBI-
MU (PYHKIIUSIMH BHHOBHOTO, TO CPOK TIOPEMHOTO 3aKAIOYEHUS MOXKET OBITh
yBeAUYEeH Ha OJHY TPeThb, TaKyKe BO3MOXKHO AUIIEHHE [IpaBa 3aHUMAaTbCS
IPOPeCCHOHAABHOM AeaTEeABHOCTBIO: CyAe0HOe pellleHre MOXKET OBIThH OILy-
OAMKOBaHO'.

B Illeetliuapuu yronoBHag OTBETCTBEHHOCTDH Bpadya HACTYIIAET II0 OOIIIIM
HOpMaM, IPeaAyCMaTPHUBAIOIINM OTBETCTBEHHOCTEL 32 HEOCTOPOXKHBIE IeH-
CTBUSsI, TIOBAEKIITHE TEACCHbBIE TTOBPEXKAEHUS AM00 CMEePTh ITarueHTa (ero He-
OpeayMbIIIA€HHOEe YOUHCTBO) B COOTBEeTCTBUH co cT. 125 u 117 YK IIBeii-
napuu [McLennan, S. and Elger, B., 2014].

B SInoHuu aTporeHHbIe NEAUKTHI KBAAUMUIIHUPYIOTCS 110 cT. 211 Yroaos-
HOTO KOZeKCa KakK yOHMHCTBO HAHM TEAECHOE IIOBPEXKIECHHE II0 HEOCTOPOK-
HOCTH IIPU OCYLIECTBACHHH IIPOPECCHOHAABHOH mesdTeabHOCTH. Hopwma,
IpeaycMaTpuBaloias OTBETCTBEHHOCTD 3a 3apaxkeHne BUY-uHdekIel, B
arnoHckoM YK oTcyTcTByeT.

[Toutn Bech XX B. B JIIOHUHU T'OCIIOACTBOBaAa IIaTepHAAUCTCKad Hapa-
OUTMa, PACIPOCTPaAHSIBIIALACSI B TOM YHUCA€ M HAa MEAUITHHCKYIO cdepy. Tem
He MeHee B XXI B. oTHOIlIEHHE K MEAUIIMHE U3MEHHAOCH, BBI3BaB BOAHY CO-
IUAABHOM 03a00YEHHOCTH ITPOOAEMOM MEIUIIMHCKHX OLINO0K. Ilocaemmue
U3MEHEHUs B AIIOHCKOM 3aKOHOATEABCTBE U IIPABOIPUMEHEHUU CBSA3aHBI
C 00s13aTeAbHBIM MOAYYEHHUEM MEIUIIMHCKUMH OPTraHU3alUSIMU OT ITallieH-

11 URL: https://www.iss.it/ (maTa obpamenus: 16.05.2020).

12 Wetboek van Strafrecht. Geldend van 01-01-2017 t/m heden. URL: http:/ /europam.
eu/data/mechanisms/FD/FD%20Laws/Netherlands/Netherlands_Criminal%20
code_1881_amended%202016_NL.pdf (mara obpamenus: 20.05.2020).
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Ta UH(POPMHPOBAHHOTO COTAACHS O ITPOBOAUMBIX MaHUIIYASITULX; YBEANYE-
HUEM YHCAA MCKOB O 3AOYIIOTPEOAECHUH CAY?KE€OHBIM ITOAOKEHHEM, a TaKKe
KOAWYECTBa a/IBOKATOB, CIEIINAAN3HPYIOIINXCSI Ha AeAaX O MEIUIIMHCKUX
omubKax; 6oasee 3PPEKTUBHBIM PACCMOTPEHHUEM CIIEITHAAN3UPOBAHHBIMHU
CYABbSIMH MCKOB U YCKOPEHHBIMH CPOKaMHU CyAeOHBIX pazdupaTeAbCTB; IITH-
POKMM OCBeEIlleHHEM YI'OAOBHOI'O IIPECAEOBaAHNS MEAUITMHCKOTO IIepCOHaAa.

MHHHCTEPCTBO 31paBOOXpPaHEHHd SIIOHHUMN peasu3yeT 3aCAy>KHBaIONIUH
BHUMAaHUY THUIIOBOM IIPOEKT, CYTh KOTOPOTO COCTOUT B IIPUBAECUYEHUU He3a-
BHCHUMBIX CIIEIIHAANCTOB IASI PACCAEIOBAHUS M aHAAW3a BO3MOIKHBIX ITPO-
TE€HHBIX CMepTel B GOABHHUIIAX, YTOOBI BEPHYTH MOBEPHE OOIIIECTBEHHOCTHU
K MEAUIUHCKUM YYPEXKIEHUIM U UX CIIOCOOHOCTH YEeCTHO OIIEHHBATH CBOU
OIITMOKU U COBEPIIIEHCTBOBATH CUCTEMY ObecriedeHMts 6€30I1aCHOCTH Ially-
€HTOB, U IIPEOAOKHAO OOIEHAITMOHAABHYIO CHUCTEMY SKCIIEPTHOM OIIEHKH,
OCHOBaHHYIO Ha METOAUKAaX, U3A0KEHHBIX B yKazaHHoM IipoekTe [Leflar, R.,
2009].

B yroA0BHOM 3aKOHOZATEABCTBE ObLEULUX COBEMCKUX pecnybauK yCTaHOB-
A€Ha OTBETCTBEHHOCTb MEIUIIMHCKUX Pa0OTHHKOB KaK CaMOCTOSTEABHBIX
CYOBEKTOB IIPECTYIIAEHHS 3a HeHaJAeKalllee BBIIIOAHEHHE HUMH IIpodec-
CHOHAABLHBIX O0S3aHHOCTEH, ITOBAEKIIIEE 10 HEOCTOPOXKHOCTU IIPHUINHEHUE
CMEepTH, Bpeaa 340POBBIO AM00 3apaskeHue apyroro anra BUY-uadeknuei.
B gyactHOCTH, TaKkHe IToAoKeHUd ecThb B YK Beaapycu (ct. 162), YK Kazaxcra-
Ha (ct. 317), YK Ykpauns! (ct. 131, 140) [Gornostay, A., Ivantsova, A. and
Mykhailichenko, T., 2019], YK AarBuu (ct. 138)%, YK Apmenuu (ct. 130)*.

B YK AszepbaiiookaHa OTBETCTBEHHOCTE 3a IPUYHHEHNE Bpeaa 340POBBIO
WAW CMEPTH II0 HEOCTOPOIKHOCTH IIPEeNyCMaTpPHUBAETCS B OOIIMX HOPMAaX:
yOHUHCTBO 10 HEOCTOPOKHOCTH (cT. 124), mpHUyYHHEHNe Bpeaa 340POBBIO 110
HeoCTOpoxKHOCTH (cT. 131). Tem He MeHee MEAUIIMHCKUN pabOTHUK HECET
OTBETCTBEHHOCTD 3a 3apaxkeHue BUY-uHdeKIrell Kak 3a HeHaaaexKallee
HUCIIOAHEHHE AUIIOM CBOUX CAYKeOHBIX obg3aHHOCTEeH (cT. 140)1S.

B CoeduHeHHbix [IImamax, paBHO Kak U B OOABIIMHCTBE cTpaH EBpo-
bI, TIpobAeMa BpadyeOHbBIX OITMOOK U HX ITOCAEACTBHUH JaBHO peIllaeTcs pas-
AWYHBIMU IOyTIMU. OCHOBHBIM M3 HHUX SBASETCH BO3MENIEHHE IIPUYHHEH-
HOTO MAITUEHTY yIepba Ha OCHOBE AEANKTHOTO, CTPaXOBOTO 3aKOHOIATEAb-
CTBa U IIPHUMEHEHHS COOTBETCTBYIOIIMX Mep BO3AEHCTBUS K BpadaM depes
npodeccroHaAbHbBIE ME€XaHU3Mbl peryaunposanuda [Dute, J., Faure, M. and
Koziol, H., 2004]. Yroan0BHO€e 3aKOHOZATEABCTBO ITPUMEHSIETCH B HCKAIOYH-

13 Kriminallikums // Latvijas Véstnesis. 1998. Nr. 199/200. URL: https://www.
vestnesis.lv/ta/id /88966-kriminallikums

YroaoBHBIH KomeKc Pecmybamku Apmenus // OdunumasbHbd caiit HarmonHaabHO-
ro Cobpanua Pecry6amku Apmenus. URL: http://www.parliament.am/legislation.
php?sel=show&ID =1349&lang=rus (mata obparmenusa: 24.05.2020).

YroaoBHBIM KomeKc AsepbabimkaHckoit Pecrybamku ot 30 mekabpsa 1999 r. URL:
http:/ /base.spinform.ru/show_doc.fwx?rgn=2670 (nara ob6pamenus: 20.05.2020).
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TEABHBIX CAy4YasixX, KOrJa HEOPEXKHOCTH Bpada IMIPUBOAUT K CMEPTH IAI[UEH-
Ta AU CEPbE3HOMY YBEYLIO.

B CIIIA nmaBHO HCIIOAB3yETCHA TEPMHUH «0DOPOHUTEABHAs MEIUIIMHAY,
O3HAYAIOIIUH MEIUIIMHCKYIO IIPAKTHKY, OCHOBAHHYIO Ha CTpaxe IOpPUIU-
YEeCKOM OTBETCTBEHHOCTH Bpada, a He Ha ero AeHCTBUAX B HHTEpPecax Iia-
nuenToB [Kessler, D., Summerton, N. and Graham, J., 2006]. Curyanuu,
KOT/Zla Bpaydu [IEPEeCTPaAxXOBBLIBAIOTCSI U HA3HAYAIOT U3AUIIIHEE KOAMYECTBO
MEIUIIMHCKUX UCCAENOBAHUN U aHAAW30B, BO3HUKAIOT €3KETHEBHO IPaKTHU-
4eCKHM BO BcexX OoapHUIIAX cKopoii momoim CIIA. Bpauwm Gosrca mporry-
CTUTH AUATHO3, KOTOPBIH I1033Ke MOXKET IIPUBECTH K CyaeOHOMY HCKY O Xa-
AQTHOCTH U NIPEBIBACHUIO MHOTOMHUAAHMOHHBIX TPEOOBaHUM 0 KOMITEHCAITH-
ax [Apoorva, C. and Gunderman, R., 2008].

[TpumepHEIl yroaoBHBIH Konekc CIIA B ct. 2.02. (2) (c) maet ompeneae-
HHe OBYM BUIaM HEOCTOPOZKHOIO ITOBEIEHHUHI: AeTKOMBICAUIO (recklessness)
u HeOpexkHocTU (negligence). B iepBoM caydae AWIO, 3Hast O COOTBETCTBY-
IOIINX IPaBHUAaX, TPYOO OTKAOHSIETCSH OT HUX COOAIOEHHsI, PACCUYUTHIBAd Ha
HEHAaCTYIIA€HHE BPEOHBIX ITIOCAEACTBHUI, BO BTOPOM CAydYae AHIO He IIpe.-
BUIUT HACTYIIACHUE ITPECTYITHOTO Pe3yAbTaTa, XOTs JOAZKHO OBIAO IIPU CAO-
SKUBIINXCSH 00OCTOSTEABCTBAX OCO3HABATH PUCKOBAHHOCTH CBOETO IIOBEE-
Huga [Baunos, A.T'., 2010, c. 125-126].

AMepUKaHCKHE HCCAENOBATEAU II0-PA3HOMY OTHOCATCH K IIPUMEHEHHIO
YTOAOBHOTO 3aKOHA K MEOUITMHCKHM paboTHHKaM 3a COBepIIeHHe Bpaded-
HBIX omubok. Tak, mo MHeHuo ®. Makmounaabma [McDonald, F., 2008],
YCTaHOBAEHHE YTOAOBHOM OTBETCTBEHHOCTH 3a HEOPEIKHOCTH [IAS TEX, Ybe
OpU3BaHUE IIOMOraThb, a He IPUYUHATH BpE, IPEACTABAAETCS CIIOPHBIM.
[pyrue aBTOPHI IIpeIAararoT IIPUMEHEHHEe YTOAOBHBIX CAHKIUH B OTHOIIIE-
HUU IIPaKTUKYIOIINX Bpadel, KOTOPhIE IIPOSIBUAN XaAaTHOCTE, HA TOM OCHO-
BaHUU, YTO BUHOBHBIE MOTAHU AeHCTBOBATH B COOTBETCTBUHU C YCTAHOBACH-
HBIMH CTaHAAPTaMHU IOBEOEHUs, HO He cieAaAr 3Toro. CTOPOHHUKHU YTOAOB-
HOM OTBETCTBEHHOCTH 32 IIPOIBACHUSA XaAaQTHOCTH yTBEPKIAAIOT, YTO yIpo3a
YTOAOBHBIX CAHKIIMY CONEPKUT B cebe OTPOMHBIN IMO3UTHBHBIN IOTEHITHAA,
TaK KaK CIIOCOOCTBYET ITOBBIIIEHUIO KAYECTBA 0KA3hIBAEMBIX MEIUITMHCKUX
yeayr [Monico, E., et al., 2007].

AHanu3 npaKmuxu npumeHeHUsl Y20/106HO020 3aKoHodamenscmea
0 stmpozeHHbIX npecmynneHusix é Poccuu

[Ip1 OTHECEHHU TOTO MAW MHOTO IIPECTYITHOIO AESHUS K KaTeTOPHUHU «dTPO-
IFE€HHOE» CAENYeT OIIPENEAUTDb, YTO €ro OOBEKTOM OymayT BBICTYIIATH KHU3Hb
(9. 2 ct. 109 YK P®P) uaum 300poBbe AUYHOCTH (4. 2 cT. 118 1 4. 4 cr. 122,
cT. 124 YK P®). YcaoBHO oTHOCH cT. 238 YK Pd kK paccmaTrpuBaeMod HaMu
TpYIIIE IIPECTYIACHUH, CAELyEeT OIIPENEAUTH, UTO €€ OOBEKTOM BBICTYIIAET
3M0POBLE HaceAeHUd. B KBaAu(pUITUPOBAHHLIX cocTaBax cT. 124 u 238 YK
P® BrImeasgeTcs Takke JOIIOAHUTEABHBIN OOBEKT — JKU3Hb YEAOBEKA.
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B auTepatype BBICKa3bIBae€TCI MHEHHE O TOM, YUTO «COI[MAaAbHAasd 3HAYU-
MOCTE ¥ OTHOCHUTEABbHAsI 000COOAEHHOCTS ITpaB U CBOOO/ aIleHTa KaK 00b-
€KTa YrOAOBHO-IIPABOBOM OXpaHBI IT03BOASIET BO3BECTH I'PYIILy IPECTYIIAC-
HUil (HOCATAIONINX HA 3TOT 00beKT. — P.H., B.3.) B paHT caMOCTOSITEABHOMH
raaBel pa3a. VII YK Pd» [Baunos, A.T'., 2012, c. 67]. Cuutaem Takyio TOUKY
3pEeHUs CIOPHOU ¥ HEOOOCHOBAaHHOM KaK C MO3UIIUH TOH MHUCCHH, KOTOPYIO
HECYT BpadH, TaK U OPUEHTUPYACH Ha UMEIOIIHUNCA 3apy0eKHBIN OMBIT yTo-
AOBHO-TIPAaBOBOI OXpaHBI IIpaB H CBOOOA MAIIMEHTOB, HCKAIOYAIOIIHHN HU3-
AUIITHIOIO PEIIPECCHUIO.

OOBEKTHBHAs CTOPOHA STPOTEHHBIX IIPECTYIIACHUH MOIKeT OBITH BbIpa-
JKeHa Kak B [IEeHCTBUH, TaK U B 0€31eHCTBHUH.

OOBEKTHBHAs CTOPOHA MPECTYIIACHUH, IIPeayCMOTPEeHHbIX 4. 2 cT. 109
YK P® u u. 2 cr. 118 YK Pd, Gynet BrIpazkaThCd B COBEPIICHHUU AEIHUH,
KOTOpPbI€ HapyIIalT COOTBETCTBYIOIINE IIPEAINCAHUS IOPSAKOB, CTaHAAP-
TOB U KAMHUYECKUX PEKOMEHIAIINH OKa3aHHS MEAUIIMHCKON IIOMOIIM KaK
B cpepe omImbOUYHONM TAKTUKHU ACYEHUST UAU JUATHOCTHUKH, TaK U B KOAHUE-
CTBEHHOM acrekTe. aarocTpalipel cayzkaT CAeQYIOIINE CAyYau.

30 Hosbpst 2017 2. epauom-xupypeom I'BY3 «opoduweHckas LIPB» H. nayu-
eHmke X., npoxoousuwieli cmayuoHapHoe feueHue 8 obujeli naiame xupypeuuecko-
20 omoeseHus, 6bLIO HA3HAUEHO NPOU3BO0CMB0 Kamemepu3ayuu 3nUOYpPatbHO-
20 npocmpaHcmaa ¢ egedeHuem npenapama «Audokaur» (danee — sNUOYpPanbHAS
arecmesust). Ocywecmeums HasHaueHue H. donskeH ObLn 8pau aHecmesuoioe-pe-
arumamonoz Y.

Y. karx cheyuanucmy 6b6L10 0OCMOBEPHO U38ECMHO, MO obuias naiama xu-
pypauueckozo omoesieHust 60NbHUYBLL He NPUcnocobieHa Ot npou3eoocmaa snu-
0YypanbHblX aHecmesull, He CMmaHOapmMuU3UPO8AHA Ot 9M020 U He OCHAUWLEHA He-
06X00UMbILMU Ccpedcm8amu HAb00eHUsL 3a COCMOosiHUeM nayueHma, a marske
cpedcmeamu peaHUMAyuUU U UHMeHCUBHOU mepanuu, npedycmompeHHbimu Ilpu-
nookeHuem Ne 9 k ITopsiOKy oKa3aHUSL MEOUYUHCKOU NOMOULU 83POCSIOMY HAcee-
Huto no npogpunio Xupypeus. Tem He meHee Y. 8binonHUN HasHaueHue H. e 0b6-
weti naname. B meueHue namu MUHym nocsie NoCmaHo8KU SNUOYpalbHOU aHe-
cmesuu Y. He 3ameuan pasgusuieecs Yy nayueHmrsu X. ocrioxKHeHue 8 eude ocmpoti
cepOeuHoll HedocmamouHOCMU U OCMAHO8KU PYHKUUU ObLXAHUSL.

IMockonbky obwias nanama He umesia coomeememaeyrouezo 060pyoo8aHust, pe-
arHumayus X. 6bLia Hauama Heceoe8pemeHHO, yrxKe nocie ympamsol ero PyHKYUU
OJblXxaHust u pazeumust Yy Hee ocmpoti cepOeuHoli He0oCMamouHOCMu, Umo nosJieK-
710 8 OasibHelieMm cCmMepmsb NAUUEHMKU'®,

B opyeom cnyuae I'., ucnonHss obsiaaHHocmu 3ag8edyrouiez0 UHGEKUUOHHO20
omoeneHust MY3 «Yemo-Huwumckas [IPB», ocywecmansis HenocpedcmeeHHoe py-
K0800CcmMB0 0esimeslbHOCMbI0 UHPEKUUOHHO20 omoeseHUsT U NOOUUHEHHO20 eMy
MEOUYUHCKO020 NepcoHana, 6yoyuu O0esxypHbiM 8pauom, 04l YcmHoe ykasaHue

IIpuroBop T'opomuiieHCKOro paifioHHOrO cyxa Boarorpanackoil o6AacTH IO EAy
No 1-31/2019 ot 19 anpeasa 2019 r. URL: http://cynebubsiepemenusa.pd /43585249
(mara obpamenusa: 28.04.2020).
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Haxoosiuetlics Ha dexxypemaee mMeduyUHCKOU cecmpe A. npousgecmu puKkcayuro
K Kpoeamu C NOMOWbIO MedUuUUHCKUX 8530k I1., docmagneHHoz0 ¢ OuazHO30M:
(ANIK020/IbHASL UHMOKCUKAYUSL, OJIKO20/IbHbLU Oeaupullr 8 npuemHoe omoeseHue
601bHUYUBL 6pU2A00ll CKOPOTL MEOUYUHCKOU NOMOULU.

A., ucnoansas yemuoe yrkasarue I'., npusszana Kk kpoeamu I1. meduyuHcKumu
gsl3KaMu 8 obilacmu Kucmesslx cycmasos obeux pyk, 8 obnacmu noomsluiex no-
nepex epyou u 8 obracmu 201eHOCMONHbIX CYCmagos obeux Hoe.

Iocne smoeo I'. u A., 8 HapyweHue YyCmaHo8NeHHbIX NPABUL OCYULECMBLEHUSL
JleuebHblx meponpusimuil No KYnupos8aHUo AlK020bH020 0eaupust, He Yoenunu
00/1KHO20 BHUMAHUSL KOHMpOJlo cmeneHu gurcayuu I1. B peynemame ux 6es-
Oeticmeust I1. 6blLiu NPpUUUHEHbL MesleCHble NO08PEeIOEHUs! 08YCMOPOHHUT NJeK-
cum, KomopblilL NPUUUHUL MSDKKUU 8ped €20 300p08bio NO Kpumepuio «cmolkas
ympama obweii mpyoocnocobHocmu cevlue 30%»7.

OObekTuBHAS cTOpoHA 4. 4 cT. 122 YK P® 3aratogaercsa B feHCTBUH (HC-
II0AB30BaHUE HECTEPUAN30BAHHOIO MHOT'OPA30BOT0 MEAUITMHCKOI0 UHCTPY-
MEeHTa U 000py[mOBaHUs, HeHaJAesKallee o0CcAe0BaHNE MJOHOPCKOM KPOBU
Ha BUY-uH(pekuo u T. O.) UAu 6e31eicTBUY (HeCcOOAIOIeHIIe ITPaBHA acell-
TUKH U aHTHUCEIITHKH, HECOOAIOIEHHUE TIPABUA XPAHEHUS U YTUAU3AITUN OHO0-
AOTHYECKOT0 MaTepHasa, 3apakeHHOT0 BUPYCOM UMMYHOAEeUIIUTA).

Tax, 10 aseycma 2005 2. 8 ObnacmHoill kKauHuueckoll 6onoHuye Ne 1 2. Ekame-
purbypea xupypeamu bvlra npouszsedeHa nepecadka nouku om 0oHopa, UHGUUU-
poeaHHoz0 BHY. B HapyuweHue cyuecmayrouux cmaHoapmos npogedeHust ma-
Koll onepayuu aHanus Ha BHY-uHgperyuro opeara, nodgepauilezocst mMpaHCNaaH-
mayuu, He 6ot coenar [Ianoroea, M.H., 2010, c. 155].

YacTtp 4 ct. 122 YK P® ycraHaBAMBaeT OTBETCTBEHHOCTH 3a 3apazkeHHe
BUY-unpexkiueii. [log 3apazkeHHUEM CA€AyeT HMOHUMATH POHUKHOBEHUE
B030yauTeAd HH(PEKIIMOHHON O0A€3HU B OPTaHU3M YeAOBEKa AU JKUBOTHO-
ro, IPUBOAMLIIEE K PA3BUTHIO TOH MAM UHOH (pOPMBI MH(MEKIIMOHHOTO IIPO-
1ecca (60A€3Hb, HOCUTEABCTBO BO30yaUTEAEH UH(EKITHE)'S.

Anaauzupys ct. 124 YK Poccuiickoit Penepaiiiii, HEOOXOAUMO 00paTUTh
B3UMaHHe Ha AUCKYyCCHOHHOCTH TAKOTO IIPH3HAaKa 3TOTO COCTaBa, Kak «IIo-
TepIeBIINi». BykBasbHOE copep:kaHHe HOPMBI OIIPENeAseT IIOTEPIIEBIIETO
TepMHHOM «00ABbHOM». OCHOBHBIM IIOAXOAOM B TOAKOBAaHHHU 3TOr0 TepMHHA
ABAGETCH CChIAKA Ha MeXKAyHapoAHble HOPMAaTHBHBIE aKThl, B YaCTHOCTH
Konpeniuio MexnyHapoaHo#t Opranusanuu Tpyna Ne 130, moaokeHUs KO-
TOPOH OIIpeneAdIOT OOABHOTO KaK AHII0, KOTOPOE HaXOAUTCHA B «DOAE3HEH-
HOM COCTOSIHUM, He3aBUCHUMO OT IIPUYHHBI €0 BO3HUKHOBEHUs»'?. OgHAKO

17 TIpuroBop Ycre-Umnmckoro paiionHoro cyzna mo geay Ne 10-1/2011 ot 2 deBpaas
2011 r. URL: https://sudact.ru/ (nara ob6pamenus: 28.04.2020).

18 CaoBapb MemunmHCKux TepMuHOB. URL: https://medicinskie-terminy.slovaronline.
com/10970-ZARAZHENIE (maTa o6paruenus: 26.04.2020).

19 Kouseniua MexayHaponHoit Opranusaruu Tpyza Ne 130 «O MeZUITMHCKOM [TOMOIITH
u rocobusax 1o 6oaesHm» (2KeneBa, 4 mroHg 1969 r.) // KoHBeHImH B peKoMeHaa-
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Takoe IMOHUMAaHte TePMHUHA «OOABHOM» BBIBOAUT M3 3TOTO IIOHATHUS M, COOT-
BETCTBEHHO, U3 KATETOPUHU TTOTEPIEBIIINX OT 3TOTO IIPECTYIIACHUS OepeMeH-
HBIX, KOTOPbIE HYKIAIOTCSI B CPOYHOM MEIUIIMHCKON ITOMOIIM, HAIIPUMEP
IIPU CTPEMUTEABHBIX pomax. Bens OepeMeHHas XKEHIIMHA B COOTBETCTBHH C
PUBENEHHBIM BBIIIE OTIPEAECACHUEM HE SIBASETCH OOABHOIA.

[TosTomy MBI coanmapusupyeMcd ¢ MEeHueM [1.}O. MamonTOBa, moaara-
FOIIIETO, YTO «OOABHBIM» B aHAAU3HUPYEMOM COCTABE CAEAYET IIPU3HABATD AIO-
6oe AuIlo, 3aboaeBIIee DOAE3HBIO UAM HAXOSIIEECS B OMACHOM JIAS JKU3HU
UAU 300POBbSI IIOAOKEHWH, BBI3BAHHOM HECYACTHBIM CAydYaeM, IIOBEIeHU-
€M AIoZIeH, eCTeCTBEHHBIMH IIpOoIlecCaMi, IIPOUCXOASIIUMU B OpraHu3Me, 1
HyZKJAoIeecss B OKa3aHUU MeIHUKO-(papMaleBTHIeCKOd oMoy [MaMoH-
ToB, [1.10., 2009, c. 105].

O6rvekTuBHasa cropoHa cT. 124 YK P® Brerpazkaercsa Oe3neticrBueM. He-
OKa3aHMe IIOMOIIM COCTOUT B OTKAa3€ CyOBeKTa IPECTYIIAEHUS OCYIIIECTBAATE
KaKHe-Au00 MEepOIIPUATHS, HAlIpaBA€HHbIE Ha OKa3aHUe MEIHIIMHCKOH I10-
Mouru. EcAu peus MaeT o TOM, YTO IIOMOIIL OblAa OKa3aHa, OJHAKO OHA He
COOTBETCTBYET IOPAAKAM HAU CTaHIAPTAM €€ OKa3aHWd UAW BBIIIOAHEHA He
B IIOAHOM OOBEME, TO COCTAB aHAAHU3HUPYEMOTO MPECTYIIAEHHUSI OTCYTCTBYET.
[Ipu HACTYIAEHUU COOTBETCTBYIOIIHUX IOCAEJCTBUN MEIUIIMHCKUN paboT-
HUK OyZeT HeCTH OTBETCTBEHHOCTH ITO 4. 2 cT. 109 naum 4. 2 ct. 118 YK Pd.

[TpuMmeyaTeAPHO B 2TOM IIAQHE AaIlleAASITMOHHOE IIOCTaHOBAeHUE Bopo-
HEXKCKOro 006AaCTHOTO cyda 1o kaaobe A.?° CygoM IepBOH HMHCTAHIIUHU A.
ObIA ocyzKaeH 110 4. 2 cT. 124 YK P® 3a coBepIiIeHHe IPECTYIIACHUS IIPU CAe-
OYIOLIUX O0CTOATEABCTBAX.

16 mapma 2016 2. 8 13 uacog 05 muHym e npuemHoe omoenerHue BY3 BO
«BITKBCMII No 10» 2. BopoHeska 6bun docmaesieH nocmpadasuiull 8 OOpPOiCHO-
mpaHcnopmHuom npoucutecmsauu H., komoputil 8 smom ke 0eHb 8 13 uacos 25 mu-
HYym 6bL 20CNUMANUIUPOBAH 8 Helipoxupypeuueckoe omoeseHue 60NbHUUbL, 20e
8 Kauecmse ez20 Jseuauiezo spaua vl onpedeseH omeemcmeeHHbL 0eXYpPHbBLIL
spau A.

A. nocsie nepeuUH0z0 0OCMOMPA NAYUeHMA 8 NPUEMHOM omoeseHUU 6ObHUYbL
8 nepuod spemeru ¢ 13 uacos 25 murym 16.03.2016 do 8 uacog 17.03.2016 6e3
YysarkumenbHblX NPUUUH He 0KA3al emy MeOUUUHCKYI NOMOWb NOC/le 8blNOJ-
HEeHUSL Nep8UUHbLX OUAZHOCMUUECKUX Meponpusimuli, 4 UMEHHO: He OCYULeCmausn
JuHaMUUEeCK020 HaOI00eHUsl 30 HUM, He nposest ocmompul 60bHO20 U m. 0., Mo
npuesesno Kk ecmepmu H.

B anennsyuorHol xanobe, NOMUMO Npouezo, 0CYrsKOeHHbL A. yrassbleanr Ha
mo, umo 06beKmueHY0 CMOPOHY npecmynaieHus, npedycmompeHHozo cm. 124 YK
Poccudiicrotli @edepayuu, cocmaensem nonHoe bezdelicmaue, mexoy mem Kax He-

uu, npuHaThle MexxnyHapongHoit Koudepennueit Tpyzna. 1957-1990. T. 2. 2Kenesa :
MexxnyHap. 6ropo Tpyaa, 1991. C. 236.

20 ATieAASIITMOHHOE TIOCTaHOBAeHHE BopoHexkckoro ob6aactHoro cyza Ne 22-365/2018 ot
6 mapta 2018 r. URL: https://sudact.ru/regular/court/I19rbWxoGk611/ (zara obpa-
menug: 02.04.2020).
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Haonexxaujee okasaHue MeouyUHCKOlU noMowu He xapakmepusyem obvekmue-
HYI0 CMOPOHY YKA3AHHO020 0estHUsl, Yymeep Kkoas, umo oH He be3delicmeosast 8 om-
HowleHuu 6onbHo20 M., npuenauan 015t KOHCYbmayuu epaueli-cneyuaiucmos,
YMOUHSLL pe3ylbmambsl AHANU308, UHCMPYMEHMANbHBbIX UCCTIe008AHUL U M. O.

B momueupogouHoil uacmu aneatsiyuoHH020 NOCMAHOBNAEHUSL CYO YKaA3asl,
umo Keanugurayus oeticmauii A. no u. 2 cm. 124 YK PD kak HeokazaHue nomo-
wu 6onbHOMY 6e3 ysarkKumenbHblX NPUUUH JUYOM, 00SI3AHHBIM ee 0KaA3bl8amb 8
coomeemcmeuu ¢ 3aKOHOM UNU CNEeYUANbHBIM NPASUSIOM, eCAU IMO NOBAEKNO NO
HeocmoposKHocmu cmepmos 601bHO20, S18/11emest NPABUNLHOLL.

ObocHosbleast makyo nNo3UYyU0, cyo ommemusl, Umo 06 beKmueHast CMopoHA
npecmynaeHust, npedycmompeHHozo cm. 124 YK PP, xapaxmepusyemcst moivko
6ezdeticmauem, a no u. 2 cm. 109 YK PD moeym 6bimb K8ANUPUUUPOBAHbL HEO-
CMOpOosKHbLe delicmeust 8paua Npu OKA3aHUU MeOUYUHCKOU NOMOWU (Hanpumep,
geedeHue IeKapcmeeHH020 npenapama 8 npesvluleHHol 003uposKe, Henpasuib-
Hble delicmaust 8 X00e XUupypauueckozo emeuamessCmeaa Ul UHOU MAHUNYASUUU
u momy nodobHoe).

HemrpodeccruonaabHble AeHCTBUS MEOUITMHCKUX PaOOTHUKOB TaKXKe MO-
ryT nonanatb B cdepy metictBug cr. 238 YK Pd «[IpomsBomcTBO, XpaHe-
HUe, IIepeBO3Ka AHO0 COBIT TOBAPOB U IIPOAYKIINH, BBEIITIOAHEHUE PaboT MAU
OKa3aHHe yCAyT, HEe OTBEYalIIuX TpeOOBaHMAM 0e30IIacHOCTH KHU3HU HAU
3[I0pOBbs ITOoTpebuTeei. [IpegMeToM HpPecTyIIA€HHsS B YKa3aHHOH HOpMeE
OymayT BBICTYHATH MEIUIIMHCKUE YCAYTH, HE OTBedaronue TpeboBanuam 6e3-
OITACHOCTHU KH3HHU HAU 300POBBS MHOTpebUTesel, a TakxkKe O(HUIINaAALHBIE
JOKYMEHTBI, yIOCTOBEPSIOIIHE COOTBETCTBHE OKa3bIBAEMBIX MEIUITMHCKHX
yecayr TpeboBanuaMm 6e3omnacHocTu [Bepecrosoii, A.H., 2018, c. 71].

Ucxonsa n3 comepzkaHuda yIIOMUHaBIIErocs Bhille 1I. 3 denepasbHOIO 3a-
koHa «O6 ocHOBax OXpaHbl 3/I0POBhA I'pazkaaH B Poccuiickoit Peneparimm»
IIOHATHIO «MEAVIIMHCKHE YCAYTH» 3aKOHOMATEAb IIPHIAeT CaMOCTOSATEABHOE
IOpUANYECKOe 3HadeHHe, OTTPaHUYHBAalOIllee UX OT MEIUIIMHCKOMN ITOMOIIIH,
YTO, COOTBETCTBEHHO, JOAYKHO BA€Yb HHYIO YTOAOBHO-IIPABOBYIO OIIEHKY Ha-
pyILIeHU#E B chepe OKa3aHUd TAKUX YCAYT.

YonomuHauue B gucno3uiinu 4. 1 cr. 238 YK Pd o morpeburese Kak o
IIOTEPIIEBILIEM 110 JAaHHOMY COCTaBY IIPHUBOAUT K BBIBOAY O HEOOXOAHMMOCTH
obpameHus K 3akony Poccutickoit denepanuu ot 7 peBpaag 1992 r. «O 3a-
IIIUTE IpaB moTpebureaeiin?!, Tem 6oaee YTO B cooTBeTCTBHUHU C 1. 9 Tlocra-
HoBAeHUd [Iaenyma BepxoBHoro Cyna Poccuiickoit ®enepanuu ot 28 HIOHA
2012 r. Ne 17 «O pacCMOTpPeHHUH CyAaMH TI'pPaKAaHCKHUX OEA II0 CIIopaM O
3aluTe IpaB IIoTpedbuTeAei» K OTHOIIEHUSIM I10 IIPEIOCTaBACHUIO Tpask/ia-
HaM MEIHIIMHCKUX YCAYT, OKa3bIBAE€MbIX MEIUIIMHCKHUMH OpPraHU3allUIMHU
B paMKaxX HOOPOBOABHOI'O U 00s13aTE€ABPHOr0 MEIHIIMHCKOIO CTPaXOBaHU,
HIPUMEHSETCS 3aKOHOAATEABCTBO O 3alllUTe IIPaB HOTpeOuTeAei?.

21 Cobpanue 3akoHomaTeAbcTBa Poccuiickoit denpeparmu. 1996. Ne 3. Ct. 140.
22 BroaaeteHb BepxoBHoro Cyaa Poccuiickoit ®eneparuu. 2012. Ne 9.
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B cooTBETCTBHH C ITOAOKEHHSIMU YKA3aHHOIO BBINIE 3aKOHA, IIPUMEHU-
MBIMHU K aHaau3upyemoii HopMme YK Pd, mox «He orBeuarommMu TpeboBa-
HUAM Oe30IIaCHOCTHU» CAEOyeT IIOHHUMATBh yCAYTH, OKa3aHHBIE CIIocobaMu,
BAEKYITUMH HEOOIIyCTUMBIM PHUCK INPUYMHEHUS CMEPTHU HAU TSIXKKOTO Bpe-
[a 3/I0POBBIO IIOTPEOUTEASIM M HHBIM AHWIIAM B PE3yABTATE MX HCIIOAB30Ba-
HUS CIIocob0aMu, HAPYIIAIOIMUMU TpeboBaHtsa 6€30IIaCHOCTH, XapaKTepUu3ay-
IOIIMMHUCH HAaAUYHEM HEIOIIyCTHMOI0O PHUCKa NPUYNHEHHUT CMEPTH YE€AOBEKY
UAUW IIPUYHMHEHUS TIKKOT0 Bpela 3J0POBBIO.

I[Taerym BepxoBHoro Cyma Poccutickoit Peneparninu B [locTaHOBAEHUU
«O pacCMOTPEHHH CyAaMHU IPazKIaHCKUX JIEA IO CIIopaM O 3allluTe IIpasB I10-
TpebuTreaeil» onpenesseT yCAyTy Kak HeHCTBHE (KOMIIAGKC neHcTBHH), co-
BepIIaeMoe HUCIIOAHUTEAEM B HHTEpPecaxX U I10 3aKa3y IOTPEOUTEAs B IIEASX,
AL KOTOPBIX yCAyTa TAKOTO poaa OOBIYHO UCIIOAB3YEeTCs, AM00 OTBedaroIee
LIEASIM, O KOTOPBIX UCIIOAHUTEAL OBbIA IIOCTABAEH B M3BECTHOCTEH IIOTPEOUTE-
A€M IPH 3aKAIOYEHHH BO3ME3THOIO J0TOBOPA.

C neaAbio pasrpaHUYEHUd TEPMHUHOB «MEOUIIMHCKAsI YCAyTra» MU «MeoU-
MUHCKAad IIOMOIIL» IIEA€COO0pas’HO OOpPaTUTBCS K HBEIHE YTPaTUBIIEMY
CUAy HOOKyMeHTy — [IpaBHAaM OpenoCTaBA€HHS IAATHBIX MEIHUIIMHCKUX
YCAYT HaCEA€HHIO MEIUITMHCKUMHU YUPEXKAEHUSIMHU (YTB. IIOCTAHOBAEHHEM
IIpaBuTeasrcTBa Poccutickoit Peneparuu or 13 auBapa 1996 r. Ne 27)%,
IlyekT 1 yKasaHHOrO OOKyMEHTa COLEPZXKUT yKaszaHue Ha To, 4To IIpa-
BHAA OIIPENEATIOT IMOPANIOK U YCAOBHS IIPELOCTABACHUS NIAMHbLLX MeO0U-
UUHCKUX YCY2 HACEAEHUI0, OONONHUMENbHbIX K 2apaHMUPO8AHHOMY 06b-
emy becnniamHoii MeOuUyUHCKOU nomow. UHBIMU cAOBaMHU, MEAUIITHCKHE
YCAYTH OCYIIECTBASIFOTCS Ha IIAQTHOM OCHOBE, a IIOMOIIb JOAXKHA OKa3bl-
BaTbCs OECIIAATHO.

HoBaga penaxiiug [IpaBua AW HOATBEPKAAET 3TOT BBIBOJ, IIpeaycMa-
TpUBad, YTO IIPHU 3aKAIOUEHUU 002080pa HA OKA3AHUE NAAMHBbIC MEeOUUUH-
CKUX YCnye TIOTPEOUTEAIO (3aKa349UKYy) ITPeNOCTaBASIeTCd B JOCTYITHOU hop-
Me HH(popMAaIigd O BO3MOKHOCTH ITOAYYEHUS COOTBETCTBYIOIIMX 6udo8 U
06bemo8 MedUuUyUHCKOT nomowu 6e3 83UMAHUSL N1AMblL B paMKaxX npozpam-
Mbl 20cYy0apcmeeHHblX 2apaHmuil 6ecniamHo20 OKA3GHUSL 2PA’sKOaHaM Me-
OUYUHCKOU NOMOWU U TEPPUTOPUAABHOMN ITPOTPaMMBbI I'OCYIaPCTBEHHBIX I'a-
paHTHl becniamHo20 0KA3GHUSL 2PAXKOAHAM MeOUYUHCKOU nomowiu. Ilpu
3TOM OTKAa3 IOTPEeOHTEAs OT 3aKAIOUEHUs JOroBOpa HE MOXKET OBITH IIPHUYH-
HOM YMEHBIIIEHUS 8U008 U 06beM08 MeOUYUHCKOU nomowu, npedocmagisie-
MblX maKomy nompedbumenro 6e3 3UMAHUSL NIAMbL B PaMKax IIPOTPaMMBbI U
TEPPUTOPUAABHON IPOTrPaMMBbI?.

28 Cobpanue 3akoHomaTeAbcTBa Poccutickoit deneparmu. 1996. Ne 3. Ct. 194.

2% TlocranoBaeHnue I[IpaButeabcTBa Poccuiickoit Penmepanun or 4 okTsabps 2012 1.
No 1006 «O6 yrBepxkaeHUH [IpaBUA IPEeNOCTABACHNUS MEAHUITMHCKUMU OPTaHHU3aIUg-
MU [IAQTHBIX MEOUITMHCKHX ycAayr» // CobpaHue 3akoHOmaTeabcTBa Poccuiickoii de-
neparyu. 2012, No 41. Cr. 5628.
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Yactp 2 cr. 19 denepasrHOro 3akoHa «O0 OCHOBaxX OXPaHBI 3/I0POBBSI
rpaxknaH B Poccuiickoi denepanyn» IpaMo IpPeayCMaTpHUBaET, YTO KazK-
ObIH UMeeT IIPaBO HA MeOUYUHCKYI NOMOWb 8 2apaHmupo8aHHom obveme,
oKasvleaemyro 6e3 83UMaAHUSL NIAMbL 8 COOMEEMCMBUU C NPOZPAMMOLL 20-
cyoapcmeeHHbIX 2apaHmuil 6ecniamHoz20 0KA3aHUsL 2par;kK0aHaM MEeOUYUH-
CKOU NOMOWU, a TaK3Ke HA NOJYUeHUEe NIIAMHBLX MEOUYUHCKUX YCaY2 U UHBLX
yconye, 8 mom uucsie 8 coomgemcmauu ¢ 002080pPoOM 006P0BOSIbHO20 MEOUYUUH-
CK020 CMpPAxX08aHUSL.

Tem He MeHee TaKOH IIOAXOM, KOTOPBIM C OTHOCHUTEABHOU OIIpeNeA€HHO-
CTBIO CAEIyeT U3 NEUCTBYIOIETO 3aKOHOAATEABCTBA, IPAKTUKON ITpUMeHe-
Huda cr. 238 YK P® B uccaegyemMoii 06AacTH He pasaeAsaeTcs.

Tax, npuzogopom CocHo80b0opcKoz0 20podcikoeo cyoa /AeHuHzpadckoll obracmu
M-Ha 6buna ocysxoera no u. 1 cm. 238 YK PdD. Sensisice 8pauom aKyulepom-2uHeKo-
sno02om PIry3 [IMCY-38 PMEA Poccuu no 2. CocHosslil bop, 15 mapma 2008 2. M-Ha
sacmynuaa Ha 0eskypcmeo 8 podunbHoe omoeseHue U omoesieHue namosio2ul
YKA3aHHOU MeOUYUHCKOU opeaHuzayuu. 110 mHeHuto cyoebHolli uHCMmaHyuu, oHa
oxkazana M. mMeOuyuHcKy ycayey «eedeHue pooosr HeHaolexau,ezo Kavecmaa.
YrasanHas yoenyea ocyuiecmensanace Ha 0CHOBAHUU 002080pa 065130 meibH020 Me-
OUYUHCKO20 CMpaxo8aHust pabomarouiux epaxoax (cmpaxoeoii noauc OMC).

B 20 uacog 45 muHym 8 poouslbHOM omoeneHUU YKa3aHHOU MeOUYUHCKOU
opeaHuU3AyUU NPU HECBO0EBPEMEHHOM PEeUleHUU 8PaAUOM aAKYULEepOM-2UHEeKOJ0-
2om M-noil u 3ano3oanom npogedeHuu onepayuu «cecapeso ceueruer (8 20 ua-
coe 45 munym emecmo 14 uacos) y bepemerHoli M. 8 pesynosmame onepamusg-
H020 8MeuameibCmaa poouUlCs HKUol, OOHOUEHHbLU pebeHoK, 8 MSIKes0M Co-
CMOsSIHUU, 00YCNO08NEHHOM NHEBMOHUEU CMEULaHHO020 2eHe3a, myaum obsumuem
NYNosuUHbL BOKPY2 Wel, NPpueeduUuUMU K AChUKCUU, 8bl3gasulell NOpareHUe YeH-
mpanbHOU Hep8HOll cucmembl cpedHell msiokecmu.

B nokazaHusix, 0aHHblX 8 x00e cyoebHozo 3acedaHust, M-Ha noscHuna, umo He
co2nacHa ¢ npeodbsieNeHHbIM 068UHEHUEM, NOCKONbKY cuumaem, Umo OHA 0Ka3bl-
sana M. He MeOuUYUHCKY0 Yonyay, a okassbleana nomows. ITomows et bbLna oka-
3aHA 8 NONHOM 0b6beme, HO NOCKONbKY Y pebeHKa UMENOCh 8 HANUUUU MmsiKesoe
3abonesaHue 8 sude 2epnecHoll UHGPEKUUU, 0 KOMOPOM HA MOMEHM pooos8 ell He
6bL10 U3BECMHO, MO OHA He Mo21a npedsudems makKue NoC1e0Cmauslt.

IMTosuyuro M-Hotl, He npusHasuwell ceoo 8UHY 8 0KA3AHUU YCaYy2, He 0meeuaro-
wux mpebosaHusim 6e30nacHOCMU XKU3HU U 300p08bst nompebumeneti, cCuumas-
weell, umo oHa pabomana 8 MeOUUUHCKOM YuperkOeHUU 8pauom U He 3aKAI0UANA C
M. 803mes30H020 0oz080pa, He okasbleana ell Yycayau, a 0Ka3bleana MeOUuyUHCKYo
nomowb, cyo npusHan HecocmosmenvHoil. Xapaxmepusyst euHy M-Holl e code-
SIHHOM, CYO YKa3asl, umo OHA «0elticm8o8ald C NPAMBIM YMBbIC/IOM, OKA3bLEAS
MEOUUYUHCKYTIO YCy2y no 6e0eHUI0 p00068, 00HAKO He 0CO3HA8aNA NO Ne2KOo-
MbLCIUIO U HebpeskHOCMU HacmynieHue msKKUX nocnedcmeuil om ceoux
deilicmeuii’.

25 TIpuroBop COCHOBOGOPCKOTO TOPOACKOTO cyAa AEeHHUHTPAACKON 00AACTH TIO OEAY

No 1-83/2010 ot 29 nekabpsa 2010 r. URL: http://infocourt.ru/car_sosnovoborsky-
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IToaaraem, 9TO IIPUTOBOP Cy[a B JAHHOM CAy4Yae MOTHBHUPOBAaH HEIOCTa-
TO4YHO. Bo-1IepBbIX, HE faHa IT0AHAd OlleHKa IIOKa3aHUaM IIOACYyIUMOH OT-
HOCHTEABHO OKAa3aHUs €I0 MEAUIINHCKOH YCAYTH HAH IIOMOIIH, OT 4ero, 0e3-
YCAOBHO, 3aBHCHT U KBaAH(DHUKAIMS AeTHHSI. Bo-BTOPBIX, XapaKTepPUCTHKA
CYOBEKTUBHON CTOPOHBI COESIHHOTO HE BBIIEPKUBAET KPUTHUKH: U3 IIPE/I-
CTaBAE€HHOH (POPMYAHMPOBKH CAEAYET, YTO OKa3aHHE MEIUIINHCKOM YCAyTH
«C TIPSIMBIM YMBICAOM» IBAFETCS YK€ IIPaKTUYECKU IIPECTYIIACHUEM.

B coorBeTrcTBHU C [TocTanoBaeHueM [Iaenyma BepxoBuoro Cyzna Poccuii-
ckoit Peneparnm ot 25 mroHda 2019 r. Ne 18 «O cyneOHOM nmpakTHKe II0 ae-
AaM O IPECTYHACHHUSAX, IPEAYCMOTPEHHBIX cTaTheit 238 YroAOBHOTO KOEK-
ca Poccutickoi ®epepanum» «aesdHud, IepedrucacHHble B cTaThe 238 YK PO,
XapaKTepHU3yIOTCH YMBIIIAeHHOH (DOpMO# BHHBI, B CBSI3H C UeM IIPH pelle-
HUU BOIIPOCA O HAAMYHHU B JEHUCTBUAX (0€3MeHCTBUM) AWIlA COCTaBa TaKoO-
I'o IIPECTYIIACHUS CYAYy HEOOXOQUMO yCTaHABAUBATE, YTO HECOOTBETCTBHE. ..
OKa3aHUd yCAYT TpeOoBaHUAM 6€30IIaCHOCTH OXBAThIBAAOCH EI'0 YMBICAOM»?°.,

Kax cnpasednueo ykasaHo 8 anennsiyuoHHom nocmarosneHuu Kpacrodap-
CK020 Kpaegozo cyoa no deny A., 0esiHusi Komopozo bbliu nepeKeaiupuyuupo8aHsbl
cn w@u. 2cm. 238 YK PO na u. 2 cm. 109 YK PP, HenocpedcmeeHHbiM 06beKkmom
npecmynnierust, npedycmompeHHozo n. «@ u. 2 cm. 238 YK PP, siensiromest OmHo-
weHust, obecneuusarowue OXpaHy HMU3HU U 300po8bst HaceseHust. [elicmeust me-
OUYUHCKUX pabOMHUK08 mo2ym Oblmb K8ANUPUUUPOBAHLL NO N. «@» . 2 cm. 238
YK P® moseko 8 cayuae 3aKaroueHust 002080pa HA 0KA3aHUE MeOUYUHCKUX Yony2
(karx npasusno, 803me30H020), Koz0a xapakKkmep pabom u Ycio8ust UX 6blNOSIHeHUS.
ycmaHasaugaromest HenocpedcmeeHHo 00208opom. OmeemcmaeHHOCMb 3a Npeo-
ycmompeHHoe npecmynieHue 803MOXKHA UL NPU YCA08UU 00KA3AHHOCMU He
MONBLKO Cam020 haKkma 8bINONHEHUSL pabom Uil OKA3AHUSL Ycaiye, HO U ONACHO-
cmu amux delicmauil Ot JKUSHU UL 300P08bsL NayUeHma, a mak>Ke OCOSHAHUSL
JUYOM, 0KA3ABULUM SMU YCNY2U, XapaKkmepa ceoux deticmeuil U ux Hecoomeem-
cmeust mpebosaHuam bezonacHocmu?’ .

CyOBeKTUBHAsI CTOPOHA IIPECTYIIACHHUH, IIPEayCMOTPEHHBIX 4. 2 cT. 109
YK P® u 4. 2 cr. 118 YK PP, xaparrepudyeTcd HEOCTOPOIKHOU (POopMOH
BUHEI.

Yto KacaeTcd CyOBEKTHBHOH CTOPOHBI 3apakeHus apyroro auna BUY-
UH(EKIeH BCAEICTBHE HEHAOAEXKAIET0 HCIIOAHEHUS AWIIOM CBOHUX IIPO-
deccroHaABHBIX 00s13aHHOCTEH (4. 4 cT. 122 YK P®), To emuHCTBA 110 9TOMY
IIOBOAY B HAy4HOI Cpeze HET.

lo_leningradobl_szfo/ug/ 1679322 /obvinitelnyy-prigovor-v-otnoshenii-manyakinoy-
ti-po-st-238-ch-1-uk-rf-s-osvobozhdeniem-ot-otbyvaniya.html (mara ob6parmenus:
18.04.2020).

26 Broaaetenb BepxoBHoro Cyaa Poccutickoit ®eneparuu. 2019. Ne 9.

27 ATleAAsIITMOHHOE IIOCTaHOBAeHMe KpacHomapcKoro KpaeBoro cyza oT 8 deBpa-
Aag 2017 r. mo meay Ne 22-782/2017. URL: https://sudact.ru/regular/doc/
kzQUEmEwG8JX/ (mara obparenus: 19.04.2020).
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A.C. XapaaMOB 11oaaraert, 4To CyObeKTUBHAA CTOPOHA 3TOTO AESHUS BbI-
pazkeHa HEOCTOPOKHOM hopMOIi BUHBI?S.

IO.E. ITynoBo4YKHH, CChIAQICH Ha II0AOXKEHU4 4. 2 cT. 24 YK P®, cipaBen-
AVIBO YTBEPXKIAET, YTO CyOBEKTHBHas cTopoHa 4. 4 cr. 122 YK PP mozxker
IIPOSIBASITHCS KaK B (popMe yMbICAQ, TaK U B (popMe HEOCTOPOIKHOCTH.

H.A. OrHepy00B BBICKA3bIBAET YTOYHEHHYIO IIO3HIHIO, COTAACHO KOTOPO
CyOBEeKTUBHAsI CTOPOHA aHAAU3UPYEMOTO MESHUS XapaKTepu3yeTcss BUHOMU
B BHe KOCBEHHOI'O YMBICAA AM00 HEOCTOPOKHOCTH, TaK KaK BPSAI AU MeIU-
IUHCKU pabOTHUK JKeAaeT HACTYIIACHUS MOCACACTBUI B BUAE 3apa>KEHUS
namuenTa BUY-undeknueit [Oraepybos, H.A., 2010, c. 85-87].

OpurmHaabHa nosunuda [.P. KorokoaoBa, cyuTaromiero, 4To CyObeKTUB-
Has cropoHa 4. 4 c1. 122 YK Pd xapakrepusyercs BUHOH B (popMe HEOCTO-
POKHOCTH (A€TKOMBICAWS, HEOPEKHOCTH), a IPHU HAAWYUH YMbICAQ OTBET-
CTBEHHOCTB JOAYKHA HACTYIIaThb II0 COBOKYITHOCTH ITPECTYIACHUH, BKAIOYAd
YMBIIIAEHHOE (AM00 HEOCTOPOIKHOE) IIPUYNHEHHE TSIKKOr0 Bpeaa 310POBBLI0
[Koaokonos, I'.P., 2008, c. 111].

I[IpumeHUTEABHO K CT. 124 YK PD nmeeT mecTo cMentanHast popMa BUHBL:
yMBICEA (KakK IIPSIMOM, TaK M KOCBEHHBINM) B OTHOIIEHHUU Oe3nelicTBHA-He-
BMEIMIATEABCTBA U HEOCTOPOXKHOCTB — B OTHOILIEHUH IIOCAEACTBHUH.

MEI yzke yIIoMHHaAHK 0 CyObeKTUBHOU cTopoHe cT. 238 YK P®. C no3unnu
KOHCTPYKIIMU CTaTbU B IIEPBOM YaCTHU IIPEAIIOAATAETCH HAAUYHE YMBICAQ, B
KBaAU(UITUPOBAHHBIX COCTABaX IIPUCYTCTBYET CMeIlaHHas popMa BHUHBI:
YMBICEA IIO OTHOILIEHHIO K OKa3aHUIO MEIUIIMHCKOH YCAYTH, HE COOTBETCTBY-
olle TpeboBaHuAM 6e30I1aCHOCTH, M HEOCTOPOXKHOCTDL II0 OTHOIIEHHIO K
IIOCAE€CTBUSM B BHUE IPUYUHEHUd Bpeaa 3J0POBbI0 UAU CMEPTH IAllHEH-
Ta. ITO AESHHE B IIEAOM COBEPIIIAETCHd YMBIIIAEHHO. [lo HamleMy MHEHHIO,
YMBICEA B 3TOM COCTaBe MOIKET OBITH TOABKO KOCBEHHEIH. B cayuae oOHa-
PYyKeHUd IIPSMOTO yMbIcAA AedHUE CAeAyeT KBaAU(PUIINPOBATH KaK YMBIIII-
A€HHOE IIPUYHHEHNE Bpeia 3/I0POBbI0 B 3aBUCHMOCTHU OT CTEIIEHU TSIXKECTH.

CyOBEKT ATPOreHHBIX PECTYIIACHUH — CIIEITHAABHBIH. VM aBASeTCS AWIIO,
obAamaroIee COOTBETCTBYIOIIUM IIPABOBBIM CTATyCOM. B KadecTBe TaKOBOIO
BbICTYIIAeT (PHU3UYECKOE AUII0, IIOAYYHBIIIEE COOTBETCTBYIOIIEE METUITMHCKOE
obpazoBaHMe, HMeIOIee CePTH(PUKAT (CBUOETEABCTBO 00 aKKpPEIUTAIIUH)
CIIeITHaAUCTa, AeHCTBYIOIIEe HA OCHOBAHUU 3aKAIOUEHHOTO TPYZOBOTO [I0TO-
BOpa MAM AHUIIEH3UU Ha OCYIIIECTBACHHE YaCTHON MEAUITMHCKON IPaKTHUKU.

K umcay cyOBEKTOB aHaAH3UPYEMBIX IIPECTYIIACHHH HE0OXOOHUMO OTHO-
CUTbH Bpadel U cpegHUHN MEeIUITMHCKUH ITepcoHaa (peapaiiep, CAaHUHCTPYK-
TOP, MECECTPa UAU MendpaT, akyuiep, JaHTUCT). Mcxona u3 npeanucanuii

28 KoMmMeHTapHil K YroaoBHOMY Kozaekcy Poccuiickoit deneparuu / I'H. Bop3eHKOB u
ap. ; orB. pen. B.M. AebeneB. 13-e uan., nepepab. u nom. M. : FOpatit, 2013. C. 688.

29 KoMMeHTapHii K YTroAoBHOMY KomeKcy Poccuiickoit demepanuu (rocrarTefHbIH)
/ A. B. BpuaanautoB u ap. ; nox pexn. A.B. BpuaamanroBa. M. : IIpocnekt, 2010.
C. 343.
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HOPMATHUBHBIX aKTOB, OIIPEAEASIOIINX MPOQeCCHOHaAbHbIE 00sSI3aHHOCTHU
MEIUIIMHCKUX PabOTHUKOB, K YHUCAY CYOBEKTOB TaKKe MOXKHO OTHOCUTH U
MAQITUH MEIUITMHCKUM ITEPCOHAA (MAQIIIIAS MEMUITMHCKAS CECTPA I10 YXO-
oy 3a 60ABHBIMHM, CAHUTAD).

OOcy:KkZaeHHe H 3aKAIOYEHHE

JleficTBUA MEOUIIMHCKUX PabOTHHUKOB, Pe3yAbTAThl KOTOPBIX IIPUBOAST K
IIPUYHHEHHIO Bpeaa 3J0POBBIO M KHU3HU ITAllMEeHTOB, [AEAdTCH Ha TPH BHUOA:
BpadeOHbIe OUTHOKY, HECUACTHLIE CAYYaH U STPOrE€HHBIE IIPECTYIIACHHUS.

Bpauebnag ommbka — 9T0 0ObEKTHBHOE IBA€HHE, COCTOSIIIEE B HEBHHOB-
HOM IIPHYMHEHHUH Bpeaa 340POBBIO ITAIlHEeHTA MEUIIMHCKHIM Pa0OTHHKOM B
CHAY HEOOCTATOYHOMN HM3y4YEHHOCTH 3THOAOTHH HAHU XapaKTepa TEYeHHd 3a-
boreBaHUA AMO0 BO3MOXKHOCTHU AHATHOCTUPOBAHUS O0AE3HH; HETUIIMYHOTO
xXapakrepa 3aboAeBaHMsI; aHOMAaAWH OpPraHOB, HHAWBUAYAABHBIX 0COOEHHO-
cTel opraHu3Ma naiyeHTa. BpaueOHble OITHOKM B YHCTOM BHIE HE JOAYKHBI
paccMaTpHUBaThCA C YTOAOBHO-IIPABOBOM ITO3UIIHUH.

HecuacTHbIN caydgaill — He0AATOIPHUATHBIE ITOCAEICTBUS BpauyeOHOTO BMe-
LIATEALCTBA, O0YCAOBACHHBIE BAHUSHHEM CAyYaHHBIX OOCTOSTEABCTB, IIPEm-
BHUIETH HAHW IIPENOTBPATHUTHL KOTOPbIe OBIAO HEBO3MOXKHO. Bce neticTBus
Bpada IIPU 3TOM JOAXKHBI COOTBETCTBOBATh IIPaBHAAM U KAUHHUYECKHUM pe-
KOMEHIAIHUAM.

ITox ATPOTEHHBIMH IIPECTYIIACHUSAMH CAEAYEeT ITOHHMATh OOIIECTBEHHO
OIlacHBIE NEdHHS, COBeplIaeMble MEIUIIMHCKHUMHU PabOTHHUKaMHU IIPH OKa-
3aHUH MEIUIIMHCKOMN IIOMOIIH (YCAYT), II0 HEOCTOPOXKHOCTH NMPHUYUHIIOIINE
HalHEeHTy BPe 300POBBIO0 HAHU CMEPTB.

YMBIIIIAEHHOE COBEpPIIeHHE MEIUIIMHCKUM PabOTHUKOM STPOTeHHOTO [Ie-
SHUS C TOYKH 3PEHHA YTOAOBHOI'O IIpaBa CAEAYET pacCMaTpuBaTh AHOO de-
pe3 npu3My KpaiHed HeoOXOIHMMOCTH HAM O0OOCHOBAHHOIO PHCKAa (YTO HC-
KAIOYaeT IIPECTYITHOCTDb TaKOTI0 AEeTHUS), AU KaK O0IIeyIrOAOBHOE IIPECTYII-
A€HUE (HaIlpuMep, yOaA€HHEe opraHa IallleHTa C IIEABI0 €TO ITOCAeYIoNIeH
IPOOAaZKH).

CoBpeMeHHOE YTrOAOBHOE 3aKOHOIATEABCTBO HE HCIIOAB3YEeT IIOHATUS
«ITPOTEHHOE IIPECTYIIACHHE» HAH «BpadeOHad omnbOKar. CyTh 3THX IBA€HUH
B OTZEABHBIX IIPABOBBIX CEMBIX U JaXKe CTPaHaxX, BXOAAIIMNX B OAHY IPaBo-
BYIO CEMBIO, IIOHUMAaeTCd I10-pa3HOMY: 3TO IIPUYMHEHNE CMEPTHU HAM Bpeaa
3/IOPOBBIO ITAIIHEHTAa 10 6e3pacCyTHOCTH, HEOCTOPOXKHOCTH, HEBHUMATEAD-
HOCTH, HEOIIBITHOCTH, XaAaTHOCTH HAW B CBH3H C OTCYTCTBHEM IIpodeccH-
OHAAM3Ma, MAHU BCAECICTBHE HEHAAEXKAILETO HCIIOAHEHHS METUIIMHCKUMH
paboTHUKaMH MPOPECCUOHAABHBIX 00SI3aHHOCTEN, AUOO KaK HEOCTOPOIKHOE
yOHUHCTBO HAH TEAECHOE IOBPEKICHUE.

[Toaaraem, uto B YK P® K uncay ATPOT€HHBIX (B «IHCTOM» BHIE, 6e3 Ka-
KHX-AU0O yCAOBHH) CA€ayeT OTHOCHUTBL NESHUS, IIPEeAyCMOTPEHHbIE: d. 2
cT. 109 JdIpuyrHeHNe CMEPTH IO HEOCTOPOKHOCTH; 4. 2 cT. 118 «[Ipuunne-
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HUE TSXKKOI'0 Bpeda II0 HEOCTOPOKHOCTU»; 4. 4 cT. 122 «3apaxkenue BUY-
uHpekImetr; ct. 124 «HeokazaHue moOMOIIH OOALHOMY».

ITpu olleHKe AedHUA Bpada MAHM MHOTO MEIHIIMHCKOTO PabOTHHKA, IIPU
IIOCTYIIA€EHUH COOTBETCTBYIOLIEH KAA00bI B IPaBOOXPAHUTEABHBIE OPraHbI
CAeIyeT TaKKe VIYUTBIBATE (PAKTOP «IIAIIMEHTCKOI0 SKCTPEMU3Man, T. €. XKe-
AQHUS TTAlTUEeHTAa TTOAYYHUTH OT KAMHUKH MaTEPHUAABHYIO BBITOY C IIOMOIIIBIO
yrpo3 (o6patutbca B CMU, HanucaTh 3kaa00y) HAK CyZeOHBIX UCKOB.

IToararaeM, 9TO pelleHre MPOOAEMBI ITPOTUBOAEHCTBUSA ATPOTEHHBIM ITpe-
CTYIIAECHUSIM HE MOXKET OBITH CBSA3aHO C YCHACHHEM HAU PACUIHPEHHEM YTO-
AOBHOM penpecCcru. YTOAOBHBINM 3aKOH JIOAYKEH IIPUMEHATHCS B OTHOIIIEHUU
Bpaya (MEIWUIIMHCKOTO PabOTHHKA) B UCKAIOYHUTEABHBIX caydaax. OTBeET-
CTBEHHOCTD Bpadel OAXKHA HACTYIATh TOABKO 3a Te€ AEesSHUs, KOTOpble I'py-
00 HapyIIIaloT YCTaHOBAEHHBIE TIOPAAKH, CTAHAAPTHI U KAMHUYECKHUE PEKO-
MEHOAIIMN U BAEKYT HACTYIIACHHE TaKKOTO Bpeda 3[40POBBI0 AW CMEPTH
HanueHTa 10 HEOCTOPOKHOCTH.
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Introduction. The article is devoted to the analysis of the civilisational foundations and features of
Eurasian integration, their reflection in the charter documents and the practice of the Court of the
Eurasian Economic Union. The author describes cultural integrity, including religion.

Teoretical Basis. Methods. Specifically, in the modern world, the author distinguishes four
civilisations: Christian, Sinic, Indian, and Muslim. Russia (the pivotal state of the Eurasian
integration under discussion) is a poly-civilisational state, because its culture is based on
historical multinationality, multiconfessionality, and multiculturalism. The basis of Russian law
is Christian values (for example, the rule of law), but elements that derive from Islam (the “rule
of power”), and Buddhism (the protection of natural connections) are also very important. The
article uses empirical methods of comparison, description, interpretation, theoretical methods of
formal and dialectical logic.

Results. The author shows that compared with European integration, Eurasianism is based
on slightly different values, namely: 1) the rule of law as a formal order; 2) collectivism and
collegiality — the special significance of the rights and interests of an indefinite circle of persons in
comparison with individual ones; 3) the priority of natural relationships in the group.

The Eurasian Economic Union (EAEU) is an international organisation of a supranational type. In
its statutory documents the religious and civilisational peculiarities characteristic of Eurasianism
were also taken into account. The principles of international law (as the super-imperative norms
of jus cogens) have priority in application, but differ in special content, namely: 1) respect for
the sovereign rights of states; 2) equality of states, which are implemented not formally, but
taking into account economic reality, and; 3) the principle of pacta sunt servanda. Specifically,
the EAEU Commission and the corresponding Court are created to monitor compliance with the
treaties. The court also has peculiar features: 1) In the documents the principle of independence
of judges is especially emphasised (the chairman is the first among equals); 2) the relations
of the Court with the national courts of the Member States of the Union are built in a special
way: they take the positions of the Court in their practice on a voluntary basis. The international
court of a supranational union is mainly aimed at overcoming dualism — duality in the law of
integration association. This creates a uniform understanding of the norms of union law, which
cannot be reduced only to the positive component that the court corrects with the natural essence
of law — the protection of human rights. The author gives examples of problems encountered in
building the EAEU: 1) the ratio of the principle of pacta sunt servanda and the principle of national
sovereignty; 2) the principle of equality in its real, not formal essence.

Discussion and Conclusion. The EAEU takes into account both the principles of Christian
civilisation (respect for law), and the principles of other civilisations (for example, respect for power
and the principles of harmonious construction of relations within the Union — multiculturalism).

It is important for the Court to find a balance between activism and conservatism both in
resolving international conflicts and in interpreting law. So, activism in the EAEU Court is
manifested in human rights issues, and conservatism: in matters of monitoring the activities of
the Commission. An important problem is the balance in ethical issues, which is associated with
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the multiconfessional composition of the Eurasian court. The author concludes by noting that
in a situation where the requirements for the appointment of judges are blurred and there is no
verification mechanism, it is difficult for the international composition of the Court to find ethical
consensus.

Keywords: civilisation, religion, Eurasian integration, supranational organisation, Eurasian
Economic Union, Court of the Eurasian Economic Union, international justice, principles of
selection of judges, rule of law, sovereign equality, natural law, principles of law
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Beepenune. CTaTbsl MOCBALLEHA aHaNN3y LMBUIIM3ALMOHHBIX OCHOB M OCOBEHHOCTEN eBpa3uii-
CKOW MHTerpaumun, nx OTPaxeHuto B yCTaBHbIX AOKYMeHTax u npaktuke Cyaa Epaswuiickoro
3KOHOMMYECKOro coto3a.

Teopetnydeckune ocHoBbl. Metogbi. Nof uMBuIM3aumen aBTop MOHMMAET KyNbTYPHYO LENocT-
HOCTb, BK/IOHAIOLLYIO U penuruio. B coBpeMeHHOM MUpe aBTOp BbIAENSET YeTbipe LMBUSIU-
3auUmn: XPUCTUAHCKYHO, CUHCKYO, MHOMICKYIO, MyCynbMaHcKyto. Poccus (CTepxxHeBoe rocy-
JapCTBO €BPa3UMCKON WHTerpauuu) — 3TO roCcyfapCTBO-MOAMUMBUAM3ALMS, MOTOMY YTO ee
KynbTypa OCHOBaHa Ha MCTOPUYECKOW MHOrOHALMOHANIbHOCTN, MHOTOKOH(ECCUOHASIbHOCTH,
MHOroKynsTypHocTn. OcHoBOM npaea Poccumn ABnsioTCA XPUCTUAHCKME LEHHOCTU (Hampuvep,
BEPXOBEHCTBO NpaBa), HO O4EHb GOJbLLOE 3HAYEHWE UMEIOT SIEMEHTbI, KOTOPbIE NPOMCXOOAT
OT MyCynbMaHCTBa («BEPXOBEHCTBO BNacTu»), byaamama (3awwmra eCTeCTBEHHbIX CBA3EN).

B cTaTbe Ucnonb3yloTcst aMNMpuyeckne MeTofbl CPaBHEHUS, ONMCaHUS, NHTepNpeTauum, Teo-
peTmnyeckne MeToabl hopMasnibHOM U UanekTUYeCcKon NIOrnKu.

Pesyntatsl nccnegoBarmvs. 110 CpaBHEHMIO C €BPOMENCKON MHTErpaumen B OCHOBE eBpa3uii-
CTBA HAXOASATCSA HECKOMBKO MHble LLIeHHOCTU: 1) rOCnoACcTBO NpaBa Kak hopmanbHOro npukasa;
2) KONMNEKTUBM3M, COBOPHOCTb — 0CO60E 3HAYEHVE MPaB 1 MHTEPECOB HEOMPEAENIeHHOro Kpyra
NNL, N0 CPaBHEHWIO C MHAMBUAYaNbHbIMY; 3) NPUOPUTET ECTECTBEHHbIX CBA3EN B rpymnne.
EBpasunmnckunin 3KOHOMUYECKINI COK3 — MEeXAyHapoaHas opraHvM3aums HagHauMoHanbHoro Tuna,
B €€ YCTaBHbIX fIOKYMEHTax OblIN y4TeHbl M KOH(PECCMOHANBHO-LIMBUNM3ALMOHHBIE OCOBEHHO-
CTW, XapakTepHble ANa eBpasuincTea. MpuHLMNLI MeXAyHapoaHOro npaea (kak ceepxumnepa-
TUBHbIE HOPMbI jUS COgeNs) MMEIOT NPUOPUTET B MPUMEHEHWM, HO OTIIMHAIOTCS OCOBbLIM Haros-
HeHVeM: 1) yBaxeHWe CyBepeHHbIX NpaB rocyaapcTB; 2) paBeHCTBO rocyaapcTs, peanusyemoe
He hopmanbHO, a C y4eTOM 3KOHOMUYECKOM peanbHocTy; 3) NpuHUMN pacta sunt servanda: ans
KOHTpONS 3a cobnofeHnem JoroBopos cosfaHbl Kommceus n Cyg.

Cyq Takxe MMeeT cBoeobpasHbie 4epTbl: 1) B JOKyMEHTax 0co60 BbIAENAETCA NPUHLMM He3a-
BUCMMOCTW CyAen (npeacenarenb Nepsbii CPeAy paBHbIX); 2) 0cobbiM 06pa3oM BbICTPanBaroT-
csl oTHoweHusi Cyaa ¢ HaumoHanbHbIMK cyaamu rocynapcts — YneHoB Cotosa: nosvummn Cyna
OHW MPUHUMAIOT B CBOEW MPaKTUKe Ha JOOPOBOSIbHOM OCHOBE.

O6cyxaeHne n 3aknoqeHne. B EASC yunTbiBaIOTCA Kak MPUHLMMbLI XPUCTUAHCKOW LIMBUNN3a-
L (yBaXKeHWe K npaBy), Tak U NMPUHLMIMbLI MHBIX LMBUAM3aUMIA (yBaXKEHUE K BACTW), MPUHLMMbI
rapMOHUYHOr0 MOCTPOEHUsi OTHOLLEHWI BHYTpy Coto3a (MHOrOKYbTYPHOCTD).
MexayHapoaHbIvi cyn HagHaUMOHANBHOMO Coo3a rMaBHbIM 06pa3oM HaLEeNeH Ha NpeofoneHne
Jyanuama, BOVNCTBEHHOCTYM B NpaBe UHTEerpaumMoHHOro 06beAnHEHNs, CO3aaHne eauHoo6pas-
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HOro MOHWMaHMS HOPM MpaBa Col3a, He CBOAALLErocs NLb K NO3UTUBHOW COCTaBAOLLEN,
KOTOPYIO Cy[ KOPPEKTMPYET ECTECTBEHHOW CYyTbIO MpaBa — 3alUMTON NpaB 4YenoBeka.

ABTOp NpMBOAMT NpuMepbl Npo6siem B noctpoeHnn EASC: 1) cooTHoLLEHWe npuHuMna pacta
sunt servanda v NnpuHLUMNa HauMoHasnbHOro CyBepeHnTeTa; 2) NpUHLMN paBeHCTBa B ero pearb-
HOW, a He (HOPMarsibHON CYLLHOCTU.

Cyny BaXKHO HanT 6anaHc Mexay akTMBU3MOM U KOHCEPBaTU3MOM Kak Npu paspeLLeHny Mex-
[OyHapoAHbIX KOHMUKTOB, Tak 1 Npu npasoTonkoBaHuu. Tak, akTneuam B Cyae EASC npo-
SIBNAETCA B BONPOCax Nnpas 4YenoBeka, a KOHCepBaTM3M: B BONPOCAxX KOHTPOMSA AeATeNbHOCTH
Komuceun.

BaxHas npobnema — paBHOBECKE B BONPOCaXx 3TUKWU, YTO CBA3AHO C MHOrOKOH(DECCUNOHANBbHO-
CTblO COCTaBa eBPa3nicKoro cyfa. B cutyaumn, korga Tpe6oBaHns K Ha3Ha4YeHWIo Cyfen pas-
MbITbl U OTCYTCTBYET MexaHVW3M NPOBEPKW, MexAayHapogHomy coctaBy Cyaa CrnoXHO HawTu
3TUHECKUIA KOHCEHCYC.

KnioueBble cnoBa: LMBMIN3aLMSA, PENIUrMS, eBpasuniickas HTerpauys, HagHauMoHanbHas op-
raHusaums, EBpasminckunii skoHommyeckuin cotos, Cyn EBpasminckoro 3KoHOMMYeCKoro cor3aa,
MeXayHapoAHoe npaBocyave, NPUHLMMLI 0T6opa Cyfen, rocnoAcTBo npasa, CyBepeHHoe pa-
BEHCTBO, ECTECTBEHHOE MPaBo, NPUHLMMbI Npasa

Ana uutuposaHus: Hewartaesa T.H. EBpasuiickas uHTerpaums: oblume LEHHOCTU WM npa-
BOBble MHCTUTYTHI // MpaBocyame/Justice. 2020. T. 2, Ne 3. C. 62-85. DOI: 10.37399/2686-

9241.2020.3.62-85.

Civilisation Distinctions

The history of mankind represents the development of civilisation. Sa-
muel Huntington (who also referred to other authors) wrote that “civilisa-
tion is a cultural entity”, and “...civilization is a culture writ large”. Both of
these concepts include “values, norms, institutions, and modes of thinking
to which successive generations in a given society have attached primary
importance. Wallerstein defines it as “a particular concatenation of world-
view, customs, structures, and culture (both material culture and high cul-
ture) which forms some kind of historical whole and which coexists (if not
always simultaneously) with other varieties of this phenomenon”. Of all the
objective elements which define civilizations, however, the most important
usually is religion. To a very large degree, the major civilizations in human
history have been closely identified with the world’s great religions. [...] The
crucial distinctions among human groups concern their values, beliefs, in-
stitutions, and social structures”. [Huntington, S., 1996, pp. 41-42].

“A civilization is thus the highest cultural grouping of people and the
broadest level of cultural identity people have short of that which distin-
guishes humans from other species. It is defined both by common objective
elements, such as language, history, religion, customs, institutions, and
by the subjective selfidentification of people” [Huntington, S., 1996, p. 43].

Civilisational social institutions include law and the state. Civilisation
affiliations define the basic features of states — which are the main subjects
of international law. The diversity of civilisation differences between peo-
ples leads to the fact that nowadays any universalisation on the basis of a
single civilisation is impossible — but this does not exclude its appearance
in the future.
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Moreover, we must agree with Edward Mortimer that nowadays instead
of the ideological foundations of civilisation — religious and other forms of
cultural identity are taking their place. Religion “increasingly intervenes in
international affairs” [Mortimer, E., 1991, p. 7]. Therefore, the institutes
of the state and law which are gnoseologically connected with the identity
of the nation reflect or should reflect this civilisational unity of culture and
legal institutions.

In the modern world there are four civilisations although some authors
select from six to twelve civilisations [Frolov, E.D., 2006, p. 98]. At the same
time each of them includes core states and other states, including elements
of several civilisations (cleft countries).

1. The Christian civilisation which is separated into western and east.
Today the embodiment of western Christianity are the countries of the An-
glo-Saxon circle and the French-German hub, and eastern Christianity —
Russia.

2. The Sinic civilisation embodied in China which includes Confucianism,
Taoism, Buddhism, etc.

3. The civilisation of India encompassing Hinduism, Buddhism, etc.

4. The Muslim civilisation which has no core country now (but before that
it was the Ottoman Empire) which nowadays generates such negative phe-
nomenon as militant Islam aiming at creation of a new entity — the Islamic
State.

The core state provides the function of saving of civilisation values and
is obliged to protect other countries that are part of the civilisational group,
but have a complex two- or multicomponent civilisational structure (“the
cleft country” in the terminology of sociologists [Huntington, S., 1996,
p. 137]). Besides, the states responsible for several civilisations (poly-civili-
sations) are distinguished.

In this sense Russia is a poly-civilisational state because its culture is
based on historical multinationality, multi-confessionality, and multicul-
turalism. Many wrote about this historical development, and the most di-
verse (from conservative to “activist” [Karamzin, N.M., 1816-1829; Klyu-
chevsky, V.O., 1987-1990; Gumilev, L.N., 1989]) were the historians who
emphasised that historically Muscovite Russia differed from Kievan Rus in
that it allowed various civilisations to peacefully exist on its territory with
the predominant role of the standards of Eastern Christianity. In other
words, multiculturalism is the basis of the Russian polycivilisation.

Hence, the basis of Russian law is, first of all, Christian values, inclu-
ding those that, by tradition, are mistakenly attributed only to the “west-
ern” ones — primarily the rule of law. Given the origin of Russian law from
Roman law, it should be emphasised that the rule of law is also the basis
of Russian legal institutions. But the value basis of Russian law is not limi-
ted to these — the other elements that come from Islam, Buddhism, etc. are
also very important.
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Three features can be distinguished in the Russian legal system, the co-
existence of which distinguishes it from any other legal system:

1) A respect for the law, more precisely, the law and the struggle (some-
times uncompromising) for law [Zweigert, K., and Kétz, H., 2000, p. 429]. In
this Russia is very similar to the states of Western Christianity, the differ-
ence is noticeable only to the extent that is included in the concept of “law™.

2) At the same time, a strong respect for the authorities is embedded in
Russian law [Kischel, U., 2015, pp. 577-580.]. Outwardly, this is similar to
Hegel’s concept [Nersesyants, V.S., 2005, pp. 503-507], and those of other
Western theorists. Similar philosophical foundations exist in Western cul-
ture. But our respect for power is slightly different and more similar to what
is inherent in Sinic and Muslim cultures. This can also be defined as the
“supremacy of power”.

A similar attitude to the power institutions is connected with the dual
idea of Russian identity, the foundation of which is laid by the philosophy
of Eurasianism and Gumilev [Laruzel, M., 2000, pp. 5-18]. That is, in Rus-
sia such an attitude to power comes from Confucianism and Islam - it is
rather not respect for power, but rather submission to power [Weiss, B.G.,
2008, p. 205; Berg, L.V.S. van den, 2005, pp. 182-190]. Thus, in Russia
there is a dualism of the rule of law and power. Accordingly, institutions
regulating social relations are affected by such dualism. Consequently, le-
gal provisions must contain mechanisms to overcome dualism in favour of
the rule of law.

3) Protection and respect for natural ties — such as families, relatives
(clan, etc.) are laid down by Buddhism [Nersesyants, V.S., ed., 2004,
pp. 28-29]. Protecting the interests of “blood” is also the foundation of our
civilisation.

In a certain sense, the Russian centuries-old civilisational peculiarities
leads to the idea of non-resistance, the ability to adapt to circumstances,
including circumstances of power. L.N. Tolstoy wrote much about this.
Tolstoy believed that patience was our main feature that distinguishes
eastern Christianity from western.

Basically, Russia, of course, is a clear component of Christianity. It is
close to Western states, but such elements as the attitude to power and the
primacy of natural ties are the result of the multi-vector nature of the ele-
ments that make up the Eastern Christian culture.

Europeanism and Eurasianism

It is universally recognised that European values, sourced from the
foundations of European Western civilisations, are the foundation of

! For similarities and differences between the Romano-Germanic and socialist legal

systems, see: [De Cruz, P., 1999, pp. 186-189].
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European integration. It is clear that the cultural community facilitates
cooperation and unity in the fields of politics, economics, social relations.
That is, it is the basis of civilisational integration (from the Latin word
integratio meaning restoration, replenishment, or the process of uniting
parts into a whole). Europe is still a multinational space, but it is impossible
to deny that at present there is now a common concept — a “European”
concept, based on common cultural values.

Joint European values include:

1) the rule of law as a regulator of all relations inherited from the Ro-
mans. This is best expressed by the Latin phase — “non subhomine, sed sub
Deo et lege”, meaning not under a person, but under the Lord and the law;

2) individualism — the priority of individual rights and freedoms over col-
lective rights (based on the ideas of the early European Renaissance);

3) social pluralism — the creation of diverse autonomous groups that are
not based on consanguinity or marriage (based on the division of medieval
European society into professional guilds).

All these root features of Western civilisation have influenced both the de-
velopment of Western states and their integration, which currently has the
shape of the European Union. It should be noted that Western civilisation
has traditionally implanted its values with fire and sword — ranging from the
Crusades to world wars. As a result, some of them — notably the rule of law
and individual rights (today known as “human rights”) — are gradually be-
coming universal values and, possibly, will serve to create a universal civili-
sation. there is no other way for mankind, for the result of war is surely ash,
but the ashes of the West and the ashes of the East cannot be distinguished.

However, at present there is a world of polycentric civilisations, which
generates not only the cooperation of states, but also conflicts between them.

Moreover, in Europe there was more than one civilisation (in the
geographical sense, Europe is a single continent from the Atlantic to the
Pacific Ocean). Along with European integration, Eurasian integration has
long been formed?. Eurasianism is based on slightly different values.

1) We will also put the rule of law in first place, since it is impossible
to deny the connection with the Roman tradition in the countries of the
Eurasian Economic Union. It is another matter that the content of this
concept in detail may have its own specifics, especially with regard to the
connection of power and law, understanding of law as a formal order.

2) Collectivism and collegiality — the rights and interests of an indefinite
number of persons, in comparison with individuals in Euro-Asian cultures,
were of particular importance?®. Traditionally, the protection of common

2 The experience of the Russian Empire, as well as the USSR, in the development of
Eurasianism, should be taken into account — these were also forms of integration

3 Refer: [Lazarev, V.V., 2001]. “There is a collective responsibility of all people for
everyone, everyone for the whole world, all people are brothers in misfortune, all
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rights has been more important than the protection of the individual (this
was associated with the territorial features of these countries: space, steppe,
low temperatures — and the ability to survive based like a family by being
together). However, we emphasise that this form of protection of collective
rights as a universal value has influenced the development of universal
human rights in their social aspect.

3) The priority of natural relationships in the group. At the same time,
in Eastern Christianity, Islam, and Buddhism, special importance was
attached to family and family ties. These included the sanctity of marriage,
the culture of cohabitation, the support of relatives, respect for elders, the
protection of minors, etc.

Thus, it is easy to see that the values of the core state of Eastern Europe —
Russia — and the values of Asian states are largely similar, which allows us
to highlight the common cultural code of Eurasian integration.

Collectivism and the support of natural-biological ties are the main values
of Eurasian integration that distinguish it from European integration,
which, however, does not affect the legal form of this integration. It also has
four degrees (in ascending order: free trade zone, customs union, common
market, and economic union). Eurasian integration of 25 years of modern
development has existed since 2015 in the current form - the Eurasian
Economic Union (EAEU).

When creating a new international legal integration association, it
was necessary to take into account both the specifics of the civilisational
component of the states that make up the EAEU and the special role of
the polycivilisation core state of this integration — the Russian Federation,
which carries the code of several modern civilisations (Eastern Christianity,
Islam, Buddhism and Sinism).

Legal Registration of Eurasian Integration

Externally, the EAEU looks very similar to the European Union [Kapus-
tin, A.Ya., 2015] - the first supranational organisation in Europe.

States give a supranational organisation, (unlike other international
organisations), part of their rights. That is, a supranational organisation
can make its decisions independently of member states, and these decisions
are legally binding on those states. In European law, supranationalism
is understood as “the constitutional advantage of the public power of a
community over state power” [Thiemeyer, G., 1998, pp. 5-6]. Consequently,
a supranational organisation also becomes an independent political actor
in the international system, at least in those areas that are within its
competence.

people participated in original sin, and everyone can be saved only together with the
world” [Berdyaev, N.A., 1989, p. 190].
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Many international studies highlight the characteristics inherent in
supranational organisations [Etzioni, A., 2001]. The President of the Court
of the EU, K. Lenaerts, identifies the following essential features of such
an organisation: 1) the existence of institutions that are independent
in composition and operation, 2) the use of majority decision-making
procedures, which are nonetheless binding on all Member States, 3) the
implementation of EU decisions by EU institutions or under their control,
and (4) the creation of rights and obligations with judicial protection through
treaties and acts of secondary law [Lenaerts, K. and Nuffel, P. van, 2005,
pp. 11-18]%

The EAEU Court agreed with this approach to supranationalism, defining
it as a) transfer of competence to a common body and b) the creation of
unified rules binding on the territory of the member states?®.

But the EAEU is different from the EU, because in the constitutional
documents of the new Union, in addition to taking into account the
peculiarities of European law, the confessional-civilisational features
characteristic of Eurasianism were also included.

Firstly, the documents clearly state that the new Union is subject to
international law and will develop according to the principles and rules
of international law, and not national law. All other rules of the EAEU
law are based on this postulate — that is regulatory rules arise from the
international legal system.

Citing the corresponding provisions as an example — the tenth paragraph
of the preamble of the Treaty on the EAEU (hereinafter referred to as the
Treaty) states: “affirming its commitment to the purposes and principles
of the Charter of the United Nations, as well as other generally recognised
principles and norms of international law”.

Further — paragraph 2 of Art. 1 of the Treaty: “The Union is an interna-
tional organisation of regional economic integration with international legal
personality”.

Further — Art. 3 of the Treaty: “The Union shall carry out its activities
within the competence granted to it by the Member States in accordance
with this Treaty, on the basis of the following principles: respect for the
universally recognised principles of international law, including the
principles of sovereign equality of Member States and their territorial
integrity”.

Secondly, in the statutory documents of the EAEU Court it is precisely
written that the principles of international law (jus cogens) take precedence
over all other norms. According to paragraph 50 of the Statute of the Court,
the Court applies, first of all, universally recognised principles and norms

4 Cit. by: [Goebel, R., 2013, pp. 82-83].

5 The advisory opinion of April 4, 2017 on the request of the Republic of Belarus for
the clarification of the Treaty on the Eurasian Economic Union of May 29, 2014.
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of international law, and the Treaty, other international treaties, decisions
of Union bodies and other norms are subordinate to the principles®.

On the other hand, the principles also have a special content.

First, they emphasise respect for the sovereign rights of states and clearly
outline the borders beyond which the Union as a subject of international law
cannot go (refer for example to the third paragraph of the preamble to the
Treaty: “Guided by the principle of sovereign equality of states, the need to
unconditionally respect the principle of supremacy of constitutional rights
and freedoms of man and citizen”. Further, Art. 3 of the Treaty states: “The
Union shall carry out its activities within the competence granted to it by
the Member States in accordance with this Treaty”).

Secondly, they place emphasis on the fact that the Union is built on the
basis of the principle of equality of states (third paragraph of the preamble to
the Treaty; Article 3 of the Treaty). However, it is not implemented formally,
but takes into account the real situation measured in economic categories.
Depending on the size of the economy, each member state receives as
much as it invests in the budget of the Union. For example, according to
Art. 26 of the Treaty, paid (collected) import customs duties are subject to
crediting and distribution between the budgets of the Member States. The
standards for the distribution of the amounts of import customs duties
for each member state are established by paragraph 12 of the Protocol
on the procedure for crediting and distribution of the amounts of import
customs duties (other duties, taxes and fees having equivalent effect). They
are transferred to the income of the budgets of the Member States (Annex
No. 5 to the Treaty) in the following amounts: Republic of Armenia — 1.22%,
Republic of Belarus — 4.56%, Republic of Kazakhstan — 7.055%; Kyrgyz
Republic — 1.9%; Russian Federation — 85.265%. That is, the core character
of the Russian economy is emphasised.

Further, this provision is reflected in the norms on the distribution of
posts in the bodies of the Union. According to paragraph 3 of Art. 9 of the
Treaty, the selection of candidates for positions in the departments of the
Eurasian Economic Commission (except for officials) is carried out by the
Commission on a competitive basis, taking into account the participation of
the Parties in the financing of the Commission. According to paragraph 35
of the Statute of the Court, the Secretariat of the Court is formed on a
competitive basis, taking into account the participation of member states
in the budget of the Union from among citizens of member states. Thus, in
the apparatus of the EAEU and the Court, most of the posts are assigned
to citizens of the Russian Federation.

6 We emphasize that in the EU there are no such definitions; The principles in the EU
are formulated independently by the authorities, which makes the functioning of the
EU similar to the state. This is the reason for the discussion about the ways of the
EU development to a single state formation.
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Thirdly, the principle of “pacta sunt servanda”. To monitor compliance
with the treaties, permanent bodies of the Union have been created — the
Commission and the Court, which are supranational in nature — which have
the same competence delegated to them by the Member States and adopt
acts binding on all bodies and persons, including regulatory decisions.

The Eurasian Economic Commission creates regulatory rules (rules
of the EAEU law), and the Court ensures that these rules a) are applied
uniformly and b) do not contradict the goals and principles of the Treaty”.

EAEU Court - Permanent Judicial Body of the Union

The EAEU as an international organisation was created on a two-tier
basis. There are two governing bodies — the Supreme Eurasian Economic
Council and the Eurasian Intergovernmental Council — both are bodies of
an international organisation of a traditional type and work on the basis
of coordination of wills (decisions are made by consensus). The EEC and
the Court are supranational bodies composed of professional international
servants and judges who are not subordinate to their states®. These bodies
operate using the principle of a majority vote. It should be emphasized
that the EAEU does not use a balanced vote (in which the number of votes
depends on the contribution of a member state, the principle which is used,
for example, in the IBRD, IMF and other organisations of a supranational
type). This may be a way to balance the principles of harmonisation of wills
and supranational standard setting.

The Court also has peculiar features: the Union’s documents emphasize
the principle of independence, which is implemented by taking into account
the civilisational characteristics of the countries that are members of the
Union, where power is often expressed in excessive form. Based on this, the
Statute of the Court emphasizes that the President is the first, but not the
main judge. All important issues of organizing the activities of the Court
are decided by all judges together (in harmony, by agreement — that is by a
common opinion). The power of the President is limited by paragraph 20 of
the Statute of the Court, according to which “judges in the administration
of justice are equal and have the same status. The President of the Court
and his deputy shall not be entitled to take actions aimed at obtaining
any undue advantage over other judges”. This provision is reinforced by
paragraph 21 of the Statute of the Court, which is designed to prevent a
conflict of interests, including in terms of expanding authority: “A judge,
both in the exercise of his powers and in extra-judicial relationships,

7 In these two parameters, the EU and the EAEU have similar features.

8 Paragraphs 2 and 3 of the Regulation on social guarantees, privileges and immunities
in the Eurasian Economic Union (Annex No. 32 to the Treaty); Paragraph 18 of the
Statute of the Court.
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must avoid a conflict of interest, as well as anything that may belittle the
authority of the judiciary, the dignity of a judge or raise doubts about its
objectivity, justice, and impartiality”. The latter applies to both justice and
organisational matters.

In the statutory documents, the Court’s relations with the national
courts of the Member States of the Union are constructed in a special way.
The Court cannot give them instructions (as such things can be done by
for example the activities of the Court of Justice of the European Union
and the ECHR), but the EAEU Court can provide advisory opinions whose
positions, as well as the positions of legally binding decisions, national
courts take in their practice on a voluntary basis®.

It was indicated above that the rule of law, the lawful decision, is
characteristic of modern law. Without denying this, it should be emphasised
that in the Sino-Muslim traditions it is considered more important to come
to an agreement, persuade, “save face”, or fulfill the agreement using
different and important components of Asian culture. Hence, not an order,
but a convincing persuasion becomes an effective way of communicating
with other courts, including national ones'. Perhaps, for this reason, the
acts of the Court are being executed and the need for recruiting coercion
has not yet arisen.

It should also be noted there is an institution of a settlement agreement,
which gives the parties the opportunity to resolve the dispute at any stage of
the proceedings (paragraph 67 of the Statute of the Court). This corresponds
to the tradition of negotiating in contentious situations.

Thus, the documents took into account both the principles of Christian
civilisation (the respect for law) and the principles of respect for national
authorities (the respect for power) and the principles of harmonious building
of relations within the Union (multiculturalism). The latter includes taking
into account the economic basis and making major decisions by consensus.
In the activity of the Court, this is manifested in the majority decision,
but with the opportunity to present the separate opinion of a judge (who
does not agree with the majority opinion), to any judicial act. (Perhaps
the emergence of the institution is directly related to the development of
individual rights in their Western Christian interpretation).

9 The mechanism of coercion or enforcement to take the court’s positions is also
different: in the EU, these are penal sanctions; in the EAEU - the decision of the
Supreme Eurasian Economic Council on the need to comply with the order of the
Court.

10 Refer to Resolution of the Plenum of the Supreme Court of the Russian Federation
of May 12, 2016 No. 18 “On Certain Issues of the Application of Customs Legislation
by Courts” (http://www.supcourt.ru/documents/own/8491/), which establishes
the need to take into account the positions of the EAEU Court in resolving disputes
within the framework of national jurisdiction.
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Application of Eurasian Law

Article 6 of the Treaty lists the positive norms of Eurasian law, which,
however, does not cover its entire scope, the boundaries of which are set
forth in paragraph 50 of the Statute of the Court. Article 6 of the Treaty and
paragraph 50 of the Statute of the Court (annex to the Treaty) together they
formulate two parts of Eurasian law — positive and natural.

From this picture, one might get the impression that new objective eco-
nomic relations are regulated by old legal mechanisms. But a different path
is impossible. Law is more conservative than the relations regulated by it,
because it adapts only to those innovations that will line up in a permanent
system and will need legal registration. Such legal registration is born slow-
ly, legal discoveries occur much less frequently than in other areas of hu-
man knowledge [Kasenova, M.B., 2015]|. Hence the widespread use of the
method of adapting well-known legal forms to new phenomena. For exam-
ple, the inventions of ancient Rome lawyers still apply in private relations
[Kofanov, L.L., 2015], while the discoveries of ancient Greek philosopher
lawyers apply to public law [Nersesyants, V.S., 2005].

In many respects, this situation is due to the fact that the main task of
legal regulation is related to the need to take into account the natural ori-
gins of social (human) relations when solving the rational tasks of the cur-
rent moment of development of a society registered in the state. The solu-
tion to this problem is incredibly difficult. It is necessary to overcome the
dualism of law, expressed in the existence of “natural” legal institutions —
norms that arise in the usual way (from practice) taking into account the
moral requirements of society (justice, good faith, equality, etc.), and po-
sitive norms established by the authorities (church, state, international).
It is well known that law, which arose as natural genetically determined
standards of human behavior, with the strengthening of statehood, was
widely developed through positive regulation. However, the excessive de-
velopment of positive law is fraught with the emergence of illegal regimes
in the form of autocracy, tyranny, despotism, etc. In other words, the ex-
cessive dissemination of positive norms leads to an increase in the lack of
freedom, and, therefore, slows down the natural development of society.
The latter is overcome only by the supremacy of natural law — the norms
developed by society and expressing the measure of freedom of everyone
among others over the positive regulations of the authorities. Dualism is
the nature of the development of law. Moreover, the development of na-
tural law is associated with a deepening of knowledge about the nature
of man. Hence, law in its nature is as naturally biological as human itself
is biological, and in its development is subject to natural, and not just
strong-willed, laws.

It should be noted that such an approach is characteristic of European,
rather than Asian mentality — which is traditionally obeying the order of the
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power. However, the statutory documents are based on the European read-
ing of the law.

In the preamble to the Treaty, as well as in the Statute of the Court (para-
graph 50), the Court received the authority to use not only positive norms, but
also both parts of the legal regulation. These are natural (principles, customs)
and positive (contracts, decisions of the body), creating obligatory and recom-
mendatory legal positions aimed at developing the EAEU law in both natural
and positive forms [Neshataeva, T.N., 2017]. At the same time, it should not
matter to the Court whether its legal position is contained in a recommenda-
tory or mandatory form, because its binding is characterised only by the for-
malisation of coercion applied by the authorities, while the recommendatory
position appeals to the moral power not only of the public authority, but also
to the entire civil society (entrepreneurs, mass media, science, international
and state bureaucracy, etc.). Often this moral force is more effective than pub-
lic authority in a legal society. For this reason, many researchers consider soft
law, laws of a recommendatory nature, as a rational way of developing modern
law [Prodi, P., 2017, p. 482], especially international [Kolodkin, R.A., 1986].

The international court of the supranational union is mainly aimed at
overcoming dualism, duality in the law of integration association, and cre-
ating a uniform understanding of the Union’s law — which cannot be re-
duced only to the positive component that the Court corrects with the natu-
ral essence of law — protecting of human rights.

The solution of such a problem is the goal of any international court
since the time of Hugo Grotius, who, being the founder of the international
legal doctrine in its modern sense, was the first to integrate both the norms
of natural origin and the norms of positive establishment into the concept
of a legal system. This was by leaving primacy as the first priority and la-
belling them with the “principles of law” (“regulae juris”), which simulta-
neously laid the foundation for the creation of subjective rights, including
human rights. Thus, Hugo Grotius was able to bridge the gap between the
norms that arose “naturally” in the usual way, taking into account the na-
ture and mind of man, and the norms of positively established positive law
based on coercion. At the same time, with an understanding of the rules of
war and peace [Grotius, G., 1994], the great thinker found that a positive
norm based on coercion, in necessary cases, is “mitigated” by the interven-
tion of the norms of “nature and reason”, that is, principles, grown from
natural law, taking into account human biology and the order of behavior.
Currently, all of these provisions are an axiom for a lawyer practicing in a
legal society, which, however, does not exclude the existence of law and or-
der and their unions practicing absolute positivism with an expansion of
coercive measures. The restriction or defence to such an undesirable option
for the development of law is an independent and independent court, which
constantly cause — as some authors claim [Ispolinov, A.S., 2018], — rejection
of actors practicing extended coercion.
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Bearing in mind that the normative principles of natural-legal origin do
not change their nature from whether they are formulated in a positive
norm, the Court, which is called upon to build a unified understanding of
the rule of law of the new supranational organisation of economic integra-
tion, applies such principles(both ordinary and positive), systematically
resolves all the problems that arise, taking into account the priority, direct
action and direct application of natural law, including them in Union law.

Currently, norms of ordinary origin are also indicated in national codes.
They are named by the general formula — “analogy of law” (where such law
is broader than written law). The scientific doctrine of the normative-prin-
ciples of natural origin has been developed for centuries. For example, by
Aristotle, Roman lawyers, then theologians (primarily Thomas Aquinas),
and later many secular lawyers [Finnis, J., 2012]. They developed their ap-
proaches based on the fact that these norms — found in all legal systems of
the world — are formed in the usual way, by practice. Judges have identified
customs [Cardozo, B., 2017; Kofanov, L.L., 2015] and they are of an imper-
ative and highly binding nature.

The only question that remains relates to their origin. Is it is from God,
from morality, or from nature [Fuller, L., 2007]. A modern reading direct-
ly connects their genesis with human biology, with its genetics, which laid
down the definition of a measure of its freedom and reasonable behaviour.
An intelligent person always understands the limits of his freedom with re-
spect to the freedom of others, the limits of self-preservation, etc. However,
genetic certainty of behaviour is also found in animals (for example, polyga-
mous or monogamous behaviour). In other words, law is not an exclusively
socio-social institution'!, but has its own natural biological basis. Law can-
not exist without form — without putting on a word, text [Gryazin, I., 1983].
A reasonable understanding of the standard of behaviour is formed first,
as a rule, by practice (repetitive action), and then by a word (text). The next
stage is imperious enforcement of order.

The measure of freedom of the person, as well as other rules of his be-
havior in relation to others, were originally issued in a word (in different
languages). The person then arranged his behavior everywhere in the form
of the well-known rules which afterwards received the name of the princi-
ples (greatest level of generalisation). According to F. Bacon, the principles
are “primary and most ordinary elements of which all was formed remain-
ing” [Bacon, F., 1937, p. 22] in the law.

In other words, normative principles are the backbone, the basis on
which all remaining rules of international law, both normal, and contrac-
tual rest. Also to the Vienna Convention on the Law of Treaties of May 23,
1969, codifying in international law, the principles have the character of jus

11 Here we do not dwell on the eternal polemic of supporters of natural and positive law,
but we agree that the law may be redundant [Leoni, B., 2008].
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cogens — peremptory norms, and remaining norms must comply with them.
The establishment of such a correspondence — is the most difficult fate of
an international judge. It is impossible to take any positive code and to iso-
late the principle of international law. It is necessary to prove rather that a
practice created the rule which became the mandatory norm and acquired
the nature of jus cogens, which was then, issued in the text of the contract
or the judgment.

Hence the special role and abilities of judges applying Eurasian law, in-
terpreting its norms and filling in the gaps in legal regulation.

Compliance with the requirements for the selection of international judg-
es depends on many conditions and procedures. Moreover, many inter-
national courts are on the path to their realisation and creation. In other
words, the perfect international judge is a mythical figure. In real life, such
activities are carried out by people with a wide variety of education and life
experiences, significantly different from each other in moral and ethical po-
sitions.

In the international legal literature, it was noted that two categories of
factors influence decision-making in an international court: Firstly, perso-
nal ideas (dependent upon the education, culture, and traditions to which
the judge belongs). Secondly personal interests (career interest — such as
taking an administrative post, promoting the service of relatives, etc.; or-
ganisational interests — such as wanting to increase the authority of the
court, and expand its authority, etc.) [Jodoin, S., 2010, p. 12]. It was noted
that it is personal interests, as a rule, that determine the nationalistic cha-
racter of some acts of the international court'?.

The possibility of applying international law within the framework of the
national legal system does not depend on whether this system belongs to
the family of common law, continental law or any other legal tradition, but
rather on how deeply the judge has studied and knows international law.
Of course, the training of an international judge in the framework of a par-
ticular legal tradition (monistic or dualistic [Tunkin, G.I., 1970]) may deter-
mine his habits of using sources of international law and the characteristic
structures of legal argument. They will continue to be linked by specific
sources and methodology of international law [Jodoin, S., 2010, p. 10].

However, the situation will change if the judges of the international tri-
bunal previously belonged to the same “school” in the study of internatio-
nal law as a scholastic subject, not related to real life, not regulating “liv-
ing” social relations. In other words, judges will solve disputed problems
on the basis of their understanding of national law, believing that inter-
national law is an unrealistic phenomenon. In this case, international
judges, applying international law, are likely to take such approaches that
will testify to procedural nihilism [Yablochkov, T.M., 2009] or positivistic

12 See: advisory opinions of the EAEU Court of October 16, 2019 and October 31, 2019.
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formalism'. Both phenomena are widely known both in international and
national jurisprudence, which deny the possibility of applying the prin-
ciples of law to correlate positive norms in connection with the denial of
the position that “principles prevail over positive law” [Bergel, J.-L., 2000,
p- 169].

So, included in the wording of Part 3 of Art. 20 of the Basic Law for the
Federal Republic of Germany, the term “law” occurs in accordance with the
revival of the idea of natural law in the early post-war period. It should have
emphasised that laws and law may diverge if positive law does not meet the
fundamental requirements of justice and the principles arising from it. That
is, here, law is understood as existing unwritten law along with written law,
primarily customary law, judicial law and general principles of law'.

We cannot agree that the approach that reduces law to positive norms
is peculiar only to the Soviet school of law [Kischel, U., 2015, pp. 577-584];
You can find many similar examples in other international judicial bod-
ies. However, procedural nihilism (denial of the need for strict observance
of procedural rules), as well as formalism (strict adherence to the letter of
a positive norm without taking into account the requirements of natural
law), indeed, sometimes manifest themselves in lawyers who received edu-
cation in the Soviet period. This is especially the case if this education was
obtained by the correspondence form of training. Perhaps these phenomena
influenced the consideration by the EAEU Court of the case on the applica-
tion of the Ministry of National Economy of the Republic of Kazakhstan's on
the clarification of the provisions of the Protocol on the procedure for credi-
ting and distributing the amounts of import customs duties (other duties,
taxes and charges having equivalent effect), their transfer to the state bud-
gets Members (Annex No. 5 to the Treaty), and then two EEC applications
in 2019,

The above examples show that it is difficult to achieve a balance in re-
solving issues of positive and natural law in judicial practice.

13 See: ECtHR. Sutyazhnik v. Russia. Application no. 8269/02. Judgmentof July 23,
2009.

14 See: Grundgesetz. Kommentar / Th. Maunz, G. Durig (Hrsg.). Mtiinchen: C.H. Beck,
2012. VI. Rn. 63, 65.

15 Order of the Grand Chamber of the EAEU Court of January 17, 2018, separate
opinions of judges T.N. Neshataeva and K.L. Chaika.

16 Advisory opinion of October 16, 2019 on the case of clarification of paragraph 1 of
the Protocol on the procedure for crediting and distribution of the amounts of import
customs duties (other duties, taxes and charges having equivalent effect), their
transfer to the income of the budgets of member states (Annex No. 5 to the Treaty);
Advisory opinion of October 31, 2019 on the case of clarification of the provisions
of paragraphs 1 and 2 of Art. 53 of the Treaty, paragraphs of the sixth and seventh
paragraph 5 of the Protocol on Technical Regulation within the Eurasian Economic
Union (Annex No. 9 to the Treaty).
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In addition, the provisions of the charter documents of the Union, tak-
ing into account the complex, multidimensional composition of Eurasian
civilisation, are implemented in practice, but cause some problems of legal
interpretation inherent in this stage of integration relations.

Firstly, in judicial practice, the question arose of how the principle of
“pacta sunt servanda” relates to the principle of national sovereignty. In an
advisory opinion of April 4, 2017, at the request of the Ministry of Justice
of the Republic of Belarus, the Court put the principle “pacta sunt servan-
da” above all and indicated that in cases where the issue was transferred
to supranational jurisdiction by the Treaty, the decision is made only at
the supranational level and sovereignty recedes. (The Grand Chamber of
the Court made the conclusion that “the general rules of competition have
direct effect and should be directly applied by Member States as norms en-
shrined in an international treaty”).

In the same way, in other cases where it was necessary to draw a dividing
line between the sovereign rights of the state and supranational power, the
Court was forced to draw this line. So, in an advisory opinion of October 30,
2017 (at the request of the EEC), concerning Art. 29 of the Treaty — it was
decided that sovereign competence is valid where states have failed to agree
and where, by virtue of international law, their free will remains. In this
case, the Court found that a Member State may apply restrictions in mutual
trade in goods on the grounds specified in paragraph 1 of Art. 29 of the
Treaty, and that the introduction of such restrictions does not require prior
agreement with other Member States and the adoption of an international
treaty.

Secondly, several times the subject of consideration was the principle of
equality, which turned out to be the most important and difficult to explain.
In court it is difficult to recognise its real, not formal essence. Often equality
is understood by judges in a formal manner.

Regarding this principle, the Court had two cases related to duties
and payments to the general budget: the case on the application of the
Ministry of National Economy of the Republic of Kazakhstan was closed on
January 17, 2018. In 2019, a similar case was pending before the Court
on the application of the EEC — both applicants requested to clarify the
Protocol on the procedure for crediting and distributing the amounts of
import customs duties (other duties, taxes and fees having equivalent
effect), their transfer to the income of the budgets of the Member States
(Annex No. 5 to the Treaty). The principle of equality was also important
in the case of the statement of the Russian Federation on compliance by
the Republic of Belarus of the provisions of the Treaty and international
treaties within the Union.

As a rule, the claims concerned the greater rights of one of the member
states, and each of them was convinced that they had the right to have more
rights in a supranational organisation. At the same time, when applying to
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the Court, the applicants referred to equality in agreeing on freedom, not
taking into account that the supranational organisation is based on the
principle of economic contribution.

In a case of an interstate dispute, the Court resolved the dispute in favour
of the Russian Federation (the claims of Russia were satisfied), but with five
separate opinions. In another case (according to the statement of the Republic
of Kazakhstan), the case was dismissed, but also with separate opinions,
thanks to which the issue is currently being resolved in other bodies of the
Union according to a process built into separate opinions'’. This also showed
the role of separate opinions — the positions expressed in them by judges can
be further used by states to resolve a controversial issue or adopt a contractual
norm along with the positions set forth in an act of the Court to which separate
opinions are attached. Two separate opinions are also attached to the advisory
opinion of 16 October, 2019 on the issue of fees'®. The direction of development
of legal regulation of this issue has not yet been determined.

In general, we can say that the Court’s function has taken place:
normative control is based on international law, and all disputed issues are
resolved on the basis of international legal standards, legal positions set
forth in the acts of the Court and separate opinions of judges influence the
development of Eurasian law.

However, today it is important for the Court to find a balance between
activism and conservatism both in resolving international conflicts and in
interpreting law. Here, too, we can say that two trends have taken shape.

Firstly, activism in the EAEU Court is manifested in human rights
issues. The court began to interpret human rights issues, although such
competence was not transferred to it (it remained with the member states).
Ideally, the Court is called upon to consider only matters of an economic
order. However, the Court is active and resolves human rights issues even
when the Treaty does not contain direct rules on this matter. The Court,
given the breadth of applicable law, bases its work on universal norms of
international law that dictate the protection of human rights.

An example is the advisory opinion of December 7, 2018 on the application
of the EEC for clarification of paragraph 2 of Art. 97 of the Treaty. This related
to the implementation of labour activities by professional athletes who are
citizens of Member States, and the possibility of establishing quantitative

7 The issue is discussed at meetings of the Board and the Council of the EEC and
other EAEU bodies in order to develop a procedure for the reimbursement of the due
payments by a member state.

18 Advisory opinion of October 16, 2019 on the application of the Eurasian Economic
Commission on the clarification of paragraph 1 of the Protocol on the procedure for
crediting and distributing the amounts of import customs duties (other duties, taxes
and charges having equivalent effect), their transfer to the income of the budgets
of member states (Annex No. 5 to the Treaty). The separate opinions of judges
T.N. Neshataeva and V.Kh. Seitimova.
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restrictions in national legislation applicable to this category of persons in
carrying out labour activities. It should be noted that the regulation of sports
relations should be transferred to the EEC in 2022, but already in 2018 the
Court concluded that it is not allowed to establish labour restrictions in
the laws of the Member States and local acts of organisations of physical
education and sports, as well as the application of current quantitative
restrictions on professional athletes who are citizens of the Member States of
the Union with respect to their work, occupation and territory of residence.
Today, the rules of law of the Russian Federation are changed on the basis
of this conclusion. In addition, several cases dealt with issues of internal law
of an international organisation, and the rights of employees. For example,
in an advisory opinion of December 20, 2018, the Court established that the
period of work of officials and employees in the Commission and the Court
should be included in the length of public service in order to establish social
guarantees, including for the provision of a pension for long service. This to
be based on that labour experience, which is indicated in the international
treaty, but not in the legislation of the Russian Federation.

However, the Court does not always take this position. In the field of
protecting the rights of entrepreneurs, the Court more often decides in
favour of states. As a result, the applicants may suffer losses, sometimes
completely losing their business due to the actions of state bodies. The
Court considers that all this happens within the framework of national
competence and should not interfere. Nevertheless, the general trend is
currently changing and consists in the fact that the Court is increasingly
taking on the issues of human rights, which should be considered as entirely
reasonable in accordance with the current trends in international law*.

Given the level of protection of human rights in international law, I
emphasise that no court can leave the agenda for the protection of human
rights, especially economic, unattended. In addition, the Court is active in
helping to develop the competence of the EEC.

In contrast to the European Commission as a regulatory body of the
European Union, the EEC is not yet distinguished by a strong power base
and aspiration. The court helps the establishment of a supranational power,
since it is sometimes not able to resist the pressure of national authorities.
EEC departments act according to the rules imposed by the national
executive bodies. For example, decisions of the Court on the applications of
Oil Marine Group LLC and Shiptrade LLC, and advisory opinions on cases
related to labour relations in the EAEU as an international organisation.

19 For example, the case according to the statement of IP Tarasik K.P. (judgment of the
Chamber of the Court of December 28, 2015, judgment of the Appeals Chamber
of the Court of March 3, 2016), the case according to the statement of ZAO Sanofi-
Aventis Vostok (judgment of the Chamber of the Court of December 21, 2018,
judgment of the Appeals Chamber of the Court of March 7, 2019).
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Another example is an advisory opinion dated June 18, 2019 at the request
of the National Chamber of Entrepreneurs of the Republic of Kazakhstan
“Atameken” which shows that the fulfillment of supranational powers
requires a critical assessment of national authorities.

At the same time, in some issues the Court shows excessive conservatism.
This, oddly enough, is its direct competence — control over the activities of the
Commission. The court very often takes the position of the authorities here —
remembering the civilisational basis of “obey and respect the authorities”.
It is very difficult for a court of complex composition to overcome a similar
approach in cases to protect legal entities that challenge the decisions of
the Commission.

The Court does not have much success here, but they do have it. One
example was in the case, according to the statement of Shiptrade LLC, the
Commission’s decision to classify the ship’s diesel engine in accordance
with the Foreign Economic Activity Commodity Nomenclature of the
EAEU’s was cancelled. In this case, according to the application of Oil
Marine Group LLC, the Court recognised the Commission’s inaction when
monitoring and controlling the implementation of international treaties
within the Union as being non-compliant with the Treaty. The Commission
examined the legislative framework of member states, but not the practice of
its application. This last case caused a negative reaction from lawyers, who
considered that the Court inappropriately deploying activism [Tolstykh, V.L.,
2019]. However, the loser defendant — the Commission — did not appeal
the decision, possibly because the College of the Court, in the reasoning of
the decision, revealed those monitoring questions that the EEC could not
resolve on its own. Currently, in pursuance of the recommendations of the
Court, a draft Regulation on monitoring and control of the implementation of
international treaties within the Union is being developed by the regulatory
body, which is being created, inter alia, on the basis of the provisions set
forth in the judicial act.

Thus, it can be stated that a balance between the active and conservative
behaviour of the Court has not yet been found. Assuming where the
equilibrium point can be located, it is most likely in protecting the economic
rights of individuals and legal entities. Perhaps it should be borne in mind
that it should not be for a specific person, but rather the protection of
an indefinite number of persons participating in the economic and social
relations on the territory of the Union.

Finally, the last problem is a point of balance in matters of ethics. This
is the most difficult question. It is impossible to assume that an answer to
it will be found in the near future. The latter is again connected with the
inability to determine general civilisation values. The Court finds it very
difficult to make decisions. The presence of a large number of separate
opinions indicates that it is impossible to make these decisions stably
and by consensus. This is connected precisely with the multiconfessional
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composition of the Eurasian court. What is good (and seems normal) for
a Russian Christian, may seem unacceptable to a representative of the
Muslim worldview. For example, it is most difficult to recognise the rule of
law over the rule of power or to prioritise special knowledge over the general
legal sense of justice, or to practice the rotation of administrative posts
based on gender equality, and/or national equality. It is enough to mention
that so far only judges from the Republic of Belarus and the Republic of
Kazakhstan have been elected as the President of the Court.

All such issues, given the complexity of the relevant relations, cannot
even be meaningfully discussed, because there are no ethics commissions
or a disciplinary body in the international court, and there is no general body
to assist judges. Perhaps these problems can be resolved only by amending
the Treaty, the wording of which currently allows a very formal reading. This
applies, for example, to the requirements for the election of the President
or the appointment of judges, as stipulated in paragraph 9 of the Statute
of the Court: “Judges must have high moral standards, be highly qualified
specialists in the field of international and domestic law, and also, as a rule,
meet the requirements for to judges of the highest judicial bodies of the
Member States”. The norm does not contain a procedure for verifying these
material requirements, either nationally or internationally. Meanwhile, it is
well known: without a suitable process, substantive law does not work. How
is the criterion established in the field of education, in the field of culture,
in the field of the ability to work in higher courts? In a situation where these
criteria are vague and there is no verification mechanism, it is difficult for
the international composition of the Court to find ethical consensus, which
does not exclude its emergence as integration develops. In conclusion, it
should be noted that the formation of a judicial body is a serious problem
for many international courts [Neshataeva, T.N., 2019].
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BeeneHue. B 60MbLLUMHCTBE COBPEMEHHBIX FOCYAapcTB HabnogaeTcs TpaHcopMaLms yronos-
HOro npotecca nog BAnsaHUEM LMGPOBbIX TEXHOMOMMIA. YronoBHbIN npoLecc 6onee KoHcepBaa-
TUBEH MU MEHee pacnofioXeH K MHPOPMaUMOHHOW MOAEepHU3auUmMM Mo CPaBHEHUIO C Opyrumun
Bugamm cygonpoussonctea. HecMoTpsi Ha 370, NpobnemMbl UMpPoBM3aLIMN YrOSIOBHOrO CyHo-
npom3BOACTBa aKTUBHO UCCNEeayTea y4eHbIMU. B oTaenbHbIX rocygapcteax HapaboTaH Tpe-
OYIOLLNIA N3YHeHUs NEPBBIN OMNbIT NPaKTUYECKOro UCMOMb30BaHUA UMGPOBbLIX TEXHOOMNIA B Yro-
FIOBHOM ripoLiecce.

TeopeTn4eckne ocHoBbl. MeTofbl. TeopeTn4eckon OCHOBOW UCCNEAOBaHUSA ABUUCL POCCUM-
CKMe 1 3apybexHble HayyHble paboTbl B 061aCTU YrofoBHO-NPOLIECCYanbHOro npasa, Nocss-
LLleHHble nNpo6nemMam BHeApeHUs1 MHPOPMALMOHHbLIX TEXHOMOMMI B YrOfIOBHOE CyOOMNpPOn3BOA-
cTB0. CpaBHUTENBHO-NPABOBON aHann3 No3BOuUI BbISBUTL 06LLME HanpaBneHus B LMpOBOM
npeo6pa3oBaHnM YrofioBHOIO NpoLiecca B COBPEMEHHbIX rocyaapcTesax. Ha ocHoBe dhopmans-
HO-IOPUONYECKOr0 MeToAa M 06LLEeHay4HbIX METOAOB UCCefoBaHbl 0COOEHHOCTU paccMoTpe-
HWS1 CyAlaMU YrofOBHbIX el B YCNOBUAX aKTUBHOMO BHEAPEHUS HOBbIX TEXHOMOIMMIA.
Pesynbtatsl nccrnenoBaHus. B ctaTtbe pacKpbiTbl MEPCNEKTUBHbIE HanpaBieHUs BHEAPEHUS B
POCCUIACKMIA YrOMNOBHbIA MpoLecc LndpoBbiX TexHonorunin. OLueHMBaETCA BAUSIHWE NaHOeMUn
COVID-19 Ha feATenbHOCTb CYA0B MO PACCMOTPEHMIO MaTeEPUaioB YrofnoBHbIX Aes.
O6cyxaeHne n 3akodeHne. Lindposnsaums yrosoBHOro Cyfonpon3BoacTea obecneynsaeT
ero oNTMMM3aLmIO U MOXET TPaHCOPMMUPOBATbL NOPSAOK U CNOCOObI 3aLUUThl U 06ecneveHus
npaBs y4acTHUKOB npoLecca. VIHhopMaLMOHHbIE TEXHONOMMM MOTYT UCMOMb30BaTLCA NPU Npo-
M3BOACTBE OTAENbHbIX YrOfIOBHO-MPOLECCYasnbHbIX OEUCTBUA U MPUHATUM npoLeccyanbHbIX
peLLeHnii Kak B CyAebHbIX, Tak U B JoCyOebHbIx ctaamsax. OgHako Heo6xoaumbl AanbHenwme
Hay4Hble UCCnegoBaHUs paccMaTpyBaeMblX BOMPOCOB M MOArOTOBKA KOHLENTyanbHbIX Npeg-
JIOXXEHWU 3aKOHOZATerto, HanpaBfieHHbIX HA U3MEHEHMEe HOPM OENCTBYIOLLEro YronoBHO-NPO-
LileccyanbHOro 3akoHa.

KnrouyeBble cnosa: erJ'IOBHbIVI npouecc, u,mpposue TEeXHONornn, anekKTpoHHoe npasocynue,
TpaHCNapeHTHOCTb NpaBoCyaus, «3N1eKTPOHHOE YyroyioBHOe eno»

Ana umtuposaHusa: Mapkosuyesa E.B. Lindposas TpaHchopmaums pocCUACKOro yronoBHOro
cynonpouasogacTea // Mpasocyame/Justice. 2020. T. 2, Ne 3. C. 86-99. DOI: 10.37399/2686-
9241.2020.3.86-99.
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Introduction. Currently, in most states, criminal process undergoes a transformation under the
influence of digital technology. However, compared to other types of legal proceedings, criminal
process is more conservative and less inclined towards the modernization of information.
Despite this, problems of digitalization of criminal proceedings are being actively investigated
by scientists. In some states, practical use of digital technologies in criminal proceedings has
already been attempted, which requires study.

Theoretical Basis. Methods. The theoretical basis of the study was Russian and foreign scientific
works in the field of criminal procedure law, devoted to the problems of introducing informational
technologies into criminal proceedings. Comparative legal analysis revealed the general
directions in the digital transformation of the criminal process in modern states. Based on the
formal legal method and general scientific methods, the features of the consideration of criminal
cases by the courts in the context of the active introduction of new technologies are investigated.
Results. The article reveals promising directions for introducing digital technologies into the
Russian criminal process. The impact of the COVID-19 pandemic on the activity of courts for the
examination of criminal case materials is assessed.

Discussion and Conclusion. The digitalization of criminal proceedings ensures their optimization
and can transform the mechanisms of protecting and ensuring the rights of participants in the
process. Modern technologies can be used during certain stages of criminal proceedings and
in the making of procedural decisions both in judicial and in pre-trial stages. However, further
scientific research of the issues under consideration, as well as preparation of conceptual
suggestions to the legislator with the purpose of changing the norms of the current criminal
procedure law are necessary.

Keywords: criminal justice, digital technologies, e-justice, transparency of justice, “e-criminal
case”

For citation: Markovicheva, E.V., 2020. Digital transformation of Russian criminal proceedings.
Pravosudie/Justice, 2(3), pp. 86—99. DOI: 10.37399/2686-9241.2020.3.86-99.

BBenmenue

B rocaennee necatuaeTne B paMKax yroAOBHO-IIPOLIECCYAABHOTO IpaBa
BeleTCd aKTHBHAad HaydHas OUCKYCCHS OTHOCHUTEABHO IIM(PPOBOH TpaHC-
dopMaIu yroAOBHOTO CyAOIIPOU3BOACTBA. Poccuiickue u 3apyOezKHbIe HUC-
CAEIOBATEAM aKIEHTHUPYIOT BHUMAaHMHE Ha pPa3AMYHBIX acleKTaxX OaHHOH
npobaematuku. Ho Hamboaee 4acTo IpeaMETOM HCCAENOBAHUS CTAHOBAT-
Cdl: BOIIPOCHI COBEPIIIEHCTBOBAHUS YTOAOBHOTO CYZOIIPOM3BOACTBA B yCAO-
Buax ero nudgposusanuu [Kagasosa, O.B. u lBetkos, FO.A., 2015; Baaco-
Ba, B.C., 2018; 3yes, C.B., 2018], npobaeMbI HCIIOAB30BaHUS ITH(PPOBBIX
nokasaresbcTB [[lactyxos, I1.C., 2015], ux HemOCTATKU U IIPEUMYVIIECTBA
[Novak, M., 2020], ucrnoab3oBaHHue MH(POPMAIIMOHHBIX TEXHOAOTHH [IAS OII-
TUMH3allUM PYTHHHBIX IIpolienyp [MapkosudeBa, E.B., 2019], ucrnoas3ona-
HHE COBPEMEHHBIX TEXHOAOTHH B pPacCA€IOBAHHUHU U IIPEAyNIPEXRAECHUU IIpe-
crynaeHud [Cyxomoaos, A.Il. u BerakoBa, A.M., 2018].
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HecmoTpss Ha akTHBHOE OOCYXKIEHHE ATHX M APYTHX BOIIPOCOB, TeMa
U POBU3AIINY YTOAOBHOTO IIpollecca SBHO He HcyepliaHa. JTO CBA3aHO B
IIEPBYIO O4YEPEAL C MHTECHCHBHBIM Pa3BUTHEM CaMHX TEeXHOAOTHH M HUX aK-
TUBHBIM IIPOHUKHOBEHHEM BO Bce cephl 00IIeCTBEHHOM KU3HU. B TO XKe
BpeMd IIpeobpaszoBaHte CyAOIIPOH3BOACTBA IO BAHSHHEM HH(OPMAIIH-
OHHBIX IIPOIIECCOB MOXKET H€ TOABKO BECTH K ITO3UTHBHBIM H3MEHEHUIM,
HO U HECTH PHUCKH, KOTOPbIE€ CAEAYET MHUHUMU3NPOBAThE. DTO U IIOBBIIIEHUE
IPOIIECCYaAbHBIX H3MEPIKEK, U oDecredeHue IpaB YIaCTHHKOB YTOAOBHO-
IO CyOOIIPOU3BOACTBA, U (POPMHPOBAHUE U UCCAENOBAaHUE IOKA3ATEABCTB.
B cuay 3TOro obcrosiTeAbCTBA ITEPCIIEKTUBHON BUAUTCH HaAbHeHIIas pas-
paboTka pa3AMYHBIX ITPOOAEMHBIX BOIIPOCOB, TaK MAM HHAaYe CBA3aHHBIX C
IIPOHUKHOBEHHEM ITM(POBBIX TEXHOAOTHUI B YrOAOBHBIH IIporecc. [laHHasa
CTaThs IIPEACTABAAET COOOH ITONBITKY HAMETUTH OCHOBHBIE II€PCIEKTUBHbBIE
HaIlpaBAECHUS OAS JAABHEHIIINX UCCAENOBAHHUH 1 N3MEHEHUS 3aKOHOIATEAD-
CTBa U CyneOHOH ITPaKTUKH.

TeopeTHYeCKHEe OCHOBBI. MeTOoABI

TeopeTnyecKor OCHOBOM HCCAENOBAHUSI IOCAYKHAU POCCHUHCKHE W 3apy-
OeskHbIe Hay4HbIe paboThl B 00AaCTH YTOAOBHO-IIPOLIECCYAABHOTO IIPaBa, I10-
CBAIIIEHHBbIE U3MEHEHHIO YTOAOBHOTO IpOIlecca B CBA3HU C HMCIIOAB30BAaHHEM
MH(OPMAIIHOHHBIX TeXHOAOTHH. Vcrioap30BaHuEe CpaBHUTEABHO-IIPABOBOIO
METOIa HCCAEIOBAHHA II03BOAHAO PACKPBITH PA3AWYHBIE ITOAXOABI K ITH(-
POBH3AIIHH YyTOAOBHOTO CYAOIIPOHU3BOACTBA B OTAEABHBIX rocyzrapcTBax. Ha
ocHOBe (POPMAABHO-IOPUANYECKOIO MeTola U OOIIeHAyYHBIX METOLNOB HC-
CAeZIOBaHBI 0COOEHHOCTHU PACCMOTPEHUS CyAaMHU YTOAOBHBIX €A B YCAOBHUSIX
AKTHUBHOI'O BHEAPEHHI HOBBIX TEXHOAOTHM.

Pe3YABTaTBI HCCA€OOBaAHHA

OCO0EeHHOCTBIO OPTraHU3AIINH OOIIECTBEHHOMN KHU3HH B HOBOM THICIYEAETHUH
CTaA0 aKTHUBHOE MMPOHUKHOBEHHE MH(OPMAIIMOHHBIX TEXHOAOTHI BO BCE ee
ccheprl. ['ocymapcTBa akKTUBHO Pa3BUBAIOT IIU(PPOBYIO HHPPACTPYKTYPY U
PEIIaroT C ee IIOMOIIIBIO IIEABIH Psi BasKHBIX 33a4, CBA3aHHBIX C JOCTYIIOM
rpaskaaH K roCyJapCTBEHHBIM ycayraM. LucpoBusalius BeI3Basa K KHU3HU
3HAYUTEABHOE KOAMYECTBO CEPBUCOB, ITO3BOASIOIIMX ITOBBICUTH KAdeCTBO
JKU3HU HaceaeHUda. CTpaTerus pasBUTHA UHPOPMAITMOHHOTO O0IIIeCcTBa B
Poccuiickoit Peneparmnu Ha 2017-2030 rompl B KayecTBe OOHOU U3 IIPU-
OPHUTETHBIX 3aa4 0003HaYHAA «PA3BUTHE TEXHOAOTUH SAEKTPOHHOTO B3aM-
MOZEHCTBUS I'paskIaH, OpraHU3alui, ToCyIapCTBEHHBIX OPTaHOB, OPTraHOB
MECTHOT'0 caMoyIrpaBaeHUs»!. K cokaaeHHI0, HapacTalollye TeMIIbI 11 po-

1 V¥kas IIpesunenrta Poccutickoit deneparmu ot 9 masg 2017 r. No 203 «O Crpareruu pas-
BUTHA HUH(popMaIoHHoro obirectBa B Poccutickoit ®eneparuu uHa 2017-2030 roawi»
// Cobpanue 3akoHomaTeabcTBa Poccuiickoit deneparmu. 2017. Ne 20. Ct. 2901.
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BU3AIIMH HEe TOABKO IIO3UTHUBHO IIPe00pas3yioT COIMYM, HO U IIOPOKAAIOT P
HOBBIX yTPO3 B BH/IE ITN(PPOBOTO HEPABEHCTBA, KHOEPIPECTYITHOCTH U APY-
TMX HETATUBHBIX (DAKTOPOB, 0 KOTOPBIX TOCYIAPCTBA BBIHYKIEHBI IOMHUTD,
oITpeneAsisi OCHOBHBIE HAIIPaBACHHS TOCYJAPCTBEHHOM IOAUTHKH B 00AACTH
UH(OPMATH3AIUU OOIIECTBA.

OpHako mpoliecc NUPPOBU3AIINHN YK€ HEBO3MOXKHO OCTAaHOBHTB, U OH
OymeT onpeneAsdTh BEKTOP PA3BUTHUS HE TOABKO COBPEMEHHON 3KOHOMUKH,
HO U npaBa. Ocob0 OTIYETAUBO HEU30EKHOCTD MOM00HOM TpaHcdopMaIluu
HIPaBONPUMEHUTEABHOH NpakKTHUKU obo3Haumaack B 2020 r. B cBdA3U C He-
BO3MOXKHOCTBIO IIOAHOIIEHHOM peasu3alluM IIpaBa B YCAOBUAX ITaHAEMHUU
COVID-19. BosHukInaga yrpo3a 340pOBbIO AIOZIEH ITPHUBeAa K COIIMAABHOMY
OUCTAHIINPOBAHUIO U C OCOOOM OCTPOTOM IIOCTaBHAa BOIIPOC 00 HM3MEHe-
HUU OEeSTEeAbHOCTH CYZOB U ITPaBOOXPAHUTEABHBIX OPraHoB. A OOABIITMH-
CTBa IOCyAapCTB aKTyaAbHBIM CTaA BOIIPOC OHAAMH-IIPABOCYAHS U OIIpe-
JEA€HUd PaMOK €ro MCIIOAB30BaHHd. PoccHa TaKKe CTOAKHYAAch C HEoO-
XOAUMOCTBIO PellleHusl 3Toi mpobaemsbl, a [Ipesuauym BepxoBHoro Cyma
Poccuiickoit ®enepanun u Ilpesuaguym Cosera Cyned Poccuiickoit dene-
pamnuy COBMECTHBIMH IIOCTAHOBAEHHUSMH OIIPENEAHMAN BPEMEHHBIH IIOops-
IOK (PYHKITMOHUpPOBaHUs cynoB>. Cynbl cTaau 6oAee aKTHBHO ITPUHUMATD
OOKYMEHTBHI udepe3 OSAEKTPOHHBIE WHTEpPHET-IIpHeMHbIe, paccMaTpUBaTh
IPEUMYIIECTBEHHO 0Oe3oTAaraTeAbHbIE OeAa, Yallle HCI0AB30BaThb CHCTe-
MBI BHZICOKOH(EPEHII-CBA3U. HecMoTpsa Ha Haan4YHe OOBEKTHBHBIX CAOXK-
HOCTeH, CBA3aHHBIX C pab0OTOH Cy/I0B B HOBBIX YCAOBHSX, II0 JaHHBIM Bep-
xoBHOrO Cyna Poccutickoit Penepanuu, B nepuosn ¢ 18 mapra no 20 amnpe-
A 2020 r. cymamMu OBIAO pacCMOTPEHO Ooaee 2 MAH [eA U MaTepPHaAOB.
[Ipu 3TOM B IoATOpa pasa BEIPOCAO KOAWMYECTBO JOKYMEHTOB, IIOAAaHHBIX B
3AEKTPOHHOM BH/E, [I0 CPABHEHUIO C aHAAOTHMYHBIM nepuoaoM 2019 r. u
OBIAO ITPOBENEHO 8 THIC. CYAEOHBIX 3aCeIaHUi C UCIOAB30BAHUEM BHIEO-
KOH(EepEeHII-CBA3U®.

Bo BropoM noarorosacHHOM BepxoBHbIM CynoMm Poccutickoit denepa-
muu O030pe Mo OTAEABHBIM BOIPOCAaM CyAeOHOH ITPaKTHKH, CBSI3aHHBIM
C IpUMEHEHUEM 3aKOHOATEABCTBA U MEp II0 IPOTUBOAEeHCTBUIO PACIPO-
CTpaHeHUuI0 Ha Teppuropuu Poccuiickoi#t denepanmy HOBOH KOpPOHaABU-
pycHoi#t uapermuu (COVID-19), or 30 anpeasa 2020 r. comepKUTCS pe-
KOMEHIAIlUs CyJaM Mo aeAaM, TpebyrommmuMm Oe3oTaaraTeAbHOTO PaccMo-

2 Cwm.: [locranoBaenue [Ipesunuyma BepxoBrHoro Cyna Poccuiickoit deneparium u [Ipe-
suauyMa CoBera cyneit Poccuiickoit ®eneparnuu ot 18 mapra 2020 r.; ITocraHoBae-
Hue [Ipesunuyma BepxoBroro Cyna Poccutickoit denepamuu u Ilpesuauyma Cosera
cyneit Poccuiickoit @eneparmu ot 8 anpeas 2020 r. (c usm. ot 29 anpeas 2020 r.) //
OdurnmaabHblil caiiT BepxosHoro Cyna Poccuiickoit @enepanmu. URL: https:/ /www.
vsrf.ru/press_center/news (mara obpamenus: 29.04.2020).

3 PaboTa 0Te4eCTBEHHbBIX CYI0B B YCAOBHAX naHaeMud // OduiinasbHbIi caiiT Bepxos-
Horo Cyma Poccuiickoit ®enepartmu. URL: http://www.supcourt.ru/press_center/
news/28858/ (mara obpamenus: 25.04.2020).
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TPEHHUSI, UCIIOAB30BaTh CUCTEMBI BUAEOKOH(EPEHII-CBSI3H, «ITO II03BOAUT
00ecCIIeYnTh AUYHOE YYaCTHE M COOAIOJIEHHE IPOIECCYaAbHBIX IIpaB II0-
[03peBaeMoro, OOBHHAEMOr0, MOACYAHMOI0 M APYTHUX AWIl B CymeOHOM
3acemgaHuu»?.

B neaoMm Takoi moaxon K OpraHu3alluu CyAe0HOH eI TeAbHOCTH B HE CO-
BCEM OOBIYHBIX YCAOBHSIX COLIMAABHOM KH3HH COOTBETCTBYET OOILEMHPOBO-
My BEKTODY.

Kumadi, mepBbIM CTOAKHYBIIUHCS C HEOOXOAHMMOCTBIO COIIMAABHOTO IHC-
TaHIUPOBAHHS, CTaA aKTUBHO HCIIOAB30BATh BO3MOXKHOCTHU OHAAHH-IIPaBO-
cynud, pasBuBaeMoro B crpaHe ¢ 2017 r. Ucnoap3oBaHUE COBPEMEHHBIX
TEXHOAOTHY TI03BOAMAO CO3/IATH IEHTPAAU30BAHHYIO SACKTPOHHYIO IIAAQT-
dopMy Bcex cyneOHBIX pPellleHHM, K KOTOPOH ITOAKAIodYeHO Ooaee 12 ThIC.
cymoB. Takas TexHHYeCKas NOATOTOBACHHOCTE ITO3BOAMAA KHTAHCKHUM CY-
oaM pacCcMaTpUBaTh YIAA€HHO B TOM YHCA€ U YTOAOBHEIE Jeaa. B mpecce
OITHCBIBAETCS OHAAWH-IIPOIIECC, B KOTOPOM CyAbs €AUHOANYHO, 6e3 ydacTus
CTOPOH, pacCMaTpPUBaA YyTOAOBHOE [EAO B OTHOIIEHUH AWIA, HAPYIIUBIIE-
ro IPOTUBOAIHUEMUYECKHE IIpaBHAa. [1o pesyabTaTaM TakKoro paccMoTpe-
HUS OOBUHSAEMBbIHl ObIA IPUTOBOPEH K AEBATH MECSIaM TIOPEMHOIO 3aKAIO-
gyeHus®. [lo gamabiM Bricmiero Hapomuoro Cyma Kuras, ¢ 3 deBpaasa mo
20 mapTta 2020 r. ¢ TOMOIIBI0 HHTEepHeTa ObIAo IpoBeaeHo 110 Toic. cyneb-
HBIX IIPOLIECCOBS.

B BenuxobpumaHuu TIOAYIHAH PaCIPOCTPaHEHHE OHAAWH-YCAYTH, CBS-
3aHHBIE C AUCTAHIIMOHHBIM OOpallleHHeM TpakaaH B Cym. [as cayiia-
HUM [0 OTIOEABHBIM OEeAaM CTAAU HCIIOAB30BATh BO3MOIXKHOCTH SCype U
CloudVideoPlatform, nmpengocraBass rpaskgaHaM HHCTPYKIIUHM I10 YIaCTHIO
B TaKUX CAYLIAHUSX M COOTBETCTBYIOIILYIO TEXIOAAEPIKKY. B pexume «re-
motely justice» — ymaseHHOro IIpaBoCyAud — CyABbl CTaAM paccMaTpUBaTh
BCE CPOYHBIE MATEPHUAABI, B YAaCTHOCTH 00 OCBOOOXKIEHUN OOBUHSIEMOTO
IIOJ 3aAO0T AU ITPOJIACHUH CPOKa COoAepIKaHUS Mof cTpaxked. Bemerca pa-
OoTa HaJ 3aKOHOIIPOEKTOM, [T03BOASIOIIHNM PACIIPOCTPAHUTEL BO3MOXKHOCTD
BHUIE03AIIUCH CBUAETEABCKUX [TOKA3aHUI 1 X OHAAHH-TPAHCALIIINY Ha BCe
TPYIIIBI CBHAETEACH B YTOAOBHOM IIPOIlECCe, TOT/Ia KaK B HACTOsIIlee BpeMs

4+ O630p IO OTHEABHBIM BOIIpOcCaM CyAeOHOHM IPaKTHKH, CBI3aHHBIM C IPUMEHEHHEM
3aKOHOJATEABCTBA U MEpP II0 ITPOTUBOAEHCTBHIO PACIIPOCTPAHEHUIO Ha TEPPUTOPHUH
Poccuiickoit Peneparu HOBOH KopoHaBHUpPycHOM uH(pekiu (COVID-19) Ne 2 //
Odpunmanpubiil caiiT BepxoBuoro Cyna Poccutickoit Penepartnu. URL: https:/ /www.
vsrf.ru/press_center/news/28883/ (mara obpamenus: 30.04.2020).

® Coronavirus and the courts: how will a pandemic affect the conduct of litigation?
// The Lawyer. URL: https://www.thelawyer.com/coronavirus-and-the-courts-a-
boost-for-online-reform/ (mara obpamenusa: 25.04.2020).

6 China steps up online litigation services amid coronavirus epidemic // The Star.
URL: https://www.thestar.com.my/news/regional/2020/03/30/china-steps-
up-online-litigation-services-amid-coronavirus-epidemic (maTa  obparmreHUs:
25.04.2020).
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BH/IE03aITUCH UCIIOAB3YETCSI TOABKO B OTHOIIIEHHUH CBUIAETEAEH, TPEOYIOMINX
3aIUThI’.

B Kaszaxcmane cynel mo pekoMeHnanyuy BepxoBHoro Cyna Pecriybamku
KazaxcraH mpakTUYeCKU ITIOAHOCTBIO IIEPEIIAN Ha AUCTAHIIMOHHBIN PEeXKUM
pabotbr u 6oaee 90% mea, BKAIOYASA YTOAOBHBIE, PACCMATPUBAIOTCH C HC-
noab3oBaHueM IT-texmoaoruii®. [Io muenuio O.B. KagaroBoii, HaMeTHAACH
HeKas TeHJIEHIUSA K PACCMOTPEHHIO CyI0ITPOU3BOICTBA KaK 0Cc000# yCAyTH,
npenocraBasseMol rpaxknanam [Kagasosa, O.B., 2019, c. 10].

OueBugHoO, uyTo anuaeMus 2020 r. 3acTaBUT U ApPyTHE rocymapcrBa 0o-
A€e aKTUBHO HCIIOAB30BATH BO3MOXKHOCTU MH(POPMAITMOHHBIX TEXHOAOTHH B
chepe mpaBOCyaHSI.

[TocaenHue nmaTHaaaTh AT B PoCcCHUM ITOCTOSHHO MOBBIIIAACSH YPOBEHB
obecriedyeHHOCTHU CyAeOHOH CHCTEMBI HOBBIM IIM(PPOBBIM HHCTPYMEHTAPH-
€M, YTO IIO3BOAHMAO ITOBBICHUTH OTKPBITOCTE CYZIeOHOM CHUCTEMBI U OOAETYUTH
OOCTYII TpaxkaaH K mpaBocyauio. OgHaKo obecliedyeHre MPUHITUIIA TPAaHC-
apPEeHTHOCTH IIPABOCYAUS HE TOABKO ITPHUBEAO K ITPOAYKTUBHOMY HCIIOAB30-
BaHUIO COBPEMEHHBIX HMH(MOPMAIIMOHHBLIX T€XHOAOTUH B AEITEABHOCTU CY-
0B, HO ¥ TIOPOZIHAO JOBOABHO OCTPYIO HAYYHYIO JUCKYCCHIO O BO3MOXKHOCTHU
HUPPOBOro peobpazoBaHUsa PA3AUYHBIX BUIOB CYIOIPOU3BOACTBA.

OTaeAbHBIE UCCAENOBATEAN AKIIEHTUPYIOT BHUMAaHNE Ha BO3MOXKHOCTIX
UH(POPMAIIMOHHBIX TEXHOAOTHH B OIITUMH3AIIUNU BCeHl YTOAOBHO-IIPOIIECCY-
aabHOH nmesteapHOCcTH. O.B. KayaaoBa u FO.A. IIBeTKOB cUuTaIOT, YTO IUD-
poBH3alus yIOAOBHOIO CYZAOIIPOM3BOACTBA MOAYKHA HATU IIAPAAAEABHO B
IBYX HalpaBA€HUIX: «Bo-IIepBbIX, B HAIpAaBA€HUN BHEIPEHUS HOBBIX MH-
¢dopMAaIOHHBIX TEXHOAOTUH, CIIOCOOCTBYIOIIINX TOBBIIIEHHUIO OTKPBITOCTH,
JOOCTYITHOCTU U OII€PATHUBHOCTH IPaBOCYAHsI, & BO-BTOPBIX, B HAIIPABACHUH
YCOBEPIIEHCTBOBAHUA CAMOT0 ITpollecca IIOCPEACTBOM CHHIKEHHS €ro H3-
oprTouHOrO (popMasusmar [Kagasona, O.B. u liBeTkoB, I0.A., 2015, c. 95].

C.B. 3ye u E.B. HukuTtuH, noanep:kmuBasd KOHUEHNIHIO «IA€KTPOHHOTO
YTOAOBHOTO [eAa», aKIIEHTHUPYIOT BHUMAaHNe Ha HeOOXOAUMOCTH U3MEHEHUS
MOJIEAU MOKa3bIBAHUS U HA BO3MOIKHOCTH BHEAPEHUI B CyAeOHYIO IPAKTH-
Ky 9A€MEHTOB «THUOPHIHOTO» MCKYCCTBEHHOTO HHTEAAEKTA, ITO3BOASIIOIETO
BBITIOAHUTH HEKYIO AATOPUTMHU3AIIHIO ITPOIeCCa ITPUHSATHS CYAeOHBIX perlie-
uuti [3yes, C.B. u Hukuruh, E.B., 2017].

CaenyeT OTMETHUTH, YTO CTOPOHHUKH CKOpPEHIIIero BHEAPEHUS B POC-
CUNMCKHH YTOAOBHBIH IIPOILECC IAEKTPOHHOI'O YTOAOBHOTO [eAa, KakK IIpa-

7 HMCTS daily operational summary on courts and tribunals during coronavirus
(COVID-19) outbreak // Official site GOV.UK. URL: https://www.gov.uk/guidance/
hmcts-daily-operational-summary-on-courts-and-tribunals-during-coronavirus-
covid-19-outbreak (mara obpamenus: 25.04.2020).

8  Cympl KazaxcraHa mepeian Ha UCTAHIIMOHHBIN hopMat paboTe! n3-3a pexuma YIl
// Odunuasvusblii caiiTt BepxoBHoro Cyna Pecriy6anku Kazaxcran. URL: http://sud.
gov.kz/rus/news/sudy-kazahstana-pereshli-na-distancionnyy-format-raboty-iz-za-
rezhima-chp (mata obparerua: 27.04.2020).
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BHAO, CIHUTAIOT HEOOXOAUMBIM H3y4YaThb U YYUTHIBATDH yKe HapabOTaHHBIH
3apyOesKHBIN OITBIT® U TPE3BO OLIEHUBAIOT T€ PHUCKHU, KOTOPhIE HECeT B cebe
Takas TpaHcdopMallds YIOAOBHOro cyxolipousBoacTBa [['oaoBko, A.B.,
2019].

Pan uccaemoBaTenell UIET AaAbIlle B OLlEHKE ITOTEHIIHMasa COBPEMEHHBIX
TEeXHOAOTHH B IpeoOpa3oBaHUU CHCTEMBbI yTOAOBHOIO IIpaBocyaus. B gacr-
HocTH, B.C. BaacoBa BUAUT B HUCIIOAB30BaHUU ITU(POBBIX TEXHOAOTHH «pe-
BOAIOIIMOHHBIM» ITIOTEHIIMAA JAG CYIITHOCTHOI'O MU3MEHEHHS YyTOAOBHOTO IIPO-
Iecca U CYHTAET HEIIPUEMAEMBIM AHIIb PEAAM3AIIHI0 IIPENAOKEHUH «II0
IIepexoay Ha 3AEKTPOHHBIH MNOKYMEHTOOOOPOT, CO3AAaHHI0 3AEKTPOHHOIO
aHasora “yroaOBHOTO fead”, 0 LyOAMPOBAaHUHU IIPOLIECCYAABHBIX NeHCTBUHE U
pellIeHN B 9AeKTPOHHOM Buze» [Baacosa, B.C., 2018|.

[pyrye ydeHble BbIPAKaroT 00A€e CKEIITHIECKOE OTHOIIEHHE K BO3MOXK-
HOCTH Ka4€CTBEHHOI'0 U3MEHEHH CYIIHOCTH POCCHUHCKOI0 yYTOAOBHOI'O CYA0-
IIPOH3BOICTBA BCAEICTBHE IIPOHUKHOBEHHS B HETO IIU(POBBIX TEXHOAOTHH.
Kak ormeuaer A.B. '0A0OBKO, OOIIyCTUMO FOBOPHUTB AHUIIB O TOM, YTO «yTOAOB-
HBIF ITPOIIECC U ero YYacCTHHKH, BKAIOYAs, pa3yMeeTcs, roCyaAapCTBEHHbBIE
OpraHpl, IBASIOTCS OAHHUMHU K3 HNOTPeOUTeAell KOMMEPIIMAAU3AIINU JOCTH-
JKEHUHM HAy4YHO-TEXHHYECKON PEBOAIOIIMM», HO TaKHe IIpeobpasoBaHUs He
CIIOCOOHEBI «3aMEHUTH KAACCHYECKHI YTOAOBHBIH IPOIIECC KAKUM-TO “HOBBIM
YTOAOBHBIM IIpoiieccom”™ [['oaoBko, A.B., 2019, c. 16].

B 116A0M OHCKYCCHOHHOCTE HaHHOH IIPOOAEMATHKH IIPUCYIIA HE TOABKO
poccHHCKOH I0puANYecKOd Hayke. 3apyOesKHble IIpaBOBeIbl TAKKE aKTHB-
HO 00CyzKIaroT BO3MOXKHOCTH M PHCKH NU(POBH3AIUHN NpaBocynus [Bor-
nanoBud, H.A., 2018]. HacTte uccaenmoBaTeset AeHCTBUTEABHO IIpenaara-
€T PEBOAIOIIMOHHBIE IIpeoOpa3oBaHUs B cHcTeMe npaBocynus. OmHUM K3
CTOPOHHHUKOB IM(PPOBOH peBoAIOIINHU sBAdeTcd npodeccop Oxchopacko-
ro yHuBepcurera Pudyapa CacCKHHA, TOAYYUBIINY JOKTOPCKYIO CTEIIEHD 3a
HCCA€IOBaHNE BO3MOXKHOCTEN HCIIOAB30BaHUS HCKYCCTBEHHOTIO HHTEAAEKTA
B IIpaBe. YYEHBIN IpensaraeT B IMEPCIEKTHUBE OTOUTHU OT TPALUIIMIOHHOTO
OpPaBOCyAHs 10 MAAO3ZHAYUTEABHBIM €eAaM Y€Pe3 Peasu3alyuio KOHIIEIIUH
oHAaMH-cynoB. [Ipu 3TOM COBpeMEHHBIY CHHXPOHHBIN U ITyOAWYHBIH Cyned-
HBIHF IIPOIECC, IIPEATIOAATAIONINY CyJOTOBOPEHME M OMHOBPEMEHHYIO BKAIO-
YEeHHOCTh MHOTHX YVYaCTHHUKOB, TpaHC(POPMHUPYyeTCs B ACHHXPOHHBIH, He
IpearoAaralonvii OTHOBPEMEHHOIO B3aUMOAENUCTBUA MHOTUX Alofei. Ha
IIEpPBOM 3Talle TaKo¥ TpaHcdopMalluy, I10 MHEHHUIO UCCAE0OBATEASI, pellle-
HUs OyayT IIPUHUMATBECS YEAOBEKOM, Ha IIOCAEAYIOIIUX — HUCKYCCTBEHHBIM
HHTEeAAEKTOM. B pe3yabTare Takoro pepopMHUpOBaHHUA IPABOCYANE TOAKHO
cratk 6oaee moctynHbeIM [Susskind, R., 2019]. CupaBenanBOCTH pagy OTMe-

9 BelctynaeHue npepacenateas Cosera cyneit Poccuiickoit denepanuu B.B. MomoroBa
Ha IIA€HApHOM 3acefaHUH 10 TeMme «[lepCeKTHBBI HUCIIOAB30BAHHS HCKYCCTBEHHOTO
HHTeAAEKTa B cynebHoi cucreme Poccuiickoit denepanum, r. Karap // Odunmans-
HbIH caiit CoBera cyneit Poccuiickoit ®eneparuu. URL: http://www.ssrf.ru/news/
lienta-novostiei/36912 (mara obpamenus: 29.04.2020).
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THUM, YTO IOPUAHMYECKOE COOOIIECTBO XOTS U IIPU3HAET NaHHBbIE WU HHTEe-
PECHBIMH, HO HACTOPOKEHHO OTHOCHUTCH K UX BOIIAOIIEHUIO B KU3Hb, a cCaM
HCCAEIOBaTeAb B OOABIIIENM CTEIleHU HAlleA€H BCe Ke Ha pedpoOpMUpPOBaHHE
IPaskJaHCKOTO, a He YTOAOBHOTO ITpoIlecca.

OnlaceHus IOPUANYIECKOTO COODIIECTBAa, HE TOTOBOI'O K CTOAb KapIUHAaADB-
HBIM IIpeoOpa3oBaHUaM B cpepe cyneOHO AesSTeABHOCTH, MOXKHO IIOHSITB.
W cBg3aHBI OHU HE CTOABKO C IIPUBBIYHBIM KOHCEPBATH3MOM IIPaBOBENOB U
IPaBOIIPUMEHUTEAEH, CKOABKO C OIIEHKOM KaK IPEUMYIIECTB, TaK U PUCKOB
TaKo# TpaHchopMary npaBocynus. O3a609eHHOCTb CHUKEHNEM KOHTPO-
ASI TIOAB30BaTeAeHd 3a MCKYCCTBEHHBIM HHTEAAEKTOM B CYIOIIPOU3BOLCTBE
HalllAa oTpaskeHue B EBpOIEHCKON 3THYeCKOM XapTHH 00 HCIIOAb30BaHHH
HCKYCCTBEHHOI'O MHTEAAEKTA B CYZIEOHBIX CHCTEMAaX 1 OKPYZKAIOIINX UX pea-
AUSX, TIPUHATOH EBporneiickoit Komuccueti 1mo 3ppeKTUBHOCTH ITPABOCYIUSI
3-4 nekabpga 2018 r.1°

Ha 3TM pucku oOpaillan BHUMaHHEe B CBOEM BBICTYIIACHUH Ha MA€HAP-
HOM 3acefaHuH MexRayHaponHoit KoHgepenimu «Global Judicial Integrity
Network» B KaTape u npeacenareab CoBera Cynett Poccutickoit denepariyu
B.B. MoMoTOB, OTMETHUBHINH, YTO MOXKHO U HYKHO IIPUMEHSITH UCKYCCTBEH-
HBIF MHTEAAEKT JAS PEIleHUd OTIAEABHBIX 3a7lad, B TOM YHCAE [AS YAyYIIIe-
HUS OOCTYIIA T'pPaskAaH K IIPaBOCYyOUIO, HO PedYb He MOAXKHA HATH O 3aMeHe
CyIbU WCKYCCTBEHHBIM HHTEAAEKTOM, TaK KaK «CyJ, IIPU BbIHECEHUU perlle-
HHUA PYKOBOACTBYETCH LIEABIM PAOOM OLIEHOYHBIX M IEHHOCTHBIX KPUTEPH-
€B, 3aKpEeIIA€HHBIX B 3aKOHe» [BricTymaeHue npenacenatead Coera cyneH
Poccutickoit Penepannu B.B. MomoTtoBa, 2020].

OcTaHOBUMCH KPaTKO Ha PEAABHBIX BO3MOXKHOCTSIX U3MEHEHUS YTOAOB-
HOT'0 CyZOIPOU3BOACTBA M0 BAUSHHEM ITHU(PPOBBIX TEXHOAOTHH.

Cpasy e OroBopuMCcs: HEOOXOOUMO IIPHU3HATE TOT (PAKT, YTO OCOOEHHO-
CTHU YTOAOBHOTO IIPOIIECCA OCTABASIOT rOPa3/0 MEHBIIIe BO3MOXKHOCTEH IAd
€To «OITU(PPOBKH» B CPABHEHUHU C APYTUMH BUAAMHU CyOOIIPOU3BOACTBA. DTH
K€ 0COOEHHOCTH IIOBBIIIIAIOT U PUCKH HAPYIIEHUS IIpaB U 3aKOHHBIX HHTE-
PECOB YyYacCTHHUKOB IIpollecca IIPH UCIIOAB30BaHUN COBPEMEHHBIX TEXHOAO-
ruti. [ToaToMy AFOGOMY BHEIPEHHIO TEXHOAOTUH B YTOAOBHOE CyIOIIPOU3BO/I-
CTBO [JOAXKHA IIPEAIIEeCTBOBATEH OIIeHKA BO3HHUKAIOIINX PHUCKOB.

B Hacrosee BpeMs 0003HAYHANCE HECKOABKO pa3pabaThIBaEMbIX yde-
HBIMH U IPaKTUKaMH HAIlpPaBACHHU IU(POBOTO IIPeodpa3oBaHUsS YTOAOB-
HOTO IIpoliecca.

[TepBoe CBA3aHO C HCIIOAB30BAHHUEM BO3MOIKHOCTEH COBPEMEHHBIX TeX-
HOAOTHH B NPO(MHUAMPOBAHUHU ITPECTYIIHUKOB, PACKPBITHU IIPECTYIIACHUH
U IIPOTHO3UPOBAHNH PUCKOB PELHANBA U JAABHEMIIIEM KPUMHUHAAU3ALIUU.

10 EBpormetickasg 3THYeCKas XapTHs 00 HCIIOAB30BAHUH HCKYCCTBEHHOTO WHTEAAEK-
Ta B CyHeOHBIX CHCTeMax M OKpyzxKamwlwmx ux peaausx // Concil of Europe. URL:
https://rm.coe.int/ru-ethical-charter-en-version-17-12-2018-mdl-06092019-2-
/1680986014 (maTa obparenusa: 29.04.2020).
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JlaHHbBIE aCIlEKTbl aKTUBHO HCCAEOYIOTCS HE TOABKO 3apy0eKHBIMH, HO U
POCCHUHCKHUMHU YyYEHBIMU-KPUMHHAAUCTAMH M KpuMHHOAoramu [Cyxomo-
AoB, A.Il. u Brrukona, A.M., 2018].

Bropoe HampaBaeHUE 110 CBOEH CyTH HPEACTABAIET PA3AUYHBIC BapHUaH-
TBI OIITUMHU3AIINH PYTHUHHBIX ITPOIIECCOB 3a CYET HMCIIOAB30BAHUA MH(OPMa-
IMUOHHBIX TEXHOAOTUH, YTO MPUBOIUT K CO3MAaHHIO 0CcOOOT0 MaccuBa GOAb-
IUX OAHHBIX, BHEIPEHUIO CUCTEM BHIEOKOH(MEPEHII-CBA3H, (POPMUPOBA-
HUIO 9AEKTPOHHOTO 00pasza yroAOBHOTO [IeAa, CO3MaHUI0 OHAAMH-CEpPBUCOB
IAd OOpallleHus B Cy, IIpeoOpa3oBaHUIO CUCTEMBI JOKYMeHTooOopoTa. OTO
HauboAee paspaboTaHHOE HaIpaBAEHHE, JETAABHO OCBEIIEHHOE B HAYYHOM
AWUTEpaType NPEUMYIIeCTBEHHO B KOHTEKCTe obOecredeHUs 3(PPeKTUBHOTO
noctyna K npasocynuio. Kak ormedaer A.H. MacaeHHUKOBa, «OIITHMH3A-
11T YTOAOBHOTO CYZOIIPOU3BOACTBA IIyTEM HCIIOAB30BaHUSA IIU(PPOBBIX TEX-
HOAOTHH TTO3BOAUT YUTH OT OyMasKHOH BOAOKHTBI, HEOOOCHOBaHHOTO OTKa3a
B BO30YXKIE€HHU YTOAOBHOTO OeAa, HEOOOCHOBAHHOTO ITPUOCTAHOBAECHUS U
OpeKpalleHus aeA, 3alllUTHT KOHCTUTYIITMOHHOE IIPaBo I'paskaaH Ha JOCTYII
K IIpaBocynuio» [MacaenHukosa, A.H., 2020, c. 70].

HameTuaoch u TpeThe HallpaBACHHUE B UCCAEIOBAHUU JAHHOH mpobaema-
THKH, CBA3aHHOE C HCIIOAB30BAHHEM BO3MOIKHOCTEH HCKYCCTBEHHOTO HMH-
TEAAEKTa B IIPUHSATHUH CyAeOHBIX PEIIeHWM, YTO II03BOAWAO PAAY YIEHBIX
BBICKA3aThCd II0 BOMIPOCAM HEIOMYyCTUMOCTH IOSBACHUS POOOTOB-Cymei
[Kaeaugpos, M.H., 2018|. [TogobOHble OITaCEHUSI CTAAU BBICKA3bIBATHCH yUe-
HBIMH IIOCAE TOTO, KaK B IIpPecce IT0IBUAACh MH(OPMAIINA O IPOCYUTAHHBIX
HCKYCCTBEHHBIM MHTEAAEKTOM C JOCTATOYHO BBICOKOM CTEINEHbIO0 TOYHOCTHU
peureHusax EBporeiickoro cyzma mo mpaBaMm deaoBeKa. OgHAKO TEeXHOAOTHUS
TaKOTO 9KCIIEPHUMEHTAa OCBEIaArach KpaidHe CKYIO, [IO3TOMY P BasKHBIX
[oeTaseld 0Ka3aAUCh VIIYIIIEHHBIMHU B mpollecce OypHOM aucKyccuu. [Ipu 60-
A€e JKe NEeTAaAbHOM H3y4YeHWH OAaHHOTO BOIIPOCA CTAHOBUTCS OYEBUIHBIM,
YTO pedyb He MAET O BO3MOZKHOCTH ITPOTHO3UPOBAHUS AIOOBIX perreHud EB-
poreickoro cyza Io IrpaBaM 4eAOBeKa, IIOCKOABKY HEHPOCETHIO C OPUEHTH-
POBKOI Ha OIIpeAeACHHBIH HabOp CAOB B TEKCTE AHIIH IIPOTHO3ZUPOBAAOCH,
KaKHe U3 IOCTYITUBIINX 3KaA00 OyayT IpHU3HaAHBI IPHUEMAEMbBIMH, a8 KaKHUe —
Het [Medvedeva, M., Vols, M. and Wieling, M., 2019].

OOcy:KaeHHe H 3aKAIOYEHHE

[IpuMeHUTEABHO K IpobAeMaM POCCHHCKOTO YTOAOBHOTO IIPOIlECCAa OTMe-
THM, YTO IIU(PPOBUI3ALIMA MOKET 0KA3aTh IIO3UTHBHOE BAHUSHUE Ha YTOAOB-
HOE CyJOIIPOH3BOACTBO B IieAoM. OnHAKO 3TO TpedyeT pelleHus HECKOABKUX
CHUCTEMHBIX 3a/1a4.

1. LleaecooOpa3HbIM BHAUTCS MEPEXOM OT AEKAAPUPOBAHUS HUAeH Kade-
CTBEHHOH TpaHchopMaIllul YTOAOBHOTO IIpollecca IIOZ BAHMSHHUEM IIH(pO-
BBIX TEXHOAOTHH K OIIPENEACHUIO PEaAbHBIX HAIIPaABAEHUI €ro MoAepHH3a-
muu. [Ipu 3ToM BEKTOpP HAYYHOM AUCKYCCHU MOAYKEH OBITH CMeIlleH ¢ obIrle-
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TEOPETUIECKOT0 OOCYIKIEHUsS HETaTHBHOTO M BO MHOTOM (PaHTACTUYIHOIO
CIIeHapHs HEIIOAKOHTPOABHOT'O YEAOBEKY HMCKYCCTBEHHOI'O MHTEAAEKTA, KO-
TOPBIA MOT OBl 3aMEHUTH CYABIO, HA aHAaAW3 Hauboaee pallmOHAABLHBIX Me-
XaHHU3MOB TaKOU MoAepHHU3AINH. [IpU 9TOM HOAKHO OBITH IOHHUMAaHHE, KaK
T€ UAW HWHBbIE TEXHOAOTHH IIOBAWSIOT Ha CYILIHOCTHBIE CTOPOHBI YTOAOBHO-
ro mporiecca, HaIllpuMep Ha OOIHe yCAOBHs cyaebHOro pasbupaTeAbcTBa.
3mech HeM30€KHO BO3HHKHYT OCTPbIE BOIIPOCHI, KACAIOIIHECS TAACHOCTH,
HEIIOCPEACTBEHHOCTH CyaeOHOro pa3bupaTeabCTBa, €ro peraaMeHTa, obec-
Ie4eHHUsd paBeHCTBa CTOPOH. HazmeaeHre IMOMOIIHHUKA CYABU IIPOIIECCYaAb-
HBIMHM ITIOAHOMOYHSAMH 3aCTaBHAO IOPHUANYECKOE COODIIECTBO 3aayMaThCs
OTHOCHTEABHO IIPEIEAOB €r0 BMEIIATEABCTBAa B OTIIPABACHHE IIPABOCYIHS
IIPU peasnsalluy IIpeayCMOTPEHHBIX IIoAHOMO4YHH. [IpeacTaBuM, 4TO YacTh
9TUX IIOAHOMOYU OyZeT meAernpoBaHa THOPHUIHOMY UHTEAAEKTY, KOTOPBIH
IIPH 3TOM JOAKEH OCTaTBhCS IIOAKOHTPOABHBIM YeAOBeKy. OTBETHI Ha 9TH BO-
IIPOCHI B KOHEYHOM MTOTE C JOKTPHUHAABHOI'O YPOBHS MIOAXKHEBI IIepeHTH Ha
3aKOHOATEABPHBIY YPOBEHb U HAUTU oTpazkeHue B TekcTe YIIK PdD.

2. HeobxomuMmbl omIpeneseHHE TeX IIPOOAEMHBIX ITOAOKEHHH YTOAOBHOIO
CyZOIIPOHU3BOICTBA, KOTOPbIE MOIYT OBITH PEIIEeHBI C HCIIOAB30BaHHEM TOCTH-
JKEHUH ITU(PPOBOH PEBOAIOITNH U, COOTBETCTBEHHO, CHCTEMHBIE N3MEHEHUS
3akoHomaTeAbCcTBa. K coxkanenuto, mHorvue HOpMbI YIIK PP He mo3BoAdroT
cefiyac HCIIOAB30BaTh BIIOAHE OOCTYIIHBIE TEXHOAOTHH, HE TPEOYIOIIHE TAO-
b6aabHBIX pa3paboTok. OTKa3 OT UCIIOAB30BaHMUS BHACOKOH(MEPEHII-CBI3H Ya-
CTO ABASIETCH HE CACICTBHEM OI'PAHHYEHHBIX TEXHHIECKHUX BO3MOXKHOCTEH, a
IIPSIMBIM PE3yABTATOM IIPOOEAOB B YTOAOBHO-IIPOIIECCYaABHOM 3aKOHE.

3. Obs3aTeAbHBI OLICHKA PUCKOB, KOTOPBIE HECET IIU(PPOBU3AIUI YTOAOB-
HOTO IIpoliecca, M IIOCAELyIoIlee IIPHUHATHE IIPEeBEHTUBHBIX MEP K HUX CHH-
KeHup. Hampumep, BHenpeHHe 00Cy:KIAaeMBbIX TEXHOAOTHMH 3aKOHOMEPHO
BeeT K YAOPOKAHUIO IIPOIlecca, HEPEeAKO TPeOyeT IPUBACUEHUS JOIIOAHH-
TEeABHBIX paboTHHKOB. CyIllecTByeT PHCK HECAHKIIMOHHUPOBAHHOTO NOCTYyIIa
K JAHHBIM IIPEeIBapPUTEABHOI0 PACCAEIOBAHUS HAH CyAe0HOr0 pa3dnpaTeAb-
CTBa, B TOM YHCA€ U K I€PCOHAABHBIM JaHHBIM.

4. OueBHAHO, 4TO IIM(POBOE IIpeodbpa3oBaHuE YIOAOBHOI'O CYIOIIPOH3-
BOZCTBa OyZieT BO MHOTOM 3aBHCETH OT YPOBHS Pa3BUTHS COOTBETCTBYIOIIHX
TexHoAoTHH. To eCTh MEePBUYHBEIM OyZeT pasBHUTHE TEXHOAOTHI 00paboTKu
HaTypPaAbHOTO SI3bIKa, 4 YK€ BTOPHYHBIM — IIPHMEHEHHE 3TOH TEXHOAOTHH
nas PUKCHPOBAHUS IIOKAa3aHUH YIaCTHHKOB IIpoliecca. B cuay aToro oodcro-
ATEABCTBA OXKHUIaHUS IIPABOIIPUMEHUTEAEH TOATKHBI COOTHOCUTBCH C peanb-
HBIMH BO3MOKHOCTSIMH HayKH U TEXHUKH.

5. HachIIlIeHHOCTE YTOAOBHOTO IIpoliecca HHMOPMAIIMOHHBIMH TEXHO-
AOTHSIMH 3aKOHOMEPHO IOTpeOyeT MOBBINIEHUS YPOBHS TEXHOAOTHYECKOM
KOMIIETEHTHOCTH IIPaBOIIPHUMEHHUTEAEH. BOABINIMHCTBO COBPEMEHHBIX CAE-
noBaTeAed, cynel, paboTHHKOB ammnapara cyza paboTaroT TOABKO ¢ odHC-
HBIMU IIporpaMMaMM, CIIPaBOYHBIMH HH(MOPMAIITMOHHBIMU IOPUANYECKUMHU
CHCTEMaMH U PSA0M IIPUKAAIHBIX IPUAOKEHUH. BBeeHNe B yTOAOBHO-IIPO-
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LIECCYAABHYIO IESITEABHOCTb HOBBIX TEXHOAOTUH ITOTPeOyeT CyIeCTBEHHOTO
pacuiupeHusd UMEIOIINXCS V IIpaBOIIpUMeHNTeAd 3HaHui u ymeHui. K co-
JKaA€HUIO, HEMHOTHE M3 COBPEMEHHBIX IOPHUCTOB-IIPAKTUKOB MOLYT OOBSIC-
HUTB, YTO TAKOE «T€XHOAOTHS PACIIPEACACHHBIX MJaHHBIX», «MAITUHHOE 00Y-
YeHHe» UAU «DoAbILIIe HaHHbIe». [l09TOMy BIIOAHE OIpaBAaHHBLIM OyaeT Kak
MOBBIIIIEHHE KBaAHU(UKAIIUHM yKe IIPaKTHKYIONINX IOPUCTOB, TaK U Kade-
CTBEHHOE M3MEHEHHE CHCTEMBbI IIOATOTOBKH OYyAyINUX CIEIIHAANCTOB B 00-
AACTH IOPHUCIIPYACHIINH.

Perrenue BrIIeHA3BaHHBIX 334a9 HE MOXKET ObITH OJHOMOMEHTHBIM: OHO
TpebyeT IMpPOOyMaHHOH cTpaTeruy, obCyXKAeHHs BCEX IIAIOCOB M MHHYCOB
HapacTalonel MU(poBHU3aNH YTOAOBHOTO CYIAOIIPOM3BOACTBA, (DOPMYAH-
POBKH IIPEIAOKEHHH II0 CHCTEMHOMY H3MEHEHHIO YTOAOBHO-IIPOIIECCyaAb-
HOTO 3aKOHOIATEAbCTBA.
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AMCTaAHUMOHHOE CYyAONPOU3BOACTBO
B BepxosHom Cypne
Poccuinickon Pepgepauum
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Beegerue. B HacTosLee Bpemsa BepxosHbii Cya Poccuiickon depfepaumn, Kak 1 MHOT1e rocy-
JapCTBEHHbIE OpraHbl, CTONKHYNCA C rnobasibHbIM BbI30BOM — NaHAeMUeln KopoHasupyca, oT-
pasuBLLECA Ha BCeX O6LLIECTBEHHbIX npoueccax. Heo6xoaMMocTb coumanbHOro AncTaHLmMpo-
BaHWA crnocobcTeoBana 6onee akTMBHOMY WCMOMb30BaHWUIO COBPEMEHHbLIX TEXHOMOMMn, obec-
nevymBsaloLLMX AUCTaHLUMOHHOE NpoBefeHne CyaebHbIX 3acefaHuni.

Teopetndeckue ocHoBbl. MeToabl. TeopeTU4ecKon OCHOBOW UCCNefoBaHus ABUIIUCL POCCUIA-
CKMe 1 3apybexxHble HayYHble paboThl, NOCBALLEHHbIE Npo6ieMam BHeAPEeHUs UHOPMALIMOH-
HbIX TEXHOMOrUA B CYAebHYy0 AeATenbHOCTb. MeToaonorM4eckyto OCHOBY UCCefoBaHus Co-
CTaBUS1 CUCTEMHbIN NMOAXOA, NMO3BONMBLLMI PACCMOTPETL BO3MOXHOCTU ANCTAHLIMOHHOrO npa-
BOCYAMS B €ro B3aMMOCBSA3SAX CO 3HAYMMbIMU hakTopamu npaBOBOro U OpraHu3auvoHHOro
xapakTtepa. B xofe nccnefosaHuns cnonb3oBaHbl METOAbI TOMMHYECKMX 0606LLEHUIA, aHanm3a 1
CVHTEe3a, CUCTEMHbIN MOAX0A U METO[, CPABHUTENBHOrO NpaBoBeAeHus.

Pesyntatsl nccnenosaHus. B ctaTbe B KpaTKon dhopme npefcTaseHbl pe3ynsraTbl CUCTEMHO-
ro aHanuaa nposefeHHbIX BepxosHbiM Cynom Poccuiickon ®efepavum MeponpuaTuii, Hanpas-
NeHHbIX Ha LUMPOKOE NPUMEHeHMe ANCTaHLUMOHHbIX TEXHOMOMNIA NPX OTrpaBfieHny NpaBoCyaus.
O6cyxaeHve v 3akmodeHve. YUnTbiBas CNOXMBLLYIOCS NaHOEMUYecKyto cutyauuo, Bepxos-
HbI Cyn Poccuiickon ®epepaummn MHTErpupoBan CMexXHble TEXHONOrMn Be6-KoOHMepeHLmn 1
BUAEOKOH(EPEHL-CBA3N A5 NPOBEAEHNA AUCTAHLUMOHHBIX CyAe6HbIX 3acefaHnin. T TeXHO-
noruM cTanun akTMBHO MUCMOMb30BaTbCs Cydamu B naHgemuyeckuit nepvod. Vx npvMmeHeHve
obecnevnBaeT pa3yMHbIN CPOK CyA0NPOU3BOACTBA U [OCTYNHOCTL NPaBOCYAUS faxe B YC0BU-
X coumanbHoOro anctaHumMpoBaHuns. HeCOMHEHHbIM MPenMyLLECTBOM AUCTAHLUMOHHbLIX TEXHO-
NOrUiA ABNSIETCA UX MNOTEeHUManbHas BO3MOXHOCTb CHU3UTL NpoLeccyarnbHble U3AEPXKW B Xoae
cynebHoro pasbvpatenscrea. OfHako He0OX0ANMbI fAanbHENLLNE Hay4Hble UCCefoBaHUsA pac-
cMaTpuBaeMbIX BOMPOCOB U MOArOTOBKA KOHLIENTYaslbHbIX NPeanoXeHun 3akoHoparteno, Ha-
npasrieHHbIX Ha ONTUMM3ALMIO NpoLeccyanbHOro 3akoHodaTesnbCTaa.

KnrouyeBble cnosa: cyqonpou3BoAcTBo, cya, BepxosHbii Cyn Poccuiickon ®epepaumu, MNne-
HyMm, MNpe3nanyM, BUAEOKOH(EPEHL-CBA3b, BEG-KOHM(DEPEHLIMS, ANCTAHLMOHHOE cyaebHoe 3a-
ceflaHne, ANCTaHUMOHHBIV cyfl, YOANEHHbI y4acTHUK, OHNaH-NpaBoCyaue, OHNanH-cyn,

Ans umtuposaHus: Nepman A.C. [lctaHumoHHoe cynonpomn3soacTeo B BepxosHom Cyne Poc-
cuiickoni ®epepaumm // Mpasocyaune/Justice. 2020. T. 2, Ne 3. C. 100-118. DOI: 10.37399/2686-
9241.2020.3.100-118.
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Introduction. Currently, the Supreme Court of the Russian Federation, like many state bodies,
is faced with a global challenge — the coronavirus pandemic, which has affected all public pro-
cesses. The need for social distancing has contributed to the more active use of modern technol-
ogies that facilitate remote court hearings.

Theoretical basis. Methods. The theoretical basis of the study were the Russian and foreign sci-
entific works devoted to the problems of introducing information technologies into judicial activity.
The methodological basis of the study was a systematic approach that made it possible to con-
sider the possibilities of remote justice in its relationship to significant factors of a legal and organ-
isational nature. The study used the methods of logical generalisations, analysis and synthesis,
together with a systematic approach and the method of comparative jurisprudence.

Results. The article briefly presents the results of a systematic analysis of measures carried out
by the Supreme Court of the Russian Federation aimed at ensuring the widespread use of re-
mote technologies in the administration of justice.

Discussion and Conclusion. Given the current pandemic situation, the Supreme Court of the
Russian Federation has introduced integrated related web conferencing and video conferencing
technologies for remote court hearings. These technologies began to be actively used by courts
during the pandemic period. Their application ensures a reasonable time frame for legal pro-
ceedings and makes it possible to ensure the availability of justice even in conditions of social
distancing. The undoubted advantage of remote technologies is their potential to reduce proce-
dural costs in the course of legal proceedings. However, the issues under consideration require
further research, as well as preparation of conceptual suggestions to the legislator aimed at op-
timising procedural legislation.

Keywords: proceeding, court, the Supreme Court of the Russian Federation, Plenum, Presidium,
videoconference, web conference, remote court session, remote court, remote participant, online
justice, online court

For citation: German, A.S., 2020. Remote proceedings in the Supreme Court of the Russian
Federation. Pravosudie/Justice, 2(3), pp. 100-118. DOI: 10.37399/2686-9241.2020.3.100-118.

BBezmeHue

B 2020 romy Bepxomubiii Cyn Poccuiickoii @enepaiiiu u Bcs cynebHas
cucreMa Poccuu (QyHKIIMOHHPYIOT B YCAOBUSX TAODAABHBIX BBI30BOB U WH-
TEHCHUBHBIX COIIMAaAbHO-9KOHOMHUYECKHUX IIPOIIECCOB U pedhopM, YTO CTaBUT
HOBBIE 3a/1a4M U 00yCAOBAHBaeT HEOOXOOUMOCTE IIepexofa CyJoB Ha Kade-
CTBEHHO HOBBIH ypPOBEHBb XKHU3HeAeATEABHOCTH. OOHUM N3 TaKHUX BbI30BOB,
HaBCeTa U3MEHUBIIINX MUP, IBAIETCH ITaHAEMUsI KOPOHABUPYCHOM UH(EK-
muu (COVID-19), rayboKo ITOBAUSIBIIIAasg Ha BCe OOIIECTBEHHBIE IIPOIIECCHI,
BKAIOYAd U cynebHoe IPOu3BOACTBO.

B 1eagx OpoTHBOAEUCTBHS PaACHPOCTPAHEHUIO KOPOHABUPYCHOM HH-
dekinu npuHarto IlocranoBaenue [Ipesunmuyma BepxoBHoro Cyna Poccuii-
ckolt deneparnu u I[Ipesnnuyma Cosera cyneit Poccuiickoit depepariuu ot
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8 ampeasa 2020 r. Ne 821!, C 11eABI0 YMEHBIIIEHHS PUCKOB PacCIpocTpaHe-
Hua COVID-19 u obecriedeHHsT HENIPEPHIBHOCTH OEATEABHOCTH BepxoBHO-
ro Cynma Poccutickoii denepaniyy IIpU3HAHO HEOOXOAUMBIM ITPEAIIPUHSITH
JaAbHEHIIHe IIary 10 pa3BUTHIO JUCTAHIIMOHHOIO YYaCTHS B CyAeOHbBIX 3a-
CelaHUusAX, B TOM YHCAE 110 AUCTAHIIMOHHOMY Y4acTHIO B PACCMOTPEHHH €A
M MaTepHaAoB 0e30TAaraTeAbHOTO XapaKTepa, a TaKKe OEA O 3alIUTe KOH-
CTUTYIIMOHHBIX ITPaB I'paskIaH Ha CBOOOAY M ANYHYIO HEIIPUKOCHOBEHHOCTE,
OXpaHy 340POBbsS U COOCTBEHHOCTHU. DTO ITOAHOCTBHIO COOTBETCTBYET MIOKY-
MeHTy «MHCTpyMeHTapui aad rocymapcTB — daeHOB CoBera EBpomsl. Co-
OArOZIeHYE IPUHITUIIOB AEeMOKPATUH, BEPXOBEHCTBA IIpaBa U ITpaB YeAOBeKa
B YCAOBUSX 3IIHIEMHUOAOTHYECKOT0 KPHU3HCa, BBI3BAHHOTO KOPOHABUPYCHOHN
nH(pekyer COVID-19 (SG/INF(2020)11)», npuraroMmy KoMuTeTOM MHUHH-
ctpoB CoBera EBporner 7 anpeas 2020 1.2

[TocranoBaenue [ITpesuguyma BepxoBHoro Cyna Poccutickoit denepaiinu
u Ilpesunuyma Cosera cyneit Poccutickodt deneparinu No 821 nelicTByeT B
COOTBETCTBUH CO CT. 14 PeneparbHOro 3akoHa ot 21 nekabps 1994 r. No 68-
®3 «O 3ammyuTe HaCEeACHUS U TEPPUTOPUN OT Ype3BbIYaWHBIX CUTyalUH IIPH-
POLHOIO M TEXHOTEHHOI'O XapakTepar, IPHUHSATO B IeAdX oDecliedeHHus COo-
Oaromenud roasoxeHui PenepaspHoro 3akoHa or 30 mapta 1999 r. No 52-
&3 «O caHUTAPHO-3TUAEMHUOAOTHYIECKOM OAATOIIOAYYHH HACEAECHHs», YKa3a
[Mpesunenta Poccutickoit Penepariniu ot 2 anpeas 2020 r. Ne 239 «O mepax
10 00ECTIeYeHUI0 CaHUTAPHO-3ITHIEMUOAOTHYECKOTO OAATrOIIOAYYHS HACeAe-
HU4 Ha TeppuTopuu Poccutickoil denepaniiu B CBSI3U C PaCIPOCTPaAHEHUEM
HOBOM KopoHaBupycHo nHpekuu (COVID-19)», mocranoBAeHU ['AaBHOTO
roCyJapCTBEHHOI'0 caHHUTapHOro Bpada Poccuiickoit deneparnu ot 24 gH-
Bapa 2020 r. No 2 «O 1OTIOAHUTEABHBIX MEPOIIPUATUSAX 110 HEAOIIYIIIEHUIO 3a-
BO3a U PACHPOCTPAHEHHUs HOBOM KOPOHABUPYCHON HH(EKIINH, BbI3BAHHOMN
2019-nCoV», ot 2 mapta 2020 r. Ne 5 «O mOIIOAHUTEABHBIX Mepax II0 CHHU-
JKEHHIO PHCKOB 3aB03a U PaCIpPOCTPaHEHHT HOBONH KOPOHaBHPYCHOM HH-
dexiuu (2019-nCoV)», ot 18 mapra 2020 r. Ne 7 «O6 obecriedeHUU PEKU-
Ma H30AdIIMH B LeAdX HpeaoTBpalleHus pacnpocrpaHeHusa COVID-2019»,
ot 30 maptra 2020 r. No 9 «O HOIOAHUTEABHBIX MeEpax II0 HEAOIYIIEHHUIO
pacnpoctpaneHud COVID-2019». [TocranoBaenue [Ipesuauyma BepxoBHO-
ro Cyna Poccuiickoit ®enepauuu u Ilpesnmnuyma CoBera cyned HNPUHATO
B paMKaxX UX IIOAHOMOYHH B COOTBETCTBHH C II. 8 4. 1 cT. 7 PenepasbHOIO
KOHCTHTYILIHOHHOTO 3aKOoHa oT S dpeBpaad 2014 r. Ne 3-®K3 «O BepxoBHOM

! Cwm.: [Tocranosaenue [Ipesnauyma Bepxosroro Cyna Poccuiickoit denepanuu u Ipe-
suauyMa CoBeta cyzed Poccuiickoit Penepamuu ot 18 mapra 2020 r. Ne 808; Ilo-
cra"HoBaeHUe [Ipesunnuyma BepxoBHoro Cyma Poccuiickoit denepanuu u IIpesunu-
yma Cosera cyzeit Poccutickoit ®enepamun ot 8 anpeaa 2020 r. Ne 821 (c u3M. oT
29 ampeas 2020 r.) // OdunmaaspHbrii caiit BepxoBHoro Cyna Poccuiickoit ®enepa-
muu. URL: http:/ /www.vsrf.ru; Odunmaapssrii caiit CoBera cyneit Poccutickoii de-
neparmu. URL: http://ssrf.ru (mara obpamenus: 27.06.2020).

2 Poccutickoe nmpaBocyaue. 2020. Ne 7. C. 101-111.
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Cyne Poccuiickoit eneparum» u ct. 12 Peraamenta CoBera cyneit Poccuii-
CKoll Penepanmiu.

HeobOxomuMmocTh obecriedeHUs HEIPEePLIBHOCTU AeSITEABHOCTH BepxoB-
Horo Cyna Poccuiickoit ®eneparnu Bo BpeMs ITaHAEMUN KOPOHaBUPYCHOMH
nHpeknu (COVID-19) obycaoBHAa akmyaibHOCMb TEMbI UCTAHIIMOHHO-
ro y4acTud B 3aceJaHUAX Cyla C yIeTOM MEeTOOOB 00ecIiedyeHusd Iepenadu,
XpaHeHUS U IIPEeACTaBACHHUI HH(POPMAIIUU B PEKHME PEaAbHOTO BPEMEHH C
OIITHMAaABHBIM UCIIOAB30BaHHEM HH(POPMAITMOHHBIX pecypcoB. B coBpemeH-
HBIX YCAOBHUSIX MH(POPMAIIMOHHBIN PECYypPC CTaA OIMHUM U3 OCHOBHBIX (PaKTO-
POB, BAHSIONIMX Ha (PYHKIIHMOHUPOBAaHHE OOABIIIMHCTBA I'OCYAapCTBEHHBIX,
MYHHITUIIAABHBIX, OOIIIECTBEHHBIX CTPYKTYpP U oOpa3oBanmii. He ocrasacek B
cTopoHe u cynebHada cuctema Poccuiickoit Peneparnu. ViccaemoBaTeau yKa-
3BIBAIOT HA 3HAYUTEABHBIH IIOTEHIIHAA JaAbHEHIIIer nHpOopMaTH3AIIUY [Ies-
TEABHOCTU poccHUMcKux cynoB [AunpeeB, 5.B. u Huecos, B.A., 2019; Bypau-
Ha, E.B. u Ileryxos, H.A., 2020, c. 15; Kamyctun, O.A., 2018; MapkoBuue-
Ba, E.B., 2019a; 2019b; Pabuera, E.B., 2016].

[Tpu 3TOM HEBO3MOZKHO OTPHULIATE TOT (PAKT, YTO PUCK BO3HHUKHOBEHUS B
Oymy1ieM IoqoOHBIX HaHAEeMHUH coxpaHsieTcd. [loqoOHbIe BBI30BEI 6€3yCAOB-
HO TPeOyIOT OIlepaTHUBHBIX PEIIEHUHN.

TeopeTHYecKHe OCHOBBI. MeTOABI

B Poccutickoit ®eneparimu yxke 6oaee ABAIIATH AET 32aKOHOM IIPEIyCMOTpPe-
HO MPaBO YYACTHHUKOB CyAeOHBIX IPOIIECCOB O0paIaThCd B CyAbl C 3asdBAE-
HHUEM O CBOEM yYacCTUHU B CyZIeOHOM 3aceJaHUH ITyTEM HCIIOAB30BaHUS CH-
CTeM BUIEOKOH(EPEHII-CBI3HU IT0 MECTY JKUTEABCTBA UAU HAXOKICHUS, YTO
SBASETCS BaXXHBIM CPEICTBOM O0ECII€YEeHUsI AOCTYIHOCTH U OTKPBITOCTH
npaBocyaud. HayuHnasa pa3paboTka BOIIPOCOB HCIIOAB30BaHUS BHUICOKOHDE-
PEHII-CBSI3U BEETCS YYEHBIMU B KOHTEKCTE OOIIMX HpobAeM ITU(ppoBH3A-
MU ¥ UH(OPMAITHOHHOM HACBIIIIEHHOCTH COBPEMEHHOTO CYIOIIPOU3BOICTBA
[KagaaoBa, O.B., 2019; MapkoBuueBa, E.B., 2017]. B HaieMm rocygapcrse
IPOBEZIEHNE ITPOIIECCYAABHBIX AeHCTBUHN C UCIIOAB30BAHUEM CPEACTB BUIEO-
KOH(EPEHII-CBA3U B HACTOIIlee BpeMs — JUCTAHIITMOHHOE yIacTHe B 3acelia-
HUSX CyZla — IPeayCMOTPEHO BCEMH IIPOIIECCYaAbHBIMU KoaekcaMu Poccuii-
ckolt Penepaniu U OCyIIECTBASIETCS Ha OCHOBaHUU cT. 35, 240, 241, 278.1,
293, 389.12, 389.13, 399, 401.13 YroaoBHO-IIpolleCcCyaAbHOTr0 Kozekca Poc-
cuticko#t denepanny; cr. 10, 55, 152, 155.1, 169, 177, 187, 229, 327, 386,
391.10, 396 I'pazxkmaHCKOro IpolleccyasbHOTO Kojaekca Poccuiickoit dene-
pauum; cT. 11, 64, 136, 153.1, 155, 158, 159, 291.12, 308.9 ApOurpakHo-
ro mpolleccyaabHoOro Koaekca Poccuiickoit denepanmu; cr. 11, 59, 70, 135,
138, 142, 146, 148, 152, 160, 161, 205, 206 Komekca aaMHUHUCTPATUBHO-
ro cygomnpousBoacTBa Poccuitickott deneparnu; cr. 24.3, 26.2, 29.4, 29.14,
30.4, Konekca Poccutickoii denepariy o6 aaMHUHHUCTPATHBHBIX IIpaBOHA-
pyueHusx. Hauboaee HaydHO pazpaboTaHHBIMHU SIBASIOTCS ITPOIIECCYaAb-
HBIE aCIIeKThI HCIIOAB30BaHUSA BUIEOKOH(EPEHII-CBI3M B YTOAOBHOM CYIO-
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npousBozacTse [Kagasos, B.M. u Kagaaosa, O.B., 2017; MapkoBuueBa, E.B.,
2019a; 2019b; Ceauna, E.B., 2016; CuabvHoB, M.A. u 'epman, A.C., 2012].

OpHOBpeMEHHOE IIPUMEHEHNE CPaBHUTEABHOTO METOoJa HCCAELO0BaHUS U
METOa CHCTEMHOI'O0 aHaAM3a II03BOAHAO BBIIBUTH OOIlHE€ 3aKOHOMEPHOCTH
B HCIIOAB30BaHUH BHIEOKOH(EPEHII-CBA3HU B CyZeOHOM pas3bupaTeAabcTBe
Pa3AMYHBIX rocyaapcTB. IloAyueHHbIE pe3yAbTaThbl CPAaBHUBAAUCE C PE3YAb-
TaTaMH, OIlyOAHNKOBaHHBIMHU paHee [Apxuriosa, E.A., 2011].

Pe3YABTaTBI HCCA€OAOBaAHHA

[TepBoe caymianue nea B BepxoBHoMm Cyne Poccuiickoit denepaiiniu B pe-
JKUMeE YIOAACHHOTO ITPUCYTCTBHUS OCYKAEHHBIX OBIAO HpoBeaeHO 19 ampead
2000 r. C atoro BpemeHu B Poccuiickoit ®enepanuu HAYaAOCh (POPMHUPO-
BaHHE HOBOM TEXHOAOTUHU — BUAEOKOH(EPEHII-CBA3U (peepasbHOTO YPOBHS
[AS TIPOBENEHUS CyaeOHbBIX 3acegaHuil (puc.l).

CYOEBHASA BJIACTb UCNONHUTENIbHASA BJIACTb

Bepxosnvii Cyd PoccuiicKoil PDedepayuu ) (_ Caedcmeennviil u30Aamop, KoroHUS, MiopbMa
3a1 Cy[]e6ﬂ0r0 3acegaHusa | InomeleHue BHHEOKOHQ)EPSHL‘ CBA3HU
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(apBokar)
|
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Puc.1. NpoBeaeHve cyaebHoro sacefaHns B pexunuMe BUAEOKOH(EePeHL-CBA3N
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©BepxosHbiit Cya PoccuicKo Gegepau, 2000 - 2020

B nacrosimiee Bpema BepxoBubii Cyn Poccuiickoit depepariuu MozKeT
paboTaTsb B pexXHUMe BUAEOKOH(EPEHII-CBSI3U O0AEE UEM C BOCEMBIO ThICS4a-
MU abOHEHTOB TEPPUTOPHAABHO PAa3HECEHHBIX OOBEKTOB, a 9TO AIOOOU Cyn
Poccutickoii denepanuu pa3HOro ypPOBHS IIPOLIECCYAABHBIX ITOAHOMOYHH,
CAE€ICTBEHHBIE HM30ASITOPBI, TIOPHEMBI, BOCIIUTATEABHbIE U HCIIPABUTEABHBIC
KOAOHUH, KOAOHHU-TIOCEACHUs, A€UeOHO-UCTIPABUTEABHBIE U A€YEOHO-TIPO-
PpUAaKTHIECKUE YIPEKIEHUS, TYOEPKYAE3HBIE U ICUXUATPUYIECKUX OOABHU-
npl 1 T. 1. C 2018 roma K cucreMe BUAEOKOH(EPEHII-CBI3H CTAAU TI0KAIO-
4aThCs MUPOBBIE YIACTKH CYZIeH, KOTOPBIX II0 Beell cTpaHe AelcTByeT 6oaee
CEMU C TIOAOBUHO THICSY.

Ha ocHoBe OBaAllaTHAETHETO OIbITA MPHUMEHEHUS BHICOKOH(EPEHII-
cBsa3u BepxoBublit Cyn Poccutickot ®enepanuu ¢ Hayasa 2019 r. akTuB-
HO 3aHSACS TIpoOAeMOM mpoBedeHUs CyneOHBIX 3acemaHui myTeM Beb-
KOH(EPEHIIUH.

CymiecTByeT 3HaYUTEAbHAs Pa3HHUIIA MEXKIY ABYMS CMEKHBIMU TE€XHOAO-
TUSIMH, & UMEHHO: BHICOKOH(EPEHII-CBI3bI0 U BeO-KoH(epeHIiueii. HeoO-
XOIVMO [ATh OIPEAEACHUT TUX TEXHOAOTHH.
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BudeokxoHgepeHy-c8513b — 9TO TEACKOMMYHHUKAIIMOHHAA TEXHOAOTHS UH-
TEepPaKTHUBHOTO B3aUMOIEHCTBHA ABYX U 0OAee YIAACHHBIX aOOHEHTOB, IIPU
KOTOPOH MeXIy HUMHU BO3MOXKEH OOMEH ayauo- W BUAeOo-HHQopMarnueil B
peasbHOM BPEMEHH, C YUETOM IEpPEeAadM yIIPaBAGIOIINX AAHHBIX B OCHOB-
HOM IIO TapaHTHUPOBAHHBIM KaHaAaM CBS3H.

Beb-koHgpepeHyust — TEXHOAOTHUS U HHCTPYMEHTaAPHUH [IAS OpraHU3aIUU
OHAAMH-BCTPEY U COBMECTHOH paboThl B pPEXUME PeaAbHOTO BPEMEHU Ha
CpencTBaxX BBIYHUCAUTEABPHON TEXHUKU IIOAB30BATEAd Uepe3 UHTEPHET, a 3TO
HEeW3BeCTHBIE MOIIIHOCTH U He rapaHTUPOBAHHbIE KAHAABI CBA3H.

OCHOBHOE CYIIITHOCTHOE pa3AH4yHe, TAKHM 00pa3oM, COCTOUT B TapaHTH-
POBaHHOCTH Ilepeadyl JaHHBIX, a 9T0 ayANo- U BUAEOMAHHbIE, A KOTOPBIX
HEOOXOMMBI OIIpeNeACHHbIE TAKTUKO-TEXHUYECKHE XapPaKTePUCTHKH CPe-
CTBa BBIYUCAUTEABHOH TEXHUKU.

HanmeskxHOCTb HHTEpHETA [IOCTEIIEHHO BO3PACTaeT, YeMY CIIOCOOCTBYIOT I10-
BBIIIIEHHE Ka4ecTBa U IIOBCEMECTHOE BHeApeHUe ceTU VHTepHEeT, yBeAUdeHHe
IIPOILyCKHOM CIIOCOOHOCTH, & TaKXKe IIOCTOSHHOE Pa3BUTHE KOMIILIOTEPHOM
TEXHUKH, CBA3U U CEPBHCOB «I'OCYJAPCTBEHHBIX ycAyr». C TEXHUYECKOH TO4Y-
KU 3PEHHS TEXHOAOTHS BeO-KOH(EPEHIINU ITO3BOASIET Y3Ke CeMdac ¢ IIOMOIBIO
CPELCTB BBIYUCAHUTEABHOH TEXHUKHU y4acTBOBAaTb B CyZLeOHOM 3acemraHuu, Ha-
XOMIACH IIPU 3TOM B OpHCE AU JaKe AoMa. BO3MOXKHOCTE ydacTud B Cyae0-
HOM 3acCeJaHUH C UCIIOAB30BaHHEM TEXHOAOTHH BeO-KOH(EPEHITUH U3 0OUC-
HBIX MAH JKUABIX [IOMEIIIeHUH OyeT obecriednBaThC BHEAPEHUEM B CYIeOHYI0
[OEeSTEAPHOCTDb TEXHOAOTHH OMOMETPHUIECKOH ayTeHTU(DPHUKAIINY YIaCTHHUKA CY-
ne0HOTOo 3aceqaHus I10 AUILY B roaocy. OqHaKO masd 6Goaee MacIITabHOTO IIpH-
MEHEHUsI TEXHOAOTHU HEOOXOJMMO IPOBECTU HHTErPAIlMOHHBIE U KOMMYHHU-
KaIIHMOHHBbIE MEPOITPUSITHS, COTAACOBAThH BCE IIPOIIECCYyaAbHbIE ITPOIIEAYPhI.

Bepxosueiii Cyn Poccuiickoit denepanud OCyLIECTBHA HHTETPALIUIO
CMEXKHBIX TEXHOAOTHI BHICOKOH(MEPEHII-CBSI3H U Be0O-KOH(MEPEHIINH A
IIPOBEeAEHMS CyAeOHBIX 3aceaHUl C OOABIIINM KPYTIOM yYaCTHHUKOB. [IAS 3TO-
ro Bepxoubiii Cyn Poccutickoit denepaiiiu Hadyaa BbIOOPOYHOE PaCCMOT-
peHre neA 0e30TAAraTeAbHOTO XapaKTepa C HCIOAB30BaHHUEM TEXHOAOTHH
BebO-koH(epeHu. BepxoBHeiM CynoMm Poccutickoit @eneparu 21 ampe-
Ast 2020 1. paccMOTpeHo 6 aeA, Kacarlluxcsa 9 YeA0BeK, TOCPEACTBOM BeO-
KoH(epeHIIUU. Bce OHU 3aBEPIIIUAUCE YCITETHO. KOHEYHO 3Ke, UMEAU MECTO
OpPTraHMU3aITMOHHEBIE ITPOOAEMBI, HO BCE OHU OBIAW PEIIEeHEI.

BepxoBHbit Cyn Poccuiickoit @emepanuul y:Ke HMEET TaKyl0 BO3MOK-
HOCTBb OAaroziapsi OT€4eCTBEHHOMY IIPOU3BOIUTEAI0 MHOTOTOYEYHOH BUIEO-
KOH(epeHII-CBA3U. [Iad 3TUX Ileaedl yIaCTHHKAM ITpoIecca IIPeaoCTaBAd-
eTcd IIPaBo Yepe3 ANYHbIe KaOMHEeTHI 3a0AarOBPEMEHHO 0 AAThI CyAe0HOTo
3aceqaHUsa HaAIIpaBUTh B CyZ COOTBETCTBYIOIIEE 3asdBA€HUE U JOKYMEHTEHI,
HOATBEPIKAAIONINE UX IIOAHOMOYHS, a TaK¥Ke ITPOUTH UACHTU(DPUKAIIUIO U
ayTeHTU(UKAIIUIO Yepe3 IIopTaA I'oCyJapCTBEHHBIX YCAYT. B caydae ymoB-
AETBOPEHHU CYZOM TAKOI'O 3adBACHUS YIACTHHKY IIPEICTOSINEro cynebHo-
ro 3acelaHUs HAIPaBASIETCH B AUYHBIM KaOWHET U Ha 3A€KTPOHHYIO ITOYTY
THUIIEPCCBhIAKA Ha IIOAKAIOUEHHE K BHPTYaABHOMY 3aAy CyAeOHOTro 3ace aHus
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BepxoBHoro Cyna Poccuticko#t ®enepanuu. [lasee B Ha3HAUYEHHYIO AATy Cy-
neOHOro 3acemaHusl YIaCTHUKHU CyAeOHOro Impoliecca IOAKAIOYAIOTC K CH-
cTeMe BHIEOKOH(EPEHI[-CBI3U C IIOMOIIBIO AUYHBIX CPEACTB BBIYUCAUTEAD-
HOM TEXHUKH U CBSI3H, aBTOPU3YIOTCH B IIEASIX ITOATBEPIKIACHUSI CBOEH AMY-
HOCTH Ha IIOPTaAe TOCYAapPCTBEHHBIX U MYHUIIUIIAABHBIX YCAYT; UX AUYHOCTD
U TIOAHOMOYHS TIPOBEPSIIOTCS CYI0M, IIOCAE€ YETO OHU MOTYT OBITH [JOITYIIIEHbI
K YYaCTHIO B Cy/IeOHOM 3acCelaHuH.

3HaYUMOCTb BeO-KOH(EPEHIIMH HE OTPAHHYUBAETCS HHBEANPOBAHUEM
OTpaHHUYEHUH B IIepPHO NaHAEMUU. Y 3TOr0 BHAA CBA3U CYLIECTBEHHO OoAee
ITUPOKUH CIIEKTP IIPUMEHEHU: U celuac, U B JaAbHEeHIIeM ee UCII0AB30BaHUe
IIO3BOAUT ITOAHOIIEHHO YYaCTBOBATh B CYAEeOHBIX IIPOIeCCax AUIIAM C OTPaHU-
YEeHHBIMH BO3MOXKHOCTSIMH, YTO, O6€3YCAOBHO, IIOBBICUT YPOBEHb PEAAU3AIIHU
IpaBa Ha CyAeOHyIO 3aIliTy TakKuX AHI. Kpome TOro, HEPEAKO VIaCTHUKHU
CyZeOHBIX ITPOIIECCOB BBIHYZK/IEHBI HECTH 3HAYUTEABHbIEe KOMaHIUPOBOYHBIE
pacxomnpl oad yd9acTHus B CyAe0HOM 3acefaHuU, KOTOPOe IIPOBOAUTCH B OTAA-
AEHHOM OT HX PACIIOAOXKEHUS Ccyae. Vcroab3oBaHMe paccMaTpHUBaEeMOM TeX-
HOAOTHHU TI03BOAUT COKPATHUTDH TAKHE PACXOIbI UAU JaXke n30eKaTh UX.

Hauunaa ¢ maa 2020 r. B BepxoBHoMm Cyne Poccuiickoii deneparuu
IpOLIAY AUCTaHIIMOHHbBIE 3aceganud [Ipesuauyma u I[laemyma BepxoBHOTrO
Cyna Poccutickoit denepariuu, naeHapHoe 3acenanue Coseta cyzeit Poc-
cutickott Penepanmu, 3acenaHve Briciiell KBaAH(UKAITMOHHON KOAAETHUHU
cyneit Poccuiickoit Penepariuu, Ob1tiee cobpanue cyznell U KagpoBas KOMUC-
cus BepxoBraoro Cyna Poccuiickoit ®enepanuu.

Puc. 2. 3acepaHue lNMneHyma BepxosHoro Cyna Poccwuiickon ®eanepauumn
nocpeacTBoM Be6-KOHEpPEHLMN 1 BUAEOKOH(EPEHL-CBS3N
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Taxk, cocrogBuuiica 11 uroua 2020 r. ITaenym (puc. 2) 6e3 npeyBeamnde-
HUSI MOXKHO CYHUTATh 3HAKOBBIM [AS BCeM cymeOHOM cucrembl. Kak u mpe-
OBIAYIIHIE 3aCeIaHuUsl, OH ITPOIIIeA C HCIIOAB30BaHUEM CcepBepa BHUACOKOH(E-
PEHII-CBS3H OTE€4YEeCTBEHHOTO ITPOU3BOACTBA KoMIaHuu «BuuTeo». C ogHUM
AUIIb CYLIECTBEHHBIM OTAHMYHEM: YIaCTHHKU [laeHyMa [aa (puKcaliuu cBO-
€r0 peIlIeHUs HCIIOAB30BaAW COBPEMEHHYIO CHCTEMY OHAAMH-TOAOCOBaHUS
Polys ot AabGoparopuu Kacnepckoro, kKotopas Oblaa pa3BepHyTa Ha 0Oase
poccHuiickoro 06AaYHOr0 XpaHUAUIA KoMItaHnuu Softline. /lanHag cucrema
FOAOCOBaHUs OCHOBaHA Ha TEXHOAOTHH OAOKYEMHa U HUCIOAB3YeT IIpo3pad-
Hoe 1mmdpoBaHue. [lepBoe Ke UCIIOAB30BaHHUE TAKOM CUCTEeMbl BepXOBHBIM
Cynom Poccutickot denepaiiu OAYIHAO HCKAIOUUTEABHO ITIOAOKUTEABHYIO
OILIEHKY CO CTOPOHBI PYKOBOJCTBA, Cyde# BbIcmIedl CcyneOHOM HWHCTaHIIUU
CTpaHbl U APYTUX YYACTHUKOB 3aceqaHus (puc. 3).

—
o Cypa P

Finere BepHoPt

Puc. 3. QncTtaHUMoHHas cuctemMa OHMNanmH-ronocoBaHns

B urore manHaga cuctema Oblaa PEKOMEHIOBAaHA [IAS HUCIIOAB30BaHUS B
paMKax IIPOBEAEHHS OYEPENHOI'0 IIA€HapHOro 3acemaHus CoBeTa cyned
Poccutickoii denepanmiy, Koropoe cocTodgaochk B uioae 2020 r. U IIpOIIAO
ycremrHo. K pabote 3aceqaHus ObIAO ITOAKAIOUEHO MaKCHMAaABHO BO3MOXK-
HOE KOAMYECTBO IIpeacTaButeaeti cyznebHo#l cucrembr Poccun.

Yro ke KacaeTcda camoro 3aceganud 11 mroag 2020 r. mocpeacTBoM Beb-
KOH(pEepEeHIINH, TO 10 pe3yAabTaTaMm rorocoBaHus [laenrym BepxoBHoro Cynxa
Poccuiickoit enepaniv IpPUHLAA CACOYIOIINE IIOCTAHOBAECHU:

* «O mpuMmeHeHUH cynaMu HopM Komekca aaiMHUHHUCTPATUBHOTO CYyAO0IIPO-
u3BoacTBa Poccuiickoit @enepaiinm, peEryAUPYIOIUX IIPOU3BOACTBO B CyIe
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aTIeAAIITMOHHOYM MHCTAHIIUMY. [IPOEKT ITOCTaHOBACHUS 0OCYKIaACS HA 3ace-
nanuu Ilaegyma 19 maa 2020 r.;

* «O HEKOTOPBIX BOIIPOCAX IIPUMEHEHHd ITOAOXKEHUU ['pakgaHCKOTO KO-
nekca Poccuiickoii denepanuy o mpekpalieHun o0sa3aTeAbCTBy. [IpoeKT mo-
CTaHOBAEHUd oOcyzKaaacsa Ha 3acenanuu [laenyma 28 masa 2020 r.;

* «O BHeCEHUU U3MEHEHUU B OTHeAbHBIE ITOCTaHOBAeHUS [laeHyma Bep-
xoBHOro Cyna Poccuiickoil denepaliiiy 110 yroAOBHBIM JI€AAMY;

* «O0 M3MEHEHHH CIIHNCKA CYAeOHBIX IIPUMHUPUTEACH?;

* «O6 m3MEHEHHH IIEPCOHAABHOIO cocTaBa IIpe3uauyMa ApOHUTpaskKHOTO
cyna Kocrpomckoii obaacTmy;

* «O0 yTBEepKAEHUU B COOTBETCTBUH C IMyHKTOM 9 wactu 3 cratbu S5 Pe-
OepPaAbHOTO KOHCTHUTYIIMOHHOTO 3aKoHa OT S5 ¢reBpassg 2014 r. No 3-OK3
“O BepxoBHoM Cyme Poccutickoit ®emepanun” KOAMYECTBEHHBIX U IIEPCO-
HaABHBIX COCTABOB IIPE3UAUYMOB CyIAOB».

B 3acenanuax [laenyma BepxoBHoro Cyna Poccutickoit depepaiiyu npu-
HUMAaAHU y4acTHe IIPeACTaBUTEeAN MHOTHUX T'OCYaPCTBEHHBIX MUHHUCTEPCTB U
BEIIOMCTB (puc. 4).

Puc. 4. Beictynnexue 3amectutens MuHuctpa toctuumnm Poccuiickon efepaunm

Kaxk y2xe ymoMuHanock, 7 utoad 2020 r. cocTOSA0OCh IACHAPHOE 3acelaHue
CoBera cynmeti Poccutickoii denmepaliiu BIIEPBbIE B UCTOPUHU CYAeOHOH CH-
CTEMBI IIOCPEICTBOM BHUIAEOKOH(MEPEHII-CBA3U. MepOoIIpusaTHe TPaIUIlHOHHO
otkpbla [Ipencenarear BepxoBHoro Cyna Poccutickoit denepannu Bsuyec-
AaB MuxaiinoBuu AebemeB. 'naBa Bepxosuoro Cyma ob6paTHACS IO BHIEO-
CBSI3U K y4YacCTHHKaM 3acefaHUs C JOKAAIOM O Mepax, 00eCIIeYHBaloOIINX
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cynebHyIO 3alUTy C COOAIOAEHHEM IIpaBa I'pakAaH Ha OXpaHy 3L0pPOBb.
Tak, ITpesuanym BepxoBHoro Cyna Poccuticko#t deneparnu u [lpesnauym
Cosera cyned Poccuiickoit ®epepanyuy OPpUHAAN TPU HOCTAHOBAECHUS, CO-
Jep3Kalux PeKOMEHIAIINH 10 paboTe cyned B Iepuos NeHCTBUSA COOTBET-
CTBYIOIIMX OTPAaHUYEHUH. B COOTBETCTBUH C 3TUMHU PEKOMEHAAIIUIMH Cy bl
Poccuiickoil ®enepanuu OCyILIECTBAIAU IPUEM JOKYMEHTOB B SA€KTPOHHOM
BH/I€ U IIOCPEACTBOM IIOYTOBOH CBSI3H, paCCMaTPUBAaAU B TOM YHCAE A€Ad U
MaTepHasbl 0€30TAAraTeABPHOTO XapaKTepa; IIPOBOAHAN CymeOHbIE 3acena-
HUS C UCIIOAB30BaHHEM BeO-KOH(MEPEHIINH U BHUACOKOH(MEPEHI[-CBA3H.

F'aaBa BrbIcIIel CyneOHOM MHCTAHIIMN CTPAHbBI IOABEA UTOTH PabOThI CYy-
OB B Ilepuo nagaemMuu ¢ 19 mapra o 11 mag Tekylero roga. 3a 3To Bpe-
Mg cyzamu 0b1a0 paccmorpeHo 3 MaH 400 TvICc. mea u mMarepuasoB. Boaee
13 TBIC. IeA PACCMOTPEHBI C HUCIIOAB30BAHHEM CHCTEMBI BHICOKOH(EPEHII-
cBs3M; 360 ThIC. IPOIIECCYaABHBIX JOKYMEHTOB IIOJAaHbI B CyIbl B 9A€KTPOH-
HOM BHE.

[Toar3oBaTean nHTEepHETa cBBINIE 300 MAH pa3 BOCIIOAB30BaAUCH PECYP-
com I'AC dIpaBocynue».

BagecaaB MuxaiiaoBud AebeneB oOpaTHA BHUMAaHHE TaKyKe Ha TO, 4TO B
pe3yabTaTe BO3HHUKAIOIIUX BOIIPOCOB, CBA3aHHBIX C IPUMEHEHHUEM 3aKOHO-
JaTeAbCTBA U MEP 110 IPOTHBOAEHCTBHIO PACIIPOCTPAHEHHIO HA TEPPUTOPHH
Poccuiickot Penepaiiny HOBOH KOpOHaBUPYCHOM mMHGeKINH, Ilpesunauym
BepxoBuoro Cyna Poccuu yrBepnua na O630pa 0 OTAEABHBIM BOIIPOCAM
cymebHo mpakTUKU — oT 21 ampeaa u 30 anpeas Tekyliero roaa’. B HUX co-
[epzKaTcda OTBeThI Ha 47 BOIIPOCOB O IIPUMEHEHHU HOPM MaTepHaAbLHOI'O U
IIPOILIECCYaABHOTO IIPaBa, B TOM YHCAE€ O ME€pax COILIMAaAbPHOHM M 5KOHOMHYE-
CKOH IOAMEPKKHU IpazkaaH U Ou3Heca, OPSAKe HCINCACHHUS K BOCCTAHOB-
A€HU4 ITPOLIECCYaABHBIX CPOKOB U CPOKOB UCKOBOH JAaBHOCTH, UCIIOAHEHUS
0643aTeAbCTB, IIpollenypax 0AHKPOTCTBA, HOBBIX IIOAOXKEHHAX YTOAOBHOTO
Komekca Poccutickoit Penepaninm u Komekca Poccutickoit Peneparim o6
aIMHHHUCTPATUBHBIX ITpaBOHAPYIIEHUIX.

C 12 mag 2020 r., sanomHuA B.M. AebeneB, mpaBocyaue OCYIIECTBAS-
€TCsS C yIeTOM OCOOEHHOCTeH CaHHTapPHO-3IIHIEMHOAOTHYECKOH 0OCTaHOB-
KU B cybpekTax Poccuiickoit ®enepannm. TakuMm ob6pazom, B IEPHOL IIPO-
TUBOLEHUCTBUS PaACIPOCTPAHEHHUI0 KOPOHABUPYCHON MHQEKIIUN CyAbl ITPO-

3 Cwm.: O630p No 1 110 OTZEABHBIM BOIIPOCAM CYAeOHOM IPaKTHUKU, CBI3aHHBIM C IIPUMe-
HEHHEM 3aKOHOJATEeAbCTBa U Mep II0 IIPOTHUBOACHCTBHIO PACIIPOCTPAHEHHIO Ha Tep-
putopuu Poccuiickoit denepanuy HOBOH KopoHaBUpPycHOH uHMekuu (COVID-19) :
yTB. [Ipesunuymom BepxoBHoro Cyna Poccuiickoit ®enepanuu 21 anpeasa 2020 r.;
0630p No 2 o oTHEABHBIM BOIIpocaM CyAeOHOH IMPaKTUKU, CBA3aHHBIM C IIpUMEHe-
HHEM 3aKOHOJATEAbCTBA U MEp II0 IIPOTUBOAEHCTBHUIO PACIPOCTPAHEHUIO Ha TEPPH-
Topun Poccuiickoii deneparin HOBOM KopoHaBUpycHOH wmHOpeknuu (COVID-19):
y1B. [Ipesnngmnymom BepxoHoro Cyna Poccuiickoit @eneparnmu 30 anpeas 2020 r. //
OdourmaabHblil caiiT Bepxosaoro Cyna Poccuiickoit @enepanmu. URL: https:/ /www.
vsrf.ru/press_center/news/ (mara obpamenus: 27.06.2020).
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JOAKAAU OCYIIIECTBALATEH IIPaBOCyaHe, obecriednBas 6e30I1acHOCTE 300POBbS
rpaxkaaH, 3alllUTy IIpaB U 3aKOHHBIX UHTEPECOB YYACTHUKOB CYAOIIPOH3-
BOJACTBa, nogdepkHya llpeacenarear BepxoBHoro Cyna Poccutickoi ®ene-
paumu. [Ipomoaskas TeMy pabOTBI POCCHMCKHUX CYZOB B HOBBIX YCAOBHSIX,
raaBa BepxoBHoro Cyna Poccutiickoit denepaliii OTMETHA, UTO B IIE€AIX I10-
BBIIIIEHHS JOCTYITHOCTH IIPABOCYAMS M CODAIOEHMS Pa3yMHBIX CPOKOB CY-
JOIIPOH3BOACTBA B HACTOMIIEE BpeMd CyAbl PacCMaTpPHUBAIOT A€Ad C IIPHU-
MEHEHHEM CHCTEMBbI BeO-KOH(MEepeHIINH, KOoTopasd II03BOASET TIpazKIaHam
OUCTAHIIOHHO yIaCTBOBATh B Cy[AeOHBIX 3aCEIaHUIX C IIOMOIIBI0 AHMYHOTO
KOMIIbIOTEPA.

B texymem roxny llaemym BepxoBuoro Cyma Poccuiickoit denepariuu
IIpHUHAA 3 IIOCTAHOBAEHHd, comepkamiye 6osee 150 mpaBOBBIX ITO3HUIINH.

[Ipesnauym BepxoBHoro Cyma Poccuu yrBepmua 6 O630poB cynebOHO#
IPaKTHKH, KOTOPBIE TaKXKe coAepzkaT cBbllle 150 IpaBOBBIX MTO3UIIUH.

B xoxe BricTyniaeHud IIpencenarear BepxoBHoro Cyna Poccuiickoit de-
Jepalyy OCBETHA U IIpeACcToslryio pabdory IlaeHyma, KOTOPBIH IIPUMET B
3TOM rofly 8 IIOCTaHOBAEHUH:

— 0 IPUMEHEHUHU cygamMu HopM Kozekca aaMHUHHCTPATHBHOTO CYAOIIPO-
nspoacTBa Poccuiickoit Penepaiiyiy, peryaAupyoIlInx IPOU3BOACTBO B Cye
KaccallMOHHOM MHCTaHITUH;

— 0 cyzeOHOU IpakTHKeE II0 feAaM O He3aKOHHOM IlepecedyeHHH [ocynap-
CTBEHHOM rpaHullel Poccuiickoit denepanuu U NpeCcTyHIACHUSIX, CBA3aHHBIX
C HE3aKOHHOM MHUTpaIluel;

— 0 IIPaKTHKE PACCMOTPEHHUS CyJaMU I'PakJaHCKOTO HCKa II0 YTOAOBHO-
My AEAY;

— 0 IpUMeHeHUH HopM Koznekca aiMHHUCTPATUBHOIO CyAOIIPOU3BOACTBA
Poccuiickoi ®enepanun 0 pacCCMOTPEHHH aIMHUHHUCTPATHUBHBIX OE€A B IIO-
PAKe YIPOIIEeHHOTIo (IMCEMEHHOTI0) IIPOU3BO/ICTBA;

— 0 HEKOTOPBIX BOIIPOCaX pPa3pelIeHHs CIOPOB, CBA3AHHBIX C HOPYYH-
TEABCTBOM,;

— 00 OTHEeABHBIX Bompocax npuMeHeHua denepasbHoro 3akoHa «O Heco-
CTOSITEABHOCTHU (0AHKPOTCTBE)»;

— 0 HEKOTOPBIX BOIIPOCAX, BOZHHKAIOIINX B CyAeOHOH IpakTUKe IIPU pac-
CMOTPEHHUH ZeA 00 afMUHUCTPATHUBHBIX IIPaBOHAPYIIEHUSIX, CBSI3aHHBIX C
HEyIIAQTOH CPEeNCTB Ha COoAep:KaHHE AeTeHd AW HeTPYAOCIIOCOOHBIX POIAH-
TEAEH;

— 0 cyneOHO¥ HpakTHKE II0 AeAaM O MIPECTYIIACHUAX, ITOCATAIOUINX Ha
YCTaHOBAEHHBIH ITOPSIOK oOpamieHnd O(OUIIHAABHBIX H MHBIX JOKYMEHTOB,
roCyZapCTBEHHBIX HArpas, HITaMIIOB, lledaTel, 6AaHKOB, rOCyJapCTBEHHBIX
PETUCTPAIIMOHHBIX 3HAKOB TPAHCIIOPTHOTO CPEACTBa, HAEHTU(DHUKAITHMOH-
HBIX HOMEPOB TPAHCIIOPTHBIX CPEACTB, a TAaKXKe aKI[U3HBIX MApoOK, CIIEIH-
aABHBIX MapoK, 3HAKOB COOTBETCTBUA.

Kpome toro, Ilpesumuym BepxoBuoro Cyma Poccuu yrBepzutr O030p
OPaKTHKH PAaCCMOTPEHHS CyAaMH AeA IIO CIiopaM, CBS3aHHBIM C IIpeKpa-
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IIIEHHUEM TPYZOBOrO JOTOBOpA 10 HHUIHATHBe paboromaread, O630p mpak-
TUKHU IIPUMEHEHUs apOUTPasKHBIMU CYIaMH TOAOXKEHHH ITPOIeCCYaABHOTO
3aKOHOIATEABCTBA 00 00513aTEAPHOM OOCYyAeOHOM IOPSAKE YPETyAUPOBAHUS
copa u gpyrue o030pb! cyaeOHOH IPaKTHUKH.

Takum oOpasoM, 3aBepiag nokaan Ha CoBere cymeit Poccuiickoit de-
nepauuu, Ilpencenarear BepxoBHoro Cyma Poccuu HamoMHHA O TOTOBS-
memcss CoOBELIaHUU PYKOBOAUTEAEH BEPXOBHBIX CYZIOB CTPaH — y4aCTHHU-
koB BPUKC, KoTopoe cocTouTcs B CEHTAOpPE TEKYIIEro rosia B pexkume Beb-
KOH(pEepeHIINH.

OOpaleHre K HICTOKaM BO3HUKHOBEHHS BeO-KOH(EepEeHITNH TI0KA3bIBAET,
YTO Pa3BUTHE TEXHOAOTHUH IIIAO 10 Mepe HEOOXOAUMO MOTPEOHOCTH B HEl B
TOH mAM HHOU cpepe. IlepBoH NOIIyAIPHON ITPOTPaMMOL, IT03BOALIIONIEN 00-
maThcd U paboTraTh Ha OIPUAOKEHUSIMHU U JOKYMEHTAMHU B PEXKHUME PeaAb-
HOTO BpeMeHH, crara nporpamma Microsoft NetMeeting. 3aTem MHCTpyMeH-
TBI JAS BEO-KOH(EPEHIIUH CTAAN IIOIBASITHCS B PA3ANYHBIX MECCEHIKepax,
Hanboaee MOIyAIPHBIM K3 KOTOPhIX O0biA Windows Messenger, 1o ymoada-
HUIO BCTPOEHHBIH B OIEpaIlMOHHYI0 cucTeMy Windows.

B mocaennne rompl pazpaboTaHO 60ABIIOE KOAHYECTBO BeO-CEPBHUCOB,
IIPEIOCTABAIIONINX PA3AUYHBbIE HHCTPYMEHTBI [IAS IIPOBeAEHUS BeO-KOH-
depeHIUY, KOTOpPBIe paboTaioT B Opay3epe HAM C IIOMOIIBI0O MHCTAAAUPYe-
MOTO «TOHKOT'O KAMEHTa», YTO cefyac U HaxXoauT IpHUMeHeHHe B BepxoBHOM
Cyne Poccutickoit ®enepanuu. 9TH CEPBHUCHI II03BOASIOT yIaCTBOBATh B OH-
AAWH-BCTpEYe HE3aBUCHUMO OT MAAT(OPMBI KOMIIBIOTEPA.

Kak ykasbsiBaaocs Bbllle, BepxoBHbili Cyn Poccuiickoi denepanyu npo-
BOJIUT AHUCTAHIIMOHHBIE CynebHbIe 3acenanus ¢ 2000 r., u B GOABIIIEH CTe-
II€HU 3TO OTHOCUTCS K YTOAOBHBIM CyAeOHBIM IIporeccaM. ITH 3aceqaHus B
OCHOBHOM ITPOXOAAT C AMCTAHIIMOHHBIM Y4acTHEM OCYXKIAEHHBIX HAU AHII,
cofepKaluxcs oM CTpazKel, HaXoAAIMUXCA B yIpexXaeHUIx PenepasbHOU
CAy>KOBI MCIIOAHEeHUS HakazaHub Poccuiickoit Penepanuu (masee — PCHUH
Poccun).

B 2019 roay Poccuiickaa deneparyiss caesasa OrpOMHBIN IIar BIEPEL,
patuduitupoBaB BTopoii JOITOAHHUTEABHBIH IPOTOKOA K EBpPOIIEHiCKOM KOH-
BEHIIMY O B3aMMHOM IIPAaBOBOH ITOMOIIY 10 YTOAOBHBIM AeAaM?, ITOAIIHCaH-
HbIHT oT mMeHU Poccuiickoit deneparuu B ropone CrpacOypre 1 mexkabps
2017 r. B cratbe 9 nanHoro I[IpoTokoaa 3akperaeHa BO3MOXKHOCTD JOIIpoca
C HCIIOAB30BaHHEM CPEACTB BHAECOKOH(MEPEHIINN yIacTHHKA CynebHOro 3a-
CeaHUs 110 YTOAOBHBIM JE€AAM.

IIpu opraHm3anuu OUCTAHITMOHHOHN pabothkl BepxoBHoro Cyna Poccuii-
cko¥ denmepalliil HCCAEIOBAAHCH HCTOPHYECKHE aCIIEeKTbl Pa3BUTHUA TeEX-
HOAOTHH BHIEOKOH(EPEHIINH M TEAEKOMMYHHUKAIIMOHHOIO 000pyIOBaHUS,

4+ Cwm.: ®emepanbHblii 3akK0H OT 6 mioHa 2019 r. Ne 120-P3 «O paruduraimu Broporo
JOIIOAHHUTEABHOT'O IIPOTOKOAA K EBponeickoii KOHBEHIINH O B3aUMHOM IIpaBOBOM I10-
MOIIY II0 YTOAOBHBIM AeaaM» // Poccuiickas razera. 2019. 10 uroHs.
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a TakKe IIPUMEHSACS CPaBHUTEABHBIH METO[ aHaAW3a aHAAOTHYHBIX CH-
CTeM B APYTHUX CTpaHaxX. B paMKax MaHHOTO HCCA€OOBaHUS CACAAH aHa-
AW3 MEXKAYHapOMHOI'O OIIbITa IIPUMEHEHHd BUIEOKOHMEPEHII-CBA3U B CYy-
nebHOM meaTeAbHOCTH. MccaemoBaHHe IIPOBOAHAOCH C ILEABIO 000OIIEeHUS
OIIbITa MCIIOAB30BAHUSA BHAECOKOH(MEPEHIIMH B CYAOIIPOHU3BOJACTBE PA3HBIX
CTpaH, BEIIBACHHUI 0COOEHHOCTEH IPUMEHEeHNT BUAECOKOH(MEPEHII-CBI3H CY-
JaMH{ pPa3HOM IOPUCOUKIINY, U3yUeHUd ITPO00AEM, BOSHUKAIOIIUX B IIPOIIEcCe
HIPaKTHYECKOI'O0 HCIIOAB30BAaHHA TEXHOAOTHH, U IIOAXOA0B K HUX PEIICHHIO.
CpaBHUTEABHBIH aHaAU3 IIOAYYEHHBIX MAaHHBIX O AEHCTBYIOIIEM CETMEHTE
TEXHOAOTHU II03BOASIET CIIEAATH BBIBOALI O BHICOKOM YPOBHE Pa3BUTHUA BU-
EOKOH(MEPEHII-CBA3H B CyAe0HOH cucremMe Poccumu OTHOCHTEABHO APYTHX
CTpaH, UCIIOAB3YIOIIUX 3TOT BU/, CBA3H.

OT6op cTpaH oA aHaAW3a MEXKAYHAPOIHOTO OMbITa OBbIA IPOU3BENEH C
Y4ETOM CAEAYIOIIUX KPUTEPUEB:

* reorpadUUecKUil OXBaT: B IIEPHUMETP HUCCAELOBAHUS NOAKHBI BXOIUTH
He MEHee OJHOU CTpaHbI C KaXKJI0T0 MaTePHKa U JOIIOAHUTEABHO — HE MEHee
onHoit ctpanbl ConpyzkectBa HeszaBucumbix 'ocynapcTs;

* MOCTYIIHOCTD ¥ IIOAHOTA MH(OPMAIIHU: XOTs ObI MUHHEMaAbHAas HHQOP-
Mallyd 110 TEME HCCAEI0BAHHUA JOAYKHA OBITH pasMellleHa Ha O(PUIIHaABHOM
caiiTe MEHHCTEPCTB IOCTHIINH UAH BBICIINX CyAe0OHBIX OPTaHOB CTPaHbBI; Ha-
AWYHE JOIIOAHHUTEABHBIX UCTOYHUKOB JK€AATEABHO;

* IIIMPOKOE IMPUMEHEHUE TEXHOAOTHH B CyZeOHOM CHCTeMe: HMCIIOAL30Ba-
HUE BHIEOKOH(EPEHII-CBA3H IIPH PACCMOTPEHHUH PAa3HBIX KaTETOPHU 1aeA
CyZlaMM pa3HbIX HHCTAHIIUH, JOIIyCTUMOCTb JUCTAHIIMOHHOIO y4acTHd B 3a-
CemaHUgaX cyaa OOBHHAEMBIX, CBUAETEACH U APYTHX YIACTHHUKOB IIPOLECca,
IIPUMEHEHHE TeXHOAOTHH [AS PEIIeHHs APYTHX 3anad (o0ydeHHe, coBella-
HHUL U IIPoY.);

* A3BbIK UCTOYHUKOB: IIPEAIIOYTUTEABHO PYCCKUM, aHTAUMCKUH.

Ha ocHOBaHHH 5THX KPUTEPHEB II0 UTOraM IE€PBHYHOIO aHAAHW3A OBIAM
oTobpans!l u3 CeBepHoll 1 HOxkuoM Amepuru — CIIIA, u3 EBpomnrr — dpan-
nusa, Punaauausa, Upaauausa, u3 Asuu — CuHramyp, a Tak:ke ABCTpasus U
nBe ctpanbl CHI: Ykpamna um Kazaxcran. AppuKaHCKHE CTpaHbl HE pac-
CMaTpPHUBaAUCh B paMKax MaHHOI'O HCCA€IOBAHHA B IIEPBYIO O4YEPENb IIO
IIPUYHHE OIPaHUYEHHOCTH MH(MOPMAIIUU B OTKPBITHIX UCTOYHUKAX.

IIpr aHaaW3e HCIOAB30BaAaCh HH(MOPMAIHS OTKPBITBIX HCTOYHHUKOB!
O(PUINAABHBIX CAHTOB MHHHCTEPCTB IOCTHUIIMH, BBICIINX CyAeOHBIX opra-
HOB Pa3HbIX CTPaH U APYTUX UHTEPHET-pecypcoB. KoandyecTBeHHBIE JaHHBIE
OBIAM B34TBI U3 I'OJOBBIX OTYETOB U APYTOH OpHUIINAABHOH CTATHUCTHKH CO-
OTBETCTBYIOIIUX BEAOMCTB. PaKThl IPAKTHYECKOI0 HCIIOAB30BaHHUA BUIEO-
KOH(EPEHII-CBSI3U, KaK U 000011IeHHad OlleHKa 3(p(PEeKTUBHOCTH BHEIPEHUSI
TEXHOAOTHH II0 KazKIOH cTpaHe, COOpaHbl U3 PA3AWYHBIX HCTOUYHHKOB: HC-
CA€IOBATEABCKHUX OTUETOB I10 TEME UH(POPMAaTH3AIIUHU CY10B, OOUIIHAABHBIX
IIPECC-PEAN30B, CTEHOTPaMM BBICTYIIAEHUH M MHTEPBBIO O(PUITMAABHBIX AHIL
U PsmoBBIX cyAed. OnmcaHus HopsaKa HCIIOAB30BaHHUS BHIECOKOH(MEPEHII-
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CB4d3HU B Cy]le6HI:IX IIponeccax IoAroToBA€HEI, KaK IIpaBHUAO, Ha OCHOBE pe€E-
TAAMEHTOB, JOCTYITHBIX OAL IITUPOKOT0 KPyra II0AB30BaTeAei YCAYT COOTBET-
CTBYIOILIETO CyJa, U HEKOTOPBIX HOPMATHUBHBIX JTOKYMEHTOB.

B pesyabraTe anHasn3za ObIAO YCTAHOBAEHO, 4TO ¢ Hadaaa 2000-x rr. BoO
MHOTHX Pa3BHTBHIX CTpaHAX MHUpa Ha BCEX KOHTHHEHTAX HUET aKTHBHBIH
IIPOLIECC MOZEPHU3AINH CyAeOHON CHCTEMBI, COITPOBOKAAEMBbIH IIOBCEMECT-
HBIM BHEOAPEHHNEM COBPEMEHHBIX I/IHCpOpMaLII/IOHHBIX U TEACKOMMYHHUKAIIU-
OHHBIX TEXHOAOTHH. [IpH 3TOM HCCAeIOBATEAN YKA3bIBAIOT Ha HECOMHEHHbBIE
IPEeuMyLIeCTBa HNCIIOAB30BAHUS TAaKUX TEXHOAOTHUH, XOTSI U CUUTAIOT, YTO
HUX HCIIOAB30BaHHE He JOAYKHO CHHIKATh KadecTBO IpaBocyaud [Poulin, A.,
2004]. Pa3zBuTHe TEXHOAOTHH BebO-KOH(EPEeHIIUH M BUAEOKOH(EpPEeHII-CB-
31 ABASIETCS HEOTHEMAEMOH YacThIo 3Toro mporecca. Cpeau cTrpaH, B KOTO-
PBIX B HACTOSILIEE BPEMSI IIIUPOKO UCIIOAB3YIOTCHA COBPEMEHHBIE TEXHOAOTHH,
Poccus 6b1aa 0fHOM 13 IEePBBIX, KTO HAaYaA UCIIOAB30BATh BUIEOKOH(EPEHII-
CBS3b HENIOCPEACTBEHHO B CYIOIIPOHU3BOICTBE.

3aK0HOIATEABCTBO, PETYAUPYIOIIEEe HCIIOAB30BaHHE BHIEOKOH(EPEHII-
CBSI3U B CyZeOHOH MNedaTEeABPHOCTH, 3HAYUTEABHO OTAWYAETCH OT CTPaHBI K
cTpaHe. Bo Bcex rocymapcrBax, KOTOpPbI€ OBIAM HUCCAEQOBaHBI, AOIIYCKAET-
Cd HUCIIOAB30OBaHHUE TEXHOAOTHH KaK B YTOAOBHOM CyAOIIPOU3BOACTBE, TaK U
IIPU PACCMOTPEHUH I'Pa’kKJaHCKUX U OPYTUX KaTeropuil nea. Bo Bcex mepe-
YHCA€HHBIX CTPaHaX B PeKNMe BHIEOKOH(EPEHII-CBSI3H MOTYT y1acTBOBaTh
B CyZeOHBIX 3acelaHUgX AUIIA, COAEPIKAIIMECS IO CTPpazkKel 10 BHIHECEHUS
IIpUroBOpa HAK oTOBIBarolue HakazaHue [McKay, C., 2016]. Ongako nepe-
4YeHb BOIIPOCOB, KOTOPBIE MOIYT PAacCMATPUBATLCS C UX AUCTAHIIMOHHBIM
y4gacTueM, orandaercd. B yactHocty, B CIIIA, ABcTtpaauu, Uparanguu, PuH-
agaauu, CUHTamype Takod (opMaT ydacTHUs OOIIyCKaeTCs BO BCEX Cyael-
HBIX IIpOILleAypax, IMPeayCMOTPEHHBIX [0 Hadasa OCHOBHBIX CAYIIIQHUH IIO
neAy (paccMoTpeHHe XOmaTalcTB 00 0CBOOOXKIEHUHU II0/I 3aA0T, TIIEPBUYHAS
dBKa B CYI AT O3HAKOMAEHHUS OOBUHSIEMOTO C IPEABbIBAIEMBIM €My OOBH-
HeHUeM, nocynebHble caymaHnus). Bo Bcex crpanax, BKarodad Poccuro, auc-
TAaHIIMOHHO MOTYT paccCMaTpuBaTbCA }KaAO6I:>I, CBA3aHHBIE C YCAOBHUAMHU CO-
Oep3KaHUsSI U COOAIONEHUEM [APYTHUX I'PasKIAHCKUX [IPAaB 3aKAIYEHHBIX. Tak-
JKe B MaTepHasax He ObIA0 0OHAPYKEHO CYIIECTBEHHBIX 3aKOHOIATEABHBIX
OTpaHMYEHUH Ha ydacTHe CBUIETeAeH, 9KCIIEPTOB U APYTUX CIIEIMaANCTOB
B CyZIeOHBIX 3aceqaHUsSIX BceX KaTeropuii. Boaee Toro, B 60ABIITHHCTBE CTPaH
B TOM HMAU WHOH Mepe (KaK Ha YPOBHE 3aKOHOB, TaK U Ha IIPAKTUKE) pearu-
3YIOTCA IIpOorpaMMbl 3alllUThI CBH,Z.ICTCACIZ, IIpearnoAararoIiyue ux y49acrTuec B
CyZeOHBIX 3aceqaHUIX C UCKasKeHHEM IoAoCa U/ HAM COKpbITHEM raas. Oco-
0oe BHHUMaHUE YVIEASAOCH U3YUEHUIO ITPAKTHKH HCIIOAB30BAHUS BHUIECOKOH-
depeni-ca3u B Pecriybanke KazaxcraH, mpaBoBasi CUCTeMa KOTOPOH HUMe-
eT o0IIre UCTOPHUIEeCKHe KOPHHU C POCCUIICKOM paBoBo# cucremMmotii [Hypra-
3uHOoB, B.K. u Ucmaryaos, K.E., 2018].

CucreMbl BUZIEOKOH(EPEHII-CBSA3H, CYIIECTBYIOIIHNE B HACTOLIIlEE BpeMs
B Pas3HBIX CTPaHaX, MOXKHO YCAOBHO PAa3[I€AHTDH Ha «OTKPBITHIE» — B OCHOB-
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HOM I10 BeO-KOH(EPEHIINH U «3aKPhIThIe» — 10 BUAEOKOH(epeHII-cBa3u. [Tox
«3aKPBITBIMI» OAPA3yMEBAIOTCA TaKHE CHUCTEMBI, B KOTOPBIX CEAHCHI IIPO-
BOJAATCSH TOABKO (MAW IIPEUMYIIIECTBEHHO) MeXAYy TOYKaMH, BCTPOEHHBIMHU
B €QUHYIO CUCTEMY C JOCTATOYHO BBICOKHM YPOBHEM IIEHTPAaAH3AIINH (TOU-
KU BHIEOKOH(MEPEHII-CBA3H B CyAaX, CA€ICTBEHHBIX H30AITOPAaX, HCIIPABHU-
TEABHBIX YUPEXKAEHUAX U T. I1.). B «OTKPBITEIX» CHCTEMAX, HAIIPOTUB, IIPeIy-
CMOTpEHa BO3MOXKHOCTB CBS3U C AIOOOM ApPyroil TOYKOM, He BCTPOECHHOU B
LHEHTPAAU30BaHHYIO CHCTEMY, IPUYEM 3Ta BO3MOXKHOCTB CYIIECTBYET H Ha
3aKOHOJATEABHOM, U Ha TEXHHUYECKOM, U Ha OpraHHU3allHOHHOM YPOBHE.

B Poccuu nag npoBeneHus cyneOHBIX 3aceqaHUE C HECKOABKHUMU YIPEK-
neHuamMu PerepasbHOM CAYZKOBI UCIIOAHEHUS HakaszaHud Poccunu, a Takke
KOHCYABTaAIlW, COBEIIaHUM, CEMHHApPOB cyzaell M paboTHHKOB ammapara
CyZla C KOAAETaMU U3 HECKOABKUX Cy10B B BepxoBHoM Cyne Poccuiickoit Pe-
Aepanuy yCTAaHOBAEHBI CEpPBEPhI MHOTOTOYEYHOMN cBa3u. C IOMOIIBIO AaH-
HBIX CEPBEPOB IIPOBOAATCS MEPOIIPUATHS B PEKUME BHUAEOKOH(EPEHII-CB4-
3U oqHOBpeMeHHO 6oaee deM ¢ 250 aboHEHTaMU C BO3MOKHOCTBIO OCYIILIECT-
BAE€HHS on-line TpaHcAdMK Ha ThICAYH abOHEHTOB. OTH CEPBEPHI UMEIOT U
JOIIOAHUTEABHYIO (PYHKITHIO BeO-KOH(EPEHIIUH.

IMTomumo cymebuoit nesareapbHocTH BepxoBHbiii Cyna Poccutickoit ®enepa-
LUH IIPUMEHSET TEXHOAOTHH AL PEIICHNd BHYTPEHHHX 3a1a4 CYZA0B, TAKUX
KaK OIUCTAHIIMOHHOE o0ydeHNte cynel, IpoBeeHue COBEaHuH, KOH(epeH-
UM, B TOM YHCAE C YYaCTHEM MEXIYHAPOAHBIX SKCIIEPTOB TAKXKe B YIAACH-
HOM PEKHUME.

OOcyxaeHHEe H 3aKAIOYEHHE

K OCHOBHBIM IIpEUMYyIIECTBAM OT HCIIOAB30BaHHUS BHIEOKOH(EPEHII-CBI3U
CAEyeT OTHECTHU P4l MOMEHTOB, CPEAHU KOTOPBIX SKOHOMHS [JEHET U BpEMeE-
HH, IIOBBIIIIEHHE 6e30I1aCHOCTH, COKPAIIIEHHE CPOKOB PACCMOTPEHHUA nea. Tax,

— OUCTAHIIMOHHOE yJacTHe B CyLeOHBIX 3acellaHHUIX 3aKAIOUEHHBIX 3Ha-
YUTEABHO COKpAalllaeT PacxoAbl Ha HUX 3TAllUPOBAHHE U3 APYTHUX PETHMOHOB
HAM OCTABKY II0 TOPOAY;

— [OUCTAHLIMOHHOE y4dacTHe CBHIETEACH, CIIELIUAAUCTOB, aABOKATOB H
[ake caMUX CyIed IIO3BOoAseT H30eKaTh CYLIECTBEHHBIX PacXodoB Ha IIO-
€3[1KH U IIPOKUBAHUE B I'OCTHHHUIIE;

— 3KOHOMHYECKYIO BBITOAY HOAYYAIOT FOCYJapCTBO U KAHEHTBI YaCTHBIX
aJBOKAaTOB.

BpeMms, COKOHOMAEHHOE Ha II0E€34KaxX B YAAA€HHBIE PAWOHBI, aABOKATHI U
CyAbH MOTYT IIOCBATUTB APYTUM [E€AAM, YTO 3a49aCTyI0 KPUTHYECKH BarKHO,
HaIlpuUMep OAS CyOeH.

Kak caenyeTr u3 npencTaBACHHBIX JAG aHAAHU3a MaTepHUansoB, CyabHu B Poc-
cuH ¥ B OOABIIIMHCTBE CTPaH paboTaloT Ha Ipenese CBoeH 3arpy3ku. MHO-
rve U3 HUX OTMEYaloT, YTO B OTCYTCTBHE AHCTAHIIMOHHOH paboThI IIPOCTO
He CIIPaBASIAUCEH OBI C 00bEMOM ITOCTYIIAIOIIHX AeA. BO3MOKHOCTE 3aCAYIITH-
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BaHU4 110 BUAEOKOH(EPEHII-CBI3U CBUAETEACH U 9KCIIEPTOB TAaK¥Ke CII0CO0-
CTBYET COKPAIIEHUIO CPOKOB PACCMOTPEHUS A€A, IIOCKOABKY HE IIPUXOIUTCS
OXXUIATh UX MPUOBITUS K MECTY 3aCelaHUs Cyaa M3 YIAAEHHBIX PETHOHOB
UAHU axke u3-3a pybexka. He meHee BaKHBIM 3(PPEKTOM IPUMEHEHUS TEX-
HOAOTHI B YIOAOBHOM IIPOH3BOJCTBE ITpHU3HAeTCd U (PAKTOP IMOBBIIIEHUS
06€e30macHOCTH OAd OOIIECTBA B IIEAOM, ITIOCKOABKY 3aKAIOYEHHBIX HE ITPUXO0-
OUTCS IEPEBO3UTH MEKAY CYIOM M UCHPABUTEABHBIM YIPEIKICHUEM.

Ha coBpemennoMm atane BepxoBHbill Cyn Poccuiickoit enepaiiiu u cy-
nebHaa cucrema Poccunm B neaom mnpoBoadar 6oaee 1500 cymeGHBIX 3ace-
JaHUH B peRUMe BHIAEOKOH(EPEHII-CBA3U 3a CyTKU. PYHKIIMOHHPOBAHUIE
HOBEHIINX TEXHOAOTHH, 00eCIeYNBAIOIINX AUCTAHIITMOHHOE CyOOIIPOU3BO/I-
CTBO B YCAOBHSIX Pa3AUYHBIX TAOOAABHBIX BBI3OBOB M WHTEHCHUBHBIX COIIH-
AABHO-2KOHOMHUYECKUX IIPOIIECCOB U pedpOpM, CTABHUT HOBBIE 33Ja4YU U CBH-
OEeTEeAbCTBYET O HEOOXOMMMOCTH IIepexoa BCEX CYZAOB Ha Ka4eCTBEHHO HO-
BBIY YpOBEHL EITEABHOCTHU.

JlaapHelilIee COBEPIIIEHCTBOBAHNE TEXHOAOTHY BeO-KOH(EPEHIIUN U BHU-
[EOKOH(EPEHIT-CBA3U TO3BOAUT HE TOABKO CHU3UTH PHUCKU PACIPOCTpaHe-
HUS OOA€3HH U HAPYLIEHHS MPOIIECCYAABHBIX IIPAB B YCAOBHUSIX HNAHIEMUH,
HO TaKKe 3HAYUTEAbHO YCKOPUT CPOKH PACCMOTPEHHS [AeA, COKPATUT Bpe-
MEHHBIE 3aTpaThl U CyAeOHbIE HU3OEPXKKH YIACTHUKOB IMIPOILIECCA, 3HAYH-
TEABHYIO YaCTh KOTOPBIX COCTABASIIOT KOMaHIUPOBOYHBIE PACXOIbI.

XoTreaock ObI OTMETUTH, YTO OIBIT BepxoBHoro Cyna Poccuiickoit Penepa-
IIMH UCIIOAB3yeTCs KaK y Hac B CTpaHe, TakK U B APYTHX IoCydapCTBax, UTO
[I03BOASIET CIEAATh BBIBOJ O HaAW4YMU B Poccuu BBICOKOIIPO(PEeCCHOHAABHBIX
9KCIIEPTOB B 9TOH BaskHOU cepe. [Ipu atrom Bepxosuslii Cyn Poccutickoit Pe-
[epary Kak BBICITHHE CyZAeOHBIM OpraH aKTUBHO UCIIOAB3YET IIPOTPECCUBHEIE
TEXHOAOTHH, YTO IOBBINIaeT 3(P(PEeKTUBHOCTD €TI0 AesITeABHOCTHU. [lasbHeliee
pasBuTHe ITH(POBBIX TEXHOAOTHH ITO3BOAUT HE TOABKO ITOAHOIIEHHO (PYHKITHO-
HUPOBATb CyZeOHOM crcTeMe B IEPHOM TA00aAbHBIX BHI30BOB, HO U 00ecreyu-
BaTh B COOTBETCTBYIOIIIEH YaCTH HAITMOHAABHYIO 0€30IIacHOCTb CTPAaHbIL.
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Bsegerue. OTcyTcTBUE B POoccumn 3akoHa, onpenensiowero npaBoBble OCHOBbI BHECYAEOHOrO
agMUHUCTPaTUBHOMO Npouecca, TpebyeT He NPOCTO pa3paboTku pedepanbHOro 3akoHa o6 af-
MWHUCTPATVBHbIX NpoLeaypax, a Npexae BCero — Hay4Horo aHanuaa NpUMHLUMNOB paspeLUleHns
aAMUHUCTPaTMBHbIX fen. B cTaTbe caenaHa nonbiTka BblpaboTaTh M NPEAnoXuTb C y4ETOM
3apy6exXHOro U OTe4YeCTBEHHOro 3aKoHofATenbCTBa AN HOPMATUBHOMO 3aKpenieHus Takue
NPUHUMNbLI BHECYAEe6HOr0 afAMUHUCTPATUBHOIO MPOM3BOACTBA, KOTOpble MOrnu 6bl peanbHo
NPUMEHSATLCS B MPAKTUKE PACCMOTPEHUS KOHKPETHbIX aAMUHUCTPATUBHBIX Aer.
Teopetudeckne ocHoBbl. MeToabl. TeopeTnyeckas ocHoBa paboTbl — KOHLENUMA UHTerpaTue-
HOro MOHMMaHWA aAMUHUCTPATUBHOMO NnpoLiecca, B COOTBETCTBUM C KOTOPOW afMUHUCTPaTUB-
HbI NPOLIECC OCYLLIECTBNAETCS B ABYX BMAAX: B hopMe aAMMHUCTPATUBHOrO NpoM3BOACTBa, a
Takxe B popMe aAMUHUCTPATUBHOIO CyAonpon3BoAcTBa. MeTofbl uccnefoBaHnsa — CUCTEM-
HbIN, NMOrN4eCKNUi, hopManbHO-IOPUANYECKUA N CPaBHUTENbHbIN.

PesynbTtatsl nccrnenosaHusi. B poccUCKOM 3akoHOAATeNbCTBE OTCYTCTBYIOT yHMBEpPCAslbHble
NMPUHLMMbI OCYLLIECTBNEHNS BHECYAEOHOro aAMUHUCTPATMBHOMO npouecca. OTaenbHbIMY 3aKo-
Hamu NpefycMOTPEHbI MPUHLMMBI O6LLIENPaBOBOro xapakTepa, KOTopble He OTHOCATCA K Mpo-
LeccyanbHbIM NMPUHLMNAM U He OTpaXKaroT 6a30Bble OCHOBbI B3aVMOOTHOLLIEHWUIA MEXLY y4acT-
HVYKaMU agMUHUCTPaTUBHBIX Aen. COBETCKUIA M NMOCTCOBETCKUI MOAXOAbI OPUEHTMPOBAHbI Ha
JeKnapvpoBaHue o6LLenpaBoBbIX OCHOB afMWHUCTPATUBHOrO MpoLiecca v He HamnpaeneHbl Ha
3aKpensieHne B 3aKOHOAATENbCTBE MPUKNAAHbIX MpoLeccyanbHbIX MPUHLMMNOB BHECYAe6HOro
afMWHUCTPATMBHOMO npoLiecca, NPYMEHEHNE KOTOPbIX pearnbHO Mo3BONANO 6bl paspeLuars af-
MUHUCTPaTUBHbIE Aena 06beKTUBHO, MOMHO, BCECTOPOHHE U cripaBefveo. B Hayke n agMuHK-
CTPaTUBHO-MNpPOLieCCyanbHOM 3akOHOAATENbCTBE MHOMMX 3apyOeXXHbIX rOCYAapcTB BblpaboTaHbl
1 NPUMEHSIIOTCA peanbHO paboTatoLLMe MHCTPYMEHTarbHbIE MPUHLMMLI BHECYAEOHOro paspeLle-
HYSA aAMUHUCTPaTMBHBIX Aen. OCHOBHOE BHMMaHWe B cTpaHax 3anaja yaenseTcs ctaHgaptam
OTHOLLIEHWI NYGANYHOM aAMUHUCTPALMN K YaCTHOrO LA, KOTOpble CKNafblBalOTCA HAa OCHOBE
paccMOTPeHNsa afMUHUCTPATUBHbBIX AeN Kak B CyAe6HOM, Tak 1 BO BHeCyAe6HOM nopsiaKax.
O6cyxpenve n 3akmoqerHue. lNpeactaBneHa COOCTBEHHAA HayyHas KOHLUEMNUMS MPUHLMMNOB
OCYLLECTBNEHNSA BHECYAeOHOro agMMHUCTPaTMBHOrO npolecca. Bobigenstotcs: obLienpovec-
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CyalibHble NPpUHUMMNbI; obume npuHUUnbI BHeCY,D,e6HOFO aaAMUHUCTPAaTUBHOIO npouecca; cneun-
anbHble NPUHLUMNbI OTAENIbHbIX aAMUHUCTPATUBHbLIX MPOM3BOACTB.
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Introduction. In Russia, there is no framework law regulating the extrajudicial administrative
process. This circumstance makes it necessary to define doctrinally the principles of resolving
administrative cases before drafting the law on administrative procedures. The article attempts
to develop and propose to the legislator non-declarative principles of extra-judicial administrative
proceedings that could actually be applied in the practice of considering specific administrative
cases. Both domestic and foreign scientific experience and administrative procedural legislation
are taken into account.

Theoretical Basis. Methods. The theoretical basis of the work is the concept of an integrative
understanding of the administrative process. System, logical, formal-legal and comparative
research methods were used.

Results. The Russian legislation does not contain universal principles for the implementation
of non-judicial administrative proceedings. The principles provided for by individual laws are
general legal in nature and are not procedural. Such principles do not reflect the basic principles
of the relationship between public and private persons in administrative cases.

Historically, Soviet and post-Soviet approaches have focused on declaring the general legal
basis of the administrative process and are not aimed at fixing the applied procedural principles
of administrative proceedings in the legislation. In foreign countries, the instrumental principles of
extrajudicial resolution of administrative cases are applied in practice. The main attention is paid to
the standards of relations between public administration and private individuals. Administrative and
procedural laws of post-Soviet states mostly duplicate the principles developed in western countries
Discussion and Conclusion. The authors come to the conclusion that it is necessary to distinguish
three groups of principles in Russian legislation, among which are: general procedural principles;
general principles of extrajudicial administrative process; and special principles of administrative
proceedings.
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BBezmeHnue

CYLT_ICCTBOBaHI/Ie BHeCyeOHOro aIMHHUCTPATUBHOTO IIPOIlECCa, HECMO-
TPS HaA IIPOIOANKAIOIIHMECH B OT€YECTBEHHOM aIMUHUCTPATUBHO-IIPABOBOM
HayKe MUCKYCCHUHU II0 3TOMY BOIIPOCY, BCE K€ IIPU3HAETCHA OOABIITHHCTBOM
COBpPEMEHHBIX IIpeAcTaBUTeAel aTol Hayku. He BoaBasick B CIIOpHBIE BO-
IIPOChI IIOHHUMaHUS aAMUHHUCTPATUBHOIO IIPOIlecca B IIEAOM, OTMETUM, YTO
HaMH pas3aeAseTcs C(poOpMHUPOBABILIASICS B IIOCAEIHHE MObI KOHITEITITHUS HH-
TErpaTUBHOI'0 IIOCTPOEHHUS NAaHHOI'O IIPOILIecca, COTAACHO KOTOPOH €ro co-
nep:kaHue ob6pasyloT ABa BUAA IIPABOIPHUMEHUTEABHOU ESITEALHOCTH: [e-
ATEABHOCTb OPTaHOB HCIOAHUTEABHOH BAACTH, WHBIX OPTAaHOB ITyOAWYHOH
aIMHHUCTPAIINH (Hasee — afMUHUCTPATHUBHO-IIyOAHYHbIE OPraHbl) II0 pa3-
PEIIeHUIO ITOABEAOMCTBEHHBIX UM aMHUHUCTPATUBHBIX €A KaK PEryAITUB-
HOTO, TaK U OXPAaHUTEABHOTO XapaKTepa, KakK CIIOPHBIX, TaK U OECCIIOPHBIX,
U OesSTeAbHOCTb CYHOB (CyZel) Mo pa3pelleHHI0 OTHECEHHBIX K X KOMIIe-
TEeHIINU CyneOHO-aIMUHUCTPATHUBHEIX AeA. [IpH1 9TOM MBI COTAACHBI C T€3U-
COM O TOM, YTO IIEPBBIH BHI aAMHUHUCTPATUBHOIO ITPOIIECCA OCYIIIECTBASI-
eTcsa B (popMe aIMUHHUCTPATHBHOTO IIPOMU3BOZCTBA, a BTOPO#l — B (hopMme
aIMUHHUCTPATUBHOI'O cynonpousBoacTBa [3eaeHoB, A.B., Kononos, I1.1. u
CraxosB, A.l1., 2018, c. 24-25, 38-41].

B Poccutickoit demepaliuu K HACTOLALIEMY BPEeMEHH CPOPMHUPOBAACT U
JOCTATOYHO OOABIIIOH MAaCCHB aIMUHHCTPATHBHO-IIPOIIECCYAABHOTO 3a-
KOHO/IATEABCTBA, PETYAUPYIOIIETO pPa3AWYHBIE BUIBI BHECYyAeOHOH aaMu-
HUCTPATHUBHO-IIPOIIECCYAABHON AedATEeABHOCTH (pa3AWYHbIE BUIABI aIMHHU-
CTPaTUBHBIX IPOU3BOACTB). OMHAKO IIPU 3TOM OOABIITMHCTBO aIMHUHHUCTPA-
THUBHO-IIPOIIECCYAaABHBIX HOPM M3 3TOI'0 MacCHUBa HE CHCTEMATHU3UPOBAHLI.
HckaroueHre cCoCTaBASIOT, ITOXKAAYH, AUIIEL ITPOIleCCyaAbHbIE HOPMBI, COEP-
xkammecs B Konekce Poccutickoit denepanuu o0 aAMUHUCTPATUBHBIX IIpa-
BoHapyuleHuax (masee — KoAIl P®) u denepasbHOM 3aKOHE OT 2 OKTAOPS
2007 r. No 229-03 «O6 UCIOAHUTEABRHOM IIPOU3BOACTBE» (masee — 3aKoH 00
HUCIIOAHUTEABHOM IIPOU3BOACTBe). Boaee Toro, Ha denepasbHOM YpPOBHE OT-
CYTCTBYET PaMOYHbBIN (peflepasbHBIH 3aKOH, KOTOPBIH OIpeneAsiA ObI obIme
IIPaBOBBIE OCHOBBI BHECYAEOHOTO aJAMHHUCTPATUBHOIO IIpoIlecca, OOIIui
IPaBOBOM AATOPUTM OCYIIECTBACHHS AAMHUHHCTPATHUBHOTO ITPOH3BOACTBA.
[TosTOMy 3aKOHOMEPHO B IIOCAEIHEE BPEMSI B AUTEPATypPE aKTUBHO OOCYK-
[aeTcs BOIIPOC O HEOOXOAHMMOCTHU Pa3paboTKH M MPUHATHUA (PeaepasbHOTO
3aKOHa 00 aZIMHHUCTPATUBHOM IIPOU3BOACTBE MAU 00 aMUHUCTPATHUBHBIX
nponenypax [Kononos, I1.U. u Craxos, A.l., 2017; Jaseipos, K.B., 2017].
B cTpykType yKa3aHHBIX OOIINX OCHOB BHECYIEOHOTO aJAMHUHUCTPATUBHOIO
mpoilecca (aOIMHUHHUCTPATUBHOTO IIPOU3BO/ICTBA) IIEPBOCTEIIEHHOE 3HAUEHUE
UMEIOT IPUHIUITEI €0 OCYLIIECTBACHHS, T. €. Te 0A30BbIe TIOAOXKEHUS, KOTO-
pble OIpeneAdioT HECYIIMe IIPaBOBble KOHCTPYKIIMU OCYILIECTBAEHHUS pac-
CMaTpPHUBaEMOTro IIPOIIecca, Pa3pelIeHus B €r0 paMKaxX aIMUHUCTPATUBHBIX
LIEA.
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Heob6xoguMo mpu3HATh, YTO TEOPHS IIPUHIIMIIOB COBPEMEHHOTO BHECY-
nebHOro aAMUHHUCTPATHBHOTO IIPOIIECCAa B POCCHMCKOM aMUHHUCTPATHBHO-
IPOIIECCYaAbHOM HayKe He pa3paboTaHa, a Te IMIPUHIIUNBI, KOTOPhIE HAIIIAU
3aKpEIAEeHHE B HEKOTOPBIX (DeaepPasbHBIX 3aKOHAX, PETAAMEHTUPYIOIINX OT-
IEeAbHBIE BUIbI aMHUHHUCTPATUBHBIX IIPOU3BOACTB, B IIEAOM HOCHT dEKAa-
PATUBHBIM XapaKTep W HE HMEIOT IPUKAAIHOTO 3HAYEHUs IIPU pasperle-
HHUU a}lMI/IHI/ICTpaTI/IBHBIX JEA. Saﬂaqa HaYKI/I a]lMI/IHI/ICTpaTHBHOI‘O npaBa
U IIpPOIlecca 3aKAIOYAaEeTCsI, Ha Halll B3TASl, B TOM, 4TOObI HAa OCHOBE Ha-
YYHOTO aHaAu3a U 00O0OIIEHUS ITOAOKEHUY 3apyDOesKHOTO U OTE€UYECTBEHHO-
ro aMHUHHUCTPATUBHO-IIPOIIECCYAABHOTO 3aKOHOAATEABCTBA, MPAKTUKU €T0
IIPUMEHEHHs] BbIPaboTaTh M IIPEAAOKUTEH 3aKOHOIATEAIO A HOPMATHUBHO-
IPaBOBOTO 3aKPEMAEHUS TaKHe ITPUHITUITEI BHECYAEOHOTO 8 IMUHUCTPATHUB-
HOTO IIPOU3BOCTBA, KOTOPhIE MOTAU OBl PEAaAbHO MPHUMEHSTHCS B MPAKTHU-
K€ PACCMOTPEHUS AIMUHUCTPATUBHBIX [IEA, & UX [MPUMEHEHUE ITO3BOASIAO
OBI TTOAHO, BCECTOPOHHE, 0OBEKTUBHO U CIIPABEIANBO pa3peliaTh 3TH [I€Aa,
HpI/IHI/IMaH BO BHUMaHHUE UX I/IHI[I/IBI/IIQ’aABHBIC IOpI/IJII/IKO-CbaKTH'{eCKI/Ie 0OCO-
OEHHOCTH.

TeopeTHYeCKHE OCHOBBI. MeTOABI

OOBEKTOM HCCAEIOBAHUSA BBICTYIIAIOT OCHOBOIIOAATAIOIINE IIPaBOBBIE HOP-
MBI-IIPUHIIUIIBI OCYIIECTBACHUSA BHECYZAEeOHOro aIMHUHHCTPATHUBHOTO IIPO-
Iecca: TeopeTHYeCKHe IIOAXOAbl K UX IIOHMMAaHUIO B aIMUHUCTPATHUBHO-
IpaBOBOH HayKe, HOPMAaTHBHO-IIPABOBOE 3aKpEIA€HHE B POCCHUHCKOM U
3apy0beskHOM aIMHUHUCTPATUBHO-IIPOIIECCYAAbHOM 3aKOHOOATEALCTBE, BbI-
paboTka moaxonoB K POPMUPOBAHUIO U BHEIPEHUIO CHCTEMBI TAKUX ITPUH-
IIUIIOB, UMEIOLINX IIPUKAQTHOE 3HAUEHUe [IPU pa3perieHUuN pa3sAnYHbIX Ka-
TEeTOPHH aAMUHHUCTPATUBHBIX AeA. [Ipy IpoBeLeHNH HNCCA€OBaHUS 110 000-
3HAYEHHBIM BOIIPOCAM HCIOAB30BaHBI METOAbI (POPMAaABHO-IOPHANIECKOTO
aHaAu3a U CPaBHUTEABHOTO ITPaBOBEIEHUS.

P63YABTaTBI HCCA€AOBAaHHA

B HEKOTOPBIX AEHCTBYIONINX B CUCTEME (PellepasbHOr0 aIfMUHHUCTPATHBHO-
IPOILIECCYaABHOI'O 3aKOHOAATEABCTBA 3aKOHAX HAIIIAM OTPakK€HHE OTHAEAb-
Hbl€ MPHUHIUIIBI OCYIHECTBACHHUA COOTBETCTBYIOIIUX AAMHUHUCTPATHBHBIX
Hpou3BoACTB. OTHAKO €CAH ITPOAaHAAU3UPOBATE CYIIIECTBO JAaHHBIX ITPUHIIH-
OB, TO MOXKHO ITPUHUTH K BEIBOAY O TOM, YTO OTAEABHBIE M3 HUX OTHOCATCHI K
OOIIIMM IPUHIIHIIAM IIPABOIIPUMEHEHNI U HEe OTPAazKAaIOT CIIEIIN(PUKH BHECY-
AebHOro agAMUHUCTPATHBHOIO IIpoliecca, a APYyTrue, HAIIPOTHUB, MOTYT OBIThH
IIPUMEHEHBI TOABKO IIPH Pa3pPelIeHUH OTAEABHBIX CIIEIIU(PHUIECKUX KaTeTo-
pHi aAMUHHUCTPATUBHLIX fAeA. Hanpumep, B KoAlT P® 3zakpenasrorca ob1ue
IIPUHIIUIIEI IpaBa U IOPUANIECKOTr0 IIpoIlecca — TaKHue, Kak 3aKOHHOCTB, pa-
BEHCTBO BCEX II€pe] 3aKOHOM U CyIOM, I'AaCHOCTb PACCMOTPEHHUS [€Aa, U B
TO K€ BpPeMd CIIeIIHaABHBIH ITPUHIIUII IIPOU3BOACTBA 10 AeAaM 00 aIMHUHU-

Mpasocyaue/Justice. T. 2, Ne 3. 2020. OpuruHasibHble cTaTtbu



.. KoHoHoB, B.A. 3103uH 123

CTPaTHUBHBIX IIPABOHAPYUIEHUIX — IITPHUHIMUI [IPE3yMIIIUHM HEBHHOBHOCTH.
B crarpe 4 3akoHa 00 HCIIOAHHUTEABHOM IIPOHM3BOACTBE, C OLHOM CTOPOHEI,
IIEPEeYHCAEHBI ODOIIeIpaBOBbIe IPUHIIHIILI 3aKOHHOCTH, YBasKEHHS YEeCTH U
JOCTOMHCTBA I'PakAaHWHA, & C APYTrOM CTOPOHBI, CIIEIIMAaAbHBIE IIPHUHIIH-
OBl UCIIOAHUTEABHOTO IIPOM3BOJACTBA — CBOEBPEMEHHOCTH COBEPIIIEHHUI HC-
HOAHUTEABHBIX AECHUCTBUH M NPHUMEHEHUS MEP HNPHUHYAUTEABHOTO HCIIOAHE-
HUS, HEIIPUKOCHOBEHHOCTh MUHHUMYyMa HMYIIIECTBa, HEOOXOANMOI'O A Cy-
LIECTBOBAHMAI JOAKHUKA-TPasKIaHUHA U YA€HOB €T0 CEMbH, COOTHOCHMOCTD
obreMa TpeOOBaHUH B3BICKATEAS U MeEpP IIPHHYAUTEABHOI'O HCIIOAHEHHUS.
Cratpa 4 denepanvHoro 3akoHa oT 4 mag 2011 r. Ne 99-03 «O auleH3u-
POBaHHUH OTAEABHBIX BHUAOB AEATEABHOCTH» COAEPKUT IE€PEeUYeHb ITPHUHIIH-
II0B OCYIIECTBACHHUS AWIIEH3UPOBAHHA, KOTOPbIE HOCAT OOLIMH XapakTep
U H€ HMEIOT HEIOCPEACTBEHHOI'O OTHOLIEHHS K aAMUHHCTPATHBHOMY AM-
LEH3UOHHOMY Hpou3BOACTBY. [lonoxkeHusa crt. 3 dPemepasbHOro 3aKOHa OT
26 nerabpst 2008 1. No 294-d3 «O 3ammre IpaB IOPUANIECKUX AUI] U UHIH-
BU/AyaABHBIX INPEANPHUHHUMATEAEH IIPH OCYILIECTBACHHUHU T'OCYAAPCTBEHHOIO
KOHTpPOA] (Haa3opa) U MyHHUIIUIIAABHOTO KOHTPOASI» II0 CYILIIECTBY OIPEAEA-
IOT CIELHMaAbHBbIE IIPUHIUNBI aAMUHUCTPATUBHOIO KOHTPOABHO-HAA30PHO-
I'o IIPOU3BOJACTBA, K YUCAY KOTOPBIX OTHECEHBI, B YACTHOCTH, IIPE3YMIIIIHUI
106POCOBECTHOCTH IOPUAUIECKUX AWLL, HHAWBHAYAABHBIX IIPpEeAIIpHHHMATE-
A€, B OTHOILIEHUH KOTOPBIX IIPOBOAATCS KOHTPOABHO-HAA30PHBIE MEPOIIPHU-
STHS; IIPOBECHHUE ITPOBEPOK B COOTBETCTBHUH C ITIOAHOMOYHUSIMHU OpraHa Iro-
CYZapCTBEHHOI'O KOHTPOAd (HAO30pa), opraHa MYyHHIIUIIAABHOTO KOHTPOAM,
HUX JOAXKHOCTHBIX AHWI; HEJOILyCTHMOCTB IIPOBOAYWMBIX B OTHOILIEHHUH OIHO-
o IOPHANYECKOIO AWIlA UAM OJHOT'O MHAMBHUAYAABHOTO IIPEANIPHHUMATEAS
HECKOABKHMH OpraHaMM IoCyJapCTBEHHOrO KOHTPOAS (Hazm3opa), opraHaMu
MYHHIIUITAABHOTO KOHTPOASI IIPOBEPOK HCIIOAHEHHWS OJHUX M TeX e obs3a-
TEeABHBIX TpeboBaHMiT M TpebOBaHUH, YCTAHOBACHHBLIX MYHUIIUIIAABHBIMU
[IPaBOBBIMH aKTaMH; OTBETCTBEHHOCTb OPraHOB FOCYAapCTBEHHOIO KOHTPO-
A4 (Haz3opa), OpraHoB MYHUITUIIAABHOI'O KOHTPOAS, MX JOAXKHOCTHBIX AMIT
3a HapylleHHe 3aKoHoaaTeAbcTBa Poccutickoit @enepaiuu Ipy oCyIeCTBAE-
HHM T'OCyZapCTBEHHOI'0 KOHTPOAS (HaA30pa), MyHHUIIUIIAABHOT'O KOHTPOAS.

Yro kacaeTrca aAMHUHHCTPATHBHOIO PETHCTPALIMOHHOIO IIPOHU3BOACTBA,
TO IPUHIIUIILI €r0 OCYIIIECTBACHHS BOOOIIE HE HAIIAW OTPa’KEHUS B COOT-
BETCTBYIOIINX (DeIePaAABHBIX 3aKOHAX, B YaCTHOCTH B PeiepasbHOM 3aKOHE
oT 13 uroag 2015 r. Ne 218-93 «O rocynapCTBEHHON perucrpanuy HeaBH-
KUMoCTH» U PenepasbHOM 3akoHe oT 8 aBrycra 2001 r. No 129-®3 «O ro-
CyZAapCTBEHHOM PETruCTPalliM IOPUANYIECKHX ANl U HHANBUAYAABHBIX IIPEI-
IIPUHUMATEAECH).

TaxkuMm ob6pazoM, aHaan3 peepasbHBIX 3aKOHOAATEABHBIX aKTOB, peraa-
MEHTHPYIOIINX IIOPSI0K OCYILECTBACHHS OCHOBHBIX, HamboAaee 3HAYHMMBIX
BHUIOB BHECYAeOHOr0 aIMHUHHCTPATHUBHOIO IIpoliecca (aIMHUHUCTPATHBHBIX
IIPOU3BOACTB) IPUMEHUTEALHO K paccMaTpuBaeMoll HaMH IIpoOAeMaTHKe,
II03BOALET KOHCTATUPOBAaTh CAEAYIOLIEE.
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1. B demepasbHOM aaMHUHHUCTPATHBHO-IIPOIIECCYAaABHOM 3aKOHOIATEAb-
CcTBe He C(pOpPMYyAUPOBaHBI 1 HOPMATUBHO HE 3aKPEIIA€Hbl YHHBEPCAABHbBIE
IIPHUHITUITE] OCYIIIECTBAEHHA BHECYAeOHOro afMHHHCTPATUBHOTO IIPOLEcca,
KOTOpPBIE OIIPENEASIAN Obl 00IIe 6a30BbIe IIPaBOBBIE IOAXOAbI K pas3periie-
HUIO aJIMHHUCTPATUBHBIX €A AIOOBIX KATETOPHH, K PETYAUPOBaHUIO B XO€
UX paspelieHrs B3auMOOTHOIIEHUH MEXIy aIMUHUCTPATHBHO-ITYOAUYHBI-
MUK OpraHaMy U y4aCTHHKaMHU Ha3BaHHBIX [OEA.

2. BoabpIliag 4acTh IIpeayCMOTPEHHBIX HEKOTOPBIMHU (PeAepPaAbHBIMU 3a-
KOHAaMHU, PETAAMEHTHUPYIONIUMU OTAEAbBHbIE BUABI 8 IMUHUCTPATUBHBIX IIPO-
HU3BOJICTB, IPUHITUIIOB UX OCYIIECTBAEHHSI HOCUT OOIIEIIPaBOBO XapakKTep,
HEe OTHOCHUTCS K IIPOIIECCYaAbHBIM MPUHIIUIIAM H He oTpazkaeT 0a30BBIE OC-
HOBBI B3aUMOOTHOIIIEHUH MEXAy aIMUHUCTPATUBHO-IIYOAUYHBIMU OpraHa-
MU U y9aCTHHKaMHU pa3pe€liacMbIX UMHU aIMHUHHUCTPATUBHBIX [IEA.

B cBa3M ¢ M3A0KEHHBIM yCMaTPUBAaETCd HACYIIIHAsT HEOOXOAHUMOCTD BBI-
paboTKK Hay4YHOH KOHIIEIIIMH ITPHHIIUIIOB OCYLIECTBACHUS BHeCyneOHOro
AAMUHHCTPATHUBHOIO IIPOIIECCA C BBIAECACHHEM B HX COCTaBE€ O6H_II/IX (yHH—
BEPCAABHBIX) aAMHUHUCTPATHUBHO-IIPOIIECCYAABHBIX ITPUHIIMIIOB, BHIOBBIX
aIMUHUCTPATUBHO-IIPOIIECCYAABHBIX ITPUHIIUIIOB (IPUMEHUTEABHO K OT-
OEABPHBIM BHOAM aIMUHHUCTPATHBHOIO IIPOIlEcCa) U IIPOLECCYaAbHO-IIPO-
U3BOJCTBEHHBIX ITPUHIIUIIOB (IPUMEHHUTEABHO K OTIAEABHBIM BHUIAM aIMU-
HHUCTPATHUBHBIX ITPOM3BOACTB B CTPYKTYPE COOTBETCTBYIOIIEIO BHIAA al-
MUHHUCTPATHBHOTO Iporiecca). Pazpaborka Takoil Hay4HOH KOHIEHIUH H
HocAenyrolllee BHEAPEHHUE €€ B POCCHMCKOe aAMHUHHCTPATHBHO-IIPOIIECCY-
aAbHOE 3aKOHOJATEABCTBO, C Halllel TOYKHU 3PEHHd, II03BOAAT YETKO OIIpe-
[EAUTH OOIIH U ClelnaAbHbIE IOPUAUYIECKHUE AATOPUTMbBI Pa3pellleHus ai-
MUHHCTPATHUBHO-IIYOAHMYHBIMH OPTaHaMU aIMHUHUCTPATUBHBIX €A Pa3ANU-
HBIX KaTeropHi, IIpaBOBBbI€ OCHOBBI IIPOIIECCYaAbHBIX OTHOIIEHUN MeXIy
AaHHBIMHU OpraHaMH N y49aCTHHKaMH 3THUX EA. B IHEAAX Bblpa6OTKI/I BO3-
MOZKHBIX T€OPETHUYECKHNX OCHOB IIOCTPOEHUS yKa3aHHOM KOHIIENIINU IIPe-
cTaBAsIeTCS HEOOXOAUMBIM H3yYHUTH C(OOPMHUPOBABIIHECS KaK B OT€YECTBEH-
HOM, TaK U B 3apy0e:KHO HayKe aIMHHUCTPATUBHOIO IIPOIIECCa, a TAK¥Ke B
3apy0esKHOM aaMUHUCTPATUBHO-IIPOIIECCYaABHOM 3aKOHOIATEABCTBE IIO/-
XOAbI K IIOHMMAaHUWIO IIPHHIIHIIOB BHECYAeOHOr0 aIMHUHUCTPATHBHOIO IIPO-
1ecca (AMHHHUCTPATUBHOI'O IIPOU3BO/ICTBA).

B oreuecTBeHHOM HayKe aqMUHUCTPATHBHOIO IIpaBa TEOpUsa aIMUHU-
CTPATHUBHOIO IIpoliecca Hadasa pa3BuUBaThCcS B 60—70-e IT. IIPOMIAOTO CTO-
Aetus. B aToT nepuon chopMUPOBAAUCE ABE KOHIEIIIINY ITIOHUMAHUS aIMHU-
HUCTPaTHUBHOTIO IIpoliecca. IlepBas cBoanAach K TOMY, YTO aAMUHUCTPATHUB-
HBIH IIPOIIECC CAeNyeT IIOHUMATh Y3KO, TOABKO KaK JIesTEeABHOCTH OpPraHOB
rOCyapCTBEHHOIO YIIPaBAEHUS I10 pPa3pelIeHHI0 aAMHUHUCTPATUBHBIX €A
IOPUCOUKIIMOHHOTO XapakTepa, T. €. aAMUHHUCTPATHBHBIX CIIOPOB U AeA 00
aIMUHHUCTPATHUBHBIX I[IpaBOHapylleHudaxX. [IpeacTaBUTEAn BTOPOTO IIOAXO-
[a He OTPaHUYHUBAAU aIMUHUCTPATUBHBIN IIPOIIECC pa3pelieHrneM 0003Ha-
YEeHHBIX KaTeTOpUM AeA U BKAIOUAAU B €r0 COZEpKaHHE PacCMOTPEHHE BO
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BHecyneOHOM (aAMUHHCTPATHBHOM) IIOPAAKE AIOOBIX /€A, IT0ABEIOMCTBEH-
HBIX OpraHaM TI'OCyZapCTBEHHOI'O YIIPABA€HMS, B TOM YHCAE II0 IPHUHATHIO
HOPMATHBHBIX IIPABOBBLIX aKTOB, II0 3agBACHHSM H 3Kaaobam rpakaaH, II0
IIPUMEHEHUIO MEp IIOOIIPEHHs, II0 IPHUMEHEHUI0 Mep aIMUHHUCTPaATHBHO-
ro npunyxnaeHus. COOTBETCTBEHHO, B paMKaxX KaXKIOH M3 3THUX KOHIIEII-
IUH BBIZIEASAACH CBOSI CHUCTeMa IIPHHIIUIIOB aIMHUHHUCTPATHBHOIO IIPOIIEC-
ca, IIpU 3TOM MHOTHE M3 HHUX COBIIaJaAW. B 4acTHOCTH, CTOPOHHHUKHU Y3KO-
r'o, IOPUCAUKIIMOHHOTO IIOHUMaHUsa aIMUHUCTPATHBHOIO IIpoIlecca Hapsay
C OOIIMMH IIPUHIUIIAMH 3aKOHHOCTH, MAACHOCTH, PaBEHCTBA IIepel 3aKO0-
HOM, ydacTHus OOIIeCTBEHHOCTH, OOBEKTHBHOM (MaTe€pHaAABHOM HCTUHEI),
sg3bIKa IIPOU3BOACTBA OTHOCHAM K IIPHUHIIUIIAM JAHHOTO ITPOIlecca €ro IIy-
OAMYHOCTH, COCTOMIIYI0 B HEOOXOAUMOCTH COOAIOIEHHS TOCYyNapPCTBEHHBIX
U OOIIEeCTBEHHBIX MHTEPECOB, MOCTYITHOCTE JAS IpazkJaH, d9KOHOMHYHOCTH
(oTrepaTUBHOCTS), ITPABO Ha 3aIIUTY, IPE3yMIIIIHI0 HEBUHOBHOCTH [Caauniie-
Ba, H.I'., 2011, c. 172-177; Baxpax, [I.H., 1969, c. 279-280].

B pamkax TeopHH IIHMPOKOIO, YIIPABAEHYECKOIO aIMHUHHUCTPATHBHO-
ro IIpollecca IPeACTaBUTEAIMH 3TOT'0 HAIIPAaBAEHUSI IIOMHMO Ha3BaHHBIX
BbIIIIe OOIIHUX IIPHUHITUIIOB BBIIEASANCEH U HEKOTOPHIE CIIEIIHAABHBIE, B YaCT-
HOCTH TaKHe, KaK CaMOCTOSTEABPHOCTD OpraHa yIIpaBA€HUS B IIPUHSTHH pe-
IIIeHNd, €T0 OTBETCTBEHHOCTH 3a HaJAexKalllee BeleHUe ITpollecca U IIpU-
HATHe penleHud 1o naeay [Coporun, B.[., 2005, c. 278-284; NAopus, B.A.,
1976, c. 44-45].

BripaboTaHHbIE B COBETCKOH aIMHUHHUCTPATHBHO-IPABOBOY HAyKe IIOMI-
XOIbI K IOHUMAaHHUIO CYIIHOCTH B CHCTEMBI IIPHUHITUIIOB BHECYIeOHOTO aMU-
HHUCTPATHUBHOTO IIPOIlECCa, HECMOTPS Ha IIPOU30IIEAIINE B ITIOAUTHKO-IIPA-
BOBO# cucTeMe Poccum KopeHHBIE M3MEHEHUS, B IIEAOM 0e3 CYIIeCTBEHHBIX
M3MEHEHUH BOCIIPOHU3BOAATCA U B COBPEMEHHOM AHTepaType 0 aiMHHH-
CTPaTUBHO-IIPOIIECCYAaAbHOMY IIpaBy. YYeHBIMHU-aIMHHHCTPATHBUCTAMHU
IIOCTCOBETCKOT'O BPEMEHHU BCE TaK K€ BBIAECASTIOTCS IIPUHITUIIBI 3aKOHHOCTH,
paBeHCTBa, TAACHOCTH, OOBEKTHBHOH (MaTepHaAbHOM) HMCTHUHBI, aKTHBHO-
CTH, CaMOCTOSITEABHOCTH U OTBETCTBEHHOCTH OPraHOB, OCYIIIECTBASIOIINX
aIMUHHCTPATHUBHOE IIPOU3BOACTBO, OIIEPATUBHOCTHU U 9KOHOMUYHOCTH al-
MHHHCTPATHUBHOTO IIpollecca. B KayecTBe BHOBb CDOPMYAHUPOBAHHbBIX MOXK-
HO Ha3BaTh AUIIB IIPUHITUITEI IIPUOPUTETA IIPAB U CBOOO YEAOBEKA U I'pak-
OaHWHA, KOMIIETEHTHOCTH M OECHPHCTPACTHOCTH OpraHa, pa3pellaroiiero
agMuHHCTpaTuBHOE neao [Kopenen, A.IT., 2000, c. 241-244; ITanosa, 1.B.,
2007, c. 39-53; Ulraruna, M.A., pen., 2014, c. 36-40; ITomos, A.A., pexn.,
2017, c. 55-60; 3eaeumnon, A.B., Konounos, II.1. u CraxoB, A.H., 2018,
c. 126-131; Muponos, A.H., 2018, c. 24-26].

B oTmeabHBIX COBpEeMEHHBIX IIyOAMKAIIHSIX IIOMUMO 00IIle e KAaPATHBHBIX
BBIEASIFOTCSI ¥ HEKOTOPBbIE IT03aUMCTBOBAaHHBIE M3 3apyOesKHON aaMHHU-
CTPATHUBHO-IIPABOBOM HaYKHU HMHCTPYMEHTAABHBIE IIPUHITUITHEI aAMUHUCTpA-
TUBHOTI'O IIpollecca, UMEIOIlHe ITPaKTHUYEeCKYI0 3HAaYMMOCTE IIPpU paspellle-
HUHW aIMUHUCTPATUBHO-IIYyOAMYHBIMHU OpraHaMU afMHUHUCTPATUBHBIX €A U
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IPUHSTHUHU I10 9THM JIEAAM BAACTHBIX PEIIEeHHH B OTHOIIEHUH (PHU3UIYECKUX
AHIL ¥ opraHu3anuii. K 9yucAy Takux IPpUHIIMIIOB MOXKHO, B YaCTHOCTH, OTHE-
CTHU NIPHUHIUIIBI CIIPaBEIAHNBOCTH, IIPOIOPIIMOHAABHOCTH (COpasMepHOCTH)
OCYIIECTBASIEMbIX aIMUHHUCTPATHBHO-IIYyOANYHBIMHU OpraHaMH B paMKax afi-
MHHHCTPATHUBHOTO IIpoliecca AeHCTBUH, IOCTATOYHOCTH U IIPUTOJHOCTH HC-
IIOAB3YEMBIX UMH IIPH 3TOM CPEACTB, COYETAHUS IIeAeCO00PA3ZHOCTH U YCMOT-
PEeHUS IIPHU COBEPIIEHWN yKa3aHHBIX AeHCTBHI, O0eCHIPHUCTPACTHOCTH IIPU
paspeleHur agMUHUCTPaTUBHOTO AeAa [[aaauran, ., [ToagHckuii, B.B. u
Crapuaos, I0.H., 2002, c. 168-192; Poccunckuii, 5.B. u Crapuaos, 10.H.,
2015, c. 434-437; Crapuaos, I0.H., pex., 2017, c. 150-153].

Pan npuraagHBIX HIPHUHIUIIOB, IIOAAEXKAIIUMX IIPUMEHEHHIO IIPH paspe-
LIEHWH JeA 006 aAMHHHUCTPATUBHBIX IIPABOHAPYIICHUIX 1 HE 3aKPEIIACHHBIX
B HACTOSIIIIEe BPeMs 3aKOHOIATEABHO, ObIA C(POPMYAUPOBAH B CyAeOHBIX aK-
Tax KoncturynmonHoro Cyna Poccutickot ®eneparnnu. K ux dmcay oTHO-
cATCd UHANUBUAYaAU3AlHd IPUMEHIEMOI0 K AHUIY aAMUHHUCTPATUBHOTO Ha-
Kas3aHUd, €ro IPOHOPIIMOHAABHOCTE U COPA3MEPHOCTD XapaKTePy U ITOCAE-
CTBHUSEM COBEPIIIEHHOI'O IIPaBOHAPYIIECHUT, HEAOIIyCTHMOCTh H30BITOYHOIO
OTpaHHYEeHUS UMYIIECTBEHHBIX [IPAaB U HHTEPECOB BHHOBHOIO!.

TakuM o6pazoM, aHaAU3 C(POPMHPOBABIIUXCS KAaK B COBETCKHU, TaK U
B IIOCTCOBETCKHI IEPHOAbl PA3BHUTHUSA OTEYECTBEHHON HayKH aAMHHUCTpA-
THBHOTIO IIpaBa U IIPOollecca IIOAX0A0B K IOHUMAaHHUIO IIPHUHITUIIOB BHeCyneb-
HOTO (MCIIOAHUTEABHOI'0) aIMHHUCTPATUBHOIO IIPOIlecca IIOKAa3bIBAET, YUTO
TaKHe IMOAXObI:

1) opueHTHPOBAHbBI TAABHBIM 00pa3oM Ha JeKAapHpOBaHHE OOIIerrpaBo-
BBIX OCHOB aJAMHHUCTPATUBHOIO IIpoliecca 0e3 ydeTa CHEIU(UKH LeAeH,
3a71a4, IPaBOBBIX (POPM B METOOB €0 OCYIIECTBACHHS B YCAOBHUSIX IIOCTPO-
eHud B Poccun ocHoBaHHOMI Ha KoHcTuTynuu Pocculickoit @enepanuu npa-
BOBOHM roCy1apCTBEHHOCTH;

2) He HaIIpaBAE€HBI Ha Pa3BUTHE U HOPMAaTHUBHO-IIPaBOBOE 3aKPEIIACHUE B
denepasbHOM aIMHUHUCTPATUBHO-IIPOIIECCYaAbHOM 3aKOHOATEABCTBE IIPH-
KAQOHBIX IIPOIIECCYaABHBIX IIPUHIIUIIOB BHECYAEOHOI0 aIMHHUCTPATUBHO-
ro mpoliecca (aAMUHHUCTPATHUBHOIO IIPOU3BOACTBA), IPHUMEHEHHE KOTOPBIX
PEeaABHO II03BOASAO OBl paspemarh agMUHHUCTPATHBHBIE neAd O0OBEKTHBHO,
IIOAHO, BCECTOPOHHE U CIIPABEIANBO.

Mexay TeM B HayKe afMHUHHCTPATHBHOTO IIpollecca U aAMHUHUCTPATUB-
HO-IIPOIIECCYAaAbHOM 3aKOHOAATEABCTBE MHOIHX 3apy0esKHBIX IOCydapCTB
y2Ke HAaBHO BBIpabOTaHBI U IIPUMEHSIOTCS Ha IPAaKTHKE peasbHO pabora-
IOIIIFEe MHCTPYMEHTAABHbIE IIPHHIIWUIIBI BHECYAEOHOTO pa3pelleHUd aaMH-
HHCTPaATHUBHBIX fiea. [IpoaHaanu3upyeM Ha IIpUMEPE OTAEABHBIX T'OCYIapCTB
EBpomrl, B ToM umncae OpIBIINX pecily0auk CoBerckoro Coro3a, cpopMHPO-

! Cwm.: IlocranoBaenue Koucrurynmonnoro Cyna Poccuiickoit ®enepariuu ot 25 des-
pasg 2014 r. Ne 4-I1. [locTynn U3 COpaBOYHOI IIpaBOBOM cucTeMbl «KOHCyABTAHT-
[Taroc».

Mpasocyaue/Justice. T. 2, Ne 3. 2020. OpuruHasibHble cTaTtbu



.. KoHoHoB, B.A. 3103uH 127

BaBIIHNECA B HUX HAYYHBIE U 3aKOHOAATEABHBIE IIOAXOABI K OIIPEAEACHUIO 1
IPaKTUYECKOMY IIPUMEHEHHIO CIIEIIHAaABHBIX IIPHUHITUIIOB BHECYZeOHOTrO a-
MUHHCTPATHUBHOTO IIpoIlecca (aAMUHHUCTPATUBHOTO IIPOU3BOICTBA), UMEIO-
IIIUX TIpPe3K/ie BCEro IMPUKAQIHOE 3HAaYeHHE IIPU pa3pellieHud aJIMUHHUCTPA-
THUBHBIX OCA.

B 3apy0exxHBIX rocygapcTBax, B IEPBYIO Oodepelb €BPOIEHCKUX, B Ha-
cTodlllee BpeMs OCHOBHOE BHHMAaHHE YAEATETCS CTaHAApTaM OTHOIIEHWH
nyOAWYHON aaAMUHUCTPAIMU U YaCTHOTO AWIlA, KOTOPBIE CKAAIBIBAIOTCS
Ha OCHOBE PaCcCMOTPEHUS aAMHHHUCTPATHUBHBIX IEA KaK B CyZeOHOM, Tak U
BO BHecynebHOM mopsiake. OTMedaeTcsd, YTO aAMUHHUCTPATHBHOE cynebHoe
IIPOM3BOACTBO, KaK M aOMHUHHUCTpPATHBHAS IIPOleaypa, XapaKTepH3yeTcs
PAIOM OOLIUX IIPUHIIUIIOB, KOTOPhIE OTAHYAIOT €ro OT APYTHUX BUIOB Cyne0-
Horo mpornecca [[Iymeaska, M., 2018, c. 3].

B GoAbIIMHCTBE CTpaH «CTApOM AEMOKPATHH» HPUHIIUILI BhIpAOATHI-
BaAHCh AIMUHHUCTPATHUBHBIMHU CyJaMH H TpUOYHaraMH ECATHAETHSIMU,
OpuYeM Ha OCHOBE KOHCTUTYIIMOHHBIX UAeH U MeXKAYHAaPOIHBIX aKTOB, YTO
npugaet uM ocoboe 3HadeHue [Ginsburg, T., 2010, pp. 117-126]. [Ipu aTom
[IPOIIeCCYyaAbHbIE ITPUHITUIIBEI (POPMYAUPYIOTCH aIMUHHUCTPATUBHBIMU Cy-
JaMH KaK OAA aJ:[MI/IHI/ICTpaTHBHOI;'I IOCTHULIUH, TaK U OAd aAMHUHHUCTPATUB-
HOH IIpOLeAyPBl, YTO OOBICHSIETCH Cyry0o IIPaKTHUIECKOH UX HallpaBACHHO-
CTBIO Ha paspellleHre KOHKPETHBIX aAMUHUCTPATUBHBIX aea. OTMeudaercs,
YTO OHU OIIPEAEATIOT AEeUCTBHS CyAeH B aAMUHHUCTPATUBHOM IIPOU3BOIACTBE
U AeHcTBUA YMHOBHHKA B XO/e aIMHHHCTPATHBHOHN mpollenyps! [[Iymeab-
Ka, M., 2018, c. 4]. 3amMeTuM, 4TO B 3apyBeKHBIX CTPAHAX OOIIEITPAaBOBBIE
OPUHIUITEI CTAHOBSITCS HE NEKAAPATHUBHBIMU, 8 HHCTPYMEHTAABHBIMHU, YTO
00yCAOBAEHO X MHOTOAETHHM Pa3BHUTHEM CydaMHU. EcAv HaYHHAAOCH TOA-
KOBaHHe OOIIMX HAed U 3aKOHHOCTH, CIIPaBEIAHUBOCTH, IPOIIOPIIMOHAAB-
HOCTH, pa3yMHOCTH M T. [. Ha OCHOBE HJel IpaBOBOrO TOCyZapcTBa, TO
3aTeM TIPOU3OIIIEA TIEPEXO K IIEHHOCTAM «XOPOIIEH aMUHUCTPAIIUHNY UAH
«xoporrero ynpaBaeHus» (good administration, good governance) 1 mpaBam
YyeaoBeKa KaK MCTOYHUKY [IAS IPUHIIMIIOB HajzAexXKallero mpoilecca [Har-
low, C., 2006, pp. 195-207].

O0603HaYUM masee OCHOBHEBIE ITPOIIECCYAAbHbBIE IIPHHIIUIILL pa3pelleHus
nyOAWYHON agMUHHUCTpanued agMUHHUCTPATHBHBIX €A, BbIpAOOTAHHBIE B
3amaTHOEBPOIENCKON aAMUHUCTPATHBHO-IIPOIIECCYaABPHON JOKTPUHE.

IIpHHIHN 3aKOHHOCTH? C TOYKH 3PEHHUS pa3pelleHnd afMHUHUCTPATUB-
HOTO [eAa He paccMaTpUBaeTcd B TPAIUIIMOHHOM BHIE, TaK KaK C ITO3UITUH
3aKOHHOCTH «...TPAOUIIMOHHOE aAMHHUCTPATUBHOE IIPaBO OCOOEHHO 3aMH-
TEepPecoBaHO HE B XOPOIIHX aAMHUHHUCTPATHUBHBIX PEIICHUAX, a B CyLeOHOM
IepecMoTpe He3aKOHHBIX pelneHui...» [Ponce, J., 2005, p. 554]. To ects cy-

2 Cwm., manpumep: The administration and you: Principles of administrative law
concerning the relations between administrative authorities and private persons.
Strasbourg: Council of Europe, 1996. P. 13-14.
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ry00 OXpaHUTEABHBIH [IOAX0/I K BO3MOKHOMY IIPOU3BOAY HE CIIOCOOCTBYET, C
TOYKHU 3PEHUd 3alaTHOH NOKTPHHBI, XOPOIIeMy aIMUHHUCTPUPOBAHUIO.

3aKOHHOCTE B 3apy0esKHBIX CTPaHaX IOHUMAaETCs KaK ITPaBOBOE IIOAOKE-
HHE YYaCTHHUKOB 8 IMHUHUCTPATUBHOIO [IeAd, IIPH KOTOPOM PEKUM peasn3a-
Y IIpaB U 3aKOHHBIX MHTEPECOB YaCTHOTO AHUIlA COOTBETCTBYET CAOXKHB-
IeMycsi B COBPEMEHHOM ITPABOBOM TOCYAPCTBE CTAHAAPTY HAIAEIKAIIETO
WCIIOAHEHUS U COOAIOZIEHUS ITyOAMYHBIM OPTaHOM ITPaBOBBIX HOPM, a TaKKe
TpeboBaHUAM, ITPEIbIABAIEMBIM K XOpollefl a AIMUHUCTPAIINH. ITH CTaHIap-
Thl BKAIOYAIOT OTKPBITOCTD, CIIPaABEIAUBOCTD, yYacTHUe, [IO0TIYETHOCTD, I10-
CAEIOBATEABHOCTDb, PAIMOHAABHOCTB, JIOCTYIIHOCTb CyAeOHBIX U BHeCyneO-
HBIX IIPOLEAYP PACCMOTPEHHS 3Kaa00, 3aKOHHOCTH M OECIIpHUCTPacCTHOCTH
[Larsson, T., 1998, pp. 39-52; Harlow, C., 1999, p. 283].

IIpHHIHIIOM BBICLIETO NMOPSAKA BRICTyIaeT AOKTPHHA XOpoLIeH az-
MHHHCTPAILHH, 3aKpelAeHHad B cT. 41 XapTHH OCHOBHEIX IIpaB EBpormeii-
cKoro coro3a’. Ha XapTuu oCHOBaHBI ABA TAaBHBIX TPeOOBaHUSA K XOpolei
aIMUHHUCTPAUHN — 0ECIIPHUCTPACTHOCTH U CIIPABEOAHUBOCTH, IIPUYEM UTO Ka-
caeTcd CIIPaBEIAMBOCTH, OHA BKAIOYAET B ce0s pan APYTHUX DAEMEHTOB (Ta-
KUX, KaK IIPUHIINUI 3aKOHHOCTH, HEAUCKPUMUHAIIMH H PABHOIO OTHOIIIE-
HUS), a TaK>Ke IPUHITAI IPOIOPIIMOHAABHOCTH.

IIpHHIHII CIpPpaBEAAHBOCTH IIPEIIOAATAET, YTO KaKI0€ AHII0, KOTOPOe
00513aH0 IPUHHUMATD PEIIeHNd 10 aAMUHUCTPATHBHOMY OEAY, JOAYKHO IeH-
CTBOBaTh B paMKax cyaebHoH mponeaypbl. OHO JOAXKHO paccMaTpPUBATh I10-
CTaBA€HHBIH Iepe HUM BOIIPOC HEIIPEAB3SITO U IIPEIOCTABUTH KAaKI0HU U3
CTOPOH BO3MOXKHOCTb aleKBaTHO U3A0XKUTD /1€A0. PellleHre JOAYKHO ITPUHH-
MaTbCs B AyXE U C YYBCTBOM OTBETCTBEHHOCTH TPUOyHAaAa, deH OAT — Bep-
muTh npaBocyaue [Kumar, J.B., 1995, p. 1]. [IpaBo Ha crupaBenanBoe pas-
OupateAbCcTBO Oasupyercd Ha cT. 6 KOHBEHIINM O 3aIIUTe IIpaB YeAOBeKa U
OCHOBHBIX CBOOOJ M coraacHo nos3unnu PemepasbHoro KoHCTUTYIIMOHHOTO
Cyna l'epMaHHM «HE CONEPZKUT HUKAKHX OIPENEA€HHBIX BO BCEX HETaAIX
TpeboBaHUM U 3aIIpPeToOB; HAIIPOTUB, 3TO IIPABO TpebyeT KOHKPETHU3AIlHU B
COOTBETCTBUHU C 06BEKTUBHBIMH ycaoBusMib [[Tyneabka, M., 2018, c. 9]. Ha
IIPaKTHKE 3TO IIPABO OCYIIECTBALETCS CyLaMHU Yepe3 YKa3aHUd B IIPOIlecce
LA COU3MEPEHUd AEUCTBUN CTOPOH C XOOOM IIPOILlEecca, OIIPENEACHULI CPO-
KOB IIpollecca B KOHKPETHOM [IEAE€.

B Pexomenpmainu Rec (2001) 9 Komurera MUHUCTPOB IPU3HAETCH, UTO
TAABHBIMHU [IPEUMYIIECTBAMHU CIIOCOOOB YPETYAUPOBAHUS aIMUHHUCTPATHB-

3 Charter of fundamental rights of the European Union // European Parliament.
URL: https://www.europarl.europa.eu/charter/pdf/text_en.pdf (mara obparmienus:
06.02.2020).

4+ Cwm., HanipuMep: Law of administrative procedure of the European Union European
added value assessment // European Parliament. URL: https://www.europarl.
europa.eu/meetdocs/2009_2014/documents/juri/dv/eav_lawofadminprocedure_/
EAV_LawofAdminprocedure_EN.pdfP.8 (maTa o6paruenusa: 06.02.2020).
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HBIX CIIOPOB BO BHeCyAeOHOU popMe MOTYT OBITH B TOM UHCAE YPETYAUPOBA-
HHeE CIIOPOB B COOTBETCTBHH C IIPHUHIIUIIAMHU CIIPABEIAUBOCTH, & HE TOABKO B
COOTBETCTBUH CO CTPOTHUMU IIPABOBBIMU HOPMaMH, U 60AbIlIasg cBoboaa aeti-
cTBHU®. UHTEPECHO, YTO «B IIHPOKOM CMBICA€ IIPHUHIIHII CIIPABEIAWBOCTHU
OTHOCHUTCH K HJiee IIPaBOCyAHs, OCHOBAaHHOI'O Ha pa3yMe, a He IPaBOCYLUs,
OCHOBAHHOTI'O Ha 3aKOHe. B 6oaee y3KOM CMBICAE CIIPaBEIANBOCTE IIPEACTAB-
AseT coboil TTonpaBKy K IIHCAHOMY ITpaBy, KOTZa ITPUMEHEHHE IIOCAEIHETO
BA€YeT 3a coboil SBHO Hecopa3MepHbIe mocaencTBUA. OHA MOXKET HCIIOAb-
30BaThCS TaKiKe A BOCIIOAHEHUS ITPOOEAOB B 3aKOHOIATEABCTBE M HOpMa-
THUBHBIX aKTaX I10 KOHKPETHBIM JleaaM, KOTOPbIE OHH HE 0XBaTBLIBAIOT»®.

B cnpaBenauByo0 mponenypy BKAIOYEHBI TPHHIUIIBEI GECIIPUCTPACTHO-
CTH, Pa3yMHOTO CPOKa; IPaBo OBITH 3aCAYIIAaHHBIM; IPABO Ha AOCTYII K He-
obxommuMo#t mH(poOpMAaIINM;, 0093aHHOCTbL AAMUHUCTPAIIUU MOTHUBUPOBATH
CBOU peEIIeHU.

BaskHeHIuM OpoueaypHbIM MTPHHIIUIIOM 3apyO0eXKHBIX CTPAH CAEOYeT
OPU3HATHL NPHHIHII 3aCAYLUIHBaHHSA, a UMEHHO oOecIiedYeHre 3aMHTePeCco-
BaHHOMY AHILy BO3MOIKHOCTH IIPEAOCTABUTEH OTHOCHIIYIOCH K OeAy UH(OP-
MAalluio, JaTh O0BSICHEHUS U KOMMEHTAPHH 00 TOT0, KaK pelleHue ObIAO IIPH-
HATO’. YacToe AMII0 UMEEeT IPaBO YCABIIIIATE O (paKTaX, 3aTParuBarOIINX €ro
[EeA0; TaKUM 00pa3oM, afiMHHUCT AL 00s3aHa cO31aTh BO3MOXKHOCTD U3Y-
YUTH, KaKue (PaKTbl MOTYT IIOBAUATE HA PACCMOTPEHUE [€Ad, OIIEHUTh UX U
IIPOBEPUTD, ABASIOTCA AW (PAKTbI IIPaBUABHBIMHU U YTO BCe (PaKThI, HMeEIO-
i€ OTHOIIECHHUE K JIeAy, Oblau muccaenoBaHbl [Méenpad, O., 2008, p. 467].

[pyroii rapaHTHed 0T aAMUHUCTPATUBHOTO 9KCIlecca IIPHU BbIaYe IIPeIy-
IPEKOCHUS TOATKEH CAY?KUTH NIPHHILHI YBEAOMAEHHS, COTAACHO KOTOPOMY
aIMUHHCTPATHBHOE PEIIeHNe MOXKET IIPHUMEHATHCS, TOABKO €CAM OHO IIpe[-
BapHUTEABHO [OBENECHO [0 CBENEHHHd 4YacTHOro auria. O0S3aHHOCTH aaMH-
HUCTpPAIIM{ MOTHUBHUPOBATH CBOU PEIIIEHUs IT03BOALET II0KA3aTh, CTOUT AU
ocrlapuBaTh aKT, OOBICHSITD COIEPKAHUE aKTa U J0Ka3bIBaTh €T0 HEOOX0H-
MOCTB, a TaK¥Ke JaTh II0OBOI OAd caMOKoHTpoas [Stelkens, U., 2019, p. 24].

> Recommendation Rec (2001) 9 of the Committee of Ministers to member states
on alternatives to litigation between administrative authorities and private parties
(Adopted by the Committee of Ministerson 5 September 2001 at the 762nd meeting
of the Ministers’ Deputies) // Council of Europe. URL: https://search.coe.int/
cm/Pages/result_details.aspx?ObjectID=09000016805e2b59 (mata oOparieHus:
06.02.2020).

¢ Pexkomengarusa Rec (2001) 9 Komutera MmunuctpoB CoBetra EBporbl rocyzapcrBam-
ypaeHaM 00 aAbTEepPHATHBAX CyAeOHOMY pa3dbHpaTeAbCTBY MEXIY aiMHUHHUCTPATHBHBI-
MU OpraHaMH M 4YacCTHBIMHU CTOpoHaMHu // Bompoch! rocyapCTBEHHOI'O M MYHHUIIH-
naspHoOro ynpasaeHud. 2008. Ne 3 C. 114

7 Crartpsg 16 EBpomeiicKOro Komekca HaaAeKallero aAMHUHUCTPATUBHOTO ITOBEAEHUS
(The European Code of Good Administrative Behaviour) // European Ombudsman.
URL: https://www.ombudsman.europa.eu/en/publication/en/3510 (maTa obparie-
Hua: 06.02.2020).
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OTMETHM, YTO IIPUHIUIIBI CIIPABENANBOY aMHUHUCTPATUBHOU HpPOLIEay-
PBI IPUMEHSIOTC U K aAMUHUCTPATUBHBIM CAHKIIUSM, TOYHEE, CIIEITU(HU-
YecKUe IIPUHIINNBI B paMKaX AJaHHOM KaTeropuu aiMHHUCTPATUBHBIX €A
MOIOAHSIIOT 3TH IPUHITUIIBI®.

B I'epmanuu 1 pane ApyrUx CTPaH yKasblBaeTCHd, YTO IIPHUHIIUII 3aKOHHO-
CTH HCIIOAHUTEABLHOH BAACTBHIO MOXKET OBITH COOAIOZIEH TOABKO B TOM CAyYae,
KOT/Ia OPTaH UCIIOAHHUTEABHOM BAACTH OepeT B OCHOBY CBOETO PEIIIEHUs TT0A-
HOCTBIO UCCA€JOBaHHBIE U IOCTOBEPHBIE 00CTOSATEABCTBA feaa [Patimepc, B.,
2018, c. 29]. To ecTb BhlAEATETCS OO OAT TEPMAHCKOM IIPAaBOBOY CHCTe-
MBI UHKEU3UUUOHHbLU npunyun (Ex officio investigation), nunage omnpese-
ASIEMBIY KaK HPUHIUII PACCAEIOBAHULA. ITO CKBO3HOM IIPUHIIUI, KOTOPBIH
IPUCYTCTBYEeT B paMKax aIMUHHCTPATHUBHOH ITponeayphl (maparpad 24 3a-
KOHa 00 aJAMHHUCTPATUBHBIX HIpolleaypax ['epmMaHuN) U agMUHUCTPATHB-
HOTO CYZOIPOU3BOACTBA (maparpad 86 3akoHa 06 aAMHUHUCTPATUBHEBIX CY-
nax 'epmanun). Tak, B cooTBeTcTBUU ¢ Iaparpadom 24 3akona ['epma-
HuM «O0 aAMUHHUCTPATHBHOM Npolleaype» aIMHUHUCTPATUBHBIA OpraH B
CHAY CBOUX 00sI3aHHOCTEH HCCAEQyeT O0CTOSTEeABCTBA [IeAd, YCTaHABAUBAET
CII0CO0 ¥ OOBLEM MCCAEMOBAHMS, OH HE CBA3aH OOLACHEHHAMH U XOmaTaii-
CTBaMM Y4aCTHHKOB IIPOM3BO/ICTBA O JOIIYCTHMOCTH 10Ka3aTeALCTB. B cay-
Jae HeOIIPeeACHHOCTH Cy TaKsKe 00s3aH Pa’zbiACHUTH 3aUHTEPECOBAHHBIM
CTOPOHAaM X0 pasz0upaTeAbCTBa, HAIIPUMEDP, B OTHOIIIEHUH 3asBACHUN HUAU
¢arToB. UHKBU3HUIIMOHHBIH PUHIIUII B CyA€ OTPaHUYEH MOAKHON mo6po-
COBECTHOCTBLIO CTOPOH IIPU cOobAIOAEeHNH 00513aHHOCTH COLefiCTBOBATH IIpa-
BOCYIMIO, TaK KaK yYaCTHUKH IIPOU3BOJICTBA 10 [IEAY IIPUBAEKAIOTCSI K HC-
CAEIOBAHUIO JOKa3aTEeAbCTB, U Cy He 00s3aH NCCAEJOBATH OOCTOSATEABCTBA,
KOTOpBIe He OBIAHM IIPeACTaBAEHBI AW Ha3BaHbI CTOPOHAMH.

ITockoABKy AeUCTBUA AAMHHUCTPAIIMM HEBO3MOXKHBI IIPU OTCYTCTBHUHU
BO3MOXKHOCTH CBOOOBI yCMOTPEHHS, B JOKTPHHE 3alIaHbIX CTPAH IIPEIAO-
KEHBI HEKOTOPbIE IIPUHIIHUIBI TAKOH QUCKpelnU. Tak, B cTpaHax aHTAOCAK-
COHCKOT'0 ITpaBa Cpeay IPHUHITUIIOB PACCMOTPEHHS aIMUHUCTPATHBHBIX €A
oTMedYaeTcd pa3yMHOCTB, 4 B KOHTHHEHTAABHBIX CTpaHax, CKopee, ILeA€CO-
o06pa3HOCTb. DTOT IPUHIIUIT BEIPAYKAET AOTHYECKYIO CBS3b, KOTOPAsl TOAXK-
Ha CYIIECTBOBATb MEXKIy MUCKPEIIMOHHBLIMH PEIIEHUSIMHU U OIIEHKOH BCEX
OyOAWYHBIX ¥ YaCTHBIX MHTEPECOB, CBA3aHHBIX C OOCTOSTEABCTBAMH IIEAA.
TeMm He MeHee Takasl OILleHKa, C OHOU CTOPOHEI, TPeOyeT MaKCUMHU3AIIUHU 00-
LIIECTBEHHOT'0 HHTepeca ([IOCKOABKY COT'AACHO IIPHUHITUILY Pa3dyMHOCTH KaxK-
[0€ TVICKPELMOHHOE PeIlleHHe NJOAYKHO OBITh CBA3aHO C OOIIIeCTBEHHBIM HH-
TepecoM), HO, C APYTOH CTOPOHEI, TpedyeT, YT0OhI KOHKYPHUPYIOIIIHEe YaCTHbIE
MHTEepechbl He OBbIAM IIOAHOCTBIO OHCKPEnUTHpoBaHbl [Lucatuorio, P.L.M.,
2010, pp. 635-636].

8 Cm. u. 1 mpunnuna 6 Recommendation No R(91)1 on administrative sanctions
(Council of Europe). URL: https://search.coe.int/cm/Pages/result_details.
aspx?ObjectID=09000016804fc94c (maTa obparuenusa: 06.02.2020).
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Lleaecoo6pa3HOCTE HPEAIIoAaTaeT, UTO Ha TpasKAaH HaAaraloTCs TOABb-
KO Te 00s3aTeAbCTBa, KOTOPbIE HEOOXOAMMBI [IAS JOCTUIKEHUS OIPEIEACH-
HOH 3aKOHOM IIybAWYHOU Iean. CaemoBaHHE IIPHHIIUILY IIEA€COO0PaA3HOCTH
IIPUBOOUT K 3aIIPeTy 3A0yIOTpeOACHUS IIPaBOM, IIPOH3BOAA AOMUHUCTpPA-
UM, 0ECCMBICAEHHOTO IIPUMEHEeHUd npaBa ((popMasbHOE CAEQOBaHHE TEK-
CTy HOPMAaTHBHOTO aKTa) u cdepxdopMasusma.

OrpaHudeHHe OUCKPEIUU AOCTHTAETCS TaKKe IIOCPEACTBOM HCIIOAB30-
BaHHUs NPHHIHIA HPONMOPIHOHAABHOCTH. CyIIIeCTBO JAHHOTO IPUHITUIIA
CBOAUTCS K TOMY, 4YTO IIPY IIPUHATHH aIMUHUCTPATHBHBIX aKTOB K COBEP-
LIEHWH aIMHHUCTPATUBHBIX AeHCTBHY afMUHUCTPATUBHbBIE OPTraHbI 00s13a-
HBI yYUTBIBATb 0aAaHC PA3AWYHBIX UHTEPECOB, DAAAHC MEXKIY IIEAIMH pa3-
pelIeHys aAMIHHUCTPATHBHOIO AeAa U UCIIOAB3YEMbBIMH IIPH 3TOM CPECTBA-
mu [Paul, C., 2016, pp. 649-652|. B KauecTBe HEMIPOIIOPIITMOHAABHBIX MEP
paccMaTpuBarTCs: 0093aHHOCTH JOKA3aTh YMEHUE BAAIeTh OTHECTPEABHBIM
OPYZKHEM IAS IIOAYUEHHS paspelleHHts Ha OXOTY; IIpUKa3 O IIPEACTaBACHHUH
JOKA3aTEeAbBCTB M0 (paKTaM, He HMEIOIIUM OTHOIICHUS K IPUHATHIO pelle-
HUS; IPHUKA3 CHECTH CTPOEHHE, KOTOPOE MOXKHO OTPEMOHTHUPOBATD; IIPOBe-
neHre 0693aTeAbHOTO PHCKOBAHHOIO MEIUIIMHCKOIO O0OCAEIOBaHUS JAS BbI-
sdcHeHUda O0aHaABHBIX BOIIPOCOB. MccaeioBaTeAIMU TaKXKe OTMEYaeTCsl, YTO
IIOAHOMOYHS IOAUIUH ITPUHUMATE afleKBAaTHbBIE MephI IAd obecriedeHusa 00-
IIECTBEHHOH 0€30I1aCHOCTH 03HAYAIOT IIPABO IIPUHUMATE He AIOObIe MephI, a
TOABKO T€, KOTOPbhIE IOAXOIAT, HeoOX0auMbl U ymecTHEI [Stelkens, U., 2019,
pp- 28-29].

IIpHHOHN 3alMHTHI AOBEPHA 3aKOHHBIX OXHAAHHH IIpelIloAaraer,
YTO AHIIO, ITPABA U UHTEPECHI KOTOPOTO 3aTPOHYTHI PEIICHUEM, MOXKET AUO0
paccyuThIBaTh Ha HEU3MEHHOCTD ITIOAUTHKH U MHEHHS OpraHa BAAaCTH, AH0OO0
IIOAYYHUTBH COOTBETCTBYIOIILYIO KOMIIEHCAIIUIO. ITO HE IIPOCTO OTCYTCTBHE 00-
paTHO# CHABI y aAMHHUCTPATUBHBIX aKTOB, HO U 3alllUTa AETUTHMHOIO [I0-
BEpHsl CTOPOH, T. €. 3alllUTa IIpaBa AWIlA OT BHE3AITHOIO IIepecMoTpa 3a-
KOHAa, 00s13aHHOCTh aIMHUHHCTPALIUH IIPH II€PECMOTPE IIPEKHUX PEIIeHHH
IIPUHUMATE BO BHUMaHHE U3MeHEHHe 00CTOSTEABCTB, YIHUTHIBATH NHINBH-
OyaAbHBbIE OOCTOSITEABCTBA IIOCPEACTBOM COOAIOZIEHUS yKe IIPHOOpPETEeHHBIX
paxee mpaB. TeM caMbIM y9aCTHHKaM COIIMAABHBIX U OCOOEHHO SKOHOMU-
YEeCKHX OTHOIIEHUH OaeTCd YBEPEHHOCTb B CTAOHABHOCTHU ITPABOIIOPSIKA
[Kammran, ., 2011]. IIpuHIHMO 3amIdThl 3aKOHHOI'O JOBEPHUS O0s3bIBAET
aIMUHHUCTPANIO, KOIZla OHA M3MEHSeT HAM OTMEHSET PEeryAdTHUBHBIN akT,
IIPUHUMATE [IEPEXOOHBIE MEPhI, HEOOXOMUMEBIE JAS COTAACOBAHUS PErAaMeH-
TapHOH KOMIIETEHITNH U 00ecIiedeHNs IOPUINIeCKON 0e30I1acCHOCTH.

JJoKTpHUHA 3aKOHHOTO OXKHAHHS BO3HHUKAET TOABKO B cdepe aIMHUHU-
CTPaTHBHBIX pellleHHN. EcAn cchlaka Ha 3aKOHHOE OXKHUIAHHE OTHOCHUTCS K
IIPOIIECCYaAbHOM CIPaBEeIANBOCTH, TO HET HUKAKOH BO3MOXKHOCTHU CChIAATh-
Ccd Ha OOKTPUHY B IIPOTHBOBEC 3aKOHOMOATEALCTBY. B HayKe BBIIEASIOTCS
KOHKPETHBIE aCIeKThI: 1) eCAM rocyJapCTBEHHBIH OpraH AaeT HH(OPMALHUIO
U COBET, OHH [JOAXKHBI OBITH ITPaBAUBBIMH, HEIBYCMBICAEHHBIMU U ITOAHBI-
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MU; 2) €CAU I'OCYOapCTBEHHBIH CAyXKAIMil He KOMIIETEHTEH / He SABASIETCS
9KCIIEPTOM II0 IIPAaBOBBIM BOIIPOCAaM, OH JOAYKEH PACKPBITH 3T0 U IOHUMATE,
4TO HEKOMIIETEHTHOCTh He gBAseTcs onpaBaanueM [Stelkens, U., 2019, § 6,
p- 15].

[oBepue TpakaaH K aMUHHUCTPAIIUN TTOANEePKUBAETCS TAKXKe C IIOMO-
LIBI0 ITPHUHITUIIA IIPABOBOH CTAOHMABHOCTH (OIIPEIEACHHOCTH), COTAACHO KO-
TOPOMY H3MEHEHHUS IPAKTHKH, OTKAOHEHHS OT IIPABOBOTO OOBIKHOBEHUS
MOAXKHBI OBITH JOIyCTUMBI TOABKO IIPH HAAWYHUH BECKUX OCHOBaHUH, Tpeby-
IOIIMX [I0CAEOBATEABHOH 3aMEHBI CTapO IPaKTHKH HOBOH, CYLIECTBYIOIIE-
ro OOBIKHOBEHUS UHBIM IIPaBOMEpPHBIM 00bIKHOBeHHEM. CoOAIOIeHIEe TIPUH-
UIIa IIPaBOBO CTAOHMABHOCTH MOIKET IIOTPeOOBaTh OT IIyOAMYHOTO Opra-
Ha OIIPEIEACHHOCTH B OTHOIIIEHUH MHAWBHAYAABHBIX PELIEHUH — BIIAOTE [I0
TOTO, YTO 8AMHUHUCTPATUBHOE pPeIlIeHHe (LOTOBOP), IPUHATOE HA OCHOBAHUU
3aKOHAa, KOTOPBIH IPHU3HAH HEAEeHCTBUTEABHBIM, HE MOXKeT OBITH OTO3BAaHO,
€CAU HeT IIyOANYHOIO HHTepeca B TaAKOM OT3bIBE.

OO01eeBponefickoe 3aKOHOOATEABCTBO M OOKTPUHA 3allaHBIX CTPaH B
YHCA€ IPUHITUIIOB 8 IMUHUCTPATUBHON IPOIIe Ay PhI BBIIEASIOT TAKIKE IIPHH-
IIHIIbI OTKPBITOCTH H IIPO3PAaYHOCTH; COCTA3ATEABHOCTH IIpoliecca H
pPaBeHCTBa COCTA3aTEABHBIX BO3MOXKHOCTEH; ONIepaTHBHOCTH, 3KOHO-
MHH H 3P PEeKTHBHOCTH BHECYAEOHOr0o aAMHHHCTPATHBHOIO IIPOILEC-
ca; CBOOOZHOMH OILIEHKH N0KA3aTEABCTB, YCTHOCTH, HEIIOCPEACTBEHHO-
CTH H T'AACHOCTH, COPa3MEPHOI'0 CPOKa NPaBOBOH 3alllHThI, BO3MOXK-
HOCTH O0OXaAOBaHHSI PELIEHHS AAMHHHCTpPAaIlHH, OTBETCTBEHHOCTH
AAMHHHCTPATHBHOIO OpPraHa 3a IPHHHMAaeMble HM pelleHHs.

B HaImmoHaABHOM 3aKOHOAATEABCTBE OTAEABHBIX €BPOIIEICKUX rOCy JaPCTB
MOIOAHUTEABHO 3aKpEeIIAeH eIlle PAA IIPUHITUIIOB aMUHUCTPATHBHOIO pas-
OupaTeAbCTBa, B YHCA€ KOTOPBIX MOXKHO HA3BaTh IIPHUHIIUII [I0ApasyMeBa-
€MBbIX pelIeHUil B CAydae MOAYAHUs TOCyAapCTBEHHOro opraHa (PpanHiius)
[Kaccua, II., 2011, c. 194-218], moAKHOH OCMOTPUTEABHOCTH U a/eKBaT-
Horo obocHoBauusa (Hupepaauppl) [Barkhuysen, T., Schuurmans, T. and
Ouden, W. den, 2012, p. 6], nucno3utuBHoctHu (['epmanusa) [paiiep, A.,
2018, c. 93-94], oraarareapHoro neticrBusa (lBetinapusa) [[lratimep, M.,
2018], opumudeckoii 6ezomacHoctu (Ppanimsa) [[Imamnenko, A.H., 2019,
c. 62].

B anMHUHHCTPaTUBHO-IIPOLIECCYaABHOM 3aKOHOAATEABCTBE ABCTPHUMCKON
PecriybAuKYM Hapsmay ¢ 3aKpelAeHUeM OOIIUX ITPHHIUIIOB aIMUHUCTPATHUB-
HOrOo ITpou3BoacTBa (verwaltungsverfahren) — Takux, Kak IIpUHIUI Ma-
TepPUAABHON HCTHHBI, IPUHIUII PABEHCTBA CTOPOH, HPUHIUN 3(P(PeKTUB-
HOCTHU IIpoIlecca, ocoboe BHUMAaHHE YIAEACHO IIPHUHIUIIAM [IOKAa3bIBAHUSI
10 aAMHUHHUCTPATUBHBIM OeAaM, K YHCAY KOTOPBIX OTHECEHBI MaKCHMaAb-
Hasl OTKPBITOCTB, CBOOOMa W OecrpeneAbHble BO3MOXKHOCTH IOKA3bIBAHUA
[Grabenwarter, C., 2008].

B Uraabsuckoil Pecriybarike aIMHHUCTPATUBHOE ITPOU3BOICTBO (proce-
dimento amministrativo) ocHOBbBIBaeTcss Ha HNPUHIIHIIAX: 9KOHOMHUYHOCTH,
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3pPEKTUBHOCTH, OECIIPUCTPACTHOCTH U TPAHCIIAPEHTHOCTU ITYOAUYHOMN
AIMUHUCTPATUBHOMU AEITEABHOCTH; 00s3aTEABHOCTH aaMUHUCTPATHBHOTO
pasbuparteabcTBa, 00SI3aHHOCTH MOTHUBAIIUM HPUMEHAEMbBIX aJIMHUHHCTPA-
TUBHBIX Mep; 00sI3aHHOCTH IIOIBEAECHUS UTOTOB aIMHUHHUCTPATHUBHOIO pas-
GHUpaTeAbCTBa; 3alpeTa Ha yXyAIIEHUE TOAOKEHHUT; 00I3aHHOCTH CObAIOIE-
HUS CPOKOB IIPOH3BOJICTBA; OTBETCTBEHHOCTH 3a HapyIIEHUE CPOKOB IIPO-
M3BOJICTBA U 3a IIPUYHHEHHbIE BCAEICTBUE 3TOT0 YOBITKI®.

Pa3BuTtag Teopusd aaMUHHUCTPATUBHOM MIPOIEAYPbl U IIPAKTHUKA IPUME-
HEHUS MPUHIIUIOB IIPU pa3pelleHuN aIMUHUCTPATUBHBIX €A B 3aI1aIHO-
€BPONENCKUX TOCyIapCTBaxX BO MHOTOM OOBSICHSIOT OTCYTCTBHE CTPOroi
peraaMeHTaIlNH OTJAEABHBIX MIPOIIECCYAABHBIX AEUCTBHUH M OTHOCUTEABHYIO
KOMITaKTHOCTh 3aKOHOB 00 a IMUHUCTPATHUBHOMH mpolieaype. g cTpaH, Ko-
TOPbIE IEPEHUMAIOT 3al1aJHBIN OIBIT U €Il TOABKO CO3IaI0T HAIIMOHAABHYIO
CUCTEMY aAMUHHUCTPATUBHOM IOCTUIINH, OTCYTCTBHE [ETAAHU3AIUH IIPABHA
paccMoTpeHUsS aAMHUHUCTPATUBHBIX OEeA OOBEKTUBHO HEIIPHUEMAEMO U He-
JOIIYCTHUMO B IIEASIX TAPAHTHUPOBAHUS JOAKHOTO ITPOIIECCYAABHOTO ITOPSIIKA
aAMUHUCTPATUBHOTO IIPOHU3BOICTBA.

[IpuHATBIE B TOCAEMHUE TOABI B IIOCTCOBETCKHUX TMOCYAapCTBaxX aaMUHU-
CTPATUBHO-IIPOIIECCYaAbHbIE 3aKOHBI B OCHOBHOM AYOAHPYIOT ITPUHIIHIIBI
aAMUHUCTPATUBHOTO IIPOU3BO/ICTBA, BbIpaboTaHHbIE B CTpaHaX 3amasaa.

Tak, B raaBe Il 3akona Aszepbaiioskarckoli Pecnybnurxu ot 21 okTsaOps
2005 r. «O06 aAMHUHUCTPATUBHOM ITPOU3BOACTBE» B KAYECTBE CITEIIHNAABHBIX
TIPUHIIUIIOB aAMHWHUCTPATUBHOTO MPOU3BOACTBA yKAa3aHBI: OXpaHa IIpaBa
Ha aoBepue (HoBepue (PU3UYECKUX U IOPUAWUYECKUX AUIL K 3aIBACHUSM U
obelaHusaIM aIMUHHUCTPATUBHBIX OPTaHOB, CAOXKHUBIIIEUCS 8 IMUHHUCTPATHB-
HOH IIPaKTHKE); 3aIIpelleHue 3A0yIIoTpeOAeHNS (pOPMAABHBIMU TPEeOOBaHU-
MU (3aIpeT Bo3AaraTh Ha (PUIMYECKUX U IOPUAHYECKUX AHI] 00s13aTeAb-
cTBa 10 COoOAIOAEHUI0 (POPMAaABHBIX TPeOOBaHUil U OTKA3bIBATL B IIPUHS-
TUHW PEIIeHU B CBI3U C HAPYIIEHHEM TOABKO (POpMaAbLHBIX TpeboBaHuUil);
3ampelleHre 0TKa3a B IPUMEHEHUHU IpaBa (00s13aHHOCTb aMUHUCTPATHB-
HOTO OpraHa IIPUMEHUTH OIIPEeAEACHHYIO IPABOBYIO HOPMY II0 XOAaTAUCTBY
AuIa AubO 1o COGCTBEHHOM HMHUIIMATHBE); COPA3MEPHOCTEL (MEPHI, TIPHUMe-
HsSeMble aIMUHUCTPATHUBHBIM OPraHOM B OTHOIIEHUU (PU3UYECKUX U IOPHU-
OUYECKUX AUIl, JOAXKHBI OBITH COpa3MepPHBI 3aKOHHOM IIEAU, IPECAEAYEMOH
JAHHBIM OPTaHOM, HEOOXOAMMBIMHU U IIOAXOOAIIUMU A JOCTHUXKEHUS YKa-
3aHHOH IIeAH); OXBaT OOABIIIMM MEHBILIETO (3ampeT TpeboBaTh OT husuye-
CKOTO HAU IOPUAHYUECKOTO AUIIA COBEPIIEHHUs AefCTBHUS, OXBATLIBAEMOTO
palee COBEpPLIEHHBLIM UM HHBIM AeHCTBUEM); HAAEXKHOCTH JAOKYMEHTOB H
JIOBOJIOB, IIPEACTABACHHBIX (DU3UYECKHUM HAH IOPUIUIECKHUM AHIIOM B XO€
aIMHHUCTPATUBHOTO IPOU3BOCTBA (€CAH HE JOKA3aHO HECOOTBETCTBUE UX
NEeHCTBUTEABHOCTH).

9 Cw., manpumep: Schemi & Schede. Di Diritto amministrativo: metodo schematico
Simone. Napoli, 2019. P. 142-143, 148-149.
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AHaAOTMYHBIE II0 CYTH CIEIHMaAbHbIE IIPHUHIINIBI aJIMHHUCTPATUBHO-
ro IIPOU3BO/ICTBA 3aKPEIIAEeHBI B TaaBe 2 3akoHa Pechybiuxu ApmeHust ot
18 deBpang 2004 r. «O6 ocHOBaxX aAMHUHHUCTPUPOBAHHS U 8 IMUHUCTPATHUB-
HOM ITPOM3BOCTBE». B KadecTBe eIlle OJHOI'0 MOIIOAHHUTEABHOTO IIPHHITUIIA
B CT. 7 Ha3BaHHOTO 3akKoHa C(POPMYyAUPOBaH NPUHITUII 3alIpeTa IIPOU3B0Aa,
COTAQCHO KOTOPOMY 8 IMHUHUCTPATUBHBIM OpraHaM 3allpeliaeTcs IIPOIBAITh
HEPaBHOMEPHBIH MOAX0A K OOUHAKOBBLIM (DAKTHYECKHM OOCTOSITEABCTBAM
[eAa, €CAU OTCYTCTBYIOT KaKHue-AN00 OCHOBaHUS JIAS UX AU depeHIInpoBa-
HUS, U, HAIIPOTUB, OHU JOAXKHBI ITPOSBAATH HHAUBUAYAABHBIN ITOAXO0 K CY-
LIIECTBEHHO Pa3HbIM (PAKTUYECKUM OOCTOATEABCTBAM OEAA.

B cratpe 4 3akona Pecnybiuxu Benapyce ot 28 okradbpa 2008 r. «O6 oc-
HOBaXxX aJIMUHUCTPATUBHLIX IIPOLIeayP» HAIIIEA OTPaKeHUe TaKOo! CIlelfiaAb-
HBIH IIPHUHIIUI OCYIIECTBACHHS aIMUHHCTPATHUBHBIX MIPOIEAYyP, KaK IIPH-
OPHUTET MHTEPECOB 3aUHTEPECOBAHHBIX AUII, CYIIHOCTH KOTOPOTO CBOIUTCS
K CAEAYIOUIIEMY IIPaBHAY: B CAydae HESICHOCTH HAHW HEYETKOCTH IIpearuca-
HUH ITPaBOBOTO aKTa aJAMHUHUCTPATUBHBIE PEIIEHUS NOAXKHBI [IPHHUMATHCS
YIIOAHOMOYEHHBIMH OpraHaMM HUCXOAd U3 MaKCUMaAbHOTO yieTa HHTEPECOB
3aMHTEePECOBAHHBIX AUIIL.

Cratpeti 7 OOIIIETO aAMHUHHUCTPATUBHOIO KojeKkca I pysuu oT 25 HIOHS
1999 r. ycTaHOBAEH IIPHHIIUII ITPOIIOPITMOHAABHOCTH IYOAMYHBIX M YacCT-
HBIX MHTEPECOB B aAMUHHCTPATHBHOM ITPOU3BOJICTBE, COTAACHO KOTOPOMY
IIPU OCYIIIECTBAEHUHM aIMHUHHUCTPATUBHBIM OPraHOM AHUCKPEIITMOHHOTO IIOA-
HOMOYMNA He MOXKeT H3[4aBaThCd aAMUHHCTPATHBHO-IIPABOBOM aKT, €CAU
Bpen, IPUYNHEHHbBIN OXpaHsIeMbIM ITpaBaM 1 HHTEpecaM AUIla, CyIIeCTBeH-
HO IIpPEBBIIIAET 0AAr0, JAS MOAYYEHUS KOTOPOTO OH OBbIA M3IAaH.

WHBIM 00pa3oM HOPUHIUII ITPONOPIIMOHAABHOCTHU ITYOAMYHOTO aaMH-
HUCTPHPOBaHHUA olpeneseH B cT. 3 3akoHa Aumosckoli Pecnybauxu ot
17 uroHa 1999 r., B COOTBETCTBHU C KOTOPOH MPOMOPIIMOHAAFHOCTD O3HA-
JaeT, YTO MaclITad a AMUHUCTPATUBHOTIO PEIIeHUs U CPeaCTBa 10 eTro OCy-
LIECTBACHUIO TOAYKHBI COOTBETCTBOBATH HEOOXOAMMBIM X 000CHOBaHHBIM
neadM agMHUHUCTpUpoBaHud. B cratbe 8 ADMUHHCTPATUBHO-IIPOIIECCY-
aabHOTO 3aKoHaA Aameuu oT 25 okTabpsa 2001 r. 3aKpeTnAeH IIPUHIIUIT pa3-
YMHOTO IIPUMEHEHHd HOPM IIpaBa, B CHAYy KOTOPOIO yuUpeXKIAeHHUEe U CYI
IIpU IIPUMEHEHNUH HOPM IIpaBa II0AB3yIOTCS OCHOBHBIMH METOAaMH UHTEP-
IpeTaluy HOPM IIpaBa (FpaMMaTHYe€CKUM, CHCTEMHBIM, HCTOPUYECKUM U
TEACOAOTHYECKHM METOIAaMH) OAT NOCTHXKEHHd Hanboaee CIIpaBeIANBOIO
U 1eaecoobpasHoro pesyabraral®. 3akon Koipeviscmara «O6 ocHOBax aj-
MUHHUCTPATUBHOM NEeSITEABHOCTH U aAMHHHUCTPATUBHBIX IpOlleAypax» 3a-
KpEeTUA IIPUHIUIBI: 3aKOHHOCTU aAMHUHUCTPATHUBHON AeITeAbHOCTH, 3a-
npera 3aoynorpebaeHus opMasbHBIMH TpebOBAHUAMM, OTPAHUYCHUS
OUCKPEIIMOHHBIX IIOAHOMOYHUH, eIMHOOOPa3HOTO IPUMEHEHUS IIpaBa, CO-

10 Cm.: COOpPHHUK 3aKOHOZATEABHBIX aKTOB II0 aMUHUCTPATHUBHBIM IIpolieaypam. Tar-
KeHT: AbuMatbuot-Konsalt, 2013. C. 54-57, 84-85, 129-130, 200, 255, 287.
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pPa3MepHOCTH aAMHUHHUCTPATUBHON NEdTEABHOCTH (Mep), «6oAblliee BKAIO-
JaeT B cebd MeHbIIlee», JKOHOMHYHOCTH!'. 3aKOH 00 afMHUHHUCTPATHBHBIX
npouenypax Pecnybauku Y3bekucmaH BbIAEASIET ITPUHITUIIEI 32aKOHHOCTH,
COpPa3MEepPHOCTH, JOCTOBEPHOCTH, BO3MOXKHOCTHU OBITH BBICAYIIIAHHBIM, OT-
KPBITOCTH, IIPO3PAYHOCTH U IIOHATHOCTH aAMHHHUCTPATHBHBIX IIPOLEAYD,
IIPHOPHUTETA IIPaB 3aHMHTEPECOBAHHBIX AWIL, HEIOIIyCTHMOCTH OIOpOKpa-
TUYECKOTO (pOpPMaAn3Ma, COAEPKATEALHOTO TTOTAOIIEHHS, OCYIIIECTBACHUS
aIMHHHUCTPATHUBHOIO IIPOU3BOJACTBA B «OJHOM OKHE», PAaBHOIIPABHS, 3a-
IIUTHI JOBEPHS, IPABOMEPHOCTH aIMHUHHUCTPATHBHOIO YCMOTPEHHUS (IVC-
KPEIIMOHHOI0 ITIOAHOMOYHE), UccaemoBaHug!?. B Kasaxcmare nmaaHUpyeT-
Cd IPHHATH €OUHBIN 3aKOH AT aIMHUHHCTPATHUBHBIX IIPOLIEAYP H aiMH-
HHUCTPATUBHOI'O CYAOIIPOM3BOACTBA. B IpoekTe AIMHUHHCTPATHBHOTO
IPOLe Ay PHO-TIPOIIECCYaABHOTO KofieKca PecryOAMKU OIpeneAeHBI ITPHH-
LUITBI: 1) 3aKOHHOCTDH ¥ CIIPAaBEAAMBOCTB; 2) IpaBo Ha o0pallleHHe B Cy.
3a 3amuTol; 3) akKTHUBHAasS POAb cyna; 4) cobalofgeHHe padyMHOTO CPOKa;
5) HE3aBHUCHUMOCTBH CyAel; 6) paBEeHCTBO BCEX Iepeln 3aKOHOM U CYIOM,;
7) TAACHOCTBH CcyneOHOro pa3dupaTeAbcTBa; 8) 0093aTEABHOCTDH CyOeOHBIX
aKToB; 9) cBobOma oOKasoBaHUA CymeOHBIX akToB; 10) copa3MepHOCTE;
11) 3ampet 3aoynoTpebaeHUsS (POPMaAABHBIMHU TpeboBaHUSAMHU; 12) IIpUH-
LIUII OXPaHBI IIpaBa Ha goBepHe; 13) enmHOOOpa3He IPaBOIIPUMEHHUTEAD-
HOM IpakKTHKH; 14) MOCTOBEPHOCTH; 15) mpHoOpHUTET IIpaB; 16) mopamok
OCYLIECTBACHHS aIMHUHHUCTPATUBHOTO YCMOTPEHHUS; 17) A3BIK OCYILECT-
BA€HHS aIMHUHHCTPATHBHBIX IIPOLEAYP M aAMHHHCTPATHUBHOI'O CyZOIIPO-
H3BOJICTBA.

Takum 06paszoM, OYEBUIHO, UTO B 3aPYOEKHBIX CTPAHAX:

* IIpollecCyaAsbHBble IIPHHIUIBI IIPEACTaBAIIOT coboM He abcTpaKTHbIE
HUEeH, a KOHKPETHbIE ITPEAIINCAHNS IAS PA3PEIIeHUs BCEMH YIIOAHOMOYEH-
HBIMH OpraHaMH aIMHUHHCTPATHUBHBIX I€A, BIpaOOTaHHbBIE CydaMH, HOCHAT
XapakTep KaTeropu4eCKHUX, 6€3yCAOBHBIX, UMII€PATUBHBIX TPeOOBaHUH, KO-
TOPBIM AOAKHBI IOAYUHATHECA BCE OPraHbl MyOAMYHON afMUHHUCTPALIUH;

* IIPUHIIUNBI [IOCTOSHHO HAIIOAHAIOTCH HOBBIM COAEP3KAHUEM, COOTBET-
CTBYIOIIIUM TEKYIIHUM COIIHaAbHO-9KOHOMHYECKHUM YCAOBUSIM Pa3BUTHS 00-
LIIECTBAa U OTPAasKaOIIUM IIPEACTABACHHUI O TOM, KAKOH MOAXKHA OBITH BHE-
cynebHad aaMHHHUCTPATHBHO-IIPOIIECCYaAbHAs AESATEABHOCTb U yPOBEHBb
3alIUTHI ITPAB YaCTHOI'O AHIA, KOTOPOE FOCyJapCTBO B COCTOSSHUHU obecIie-
YUTE;

Cwm. crarbu 5-11 3axonHa Kreipreidckoit PecryOamkm ot 31 mroag 2015 r. Ne 210
«O6 oCHOBax aIMHHUCTPATHBHOH NOEATEABHOCTH M aAMHUHHCTPATHBHBIX IIPOLEIY-
pax» (Catit MunucrepcrBa ioctuiiiu Keipreizcko#t Pecmybamku. URL: http://cbd.
minjust.gov.kg/act/view/ru-ru/111254?cl=ru-ru (zara obparuenusa: 06.02.2020).

12 Cwm. cratpu 5-18 3akona Pecniybauku Y3bekucraH ot 8 guBaps 2018 r. Ne 3PY-457
«O6 aAMUHHUCTPATUBHBIX IIPOIEAypax» (IPUHAT 3aKOHOOATEeABHOM mmasaToii 14 meka-
6ps 2017 r.) (HanmmonasbHasa 6a3a JaHHBIX 3aKOHoAaTeAbcTBa Pecriybanmku Y36eku-
craH : caiir. URL: https://lex.uz/docs/3492203 (nara ob6pamenus: 06.02.2020).
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° B IIEAOM €IUHbIE CTaHAAPThI pa3pelIeHus aIMUHUCTPATUBHBIX IE€A BbI-
pabaTeIiBaroTCs KakK OAd aIMUHHCTPATHBHOM IIpOlleAyphl (BHecymeOGHOTro
IIPOU3BO/ICTBA), TaK U JAS aIMHUHUCTPATUBHOTO CYIOIIPONU3BOACTBA.

Kak 6b1A0 OTMEYEeHO, B IIOCAETHEE BpeMS B POCCUUCKOMN aIMUHUCTPATHUB-
HO-IIPaBOBOY HAyKe BHOBB OBIA IIOCTABA€H BOIIPOC O HEOOXOOUMOCTHU pPa3-
paboTKu U HNPUHATHUS (PeleparbHOT0 3aKOHA 00 aAMUHHUCTPATHUBHBIX IIPO-
Heaypax (QAMUHHUCTPATUBHOM ITPOU3BOICTBE), U AaXKe OBIAU MPEIAOIKEHBI
[IBa aAbTEPHATHUBHBIX ITPOEKTAa TAKOTO 3aKOHAa, B KOTOPBIX OIIPEAEeA€HBI B
TOM YHCA€ ITPUHIIUIIBI pa3pelIeHud aAMUHUCTPATUBHBIX AeA. ABTOP OZHOTO
u3 3akoHompoekToB K.B. /1aBbIi10B, OCHOBLIBASICh Ha IPUBEAEHHBIX BBIIIIE
IIOAOXKEHUIX aIMUHUCTPATHBHO-IIPOIIECCYaABHOI'0 3aKOHOJATEABCTBA 3apy-
OEeXKHBIX TOCYIapPCTB, IPEMAOKUA CAEAYIOIIYIO CUCTEMY HPUHITUIIOB aIMU-
HUCTPATUBHBIX ITPOIEAYP: COPA3MEPHOCTH; 3aIIpPeT 3A0yIoTpebaeHus de-
OepaAbHBIMH TPEOOBAaHUAMH; IPE3YMIIIIHS JOCTOBEPHOCTH; eqUHO00pa3Hoe
IpUMEHEHHE MpaBa; OXpaHa MOBEPHUd; OXBAT OOABIINM MEHBIIIET0; MOPs-
JOK OCYIIIECTBACHUA AUCKPEIIMOHHBIX moaAHoMouuid [[daBeimoB, K.B., 2017,
c. 52-53].

OOcy:xROeHHE H 3aKAIOYECHHE

B 3aBepiiieHre IPOBELEHHOTO UCCAEAOBAHUSA COOPMYAUPYEM COOCTBEHHYIO
IO3UIIHIO 10 BOIIPOCY (POPMHUPOBAHUS CHUCTEMBI IPUHITUIIOB BHECYAeOHOTO
aIMHHUCTPATUBHOTIO IIPOIlecca, KOTOPbIe MOTAU ObI OBITH 3aKpETIAEHEI B (he-
OEePaAsbHOM aIMUHUCTPATHBHO-IIPOIIECCYaABHOM 3aKOHOAATEABCTBE.

Hawm mpencraBasieTcd, YTO HPHHIUITEI BHECYAEOHOTO aaMHUHUCTPATUB-
HorO TIpollecca B Poccutickoit Pemepaiint MoryT OBITH C(POPMYyAUPOBaHBI
Ha OCHOBE aHaAM3a MOAOXKEHUH U 0000IIIeHHUs ITPAaKTHKH IIPUMEHEeHUs aeii-
CTBYIOIIIETO OTEYECTBEHHOTO aJMHUHHCTPATHBHO-IIPOIIECCYaAbHOTO 3aKOHO-
OaTEeAbCTBA C YYE€TOM HMEIOIIETOCHd OIIbITa IIOCTPOEHUS IIPaBOBBIX OCHOB
aIMUHUCTPATUBHOTO ITPOU3BOACTBA (2 AMUHUCTPATHUBHELIX IIPOLIEAYP) 3apy-
OexKHBIX TOCYIAPCTB, IIPEXKIE BCETO eBporieiickux. [loaaraeM, 4To BEIpabOT-
Ky TaKUX ITPUHITUIIOB HEOOXOAUMO OCYIIECTBAATH B OIIPEAEeACHHON cCHUCTeMe
C BBIZICAEHHEM HX I'PYIII, UCXOMs U3 CTPYKTYPbI BHECYAEOHOTO 8 IMUHHUCTPA-
TUBHOTO MPOIleCCa U 0COOEHHOCTEN OTAEABHBIX BUIOB aIMUHUCTPATUBHBIX
IIPOU3BOJICTB. B cucTeMe HMPUHIIMIIOB BHECYAEOHOTO aJIMHUHUCTPATUBHOIO
porecca, ¢ Halled TOYKU 3PEHUS, MOTYT OBITH BBIAEACHBI 1 HOPMATHUBHO
3aKpeNAeHbl B aJAMHUHHCTPATHBHO-IIPOIIECCYAABHOM 3aKOHOIATEALCTBE, B
YacCTHOCTH B OyayuieM demepasbHOM 3akoHe «O6 aIMUHUCTPATUBHOM IIPO-
u3poacTBe» («O06 aIMUHHUCTPATHBHBIX MPOLEAypPax»), CACAYIOIIHE TI'PYIIIIbI
IPUHITUIIOB:

I. OGmenpoueccyaAbHbI€ MPHHIHIIBI, K KOTOPLIM HEOOXOIHUMO OTHE-
CTH:

1) OPUHIINUII 3aKOHHOCTU OCYIIECTBACHUS aJAMHUHHCTPATHUBHOI'O IIPO-
M3BOJCTBA C PACKPBITHEM €0 COAEpP>KaHUdA B YaCTH: YCTAHOBAEHHI IIpa-
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BHA O COOTBETCTBHH COMEPKAHULA, (POPMBI U IIOPSAAKA U3NAHUS (IIPUHITHA)
aaAMHHHUCTPATUBHBIX aKTOB, COBEPIIEHHUd aAMHHUCTPATUBHBIX NEHCTBUH
TpebOBaHUIM COOTBETCTBYIOIIMX 3aKOHOB M HMHBIX HOPMATHBHBLIX aKTOB;
OIIPEIEACHUSI CYLIECTBEHHBIX HAPYIIEHHUH IIPOIIECCYaABHBIX TpeboBaHHUY,
BAEKYIITUX HE3aKOHHOCTH (HEAEHCTBUTEABHOCTD) U3/IaHHBIX (IPUHSITHIX) a-
MHUHHCTPATHUBHBIX aKTOB, COBEPIIEHHBIX aIMHUHHUCTPATHUBHBIX NOeHCTBHUH;
IIPEeIOCTAaBACHUS aIMUHUCTPATUBHO-IIyOAMYHOMY OpraHy BO3MOXKHOCTH aI-
MHUHHCTPATHBHOIO YCMOTPEHHA B paMKaxX IMOAAEXKAIINX IPUMEHEHHIO IIPU
paspelleHny aAMHUHUCTPATUBHOIO fleaa HOPM IIpaBa;

2) IPUHIIUII IIPOIIECCYaAbHOI'O paBEHCTBA YYACTHHUKOB aIMHUHUCTPATUB-
HOTO IIPOH3BOACTBA C PACKPBITHEM €T0 COAEpPIKaHUA, a UMEHHO IIpaBHAa
0 PaBHBIX IIPOIECCYaABHBIX IIpaBaxX YYaCTHHKOB IO OTHOUIEHHIO K aIMH-
HUCTPATUBHO-IIyOAUYHOMY OpraHy, paspellaroneMy aIMUHHCTPATHBHOE
[eA0, B YaCTH AaY{ YCTHBIX W IIUCHbMEHHBIX OOBSICHEHHWH, IIpeICTaBACHUS
0Ka3aTeAbCTB, 3aBACHHSI X0naTalCTB U T. II.;

3) IPUHIINI TAACHOCTH (OTKPBITOCTH) aIMHHUCTPATHUBHOI'O ITPOU3BOJI-
CTBAa C PACKPBITHEM €TI0 COAEPIKAHHA, & HMEHHO ODIIero mpaBraa 00 OTKPBI-
TOM (FrAQCHOM) PaACCMOTPEHUH aIMUHHUCTPATHBHOTO OEAQ, €CAH €ro IIyOArd-
HOE PacCCMOTPEHUE C IIPUTAAIIIEHHUEM (BBI30BOM) AHIL, YIACTBYIOIINX B JEAE,
OPeayCMOTPEHO 3aKOHOM H €CAH 3aKOHOM HE YCTAHOBACHO OTPaHHUYEHUU Ha
IIpUMEHEHHE JaHHOTO IIPaBHA];

4) IpUHIMI A3bIKa aIMHHHUCTPATUBHOIO IIPOMU3BOACTBA C PACKPBITHEM
€ro comepsKaHus, a UMEHHO OOIIero IpaBHAa O BeAEeHHH IIPOU3BOACTBA Ha
rocyapcTBeHHOM g3bIKe Poccuiickolt Penepaliiy — pycCKOM g3BIKE, C BO3-
MOZKHOCTBIO €I'0 BEIeHHs Ha FOCyapCTBEHHOM I3BbIKE PECIIyOAMKH, Ha Tep-
PHUTOPHUH KOTOPOH HaXOOUTCS aAMHHHCTPATHUBHO-IIyOAWYHBIHM OpraH, pas-
pelamnmi aAMUHHUCTPATHBHOE [IEAO;

5) IPUHITUII BCECTOPOHHETO, IIOAHOT0, OOBEKTHBHOIO U CBOEBPEMEHHOTO
paspelleHusa aAMUHHCTPATHBHOTO eAa C PACKPBITHEM €r0 COAEPKAaHULI, a
MMEHHO O0IIuX TpebOoBaHUH K IIOAYYEHHIO, ICCAEIOBAHUIO U OIIEHKE JOKa-
3aTEABCTB IO [EAY, COOAIONEHUIO YCTAHOBACHHBIX 3aKOHOM HMAW HHBIM HOP-
MaTHBHBIM IIPAaBOBBIM aKTOM CPOKOB €ro PacCMOTPEHHd KU IPUHSATHUL IIO
HeMy UTOTOBOIO pelleHud (aAMHUHHUCTPATUBHOIO aKTa).

II. OOmIHe NPHHIHNELI BHECYAE€OHOr0 aAMHHHCTPAaTHBHOIO NPOIEC-
ca, B YHCAE€ KOTOPBIX MOXKHO BBIIEAUTD:

1) OpuUHIMIO HE3aBHUCHMOCTH (CaMOCTOATEABHOCTH) aJIMHHUCTPATUBHO-
IMyOAMYHOTO OpraHa, OCYILIECTBASIOIIET0 ITPOU3BOICTBO, CYIIHOCTbL KOTOPO-
I'O COCTOHUT B TOM, 4YTO aIMHHHUCTPATHBHO-IIyOAMYHBIN OpraH IIPH paspelre-
HUH aIMUHHCTPATHUBHOIO [AeAd HE3aBHUCHM OT KOro ObI TO HU OBIAO B CBA3aH
TOABKO (PAKTUYECKUMH OOCTOSTEABCTBAMH [EAa U ITOOACIKAIIUM IIPHUMEHe-
HHUIO K HUM 3aKOHOM HAHM MHBIM HOPMATHBHBIM IIPABOBBIM aKTOM;

2) IPHHIUII OTBETCTBEHHOCTH AIMHUHHUCTPATHBHO-IIyOAMYHOTO OpraHa,
cofiepKaHHe KOTOPOI'0 3aKAIOYAaeTCs B TOM, YTO AaHHBIH opraH HECET OT-
BETCTBEHHOCTE (B €€ IIO3UTHBHOM IIOHHMMAaHUH) 32 obecliedeHre 3aKOHHOCTH
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1 00OCHOBAHHOCTH COBEpPLIAEMBIX UM B paMKaxX aAMHUHHUCTPATHBHOIO IIPO-
U3BOJICTBA AEUCTBUY W HNPUHHUMAEMBIX UM [0 aAMHUHHUCTPATHBHOMY IEAY
pelLIeHnH, a TakyKe UMYIIECTBEHHYIO OTBETCTBEHHOCTD 3a COBEpPIIECHHE UM
HE3aKOHHBIX JEUCTBUH, IPUHATHE HE3AKOHHBIX PEILEHUHN, [IOBACKIIINX ITPU-
YHMHEHHE Bpea YYaCTHUKAM YKa3aHHOTO ITPOU3BOICTBA UAH MHBIM AHIAM;

3) OPUHIMUII HEAOIYCTUMOCTH OTKa3a aJIMHUHHCTPATHBHO-IIyOAMYHOTO
opraHa B IIPUHATUU U PACCMOTPEHUHN OOpallleHUs I'pakAaHWHAa HAH Opra-
HU3AIIUM 110 (POPMAABHBIM OCHOBAaHHSIM, CYIIIHOCTE KOTOPOTO CBOOUTCS K
TOMY, YTO aJAMUHUCTPATUBHO-IIyOAUYHBIN OpraH He BIIpaBe OTKAa3aThb 3as-
BUTEAIO B IIPDUHATHH U B PACCMOTPEHHNHU €I'0 3adBACHUA UAU 3KaA00BI I1I0 TEM
OCHOBAHHSIM, YTO UM He OBIAM COOAIO/IEHBI TPeOOBaHMA K 0DOPMAEHHUIO IO -
AEKAIUX NPUHATUIO U PACCMOTPEHHIO JOKYMEHTOB HAM CPOK IIOJAYH CO-
OTBETCTBYIOIIIETO OOpAIIEHHUsI, ECAU UX HECOOAIOIEHUE II03BOASIET BBIIBUTH
coiep3KaHNE BOAECUIBIBACHHS 3asIBUTEAS] U PACCMOTPETH AEAO II0 CYIIIECTBY;

4) mpuHIIUI obOecredeHUs OasaHca MyOAWYHBIX U YaCTHBIX MHTEPECOB B
aAMUHHUCTPATUBHOM IIPOU3BOACTBE, COAEPKAHUE KOTOPOTO 3aKAIOYAETCS B
TOM, 4YTO B XO/Ie JAHHOTO IIPOU3BOACTBA U IIPU BEIHECEHWH PEIIeHUs I10 a-
MUHHUCTPATUBHOMY OEAY JOAYKHBI YYUTBIBATBCH KaK CyOBEKTHUBHBIE (4aCT-
HbI€) MHTEPEChI AWIIA, 3aHHTEPECOBAHHOTO B pPa3peIlIeHUN OeAd, TaK U IIy-
OAWMYHBIE WHTEPEChl, a UMEeHHO mHTepeckl Poccuiickoit denepanuu, cyonb-
exToB Poccuiickoit ®enmepaliii, MyHUIIHIIAABHBIX 00pa30BaHUMi, UCXOASd U3
HEIOIIyCTUMOCTH CO3OaHH Yrpo3bl 0€30IaCHOCTH TOCyAapCTBa, KU3HU U
3[I0POBBIO AIOAEH, YXYAIIeHUs YCAOBUH JKU3HEAEATEABHOCTH HaCEACHUS U
opraHHu3anuil, IPUYHHEHHS Bpeia OKPYKAaIOIIEH cpeie, O0beKTaM KyAbTYP-
HOTO HAaCACIHS;

S) IPUHIUII y4YeTa HHAUBUAYAABHBIX IOPUIUKO-(PaAKTHIECKUX 0COOEHHO-
CTed KasK[Ooro aAMHHHCTPATHBHOIO [EAd, CYIIHOCTH KOTOPOrO COCTOUT B
TOM, YTO IIPU Pa3pelleHUHN OeAa U IPU IMPHUHATHU 10 HEMY PEIIeHHd a-
MUHHCTPATHUBHO-IIYOAUYHBIH OpraH 00s3aH IIPUHUMATE BO BHHMAaHUE WH-
OUBHAyaAbHBIE (paKTHYECKHE 00CTOSTEABCTBA AeAd, OCOOEHHOCTH IIPaBOBO-
ro cTaTyca y4aCTHHKOB aIMUHHCTPATUBHOIO IIPOU3BOACTBA H IOAOUPATE U
IPUMEHATE HOPMBI IIpaBa, ogAEKAaIIe IPUMEHEHUI0O UMEHHO K 9THM 00-
CTOSITEABCTBAM U B OTHOIIIEHUH UMEHHO 3TUX YYACTHUKOB;

6) IIPHUHITUII COOTBETCTBUS (COPa3MEPHOCTH, IPOIOPIIMOHAABHOCTH) BO3-
AaraeMbIX Ha AWIIO QIMHHUCTPATUBHBIM aKTOM IIyOAWYHBIX 00g3aHHOCTEH,
OIPUMEHSEMBIX K HEMY aIMUHHCTPATHUBHO-TIPABOBBIX MEP XapaKTepy pas-
pelraeMo#l IOPUANUKO-(PAKTUIECKOH CHUTyalluH, LEeAIM U pe3yAbTaTaM ee
pa3pelreHus U ydeTa BO3MOXKHBIX IIOCAEACTBUH UX pPeaAn3allii, colepiKa-
HHE KOTOPOTO MOXKET OBITH OIIPEIEeACHO CAEAYIOIIUM 00pa3om:

— Bo3AaraeMas Ha AWII0 00S3aHHOCTDH JOAXKHA ObITH HalpaBA€HA Ha OO-
CTUIKEHHE COOTBETCTBYIOIINX ITyOAUYHBIX IIeACH U ITyOANYHO 3HAYHUMOTI0 pe-
3yAbTaTa UCXOMd M3 CYLIECTBA pPa3peliaeMoro aIMUHHCTPATHBHOIO [IE€Aa,
€€ HCIIOAHEHHE OJOAZKHO 6I:>ITB O6’BCKTI/IBHO BO3MO2KHBIM H HE NJOAKHO BAEYb
3a coboif HapylIeHud 6asaHca MyOAMYHBIX M YaCTHBIX MHTEPECOB, a TaKKe
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He IIPEeIyCMOTPEHHOTO 3aKOHOM YILIEMAEHHUS (AUIIIEHHS, OTPAHUYEeHNd) ITpaB
JAHHOTO AUIIA MAU APYTHUX AHIL;

— OIpUMeHseMasl B OTHOIIIEHHUH AUIIA aIMUHHUCTPATUBHO-IIPABOBas Mepa,
BAEKYyIIasl TpPeKpallleHue, BPEMEHHOE OrpaHHYeHHe IIpaBa yKa3aHHOTO
AUIIa AM0O yCTAHOBAEHHE YCAOBHUI €r0 peasnu3allui, MOAXKHA COOTBETCTBO-
BaThb (OBITH COpa3MepHOM) XapaKTepy, KOHKPETHBIM OOCTOSTEABCTBAM U
BO3MOZKHBIM IIOCAEACTBUAM AOIIYIIEHHOI'O OTHUM AHIIOM HApPYIICHHUA 3aKOHa
WAM MHOTO HOPMAaTHUBHOTO IIPABOBOTO aKTa AUO0 XapaKTepy, CTeIIeHH OIlac-
HOCTHU U BO3MOKHBIM ITOCAEACTBUAM ITOTEHIITHAABHON UAU peaAbHOM yrpo3bl
6e30IIacHOCTU AMYHOCTH, OOIIIECTBA HAH rOCyJapCTBa.

III. CienHaAbHbI€ NPHHIHNLI AAMHHHCTPATHBHEIX IPOH3BOACTB,
BXOIAINUX B CTPYKTYPYy BHeCyAeOHOro aflMHHUCTPATUBHOTO IIpoliecca (pe-
TUCTPAIMOHHOTO, AUIIEH3UOHHO-PA3PEITUTEABHOT0, KOHTPOABHO-HAI30PHO-
ro, IPOU3BOACTRBA IO AeAaM 00 aaAMHUHUCTPATHUBHBIX MPAaBOHAPYIIEHUAX U
T. II.), KOTOPBbIE MOTYT OBITh 3aKPENAEHBI B COOTBETCTBYIOIIHUX TPOPHUABHBIX
demepasbHBIX 3aKOHAX.

3asaBAEHHBIH BKAAL aBTOpPOB

KononoB ITaBea UBaHOBUY — 0630p AUTEPATYPHI 110 HCCAEAYEMOM IPobAEME;
cOop ¥ cucTeMaTH3aIus JaHHBIX; aHAaAU3 U 00001IIeHHe Pe3yABTATOB UCCAe-
JIOBaHUS; HAYYHOE PYKOBOCTBO.

3r03uH Butaauii AaekceeBUY — 0030p AUTEPATYPHI II0 UCCAEAYEMO ITpobae-
Me, cOop U cUcTeMaTH3allisd JaHHBIX; aHAANU3 PEe3YABTATOB UCCAEOBAHUS.
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3awuMra Nnpasa Ha yBaXXKeHue
YOACTHOM XXU3HM Cyaen:
no3suuum EBponenckoro cypa
no NpPaBaM 4YeJyioBeKa
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Beegerve. Cyabn OOMKHbI NPUAEPXKUBATLCS ONpPefeneHHbIX NpaBui NoBedeHUsl, HekoTopble
13 KOTOPbIX BMOSIHE MOXHO PaCLEeHWTb Kak BMeLLaTebCTBO B chepy YaCTHOM XN3HU. VIMeHHO
No3TOMY BOMPOCHI ONpeAenieHns rpaHnL, cdepbl YaCTHOM XU3HU CYyAbU N BO3MOXHOCTU UX Ha-
pYyLLUEeHVs NPeacTaBnsaioTCa BeCbMa akTyanbHbIMU. B 3TOM acnekTe MHTepecHbl NpaBoBble MNo-
3uumm EBponenckoro cyga no npasam 4YenioBeka B cdepe 3almThbl NpaBa Ha yBaXKeHMe YacT-
HOW XU3HW NPUMEHUTENBHO K CyAbSM, UCCIEA0BaHMIO KOTOPbIX U MOCBSALLEHa CTaTbs.
Teopetny4eckne ocHoBbl. Metoabi. Mpu npoBegeHUN uccnegoBaHns ¢ UCMOb30BaHNEM Ona-
NEeKTUYECKOro, NOrnMyeckoro, hopmanbHO-IPUANYECKOro 1 psaa Apyrux MeTodoB MO3HaHUS
6bINN N3yYeHbl paboTbl, NOCBSLLEHHbIE NpobemMamM CyAeCKoN 3TUKKN, CTaHJapTam nosefeHus
roCyAapCTBEHHbIX Cy>XaLLMX, 3aLluTbl NpaBa Ha YBaXKeHe YaCTHOM 1 CEMENHON XN3HK, COOT-
HOLLIEHWS1 YACTHOW XM3HW M My6nnYHOM cnyx6bl. OCHOBHOE BHMMaHWe 6bIno yaeneHo aHanu-
3y npakTukn EBponerickoro cyaa no npasam YenoBeka B KOHTEKCTe 3alUTbl YACTHON XWU3HN
cypen.

Pesynstatsl uccnefnosaHusi. B ctatbe nccnefoBaHbl BONPOChI MOHMMAHUSA HYaCTHOW XWU3HU CY-
ObM C y4eTOM NpaBoBbIX No3vuuii EBponenckoro cyga no npasam Yenoseka. PaccmoTpeHbl
noaxoAbl, MPUMEHsIEMbIE NMPU OLIEHKe BO3MOXHbIX HapyLLeHui. [poaHananposaHbl KpUTepum
[OMNyCTMMOCTY BMeLLIATENIbCTBA rOCyAapCTBa B NPaBO Ha yBaXXEHWE HYaCTHOW XXU3HU CYAbW B CO-
OTBETCTBMU C NpakTUKon EBponenckoro cyfa no npasam 4enoBeka.

O6cyxpeHne n 3akmodeHne. Ciepa YacTHOWM XNU3HU CyfbM B COOTBETCTBUM C NpakTukon EB-
ponerckoro cyga no npasam 4enoBeka JOCTaTO4HO LLUMPOKA MO coAepXXaHuto, BKYas 1 cob-
CTBEHHO MPOEeCCHMOHANbHYIO AEeATENbHOCTb. [N KOHCTaTauMu BMeLLATeNbCTBa B YaCTHYHO
XXN3Hb CYAbWN BaXKEH aHann3 ero NoBeAeHns C TOYKN 3peHuns NpeabsaBnseMblX K HeMy Tpebosa-
HWIA, NOCNEeACTBMI BMeLLaTenbCcTBa AN HEro caMoro unu ero 6nmakoro kpyra. Knrouesas posnb
npu oLeHKe [OMYCTUMOCTN TAKOro BMELLATENbCTBA C YHETOM KPUTEPUEB 3aKOHHOCTU, HaNM4us
npaBOMEpHON Lienv, HEO6XOANUMOCTN B AEMOKPATUHECKOM O6LLIECTBE AOMKHA OblTb OTBEAEHA
YCTaHOBJIEHMIO CpaBeannBoro 6anaHca nyennyHbIX U YaCTHbIX MHTEPECOB.

KntoyeBble cnoBa: cyaeickas aTuka, TpeboBaHus K CyabaM, NpaBuna noBeaeHns cyabu, 4acT-
Has XXN3Hb, HEMPUKOCHOBEHHOCTb HYaCTHOW XXM3HW, NPaBO Ha yBaXKeHWe YacTHOM Xn3Hu, EBpo-
NencKuin cyg no npasam 4YefioBeka

BnaropapHocTu: VccnenosaHve BbINOMHEHO Npy hruHaHCoBONW nopaepxke PODU B pamkax
Hay4Horo npoekTa Ne 18-011-01080.

Ans umtupoBaHusa: ®omuHa J1.10. 3awmTa npaea Ha yBaXKeHWe YacTHOM XMN3HU Cyaen: nosu-
umm EBponeiickoro cyga no npaeam Yenoseka // NMpasocyaune/Justice. 2020. T. 2, Ne 3. C. 146—
164. DOI: 10.37399/issn2686-9241.2020.3.146-164.
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Introduction. Judges are required to observe certain rules of conduct, some of which can be
considered as interference in the sphere of private life. Because of this, the issues of defining
the boundaries of the judge’s private life and the possibility of violating them are very relevant.
The European Court of Human Rights has a certain practice of protecting the right to respect for
private life in relation to judges. This article is devoted to its research.

Theoretical Basis. Methods. When writing the article, the authors studied scientific works on the
problems of judicial ethics, standards of behavior of public servants, protection of the right to
respect for private and family life, and the relationship between private life and public service.
The main attention is paid to the practice of the European Court of Human Rights in the context
of protecting the private life of judges.

Results. The understanding of the private life of a judge based on the practice of the European
Court of Human Rights is studied. The approaches applied to the assessment of such violations
are considered. The criteria for the permissibility of state interference in the right to respect the
private life of a judge are studied.

Discussion and Conclusion. In accordance with the practice of the European Court of Human
Rights, the sphere of a judge’s private life is interpreted broadly, including professional activities.
To identify interference in the private life of a judge, it is important to analyze his behavior in terms
of the requirements imposed on him, the consequences of interference for himself or his close
circle. A key role in assessing the permissibility of interference, taking into account the criteria
of legality, legitimate purpose, and necessity in a democratic society, should be assigned to
establishing a fair balance of public and private interests.

Keywords: judicial ethics, requirements to judges, rules of conduct of judges, private life, privacy,
right to respect for private life, European Court of Human Rights
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BBeneHnue

Cyﬂe6Hme OpraHbl, OCYIIIECTBASIS IPAaBOCYAHE U ObeciednBas TEM CaMbIM
BEPXOBEHCTBO IIpaBa, 3aHHUMAIOT BaXXHOE MECTO B (PYHKIIMOHHPOBAHUU
IPaBOBOrO TOCYyAapCTBa U UTPAIOT OCOOYI0 POAB B XKU3HHU obIecTBa. Mc-
XO/ISI U3 3TOTO CYAbsIM IIPEMOCTABASIIOTCS CEPhE3HBIE TAPAHTHUH U [TIOAHOMO-
qHUs, HO IPH 3TOM K HUM IPEIbSIBASIOTCS M BECbMa CTporue TpeboBaHus,
0e3 cobAIOmeHUsT KOTOPBIX HEBO3MOXKHO O0OECIEYHTH TOJAMHHOE OOBEpPHUE
ob1tecTBa K cyay. UmenHo mmoaromy KoHCYyABTATUBHBIN COBET €BPOIIEHCKUX
CyleHl yKasbIBaeT, YTO (PYHKIIMOHAABHAS AECTHTUMHOCTBL Ccyneii, B OTAU-
YHe OT KOHCTUTYIIMOHHON U (POPMAaABHOMH, «3aCAYKHUBAETCS AUIIL paboToit
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Ha MaKCHMaAbBHO BBICOKOM YPOBHE C CO6AIOJI€HI/I€M BBICOKHX OTHYECKHX
TpeboBaHmMi»'.

B cBo1o ouepens, TpeboBaHUS K CYABSIM, 3aKPEIIACHHbIE Ha MEXKIYHAPOI -
HOM M HaIlUOHAABHOM YPOBHAIX B aKTaxX Pa3sAHYHOMN IOPUANYIECKON IPHUPOABI
U CHABI, 3a49aCTyI0 IIPEAIOAATal0T BO3MOXKHOCTB IIPOBEPKH U PaACKPBITHA
OIPEAEAECHHBIX ACIEKTOB, OTHOCAIINXCA K AUYHON >KHU3HU.

Mexnay Tem 3ammuTa cephbl YaCTHOH KHU3HH I'apaHTHPYeTCd BasKHEHIITH-
MH MEXIyHapOAHBIMU aKTaMHU B cdpepe 3alllUThI IIpaB YeaoBeKa?. B pamkax
HPEAYCMOTPEHHBIX UMH KOHTPOABHBIX MEXaHH3MOB, IIpexae Bcero EBpo-
HelcKoro cyaa IIo IIpaBaM dYeAoBeKa (masee TakxKe — EBpomneHickuit cyn), ux
IIOAOKEHHS, OTHOCAIIHECHd K 3alllUTe YaCTHOM XKHU3HHU, IIOAYYAIOT 3a49acTyIo
BeCbMa MHTEPECHYIO HHTEPIIPETAIHI0, OXBaTblBasd BCE HOBbIE CIEPHI YEAO-
BE€YECKOH KU3HH, B TOM YHCAE U IPOPECCHOHAABHYIO NeITEABHOCTb.

B cBf3U ¢ 9THUM BOIPOCHI (POPMHUPOBAHUS OIPENEACHHBIX IIOAXOMAOB HU
BBIIBACHHUS KPUTEPHEB COOTHOIIEHHS ITyOAMYHBIX M YaCTHBIX HHTEPECOB
IIpH 00eCIIeYeHHUH 3allUThl c(hephbl YACTHOH KU3HHU CyAbH IIPEICTaABATIOTCS
BecbMa aKTyaAbHBIMHU. [lo3uiinu, BeIpaboTaHHble EBponeicKuM CcyzioM IIpHu
OCYILIECTBACHUHU 3alllUThI [IpaBa Ha YBa*K€HHE YACTHOM U CEMEHHOMN KU3HU,
rapaHTHPOBaHHOIO CT. 8 KOHBEHIINH O 3alliTe IIpaB YeAOBEKA U OCHOBHBIX
cBobo (masee Takke — EBponelickas KOHBeHITHsI, KOHBeHIHs), IpeacTaB-
AAIOTCAd BECbMa UHTEPECHBIMU U ITOAE3HBIMMU.

TeopeTHYecKHEe OCHOBBI. MeTOABI

[IpeqMeToM HACTOSLIEY CTATHLU IBASIOTCS OIpPEeOeACHUE ITOHATHS «dacTHas
JKU3HL» CYABH U YCTAHOBAEHHE MOITYCTHMBIX IIPENEAOB BMELIATEABCTBA B
Hee B paMKaX CAOXKHUBIIIHXCS B IIPaKTHKe EBporefickoro cyna I1oaxomoB.

Bompocs!l 3ammyThl 9YaCTHOM KHM3HH CyIAEM B IpPakKTHKe EBpomeinckoro
cyZla B HAyYHOH AMTEpAType NPaKTHIECKH He aHAAU3HUPOBAAHUCH, HO HCCAE-
JOBaHHUE NAaHHON IpobAeMaTHKHU ITOTPeO0BAAO N3YIeHHS PabOT POCCUHMCKHUX
U 3apy0esKHBIX IIPaBOBEIOB B COILyTCTBYIOIINX cepax.

Brian m3ydeHBI TPYyAbI, IIOCBAIIEHHBIE IIPOOAEMaM CyAeHCKOH 3THKH,
cTaHAapTaM IIOBeAEeHUS TOCYAaPCTBEHHBIX CAYKAIINX. OTO paboThI CAEAYIO-
X poccuiickux ydeHsix: E.B. Bypaunoit [2018], M.M. Kaeangposa [2015;

! CocrosiHHne CcyneOHOM CHUCTEMBI U ee B3aUMOIEHCTBHE C APYTUMHU BETBIMH BAACTH B
COBPEMEHHOM [AE€MOKpPaATHYECKOM rocygapcrBe: 3araroueHne KoHCyABTATHBHOIO CO-
BeTa eBPOIeHCKUX cyael oT 16 oktabpa 2015 r. Ne 18 (2015), 1. 17. Joctym u3 crpa-
BOYHOM IIpaBoBoOi cucteMsbl «KoHcyabTaHTIIAIOCY.

2 Cwm., HaipuMep: Bceob1ias mekaapariusa npas yeaoBeka oT 10 gekabpst 1948 ., cr. 12.
Hoctyn u3 cripaBodHOM mpaBoBoiM cucTeMbl «KoHcyabTaHTIIAIOCY; MexkayHapoaHbIN
aKT O IPaskJaHCKHUX U IIOAUTHYECKHX IIpaBax oT 16 nekabps 1966 r., cr. 17. [Joctyn
U3 CIIpaBOYHOU mpaBoBoil cucteMbl «<KoHcyabTaHTIIATOCY; KOHBEHITHNA O 3allUTe IIpaB
YeAOBeKa U OCHOBHBIX CcBo6Go oT 4 Hos0pa 1950 r. (B pea. ot 13.05.2004), ct. 8. Hdo-
CTYII U3 CIIpaBOYHOU IIpaBoBoii cucteMsl «KoncyabTantllatoc»; 1 ap.
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2016], T.H. Hemrataesoii [2019], A.A. CoaoBbeBa [2015a; 2015b], M.B. Ily-
rypoBa [2013] u apyrux, a Takxke 3apyoexssbix: [. 'ynmana u [Ix. Kosna
[Goodman, D. and Cohen, G., 2018], P. [leBauna u A. [loneka [Devlin, R. and
Dodek, A., 2017], Ox.P. [Iaanra [Plant, J.F., 2018], [x. Tarrona, K. Mak
u C.P. Ouaum [Tutton, J., Mack, K. and Anleu, S.R., 2018], I1.[. ®yrTa u
[>x. Kaunrepa [Foote, P.D. and Clinger, J., 2018], b. Xeumiena [Henschen,
B., 2017], K. Xoaauca [Hollis, K., 2002] u ap.

B mporecce IOATOTOBKH CTaTBbU HCIIOAB30BAaHBI TPYABI II0 BOIIpOCaM
MeXKyHapOHO-IIPaBOBOM U HalTMOHAABHOH 3alllUTHI IIpaB YEAOBEKA, B OCO-
OEHHOCTH IIpaBa Ha yBasKeHHE YACTHOH U CeMEHHOH KU3HU, B TOM YHC-
Ae B IIpakTHKe EBporneiickoro cyza mo npasaM deaoBeka: C.B. BapuHona
[2015], A. Buaaemca [Willems, A., 2014], M.A. I'paueBoit [2013], 5.H. Kaguu-
koBa [2011], A. Aukcuncku [Lixinski, L., 2014], [1.3. IToauBanoBo# [2010],
E.H. ITonepuHoii [2014], 1. Poansu [2014], 3.B. Taranunoii [2018], A. Teit-
aop [Taylor, L., 2017], . Xappuca, M. O’Boiiaa, K. Yopbpuka [2017] u np.

Brlan m3y4YeHBI TakK:Ke TPYyAbl, IIOCBSIIEHHBIE ITpoOAeMAaTHUKE 3allli-
Tl YACTHOH KU3HU ITyOAMYHBIX AHI], COOTHOLIEHHS YACTHOH KHU3HHU U IIy-
OAMYHOM CcAyzKOBI, B OCHOBHOM — C TOYKH 3peHHs IIpobaeMbl oO0HapomoBa-
HHUSI COOTBETCTBYyIOIIeH nHpopMmanuu [Petersen, D.L., 2013; Riffe, D., 2003;
Streiffer, R., Rubel, A. and Fagan, J.R., 2006; Thompson, D.F., 2011; Woj-
dynski, B.W. and Riffe, D., 2011].

[IpoBenmeHUe MCCAeOOBAHUS ITIOTPEOOBAAO HCIIOAB30BAHUS AUAACKTHYE-
CKOTO MeTofla II03HAHHs, a TaKXKe TaKHX HayJIHBIX METOIO0B, KaK AOTHYe-
CKUH, (pOPMAaABHO-IOPUANYECKHN, U WHBIX IIPH COOAIOIEHHH B IIEAOM CH-
CTEMHOTI'0 IIOAXO0MA.

KaroueBoe MecTo OBIAO OTBEAEHO H3YyYEHHIO ITOCTaHOBAeHUIT EBpomeii-
CKOTO CyZa, BEIHECEHHBIX II0 XXKaao0aM Ha HapylreHue cr. 8 EBponeickoit
KOHBEHITUH, B KOHTEKCTE OCYIIIECTBACHHUS CYAbIMH CBOeH ITpodeCCHoOHaAb-
HOU AesaTeAbHOCTU. VMCcroAp30BaHbI M HpPaBOBBIE MO3UIIUU EBpPOIENCKOTo
cyna, chopMyAHpPOBaHHEIE 10 3XaarobaMm Ha HapylleHue cBoOOABI BbIpazKe-
HUSI MHEHUH, UHBIX ITPaB, FapaHTHUPOBAaHHBIX EBponelcKol KOHBEHIIHUEH, B
X B3aHMOCBS3H C IIPEIMETOM HUCCAEIOBAHHUS.

Pe3yaAbTaThl HCCAEAOBAHHS

1. ITonumaHue chepbl HACMHOU HUSHU CYObU U NpaKmura
Eeponeiicko20 cyoa no npaeam uenoeexa

B ropuanyeckod HaykKe B OTHOILEHHUU IIOHATHSA «dacTHasl >KU3HB» MOXKHO
BBIJICAUTB [Ba OCHOBHBIX IIOAXO0/A: Y€PE3 [IEPEYNCACHUE OTAEABPHBIX CTOPOH
CYILIECTBOBAHHA YEAOBEKA, KOTOPBIE HE MOAAEXKAT PACKPBITHIO AL IIOCTO-
POHHUX, A00, HA0OOPOT, METOAOM HCKAIOUEHUS cpep KU3HH, KOTOpPhIE He
oTHOCHTCH K yacTHoi [Bapunos, C.B., 2015].

B nmpakTuke EBponeicKoro cyaa MOHATHE YaCTHOM M CEMENHOM KU3HU
IIOAYYHMAO BECbMA LINPOKOE TOAKOBAHME, HA HAIIl B3TAd/], C HCIIOAB30BaAHHUEM
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B Pa3AMYHBIX CUTYAIlUgX O0OMX yKa3aHHBIX ITOAX0A0B. Kak HEOMHOKPATHO
OTMEYaA B IIOCTAHOBACHUAX EBpoOmercKUU Cyz, YacTHas JKU3HBb IBAIETCS
II0 CMBICAY IIOAOKE€HUY cT. 8 KOHBEHIIMU HIIUPOKUM HOHSTHEM, KOTOPOMY
HEBO3MOXKHO [IaTh HCUepIIbIBalolllee onpeneseHne’. B HacTosiee BpemMd B
TOAKOBaHUU EBpPONENCKOro cyga OHa BKAIOYAET TPHU OCHOBHBIX 9A€MEHTA!
(bI/I3I/I‘IeCKyIO, IICUXOAOTHYECKYIO HAHU MOPAABHYIO HEIIPHKOCHOBEHHOCTD,
KOH(PUAEHITHAABHOCTD (privacy), HAeHTHIHOCTE".

[lepeueHb cep, OTHOCIIMIUXCA K YaCTHOM KH3HH, IIOCTOSTHHO IOIIOAHS-
eTcs B IpakTuke Cyna, B pe3yAbTaTe Yero AazKe OTMEUaeTCs, UTO OHa «TeM
caMBIM IIOCTEEeHHO TPaHC(OPMHUPYETCs B OOIIyI0 CBOOOAY AeHicTBU. [aa
IOHUMAaHUS cpephl, BKAIOUAEeMOU B IIOHSATUE «JacTHAasI JKU3Hb CyIbH», BaXK-
HO, 9YTO C y4YE€TOM TaKHX II0AXOA0B YaCTHad KH3HBb OXBaThbIBACT U B3aN-
MOﬂCﬁCTBHC C APYTrHMMHU AIOABMHU, YTO BIIOAHE COOTBETCTBYET BBIACACHHUIO B
€BPOIIEMCKON HPaBOBOM AOKTPHUHE ABYX COCTABASIOINIMX YACTHOM KHU3HU:
AMYHOM YaCTHOM (IepPCOHAABHO-UHTHUMHOM) U COIIMAaAbHON YacCTHOU >KU3HU
[Tananmuna, 3.B., 2018, c. 121].

Takum obpaszoMm, EBponetickasg KOHBEHIIUS B CT. 8 IPSIMO He IpeaycMaT-
pHBaeT 3allUTy IPoecCHOHaALHON NedATeAbHOCTH, HO B TpakKToBKe Cyna
HEePBBIH 9A€MEHT YaCTHOH KU3HU — PU3NYIecKad, ICUXOAOTHYEeCKas HAU MO-
pasbHad HEIIPUKOCHOBEHHOCTDH — IIPEAIIOAATAET B YUCAE€ MHOXKECTBA HHBIX
aCIIeKTOB W 3alllUTy [IpaB B 00AaCTH IPOPeCCHOHAABHOM AesTeABHOCTH®.
Boaee Toro, kak orMeuaeT EBponeickuii cyz, «He Bcerga BO3MOXKHO UYETKO
pas3rpaHuYnTh, Kakas AedTEeAbHOCTh YEAOBEKA COCTaBASET YacThb €ro IIPo-
drecCrOHAABHOM AU AEAOBOH KU3HU» .

Bamura cdepbl ITPoPeCCHOHAABHOH OedTEeABHOCTH B KOHTEKCTE IIpa-
Ba Ha yBaXX€HHE YaCTHOMW M CEMEWHOM KH3HUW HE BCErJa IIOAB3YETCH IOM-
LEPKKOM Bcex cyned EBpornelickoro cyza 1o mpasaM deaoBeka. Hanpuwmep,
cynbs Kypuc B OcoO0OM MHEHHHU IO [eAy «IpMEHbH MPOTHUB BeHrpuu» BbI-
CKa3aA HeECOTAACHE C TEM, YTO IIOHATHE «IIPaBO Ha yBa*KE€HUE YaCTHOM KU3-
HI» PACIPOCTPaHIETCd HACTOABKO JAAEKO, YTO BKAIOYAeT B cebda mpasBo He

3 TlocraHoBAeHMe EBpome#ickoro cyza Io IpaBaM deAoBeKa II0 neAy «[lappuaso
(Parrillo) mpotuB Utaaun» ot 27 aBrycra 2015 1., § 153. Joctyn U3 cripaBoYHOH IIpa-
BoBOHU cucreMbl «KoHcyabrTaHTIIAIOCY.

Guide on Article 8 of the European Convention on Human Rights. Right to respect
for private and family life, home and correspondence. Updated on 31 August 2019,
§ 70. URL: https://www.echr.coe.int/Documents/Guide_Art_8_ENG.pdf

5 Cosragarolilee MHeHHe cyapu Koskumrroga Boiituiiieka 1o meay «9abepre (Elberte)
npoTtuB AaTBuiickoil Pecrybamkmy, m. 4. [JoCTyII U3 CIPaBOYHOM ITPABOBOM CHUCTEMBI
«Koucyartrantllatoc».

¢ Guide on Article 8 of the European Convention on Human Rights. § 130-134.

7 TlocraHoBAeHUEe EBpomeiicKOTO Cya Mo IipaBaM deAaoBeKa 110 aeAy «Humuir (Niemietz)
npotuB ['epmanum» ot 16 mekabpsa 1992 r., § 29. [Joctyn M3 CIpaBOYHOH IIPaBOBOH
cucteMsl «KoHcyabTanTlIAIOCY.
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OBITH YBOAEHHBIM 6€3 rapaHTHi, IIPeayCMOTPEHHBIX BO BTOPOM IIYHKTE CT. 8
EBpomneiickoli KOHBEHIIUH, C TAKOH JOAKHOCTH, KaK JOAYKHOCTb 3aMECTUTE-
Ad Ipencenateas BepxoBHoro Cyna, ¥ ¢ TeM, YTO 3aHATHE TAKOTO IIyOAMY-
HOro rocta (o KpaiiHell Mepe [0 CTAHOAPTHOTO UCTEYEHUS CPOoKa IIOAHO-
MO4YHH) OTHOCHUTCH K cpepe 4aCcTHOM KUIHUS.

OnHakKo K HACTOSIIEMY BPEMEHH ITpakKTUKa EBponelickoro cyaa 1o mpa-
BaM 4E€AOBEKA 10 JAHHOMY BOIIPOCY CAOXKHAACh, TOAKOBAHHE YaCTHOM KU3-
HH, BKAIOYAIOIIlee BOIIPOCHI IIPOPECCHOHAABHOM eI TeABHOCTH, IIPUMEHSIET-
Cd IIPHU Pa3penIeHHud COOTBETCTBYIONIUX 3KaA00.

EcrecTBeHHO, YTO YacTHAS KU3Hb CybU MOKET ITTOAVIUTD 3allUTy U B paM-
Kax WHBIX aCIIEKTOB YaCTHOM KW3HH B COOTBETCTBHH cO cT. 8 EBporeiickoi
KOHBEHIIVH, HAIIpUMepP, OTHOCUTEABHO OXPAaHbI IIpaB Ha N300paskeHue U (poTo-
rpacuu, UxX OIyOAHKOBaHUeE, JAHHBIX AU, HH(OPMAIIUU O 300POBbE U AP.°

Hapsany ¢ HEIpUKOCHOBEHHOCTBIO AU YBasKEHUEM YaCTHOM KHU3HU B CO-
oTBeTCTBUU C EBporelickoll KOHBEHIIUEN U ITPAKTUKOU €€ IIPUMEHEHUI 3a-
LIIUTE TOOAEKHUT TaK¥Ke BayKHOE AL YCIIEIITHOTO B CBOEH ITpodecCHUu deAroBe-
Ka IIpaBo Ha 3aruTy peryranuu. Crathsa 8 EBporneficko#t KOHBEHIINH IPIMO
He IIpeAyCMaTpUBAET 3alIUTy PEIyTalluH, HO, KaK CIIPABEJAUBO OTMEYEHO
EBponielickuM CynoM, «peIryTallus AUIA, JazKe €CAN OHO IIOABEPraeTcd KpH-
THUKE B KOHTEKCTe IIyOANYIHBIX Ne0aToB, COCTAaBASIET YaCTh €I'0 HHAUBHIYaAD-
HOCTHU U IICUXOAOTHMYECKON HEIIPHKOCHOBEHHOCTH»!?, [IOAYYad TEM CaMbIM 3a-
LIIUTY ¥ B paMKax IIpaBa Ha yBaKeHUe YacTHOH U ceMelHOM KU3HU.

HNHTepecHO, 4YTO «pEmyTallMOHHBIE IIOTEPH» aHAAU3HUPYIOTCd EBporein-
CKHUM CYy[OM C TOYKH 3PEHHd KaK IIPoecCHOHaALHOM, TaK M COIMaAbHOH
penyranmu. I[IpodeccroHasbHasd PEIyTalsd OTHOCHUTCS K OILIEHKE PEe3yAb-
TaTOB [AESITEABHOCTH B Ka4deCTBE CyAbH, KOMIIETEHTHOCTH, ITpOdpeCcCHOHAa-
an3Ma. ColmasbpHasl peryTalys pacCMaTpUBaeTCs C TOYKH 3PEHUS OLIEHKU
MOPAaABHBIX KA4YeCTB, ANYHOCTH U MOPAOOYHOCTU CYAbU B OOAee LITUPOKOM,
3THUYECKOM 3HAYEHUU''.

Ho peyb He moAXKHA UATH O CUTyallUSX, KOT/ZA peIlyTalusd AHIa IIocTpa-
[aAa B pe3yAbTaTe ero COOCTBEHHBIX AEUCTBUM, IIOCAEACTBHUSI KOTOPBIX OBIAK
IIpeAcKa3yeMbl (COBEPIIIEHHE IIPECTYIIACHUS, HAPYIIIEHUS HHOTO XapaKkTepa,
KOTOPBIE BAEKYT 3a COOOH IOPUANYECKYIO OTBETCTBEHHOCTE U UHBIEe HebAaro-
IPUATHBIE IIOCAEICTBUS OAS YaCTHOM KU3HMU)'2.

Ocoboe muenune cynbu Kypuca mo geay «9pmensu (Ermenyi) mporuB Beurpum, m. 1.
URL: http://hudoc.echr.coe.int/eng?i=001-168782

° Guide on Article 8 of the European Convention on Human Rights, § 71-245.

ITocranoBAeHMEe EBpoIeicCKOro cyza Imo mpaBaM YeAOBeKa II0 AeAy «/eHHCOB IIpo-
TUB YKpauHbD OT 25 ceHTsabpa 2018 r., § 97. URL: http://hudoc.echr.coe.int/
eng?i=001-186216

1 Tawm ke, § 125-131.
12 Tawm ke, § 98.
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2. OcHoeHble nodxo0sbt Eeponeiickozo cyoa no npaeam uenoeexa
K 6blsl6/leHU0 HaPpYUWeHUll NPaea HA yearceHue UACMHOU HUSHU
U 3auuma 4HacmHoii HU3HU cyovu

Kak u B AI000O# cHTyalluu BBISBACHUS HapPYIIEHUd IIpaBa Ha yBaxKeHUE
YaCTHOU KU3HU, B CAydae C BOIIPOCAMU BMeEIIATEABCTBA B YACTHYIO KU3Hb
cynpu EBpormedickuil cyzi UCXOOUT U3 psma obIux mpaBuA. [Ipexxme Bcero
PeYb UOET O TaK Ha3bIBAEMOM [ABYXCTyII€HYaTOM TECTe, T. €. OTBeTax Ha BO-
IIPOCHI O TOM, IOATIAIAET AU XKaaoba 1o AetficTBue ct. 8 EBpornieickoit KOH-
BEHIIUU U UMEAO AU MECTO BMeIIaTeAbCcTBO [Poanns, U., 2014, c. 14-16].

EBpormneiickass KOHBEHIIHSI TapaHTHPYET 3alllUTy OT BMEIIaTEAbLCTBA B
YaCcTHYIO KH3Hb AWUIA, T. €. B IePBYIO odepelb pedb 37eCh HIAeT O KAac-
CHUYECKUX HETATHUBHBIX 003aTEABCTBAX TOCYyZapCTBa: BO3AEPKUBATHCS OT
BTOpP3KEeHHUd B c(pepy JacTHOM KU3HU B COOTBETCTBUHU C TEMHU IIOAXOMaMHU
K ee TIOHUMAaHUI0, KOTOpble OBIAM M3A0KEHBI BhINIe. Ho y rocymapcrBa Mo-
T'YT BO3HUKHYTH U [TIO3UTHUBHBIE 00513aTEABCTBA, ITPEAIIOAATAOIIHE COBEPIIIE-
HUE OIIPEeOEACHHBIX AeHCTBHH C ILIEABIO 3allUThI CPephbl YACTHOH KU3HU OT
BMeIIaTeABCTBA. B paMKaxX HCIIOAHEHHS TaKUX ITO3UTHUBHBLIX 00S3aTEABCTB
rOCyZapCTBaM IIPENOCTABAAIOTCH IIUPOKHUE IIPEAEAbl YCMOTPEHUS, BBIOOD
MEKIY PAa3AMYHBIMHU CIIOCOOaMH M CPeACTBAMHU BBITIOAHEHUS CBOMX 00d3a-
TeAbCTB®. Ho «I1paBO OKOHYATEABHOU OIIEHKH IIPUMEHHMOCTH B JOCTATO4-
HOCTHU IIPUHATHIX HAIlMOHAABHBIMH BAACTSMM PeELIEHUM ocTaeTcd 3a EBpo-
IIEUCKUM CygOM»!*.

[Tpu o1leHKe HaAWYUS BMeNIaTeAbCTBA B YaCTHYIO KU3Hb CyAbU EBporeii-
CKHUH Ccy[ II0 IIpaBaM Ye€AOBEKA MOIKET OLIEHHUTDH CUTYyaIlHIO C YIE€TOM OIIpe/e-
A€HHOT'O MUHUMAaABHOTO YPOBHA. OTOT OAXO0/ IIPUMEHSIETCS B JeAaX, Kaca-
IOITUXCSA ITPOoPeCCHOHAABHOM NeITEABHOCTH, KOTIa Mepa, IPUHATAasI B OTHO-
IIEHUU AWIlA, HAIIPUMEDP YBOABHEHHE, TAKXKE OLIEHUBAETCHA C TOYKHU 3PEHUS
CEPBbE3HOCTH TEX IIOCAEICTBUU, KOTOPbIE UMEAU MECTO [AS HEro camMoro u
ero «OAMIKHEro Kpyrar. «3asBUTeAb 0093aH ONPENEAUTh U Pa’bICHUTH KaK
KOHKPETHBIE IIOCAEACTBHUS OCIIapHUBaEMON MePEI IAd CBOEH YacTHOM XKU3HH,
TaK ¥ XapakTep U MacIITa0bl IIPHYMHEHHOTO eMy yIiepba, a TakzKe HazAe-
JKaIMM 00pa3oM 060CHOBATH CBOU YTBEPIKIAEHUI'S.

B TlocranoBaenuu o feay «/leHHCOB IPOTUB YKpPaWHbl», BBIHECEHHOM II0
JKanobe Ha BMEIIaTeAbCTBO B IIPUHAIAEIKAIIIEE 3asIBUTEAIO IIPABO HA yBaXKe-
HHE YaCTHOU KU3HU B CBSI3U C OTCTPAHEHHUEM OT AOAKHOCTHU IIpeiiceaTe-

ITocraHoBAeHME EBpomeiickoro cyaa Imo mpaBaM 4eA0BeKa 110 aeAy «/lyberikas u apy-
rue (Dubetska and Others) npotuB Ykpaunsl» ot 10 dpeBpaas 2011 r., § 141. Joctyn
U3 CIIPAaBOYHOM IIpaBoBoii cucteMbl «KoHCyAbTaHTIIAIOCY.

[TocranoBaeHue EBpomeilickoro cyma Mo mIpaBaM dYeaoBeKa II0 aeay «PaneeBa
(Fadeyeva) npotus Poccutickoii denepamum» ot 9 mrora 2005 r., § 102. Joctym u3
CcIipaBOYHOU mIpaBoBoH cucTeMsbl «KoHCyAabTaHTIIAIOCY.

[TocranoBaeHue EBpornetickoro cyna 1o nmpaBaM deAOBeKa IIO AeAy «/leHHCOB IIPOTHUB
Yrpaunsb, § 114.
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A1 KMeBCKOro aneAAsIIMOHHOTO 8 IMUHHUCTPATHBHOIO CyAa (IPH 9TOM IOAK-
HOCTB Cy[bH ObIAa 3a HUM COXpaHeHa), ObIAM CHCTEMAaTH3HPOBAHBI IT0IXO0-
[bl, IPUMEHAEMbIE IPHU aHAAU3€ HAPYLICHUH IpaBa Ha yBa*KE€HHE YaCTHOM
JKU3HH, CBA3aHHBIX C IIPOPEeCCHOHAABHOH NEeATEAPHOCTBIO AWUIIA, B TOM YHC-
Ae cyabH. B uncae Takux ObIAM Ha3BaHBI Ba I10X0/1a: OCHOBAaHHBIH Ha IIPHU-
4YUHaX U OCHOBAHHBIM HAa ITOCAEACTBHUAX C BO3MOXKHOCTBIO UX KOMIIAEKCHO-
ro IPpUMEHEHHUSI. BTOpOoM moaxon TaKzKe IIPEAIIOAATraeT OLIEHKY CEPbE3HOCTH
TeX MOCAEACTBUH, KOTOPBIE IIPETEPIIEBAET 3adBUTEAD B CBA3U C BMEIIATEAD-
CTBOM B IIPaBO Ha YBa*K€HHUE YACTHOM >KU3HHU.

[TpuMmepoM IpHUMEHEHHd IIEPBOTO IIOAXOJA MOXKET CAYKUTBH IlocTaHOB-
AeHHe EBporerickoro cyna 1o nmpaBaM 9e€AOBEKa II0 AeAy «E3nbiHap IIpoTHUB
Typuuwn», rne Cyn npoaHasU3HpPOBaA [OCPOYHOE IIPeKpallleHHEe ITOAHOMO-
4UH CyAbH B CBA3HU C €€ IIOBEAEHUEM, HE COOTBETCTBYIOIIUM CTATyCy CYAbH,
C TOYKH 3PEHHS COOAIONEHMS IITpaBa Ha YBasKEHHE YaCTHOM KHU3HH. BbIao
YCTAQHOBAEHO, YTO NOCPOYHOE IIpEeKpallleHHe ITI0OAHOMOYHU CyapH OBIAO BO
MHOTOM O0YCAOBAEHO IIOBEJEHHEM B paMKax Tex cep, KOTOPbIE TPaIUIIH-
OHHO OTHOCSITCS K YaCTHOH KHU3HHU YEAOBEKa: OTHOILIEHHUS C MAaTEPhIO, B TOM
YHCAE€ OTAEABHOE OT Hee IIPOXKHUBaHUe; OAN3KHE OTHOLIEHUHT C aJBOKaTOM;
CTUAB B ofieK/e (HOIIIEHHE MUHU-IO0KH), MAKHUIXK'®,

Bropo#l moaxon B OTHOIIEHMH CyAed ObIA IIPHMEHEH, HAIIPpHUMeEp, B [e-
Aax «9pMEHBU TPOTUB BeHrpum»'’, «OaekcaHap BoAKOB IPOTHUB YKpPauHbBD» '8,
«KyankoB m apyrue IIpoTUB YKpauHbD', «/l€eHHUCOB HPOTHUB YKpPaWHBI?.
B ykaszaHHBIX IIpellefeHTaxX Pedb I1Ad MCKAIOUHTEABHO 00 OIleHKe IIpodpec-
CHOHAABHOH AEATEABHOCTH KaK JA€MEHTAa YaCTHOU XKU3HHU AULA B CBA3HU C
JOCPOYHBIM IIPEKPAILEHUEM IIOAHOMOYHUH CyAbH, IIPEACEeNaTeAs UAU 3aMe-
CTUTEAd IIpeacenaTend cyaa.

B Tpex mepBbIX Ha3BaHHBIX JeAax EBpoNeNCKHU Cyd paclieHHUA IIpeKpa-
IIIEHHE COOTBETCTBYIOIMX IIOAHOMOYHH KakK HapylleHHE IIpaBa Ha yBaXKke-
HHE YacCTHOM KHU3HH, COYTS ITOCAEACTBHSA TaKOH MEPBI CEPHE3HO IOBAHUAB-
ITMMH Ha 3HAYUTEABHYIO 4acThb IIPO(PECCHOHAABHBIX HMAM APYTHMX OTHOIIE-

ITocranoBaeHue EBpomeiickoro cyza II0 IIpaBaM deAoBeKa 10 geAy «E3mbiHap
(Ozpinar) iporuB Typruwm» oT 19 oktabpa 2010 r., § 43. URL: http://hudoc.echr.
coe.int/eng?i=001-101212

[TocranoBAeHVEe EBpomeiickoro cyza II0 IIpaBaM dYeAOBeKa II0 OeAy «OpMeHBU
(Ermenyi) mporuB Beurpuu ot 22 Hoa6ps 2016 r. URL: http://hudoc.echr.coe.int/
eng?i=001-168782

ITocranoBAeHMEe EBpoOIe#icKoro cyaa o mpaBaM deaoBeKa 1o meAy «Oaekcanap Boa-
koB (Oleksandr Volkov) nporuB Ykpaunsl oT 9 gaBaps 2013 r. URL: http://hudoc.
echr.coe.int/eng?i=001-115871

[TocranoBaeHue EBpormefickoro cyza 1o rmpaBaM deaoBeKa 1o aeay «KyAmKoB U apy-
rue (Kulykov and Others) npotuB Ykpauus» ot 19 guaBapa 2017 r. URL: http://
hudoc.echr.coe.int/eng?i=001-170362

[TocranoBaeHue EBpornetickoro cyga 1o nmpaBaM dYeAOBeKa IIO AeAy «/leHHCOB IIPOTHUB
YKpauHBD.
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HUP COOTBETCTBYIOIIIMX AMIl, CKa3aBIINMHCS Ha «DAMXKHEM Kpyre» H3-3a
HoTepH 3apaboTKa, peryTaitum?'.

B neae «/leHncoB IpOTHUB YKpPauWHEBD, II0 MHEHUIO EBpormelickoro cyaa 1o
IIpaBaM 4eAOBEKa, 3aIBUTEAb HE CMOT JOKa3aTh HU HAAUYHS CEPHE3HBIX Ma-
TePUAABHBIX UAU WHBIX [TIOCAEICTBUH IASI €TO «OAMKHET0 Kpyra», HU IIpodbaem
C BO3MOXKHOCTBIO YCTAHABAUBATh U IMOAACPKUBATH OTHOILEHUA C CO CBOH-
MU KOAAETAMH, HU IPUYHHEHHS CEPhE3HOI'0 Bpeaa ero penyranuu. B urore
CyzmoMm OBIAO ITPU3HAHO, YTO OTCTPAHEHHE 3adBHUTEAT OT IOAKHOCTH HMe-
AO OTPAHUYEHHOE HEraTUBHOE BO3AEHCTBHUE HA €r0 YaCTHYIO KH3Hb, HE 0-
CTUTAO YPOBHSI CEPHLE3HOCTH, HEOOXOAMUMOTO [AS TOrO, YTOOBI BO3HUK BO-
Ipoc ¢ ToYKH 3peHud cT. 8 KoHBeHIINM, U XKaao0a B 9TOH 4acTu Oblra IIPHU-
3HaHa HEIIPHUEMAEMON .

B cBoro ouepenpb, B yK€ YKa3aHHOM B CBSI3H C IIPHMEHEHHEM IIEPBOIO
kputepuda IlocranoBaeHuu «EsnbviHap npotuB Typuumn» EBponelickuit cyn
yKa3aA U Ha Ccepbe3Hble ITOCASICTBUS [AS PelyTalluu, Oyaylero, Kapbepsbl,
IIOCKOABKY CYIbsl, OTCTPAHEHHBIM OT AOAXKHOCTH, aBTOMAaTHUYECKU yTpadu-
BaeT TAKKe€ BO3MOXKHOCTBb CTaTh aIBOKATOM?®, HCIIOAB30BaB TEM CaMbIM H
BTOPOM IIOAXOLI.

3. Kpumepuu donycmumoz20 emewamenscmea 2ocyoapcmea
6 Npaeo Ha yearceHue 4UaACMHOU H U3HU CYobU

ITpu Bceit cBoe#t BasKHOCTH cpepa YacCTHOH KU3HU HE OTHOCUTCH K YUHC-
AY TIOAB3YIOIIUXCH aOCOAIOTHOM 3aIIUTOH, B psAle CAyIaeB BMEIIATEABCTBO B
HEe MOXKET OBbITh ITPU3HAHO AOMYyCTUMBIM. [1000HBIH ITOAX0D UMEET A0CTAa-
TOYHO TAyOOKHe UCTOpUYecKHe KOpHH. Tak, eme B [peBHel ['permu cyte-
CTBOBaAO MHEHHE O TOM, YTO «KaXKIbIfl YEAOBEK MOAYKEH OBITH OTKPBIT, TaK
KakK cB0O0OJa OTOEABLHOTO AHMIIA IPUBOAUT K THOEAH rocyzapcrBar [[lomepu-
Ha, E.H., 2014, c. 7].

B coorBeTcTBHE ¢ EBponelickol KOHBEHIIMEN ITPaBO Ha YBaXK€HUE 4acT-
HOUM W ceMeHHOH KU3HU He SIBASeTCS abCOAIOTHBIM, BMENIATEALCTBO B HETO
MOZKeT OBITH IPU3HAHO AOIYCTUMBIM ITPU COOAIOIEHUH T€X YCAOBHUH, KOTO-
pbl€ yCTaHOBAEHHI B II. 2 cT. 8 KOHBEHIIMH: OCYIIIECTBAEHNE BMENIATEABCTBA
B COOTBETCTBUU C 3aKOHOM, ITPECAEJOBAHUE OLHON UANW HECKOABKUX ITPaBO-
MEPHBIX IeAeH (MHTepechl HAIITMOHAABHONM 0e30acHOCTH U OOIIEeCTBEHHOTO

21 B OcoboM MHEHUH T10 AEAY «IPMEHBU ITPOTUB BeHrpun» cyaps Kyprc ykazaa Ha HECO-
rAacHe € TeM, YTO JOCPOYHOE IIPEKpPAIlleHNUe IIOAHOMOYHH 3aMEeCTUTEAS IIPeICeNaTeAsT
BepxoBHoro Cyzna IoBAEKAO IOJANHHOE MAH MOIIHOE BTOPKEHHE B YACTHYIO KU3Hb C
y4eTOM TOTO0, YTO BOIIPOC YBOABHEHHS C CyAeHCKON MOAIKHOCTH ObIA YPEryAHPOBaH Ha
HamoHaabHOM ypoBHe (1. 10) (URL: http://hudoc.echr.coe.int/eng?i=001-168782).

22 TlocraHOBA€HHE EBpOIECKOro cyza 1o mpaBaM deAOBeKa I10 AeAy «/eHHCOB IPOTHUB
Ykpaunsb, § 133-134.

2% TlocraHOoBA€HME EBpoOmeMCKOTO Cyaa M0 IIpaBaM YeAoBeKa I10 aeay «E3mbIHap IpoTHUB
Typuumn», § 78.

Mpasocyaue/Justice. T. 2, Ne 3. 2020. OpuruHasibHble cTaTtbu



J1IO. ®omuHa 155

HopsifiKa, 9KOHOMHYIECKOI'0 0AAr0OCOCTOSIHUS CTPaHbI, IIPEI0TBPAallleHHe Oec-
HOPAAKOB HMAM IIPECTYIIACHHUH, OXpaHa 340POBbS UAU HPABCTBEHHOCTH HAU
3ammTa IpaB ¥ cBoOOd APYIHUX AHII), HEOOXOAUMOCTb B AEMOKPATHIECKOM
ob111ecTBe OAS JOCTUXKEHUS 9THUX IPAaBOMEPHBIX IieAeHi. «YCAOBUA SIBASIOTCS
KyMYASITHUBHBIMH, U HeCOOAIOLEHHUS OTHOI'O U3 HUX JOCTATOYHO, YTOOBI IIPH-
BECTH K HapyllleHHIo cTraThd 8 KonBeHuum» [Xappuc, ., O’Boiia, M. u Yop-
6puk, K., 2017, c. 718].

B npaktuke EBpomneiickoro cyna yKa3aHHBIE YCAOBHUS ITOAYYHAH IOIIOA-
HUTEABHOE TOAKOBAaHUE.

B gacTtHOCTH, IEpBOE YCAOBHE IIPEATIOAATAET HE ITPOCTO HAAWYHE ITPAaBOBOM
OCHOBBI, HO U CODAIOZIEHHE Psifia TPeOOBaHMM K KadecTBY 3aKoHa. Tak, 3aKOH
JOAZKEH OBITH B JOCTATOYHOH CTEIIeHU ITOHSITHBIM U IIPEICKa3yeMbIM, obecrie-
4UBaTh JAOCTATOYHYIO IIPABOBYIO 3aIlUTY OT IIPOM3BOAA U, CAEIOBATEABHO, C
JOCTATOYHOH SICHOCTBIO OYePUYHBATH IIPEIEABI CBOOOIBI YCMOTPEHHUS, IIPEO-
CTaBA€HHOM KOMIIETEHTHBIM OpraHaM, U INOPSaA0K €€ OCYILECTBACHUS?.

B oTHoOIIEHNH TPaBOMEPHBIX 1leA€H, K IPHUMEPY, YE€TKO yKa3aHo, YTO UX
HnepedeHb HOCUT UCYEPIBIBAIOIINI XapaKTep, a OTpaHUYeHHE IIpaBa JOAXK-
HO OBITH CBSI3aHO C OAHOH u3 Hux>®. KpoMme Toro, EBporeickuii cy HCXOOUT
O0OBIYHO M3 JOCTATOYHO KPATKOTO PACCMOTPEHHS IIPABOMEPHOCTH LEAH, I10-
CKOABKY T'OCyJapCTBO HOAXKHO IIPOAEMOHCTPHPOBATH, YTO BMEIIATEABCTBO
IIPECAEIOBAAO 3aKOHHYIO IIeAb?. HeoOXoouMOCTh B AEMOKPATHIECKOM 00-
IIIECTBE IIPEAIIOAATAET, YTO BMEIIATEABCTBO AOAXKHO OTBE€YATh HACYLIHOH
ob11ecTBEHHOH MOTPEOHOCTH M OBITH COPa3sMEPHBIM IIPECAECAYEMOH 3aKOH-
HOH mean”. IMEHHO ¢ y4eToM ATHX OOIIMX KPUTEPHEB U OyIeT CUUTaAThCS

2% TlocraHoBaeHHEe EBpomneiickoro cyna Io IpaBaM deaoBeka o mesy «MaaoyH (Malone)

npotuB CoenuHeHHOro KopoaeBcrBar ot 2 aBrycra 1984 r., § 66-68. URL: http:/ /hudoc.
echr.coe.int/eng?i=001-57533; IlocranoBaeHHe EBporetickoro cyza 1o mpaBam dyeaoBe-
Ka 1o aeay «Komm (Kopp) mporus HIBefitiapum» ot 25 mapTta 1998 r., § 55. URL: http://
hudoc.echr.coe.int/eng?i=001-58144; ITocranoBaeHre EBpomneiickoro cyna Iio rmpaBam
JeAOBeKa 110 feAy «AMaHH (Amann) nportus llIBetinapum» ot 16 depaaa 2000 r., § 56.
JlocTyIl U3 CIIpaBO4YHOM IpaBoBOM cHucTeMbl «KoHcyabTanTlIArOC»; ITocTaHOBACHHE EB-
poreiickoro cyza Io IIpaBaM deaoBeKa IIo aeay «Porapy (Rotaru) mporuB Pywmbiaumn
ot 4 mag 2000 r., § 52-55. [JocTym U3 CIpaBOYHOH IIPaBOBOM cucTeMbl «KOHCYABTaHT-
ITatocy; ITocranoBaeHME EBpoOIecKOro cyza 1o mpasaM deaoBeKa 110 aeay «PepHaHzmec
Maprtunec (Fernandez Martinez) nporuB HMcrannum» ot 12 mrona 2014 r., § 117. URL:
http://hudoc.echr.coe.int/eng?i=001-145068; IlocranoBAaeHue EBpormeiickoro cyna 1mo
IpaBaM 4YeAoBeKa I10 zeAy «EsnbiHap nporuB Typrumy, § 52; IlocraHoBaeHue EBporieii-
CKOTO CyJa IIo IIpaBaM 4YeAOBeKa 10 feAy «OpMeHbH IpoTUB Benrpumy, § 32; [NocTaHoB-
aerve ECTIYH nio meay «Oaekcanap BoakoB nmpotuB YkpauHen, § 169-170; u ap.

25 TlocraHOoBA€HME EBpomeMCcKOTo Cyna o mpaBaM YeA0BeKa M0 AeAy «DPMEHBH IPOTHUB
Beurpun». § 34.

26 Guide on Article 8 of the European Convention on Human Rights, § 22.

27 TlocraHoBAeHMe EBporeickoro cyzma 1o mmpaBaM deaoBeKa 1o geay «OaccoH (Olsson)
npotuB lIserum» (Ne 1) ot 24 mapta 1988 r., § 67; [locranoBaeHue EBpormeiicko-
ro cyza IO IIpaBaM deAaoBeKa IIo Aeay «Makaeon (McLeod) mporuB CoemuHeHHO-
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JOITyCTUMBIM BMEIIATEABCTBO B YACTHYIO KU3Hb CYIbH, B TOM YHCAE IIPEIH-
SBACHHE K HEMY OIIPEIEACHHBIX TPeOOBaHUH.

B ykazanHoMm BerIle neae «E3nviHap npotuB Typrum» EBpomnelickuil cyn
[IPOaHaAU3UPOBaA COOAIO/IEHHE TOCYAAPCTBOM ATHUX TPEX YCAOBUHU IOITyCTH-
MOCTH BMEIIATEABCTBA IIPH OCBOOOKIEHUH CYOAbH OT IOAIKHOCTH U CIEAAA
CAEIYIONIHE BBIBOIHI.

Bo-11epBBIX, COOTBETCTBYIOIIEE BMEIIATEABCTBO UMEAO OCHOBY B HallHO-
HAABHOM 33aKOHOJATEABCTBE, XOTSI OHO U COMHUTEABHO C TOYKHU 3PEHUS €ro
JOCTYIIHOCTH U IpeacKasyeMocTH (§ 52-54).

Bo-BTOpPBIX, OHO IIPECA€LOBAAO 3aKOHHBIE IIEAH 3AIIUTHI 00IIIECTBEHHOTO
HopsAaKa U IIpaB U cBobox apyrux auil (§ 55-56). Kpome Toro, «3THmueckue
003aHHOCTH TOAKHOCTHOTO AHIIA MOTYT IIOCATATH HA €ro YaCTHYIO JKU3Hb,
KOT/Ia CBOUM IIOBEIEHHEM — IIyCTb W YaCTHBIM — CyAbd HAHOCHUT yIIEepO
UMUKy UAHW PEIyTalnu cynebHoi Baactw» (§ 71).

Ho BMemmaTeAbCTBO He SBAFAOCH HEOOXOAHMMBIM B AEMOKPATHYECKOM
obIlecTBe, TaK KakK He ObIA COOAIO/IEH CIIpAaBEOAUBBIH OaraHC MEXIY OC-
HOBHBIM ITPaBOM YeAOBeKa Ha yBasKeHHE YaCTHOM JKU3HU U 3aKOHHBIM HMH-
TEPEeCOM AEeMOKPaTUIECKOTo rocymapcrBa (§ 72, 79). [Iag Toro 4ToOBI €To
obecrneuyuThb, AUIO MOAKHO UMETH BO3MOKHOCTL B OIIPEAEACHHOH CTEIleHH
pPeaBUAETH IIOCAECTBUSA CBOUX YaCTHBIX JEHCTBUH M B COOTBETCTBYIOIINX
cAydasgx UMeTb HeoOXoauMble rapaHTuu (§ 76).

B nanHOM meae MHOTHE AEHCTBHS HE HMEAW HUKAKOTr0 OTHOIIIEHUS K IIPO-
deccroHaABHOU AeaTEeABHOCTU CyAbH, He OBIAM IIPEeLOCTABACHBI HU IIOKA-
3aHUSA CBHAETEAEH, HU MOKAAL IIPOBEPHIOIIET0, U, II0 CYTH, CYABIO AMIITHAU
BO3MO3KHOCTH BBICKA3aTh CBOIO MO3UIUI0 AHYHO. CAeqoBaTEABHO, II0 MHe-
HUio EBpomne#ickoro cyna, rocyJapcTBOM OBIAO HAPYIIIEHO IIPABO HA yBaske-
HHE YaCTHOM XXKU3HU CYIbHU.

HNuTepecHo IpuUMeHeHHE YKa3aHHBIX KPUTEPHEB B paMKax I10Xoaa, OC-
HOBaHHOTO Ha IIOCAEACTBUAX, K OIIEHKE BMEIIaTeAbCTBA B YaCTHYIO KU3Hb
B CBSI3U C OCYILIECTBACHHEM ITPOPECCHOHAABHOM AedaTeAbHOCTH. Tak, B TexX
[eAax, TIe Pedb I1Aa O JOCPOYHOM IIPEKpPAIIeHUH IIOAHOMOYHH CYIbU B CBS-
34U ¢ HapyuleHueM Ipucaru, CymoM ObIAO YCTAHOBAEHO HECOOAIOIEHHE yIKe
IIEPBOr0 HEOOXOAUMOI'0 KPUTEPHS ITPABOMEPHOIO BMENIATEALCTBA — 3aKOH-
HocTu?®. BHnManne EBpomefickoro cyzma ObIAO CKOHIIEHTPHUPOBAHO Ha He-
CKOABKHX acrekTax. [Ipexae BCero oTCyTCTBHUH YETKOTO OIPEIEACHUs II0-
HATHUA «HapyIIeHHe IPUCATH», IPEeOOCTaBASIOIIEM AHUCIIUIIAMHAPHOMY Op-
raHy IIHPOKHE ITOAHOMOYHS B 3TOM BOIIPOCE, YTO MOXKET OBITH MPU3HAHO

ro KopoaeBctBa» or 23 centsabps 1998 r., § 52. URL: http://hudoc.echr.coe.int/
eng?i=001-58241; ITocranoBAeHUEe EBponeiickoro cyaa 1o mpaBaM deAOBeKa 10 AEAY
«Esmeinap npotus Typuwum, § 67; u ap.

28 TlocTaHOBA€HHE EBpOIECKOro cyaa IIo mpaBaM deaoBeKa 1o aeAy «Oaekcauap Boa-

KOB IIPOTHUB YKpauHbD; ITocranoBaernne ECIIY mo neay «KyamKoB u Apyrue NpoTHB
YKpauHbD.
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JOIyCTUMBIM TOABKO C IIOIIPABKOH Ha HEOOXOAMMOCTH HAAWYHNS KOHKPET-
HOU U IIOCAEOBATEABHOMN IIPAKTUKH TOAKOBAHHUS COOTBETCTBYIOIEH HOPMBI
C TeM, 9YTOOBbI 00EeCIeYUTh ITPeACKa3yeMOCThb €€ EeHCTBUSI B OTHOIIIEHUH BO3-
MOXKHBIX ITOCAEICTBHHI. BTOpoe, Ha 4TO 6bIAO OOpallleHo BHUMAaHKe, — HEOD-
XOAUMOCTBb HaAWYHSI IIPOIIECCYaAbHBIX rapaHTHH; TPeThe — HaAUYHE HalAe-
JKaled IIKaAbl CAHKIIUH 3a JUCIIUIIANHAPHBIE IPOCTYIIKH, Pa3padoTaHHBIX
HOPM, 00€CIIEeYHBAIOIINX UX IIPUMEHEHHE B COOTBETCTBHH C IIPUHITUIIOM CO-
pasMepHOCTHU.

B neae «9pmensu npotuB Benrpun» EBponeiickuii cya cdea, 4TO JOCPOU-
HO€ IIpeKpallleHHEe HOAHOMO4YUHM 3amecturead Ilpencenareas BepxoBHOTrO
Cynma He COOTBETCTBYET HU OJHOM M3 3aKOHHBIX lleAeH, yKa3aHHBIX B II. 2
ct. 8 KouBeHinu. I'ocygapcTBO cocaasoChk Ha IIOAHOMACIITAOHYIO peopra-
HH3aIUIO CyAe0HOM CHCTEMBI, KOTOpasi SKOOBI CIeaara OCIIaPUBAEMYIO MePy
Hen3beKHOM, HO, 10 MHEHHIO EBpOIercKoro cyna, HUKaKOH CBA3U MEXKIY
YBOABHEHHEM 3a9BHUTEAS C 3aHMMaEeMOM NOAYKHOCTHU U IIPaBOMEPHBIMH Iie-
ASIMH, HCUepIIbIBAIOIIIE IE€PEYUCAEHHBIMHU B II. 2 cT. 8 KOHBeHIINH, yCTaHOB-
A€HO He OBIA0.

OCo0EeHHOCTHIO OLIEHKH JOIIyCTUMOCTH BMEIIATEALCTBA B YACTHYIO JKHU3Hb
CyIbU B acCIeKTe MPaKTUKH EBPOIEHCKOTO cyna siBASeTCS HeoOXOAMMOCTh
paccMOTpeHUs CHUTYallUU B Psi/ie CAyYaeB M C TOUKU 3PEHUS IOCTHIKEHUT
basaHca co cBobomoii BerpazkeHnd MHeHus (ct. 10 KouBenmun). Tak, npu
OIyOAMKOBaHUH KOH(MUAEHIINAABHOTO A0Che CYABbU, IIPEIOCTABACHHOIO UM
IIPH IPOBEAEHUH 1apAAMEHTCKOTO PACCAEIOBaHUSA, C COOAIONEHHUEM CIIEIIH-
aAbHBIX MEpP 3alluThl, C KPUTHKOH B aapec CyAbH, EBponelcKuil cyq cyea,
4TO CcBOOOMA BBIPAsKEHUS MHEHHs He Oblaa HapyuieHa’'. B manHoM caydae
IIpaBO Ha yBasKe€HHE YaCTHOH KU3HU OBIAO IPU3HAHO IIPHOPUTETHBIM.

B koHTeKkcTe obecriedeHUd 3alluThl cpepbl YACTHOMN KU3HU CYIbH 30eCh
IPUMEHHMa KOHIIETITUS «IIyOAUYHBIX (PUTYP». ECAM AWIIO OTHOCHTCS K YHC-
AY 3aHUMAIOIINX TOCYJaPCTBEHHYIO JOAKHOCTE U / AU TTOAB3YIOIITUXCS TOCY-
JAapCTBEHHBIMHU PecypcaMiu H, B 00Aee IMIMPOKOM CMBICAE, HI'PAOIIHX OIIpe-
[EACHHYIO POAb B OOIIECTBEHHOH KHW3HH, OyAb TO IIOAUTHKA, SKOHOMHKA,
HCKYCCTBO, COIlMaAbHasg cepa, CIIOPT HAH Alobas apyrad o6AacTh®, TO OHO

29 TlocraHOoBA€HMEe EBpoIe#icKoro cyzaa Iio mpaBaM deaoBeKa 10 AeAy «Oaekcanmp Boa-
KOB IIPOTHUB YKpPauHbD, § 174-182.

30 TlocraHOBA€HME EBpomeMCcKOTo Cyna o mpaBaM YeA0BeKa M0 AeAy «DPMEHBH IIPOTHUB
Beurpun», § 35.

31 TlocraHOBA€HHEe EBpOIIeicKOro cyaa IO IpaBaM dYeAOBeKa II0 AeAy «AedMIIOdAb
(Leempoel) u «C.A. Saucbor Cune PeBro» (S.A. Ed. Cine Revue) nporuB Beavrum» ot
9 Hos6pa 2006 r., § 85. [JocTyn M3 CIpaBOYHOH IIpaBOBOH cucTeMbl «KOHCYyABTAHT-
[Tazroco.

32 Peszoatortug Ne 1165 (1998) ITapaamentckoit Accambaen CoBera EBpoOIBI 0 IIpaBe
Ha HEIPHKOCHOBEHHOCTb YACTHOM KWU3HU OT 26 mioHa 1998 r., m. 7. URL: http://
assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=16641&lang=en
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JOAIKHO IPOSIBAITE OOABIIYIO TEPIIUMOCTE 10 OTHOIIEHUIO K BHUMAaHUIO 00-
IIIECTBEHHOCTH .

Pemrenue Bompoca 06 o6beMe BO3MOZKHOM 3aIUThI ChepPhl YaCTHOMN KHU3-
HU B KOHKPETHOH CHUTyallUH B 3TOM cAydae OyaeT BO MHOI'OM 3aBHCETH OT
TOTO, K KAKOH KaTeropuu IybAndHbIX PUTYp OymeT oTHECEeHO AHI0. Breine-
AfeTcd 110 KpaiiHel Mepe TPH TaKHUX KaTerOPHUH: U3BECTHBIE IIyOANKE AIOIH,
He HecyIue O(UIIMAABHBIX (DYHKIIHM, HO ITOAB3YIOIIHECS BCEOOLIUM BHH-
MaHHEM; IIOAUTHKH, KaXKI0€ AEUCTBHE KOTOPBIX MOXKET UMETB ITIOCAEICTBUE
[As obIlecTBa, a IIOTOMY HAXOMSIIHECS IIOM IIOCTOSIHHBIM KPHTHYECKHUM
KOHTPOAEM CPEACTB MAacCOBOH HH(OPMAIIMH H OOIIECTBEHHOCTH; TIOCY-
[NapCTBEHHBIE CAyXKAlllUE HUAM HUHBIE AFO[IH, BBIIIOAHAIOIINE OTAEABHBIE IIy-
6amunble pyHkimu [[ToamBanoBa, [1.3., 2010, c. 132]. Tak, B OTHOIIIEHUHU
TpeTbell M3 yKa3aHHBIX KaTEeTOPUH ITYOAMYHBIX AHIl, K KOTOPOY OTHOCSTCS
¥ CyabH, OoablllOe 3HAYEHHE IIPHUAAETCsI KOHKPETHBIM BBIIIOAHSIEMBIM TO-
CYZapCTBEHHBIM CAYXKAaIllUM (PYHKIUAM, U EBponelcKull cyn HCXOOUT U3
TOTO, YTO KPUTHUKA UX IIOCTYIIKOB HE MOXKET OBITH CTOAB K€ IITHPOKOH, KakK,
HaIIpUMEDP, B OTHOILIIEHUU IIOAUTHUKOB*.

Kpowme Toro, Hy>KHO y4UTBIBATh, YTO B COOTBETCTBHHU C II. 2 cT. 10 EBpo-
IIeHCKOY KOHBEHIIMH OTHOM U3 IIPaBOMEPHBIX IleA€H OTpaHUYEeHHUS CBOOOIbI
BbIPasKEHHI MHEHHS sBASETCS o0ecIledeHHe aBTOpHUTeTa U OeclipucTpacT-
HOCTH HpaBocynus. Kak ormerna EBponeiickuil cyn, «Cyabl JOAIKHBI OBITH
3allUIIEHbI OT HEOOOCHOBAHHBIX ¥ HAHOCHIIUX UM yIIIepO HamaaoK, 0CoOeH-
HO HUMesI B BUAY TO 0OCTOSITEABCTBO, YTO Ha CYIAbIX ACKHUT 00SI3aHHOCTD IIPO-
ABASITh OCTOPOXKHOCTB, KOTOpasd HPENATCTBYET UM OTBEYATh HA KPUTHKY».

OOcyxaeHHE H 3aKAIOYEHHE

YacTHad XXKU3HB CyAbU B KOHTEKCTE IIPAKTUKN EBpPOIENCKOro cyaa 1o mpa-
BaM 4Y€AOBEKA BKAKOYAET MHOXKECTBO CAMBIX PA3AHMYHBIX 4CIEKTOB, B TOM
YHCA€ U IIPO(PECCHOHAABHYIO AEATEABHOCTb, IIPO(ECCHOHAABHYIO U COIIH-
AABHYIO PEILyTallHIo.

[Ipu onpeneA€HUN HAAWYHS BMEIIATEABCTBA B IPOMECCHOHAABHYIO Ies-
TEABHOCTB CY[BHU KaK 2AEMEHTA €r0 YaCTHOM KNU3HHU BO3MOXKHO HCIIOAB30Ba-
HHE ABYX IIOAXO0B: OCHOBAHHOIO Ha IIPUYNHAX, CBA3aHHBIX C IIOBEAECHHUEM
AWIIA, ANOO OCHOBAHHOTIO Ha IIOCAEACTBHSAX, HACTYIIHBIINX JIAS HETO CaMoO-

33 TlocraHoBAaeHHe EBpomeickoro cyma oo mpaBaM dYeAoBeKa I0 nAeAy «PyycyHeH

(Ruusunen) nporuB ®uHAgHAUN» OT 14 auBapa 2014 r., § 47. [JocTyn U3 CIIpaBOd4-
HOU npaBoBoH cucteMbl «KoHCcyabrTaHTIIAOCY.

3% TlocraHOoBA€HME EBpOIEHCKOro cyna IO MIpaBaM dYeAOBeKa II0 AeAy «SIHOBCKHH

(Janowski) mporuB Iloapim» ot 21 guBapa 1999 r., § 33. [ocTyn U3 CIIpaBOYHOH
npaBoBOU cucteMsbl «KoHcyapTaHTIIAOCY.

35 TlocraHoBAeHMe EBporieicKoro cyaa mo mpaBam deaoBeka 1o aeay «le Xasc (DeHaes)

u T'miiceac (Gijsels) nporuB Beavrum» ot 24 deBpaag 1997 r., § 37. [doctyn u3 crpa-
BOYHOM IIpaBoBoi cucteMsbl «KoHcyabTaHTIIAIOCY.
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ro uAu OAM3KOIO Kpyra, C AOIIyIIeHHUEeM BO3MOKHOCTH MX B3aHMOCBI3aHHO-
ro npuMeHeHUd. B pane caydyaeB HE0OOXOOUMO yCTAHOBUTEH HAAWYHE MUHH-
MaABHOTI'O YPOBHSY CEPBE3HOCTHU BMEIIATEABCTBA CO CTOPOHBI I'OCyJapCTBa.

ITockoABKy IpaBO Ha yBaK€HHE 9aCTHOU M CEMEHMHOM KHU3HHU B COOTBET-
CTBUHU C EBpOIEHCKON KOHBEHIIMEH He SIBASIETCHA abCOAIOTHBIM, BO3MOK-
HO BMEIIATEABCTBO B C(pepy YacTHOM >KH3HU CYABU IIPH YCAOBUH, UYTO OHO
OPEAYCMOTPEHO 3aKOHOM, HAIIPABACHO Ha JOCTHUKEHHE IIPABOMEPHOU LIEAU
U HeoOXOOUMO B AeMOKpaThdecKoM obIectBe. [lommepskaHue perryTaruu
CcyZeOGHOM BAACTH paclieHUBaeTCd B Ka4eCTBE IIPaBOMEPHOH I1eAH.

[Ipu popMyAHNpPOBaHUU 10 CYTH OTPAHHUYHUBAIOIINX IIPABO Ha yBaKeHUe
YacCTHOH JKH3HH TPeOOBaHHU K IIOBENEHUIO CYABH HEOOXOAMMO HaAHYHe
OIIPpEeNEeACHHBIX 10 CBOEMY COMAEPZKAHHIO ITPABOBBIX HOPM H/HAU yCTOHWYHU-
BOHM IPaAKTHKH HUX HPHMEHEHHS, IIPEAOCTABACHHUE YETKHUX IIPOLIECCyaAbHBIX
rapaHTHH 3aIUThl COOTBETCTBYIOIIIETO IIpaBa.

O11eHKa COOTBETCTBHA BMEIIATEABCTBA B YACTHYIO XKH3Hb CyJbH ITOAOXKE-
HUuaM EBporiefickoi KOHBEHIIMH MOKET ITOTPe0oBaTh TOMCKA OasraHca CO CBO-
Oomoit BrIpaskeHUd MHEHUs. B 3ToM caydae HEOOXOAMMO YIUTBHIBATD, YTO Cy-
bYW OTHOCATCH K ITyOAMYHBIM AWIIAM, BBIHYKIEHHBIM IIPOSBASTE II0 OOIIEMY
IIPaBHAY OOABIIIYIO TEPIKMOCTE 10 OTHOIIIEHHUIO K BHUMAHUIO OOIIIECTBEHHO-
CTH, HEKEAU BCE UHBbIE I'pazkaaHe. Ho ¢ yueToM BBITOAHAEMBIX UMU (PYHKITUH
KPUTHKA IIOCTYIIKOB CYIbU HE MOIKET OBITH CTOAB K€ IITHPOKOH, KaK B OTHO-
LIEHWH HEKOTOPBIX UHBIX KaTETrOPHH IIyOAMYHBIX AWIl, HAIIPUMED [TOAUTHKOB.

ITpakTuka EBporneiickoro cyaa 1o rpaBaM 4€AOBEKA B OTHOIIIEHUH 3alllH-
ThI IIPaBa Ha YBasKE€HHE YAaCTHOH KU3HU CYAEH MOOAEKUT YIETY U IIPUMEHE-
HUIO B COOTBETCTBHHU C MEKIYHAPOIHBIMHU 00s13aT€ABCTBAMH T'OCYAapCTBAa.
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Bepnexue. Victopysa (hOpMUPOBaHMA M CTAHOBIIEHUS CyAebHOM 3KCMEepTU3bl Kak caMocTos-
TeNIbHOro BUAA YronoBHO-MPOLECCYanbHOW AeSTENIbHOCTU NPOLOMKMTENbHA Y BECbMa HEOOHO-
3Ha4yHa. 3aKOHOMEPHOCTU ee BO3HUKHOBEHMS U 3Tarbl pa3BUTUSA NpefonpesensioT 3Ha4MMOoCTb
3KCMEepTOoNornM Ans COBPEMEHHOW NMPaBOMPUMEHUTENBHOW NPaKTUKKM. [osBNeHne 1 akTuBHoe
MCMNONb30BaHWE HOBbIX OTPacielt Hay4HOro 3HaHWs 00YCIOBIMBAIOT UX BHEOPEHME U BAUSHUE
Ha YrofioBHOE Cy[onpou3BOACTBO, YTO HArMAAHO AEMOHCTPUPYETCS Ha MPUMEpPE NMCUXOSIOTUN.
TeopeTtn4eckne ocHoBbl. MeToabl. TeopeTudeckas ocHoBa paboTbl — HAay4HbIe pa3paboTKu oTe-
YEeCTBEHHbIX U 3apyOeXHbIX UCCrefoBaTenen, NOCBALLEHHbIE UCCNEA0BaHNIO BO3MOXHOCTEN U
npoéneM MCNOJSIb30BaHUA cneunarnbHbIX NMCUXOIOrM4Yecknx 3HaHWU npn oueHke OOCTOBEPHO-
CTU MoKa3aHWii, NoNy4YeHHbIX B XOA4e A0CYAe6HOro 1 cyfebHoro npoM3BoAcTBa no yrofioBHOMY
geny. Metogbl nccnefoBaHus — CUCTEMHbIA, UCTOPUYECKUIA, NTOMMYECKWUIA, CPABHUTENbBHBIN 1
repMeHeBTUYECKUNA.

Peaynbtatsl nccrnenoarusi. bes ncnxonoro-nefarornyeckmx cneumasnbHbIX 3HaHUA HEBO3MOX-
HO MpefcTaBUTb cebe COBPEMEHHOE NMPOM3BOACTBO MO NoAaBsoLeMy 60SIbLLUMHCTBY YronoB-
HbIX IeN1 C y4aCTUEM HECOBEPLLEHHONMETHNX. B cTaTbe NpoBOAMTCS PETPOCMEKTMBHbINA aHanmn3
npuMeHeHna Helopnagn4ecknx 3HaHUN Ona BbigBNEeHUA JIKU B NOKa3aHUAX CBVI,D,eTeﬂeVI, CcucTe-
MaTU3MPYETCS OMbIT COBPEMEHHOW POCCUIACKOWN MPaBOMPUMEHUTENBHOW CNEeACTBEHHON U Cy-
[ebHOW NpakTVKK, paccMaTpuBalTCs apryMeHTbl, MPUBOAMMbIE B HAYYHbIX UCTOYHMKAX U CY-
[e6HbIX peLUeHNsIX, NOCBSLLEHHbIX MPYMEHEHMIO CrieLmasibHbIX NMCUXONOrMYEeCKUX 3HAHUIA Ans
060CHOBaHUS N OLIEHKM OOCTOBEPHOCTU MOKa3aHWi y4acTHUKOB YrofioBHOMo npouecca. B pa-
60Te nccrnenyTcs akTyarnbHble BO3MOXHOCTM NMCUXOSIOTMN 1 UX NOTEHUManN oNs JokasbiBaHus
B XOfle YrOMOBHOr0O CyAONPOU3BOACTBA, MPUBOAATCA MO3ULUN YHEHBIX, PAHEE UCCNESOBABLUNX
I/I3y“IaeMbII7I KOMMJIEKC MaTepuanbHbIX 1 npouecCyasnbHbIX npo6neM.

O6cyxaeHve v 3akso4eHme. Ha 0CHOBe MMEIOLLIEroCs 3MMMPUYECKOrOo OnbiTa (hopMynnpyeTcs
ABTOPCKMI BbIBOL, O LieN1ecoo6pa3HOCTM NPaKTUHeCKOro UCMonb30BaHmsa B MPoLiecce OoKasbi-
BaHWUs MCUXONOMMYECKUX MCCIIeQOBaHUA neJarora-rcmuxonora, HanpaBfieHHbIX Ha BbIBNEHWE
MCUXOSIOrMYECKNX MPU3HAKOB JOCTOBEPHOCTU U/MM HEQOCTOBEPHOCTM MHApOpMaLmm, coobLLa-
€MOW y4acTHUKaMM YrofIoBHOrO Cy0oNpoOm3BOACTBa, 0CO6EHHO B npoLiecce (hopMUpoBaHUs no-
crnefoBaTenbHOCTU U B XOA4E [OKa3biBaHUS, (DOPMYNMPOBaHUS CIIEACTBEHHbBIX BEPCUI, a Takxe
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B Liensx 060CHOBaHWS BbIBOAOB CliefoBaTens 1 Cyfaa nokasaHusiMmn 3KcnepTa, crneuuanucra,
NPOBOAMBLLIEr0 COOTBETCTBYIOLLEE UCCnefoBaHue. B cBA3m ¢ BbIABNEHHbIMW NpobneMamm 060-
CHOBbIBAETCH HEOOXOAMMOCTb MOArOTOBKN Pa3bsACHEHWI HA BEJOMCTBEHHOM YPOBHE 3HA4YMMO-
CTV 1 NOPSAAKA UCMOMb30BaHNA CneumasnbHbIX MCUXONOrMYECKNX 3HaHWI NPy NPON3BOACTBE MO
YrOfI0BHbIM AiENam.

KntoyeBble cnoBa: BO3MOXHOCTU M NPOGIeMbl UCMOMNb30BaHWS creumanbHbIX NCUXonoruye-
CKWX 3HAHWI, 3KCMepT, SKCMepTn3a, oLeHka AOCTOBEPHOCTU NoKasaHui, negaror-ncmxonor
Ans untuposanums: Hockosa E.B., MyTtunHuesa tO.A. Vcnonb3oBaHne cneumanbHbIX 3HAHUA
npun OLeHKe [OCTOBEPHOCTU MOKa3aHWii B YroNOBHOM Cy[OMNPON3BOLACTBE: PETPOCTEKTUBHBIN,
LOOKTPUHanbHbINA 1 NpakTudeckuin nogxop // Mpasocyame/Justice. 2020. T. 2, Ne 3. C. 165-196.
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Introduction. The history of the formation and development of forensic examination as an
independent type of criminal procedural activity is long and very ambiguous. The patterns
of its occurrence and stages of development predetermine the importance of expertology for
modern law enforcement practice. The emergence and active use of new branches of scientific
knowledge determine their introduction and influence on criminal proceedings, which is clearly
demonstrated by the example of psychology.

Theoretical Basis. Methods. The theoretical basis of the work is the scientific developments of
domestic and foreign researchers devoted to the study of the possibilities and problems of using
special psychological knowledge in assessing the reliability of testimony obtained in the course
of pre-trial and judicial proceedings in a criminal case. Research methods — systemic, historical,
logical, comparative and hermeneutic.

Results. Without psychological and pedagogical special knowledge, it is impossible to imagine
modern proceedings in the vast majority of criminal cases involving minors. The article provides
a retrospective analysis of the application of non-legal knowledge to reveal lies in the testimony
of witnesses, systematizes the experience of modern Russian law enforcement investigative and
judicial practice, examines the arguments given in scientific sources and court decisions on the
use of special psychological knowledge to substantiate and assess the reliability of the testimony
of participants in criminal proceedings.The work examines the current capabilities of psychology
and their potential for proving in the course of criminal proceedings, cites the positions of scien-
tists who previously studied the studied complex of material and procedural problems.
Discussion and Conclusion. On the basis of the available empirical experience, the author’s con-
clusion is formulated about the advisability of practical use in the process of proving psycholo-
gical research of a teacher-psychologist aimed at identifying psychological signs of the reliability
and/or unreliability of information reported by participants in criminal proceedings, especially in
the process of forming a sequence and in the course of proving, formulating investigative ver-
sions, as well as in order to substantiate the conclusions of the investigator and the court with the
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testimony of an expert, a specialist who conducted the corresponding study. In connection with
the identified problems, the necessity of preparing explanations at the departmental level of the
significance and procedure for using special psychological knowledge in criminal proceedings is
substantiated.

Keywords: opportunities and problems of using special psychological knowledge, examination,
expert, assessing the reliability of evidence, teacher-psychologist

For citation: Noskova, E.V. and Putintseva, Ju.A., 2020. Using specialized knowledge in as-
sessing the reliability of testimony in criminal proceedings: a retrospective, doctrinal and practical
approach. Pravosudie/Justice, 2(3), pp. 165—196. DOI: 10.37399/2686-9241.2020.3.165-196.

BBeneHnue

M cropusa ucnoabzoBanusa HENPABOBBIX 3HAHHI B XOfI€ YTOAOBHO-TIPOLIEC-
CyaAbHOTO OKa3bIBaHUA BecbMa Oorara u paszHooOpasHa. OHa HauMHAaAACh
C IPUBAEYEHUS «CBEOYIIHX AWID, B KAYECTBE KOTOPBIX IIPUBAEKAAUCH AIO-
Oble AroM, 00AaIaBIIINE 3HAHUSIMU, HEU3BECTHBIMU OOABIIIMHCTBY, UAU BAA-
OEeBIIINEe HaBBIKAMH, YMEHUAMH, NOCTYIIHBIMH eIUHHIIaM. [locaeqoBaTeAnb-
HOE PacCIIpOCTpaHeHHE ITPUMEHEHHs] OTAEABHBIX BHIOB 3HAHUS IIPUBEAO K
UX Y3KOU CIIEIIMaAU3aIlliH B 3aBUCHUMOCTH OT OTPACAM HAYYHOTO 3HAHHS.
CoBpeMeHHOe pas3rpaHUYEeHHE IIPUMEHEHHsS B YTOAOBHOM CyOOIIPOHU3BO/I-
CTBE CIIEIIMAABHBIX W 9KCIIEPTHBIX 3HAHHH ITO3BOASET O0OTATHTH Q0KAa3a-
TEeAbCTBEHHBIH ITporiecc. MeXay TeM METOLOAOTUYECKHE PA3AUYHS ITPOU3-
BO/ICTBA CyAEOHBIX 9KCIIEPTU3 U (DOPMUPOBAHUS 3aKAIOYEHUN CIIEIIMaANCTa
BO MHOTOM TIPEIOTIPEAEAUAN DOABIIYIO ITPHUBAECKATEABHOCTD MCIIOAB30BAHUSI
nepBbIX. TeM He MeHee IPUBAECUEHUE K YTOAOBHOMY MIPOIIECCY AHII, obAaa-
IOIIUX CIIEITUAABHBIMU 3HAHUSIMH, COXPaHSIEeTCHd B KQ4eCTBE CAMOCTOATEAb-
HOTO HMCTOYHHKA MOKA3aTEABCTB, YTO OCOOEHHO IIEHHO B YCAOBUAX (POPMU-
POBaHUS HOBBIX OTPACAEH HAYYHOT'O 3HAHUS.

TeopeanecKne ocHOBBbI. MeTOoABI

PazanyHbIe BHABI CIIEITHAABHBIX 3HAHUH He BCerza ObIAM HEeOThbEMAEMOH Ja-
CTBIO JOKAa3bIBaHHUS 110 YTOAOBHBIM fieaaM. VicTopus (popMHUpOBaHUS UHCTHU-
TyTa CyaebHOM’ KCIIEPTU3BI B YTOAOBHOM ITPOIIECCE MIPOIIAA JAWHHBIN U 10-
CTaTOYHO TEPHUCTHIYU IIyTh. OMHAKO IIPUBACUEHHE «CBEAYIITUX AHUID AL Iie-
Aeli OCYLIIEeCTBAEHUS IPABOCYAUL — HAAEKO He HOBOE IBA€HUE B YTOAOBHOM
nporiecce. [JaHHbIM UHCTUTYT, BEPHEE, €T0 IAEMEHTHI ObBIAU U3BECTHBI €Ille
Bo BpeMmeHa ['nnmokpara [[unmokpart, 1936] 1 BU3aHTHHICKOTO UMIIEpaTopa
Ocrunmnana |[durects! FOcTunnana, 1984|. Mcropus cTaHOBAEHUS U pas-
BUTHUSA WHCTUTyTA CyaeOHOM 3KCIepTH3bl B MUpe U B Poccuu mocTaTodyHO
noapoOHO M3y4UeHa Ha CTPaHHUIaX COBPEMEHHON Hay4dHOH anTepatrypsl [[le-
TpoB, A.B., 2016; Poccunckas, E.P. u 3unun, A.M., 2015; YucroHoros, H.A.,
2018; u gp.]. B aToii cBa3H, He BAABAsSIChH B IOAPOOHOCTU CYLITHOCTH U 3HA-
YUMOCTHU IIPHUBACUYEHUS CIIEIIMAABHBIX 3HAHUH B YTOAOBHOE CYAOIIPOU3BO/I-
CTBO, CA€yeT OTMETUTD, YTO B CBOE€ BpeMs BO3HUKIIINE B Ka4eCTBE HOBEAA
BapHaHTBI UCIIOAB30BAHUS CHEIIUNAABHBIX 3HAHUH B YTOAOBHOM CYZIOIIPOU3-
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BOJICTBE BOIIIAM B Ka4eCTBE €CTECTBEHHOI'O OPraHUYHOI'O 9AEMEHTA COBpE-
MEHHOTO IIpollecca IoKa3bIBaHUs. be3 HUX y»Ke HEeBO3MOXKHO ITPEICTaBUTh
IIPOIIECC MOKA3BIBAHUS 10 OOABIIIMHCTBY YTOAOBHBIX JIEA.

Kpome Toro, 3acay:KuBaeT BHUMAHUS €II1e OAUH ACIIEKT, 00yCAOBAEHHBIH
YCAOXKHEHHEM KH3HU ob1ecTBa. Pa3zBuTHe HayKM U TEXHUKU, YCHUAHUBAIO-
miadcd CIelrasnu3anid IPUKAIHBIX 3HAHUN HE MOTAW HE HAAOKUTH OTIIe-
YaTOK U Ha MPOoIlecC moKas3biBauus. C OIHOM CTOPOHBI, OHH 00yCAOBAUBAIOT
U3MEHEHHE COCTOSHUS, CTPYKTYPhl U AUHAMHKHU IIPECTYITHOCTH, CIIOCOOOB
COBEpPIIEHUS IIPECTYIIA€HUH, a TaKiKe€ MEXaHH3MOB IIPECTYIIHOI'O IIOBE/E-
Hudga. C gpyroil CTOPOHBI, JaHHbIE IIPOLECCH] ITPEeAOIIPEeNEANAN BOZHUKHOBE-
HHE HOBBIX C(pep YeAOBEYECKOH NedATEeAbHOCTH, a CA€QOBaTEABLHO, U BHUIOB
CITEIIMAABHBIX 3HAHHM, KOTOPhIE€ MOTEHIIMAABHO MOTYT OBITH UCIIOAB30BaHBI
IIPpU IIPOU3BOACTBE I10 YTOAOBHBIM [€AaM.

P.C. Beakun B 3HameHUTOM Tpyae «Kypc coBeTCKOM KPUMHUHAAUCTHUKU»
yKas3bIBaA, YTO HOBBIE BHBI SKCIIEPTH3 IOIBAGIOTCH KaK HTOI' BBIYAEHE-
HUS U3 TPAIUIIUOHHBIX JOIIOAHUTEABHBIX APOOHBIX IOABUIOB, YTO 00yCAOB-
A€HO BO3HUKHOBEHHEM HOBBIX 33/1a4 U OOBEKTOB; KPOMeE TOTO, OHH MOTYT
CTaThb PEe3yAbLTATOM PabOThI II0 OTBICKAHWIO U OCHOBAHHIO HETPAIHUITHOH-
HBIX UHCTPYMEHTAABHBIX CPEACTB U OPUTMHAABHBIX COBPEMEHHBIX METOI0B
pelIeHus TPagUIIMOHHBIX 3aa4, CTOSIINUX IIepes KPpUMUHAAUCTUKON [Bea-
kuH, P.C., 1978].

OTneAabHBIE BHUABI CIIEIIMAABHBIX 3HAHUM MAaA€KO He cpaly HalllAM IIOM-
IOEePKKY B HAyYHBIX Kpyrax U OTKAUK B IIpaKTHKe NoKa3bIBaHUd. Kak BepHO
orMmedaeT ["M. MepeTyKoB, IPOILIECC CTAHOBAEHUSI U PA3BUTHS SKCIIEPTU3BI
«HEepa3pbIBHO CBA3aH C AOCTHUXKEHHEM HAYKU U TEXHUKH, (DOPMUPOBAHU-
€M AOTHMKHU Hay4HOTO HCCAE€IOBAaHUSI, IOSIBAEHHEM HOBBIX HAyK U METOO0B.
[TprueMm odeBHAHa YeTKas TEHAEHIHS — CHadasa IIPOHUCXOOUT HEKOTOPOE
OTKPBITHE, 3aTEM €ro KakK Obl aJalITUPYIOT A HYZK JOKa3bIBaHUsI. Bo3mo-
JKEH U HECKOABKO OTAWYHBIN BapHaHT — HAYYHO-TEXHUYECKHE JOCTHKEHUI
Ha4YWHAIOT IINPOKO MCIIOAB30BAaThCd Ha IIPAaKTHUKE, B TOM YHCAE€ U OAL CO-
BEPIIIEHCTBOBAHUS HAYYHO OO0CHOBAHHBIX PEKOMEHIAIIUM 0 BBISBAEHHIO,
PaCKpBITHIO U PaCCAE€NOBAHUIO IIPECTYIIAEHUH, 3aTeM, KaK OTBET Ha 3TO —
dopMHUpPyeTCsT COOTBETCTBYIONIMY BU dKCIIepTu3» [Meperykos, I"M., 2010,
c. 14].

B kauecTBe mpuMepa MOKHO IPUBECTH JAKTHAOCKOIIMYECKYIO 9KCIIEPTH-
3y, KOTopas OJAaA€KO He cpa3y cTasa OpraHUYHBIM 3A€MEHTOM IIpoliecca yro-
AOBHO-IIPOIIECCYaABHOIO oKa3bIBaHUd [ABpamenko, O.U., 2019], Ho Tem He
MeHee IIUPOKO ITPUMEHsIeTC B HacTosIee BpeMs. [Icuxodusnororuieckoe
HCCAE€IOBaHHE HAU DKCIIEPTH3A C HCIOAB30BaHUEM IToaurpada (meTekropa
AJKH) TaK¥Ke He cpaldy HalllAWu IPUMEHeHUe U HPU3HAHUE B HAYYHBIX Kpyrax
U Cpeau NPaBOIIPUMEHUTEAEH.

BrigaBaeHHBIE HcTOpUell 9KCIEPTOAOTHMM 3aKOHOMEPHOCTH BO3HHKHOBE-
HUSI, CTAHOBACHU, (DOPMUPOBAHUS 3HAYUMOCTH U IIPABOIPUMEHHUTEALHOH
IPaKTHUKHU JAEUCTBYIOT U B HacrtodIee BpeMs. Ceronust 6e3 3KCIepTH3k] He-
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BO3MOXKHO IIPEACTaBUTH cebe MPOU3BOACTBO II0 IIOAABASIOIIEMY OOABIITHH-
CTBY YTOAOBHBIX JieA. 3HAHUA T'€HEeTUKH, XUMUH, OAAAUCTHUKHY, TPaCOAOTHH,
IICHXOAOTHH U IIP. IPHOOpeTaroT Bce OOABIIIee 3HAYEHUE AT YTOAOBHO-IIPO-
LecCcyaAabHOTO ITo3HaHus. Co BpeMeHeM U3 «HOBBIX» OHH IIPHOOPETAIOT CTa-
TYC «TPaaUIIMOHHBIX». KpoMe TOro, IpoBeAeHHbBIN PeTPOCIIEKTUBHBIN aHaAN3
IIPUMEHEHNd HEIOPUAUYECKUX 3HaHUH A BBIIBACHHA AXKU B ITOKa3aHHUAX
CBHUETEAEH IT03BOASET CAEAATD ABa BasKHEHIITUX IIPOMEKYTOYHBIX BHIBOA.
[TepBBIl U3 HUX — 0 HEA(PPEKTUBHOCTH UCIIOAB30BAHHUS B ITPOIIECCE YTOAOB-
HO-ITPOIIECCYaABHOI'O IOKa3bIBaHHUA HEBaAUIHBIX METO/I0B, OCHOBaHHBIX Ha
HEIOCTATOYHO U3yYEHHBIX U HEIIOATBEPIKIAEHHBIX BEPOSTHOCTHBIX TEOPHUIX.
B T0 ke Bpemd caemyeT 0ocob0 OTOBOPUTE, YTO BUAUTCH HEITUYHBIM U HEI0-
IIyCTUMbBIM KPUTHUKOBATh HCTOPHYECKHH OIBIT 3a HEZOCTATOYHOCTH Hayd-
HOTO IIOoAXOoza. BTOpo# BBIBOA — 0 HAAWMYHUH Pa3HOOOPa3HBIX UCTOPHUUYECKUX
Tpaguiuil 1 6e3yCAOBHOM HHTEpece o0IllecTBa K I'eHe3HUCy U BHEITHUM ITPO-
SIBACHUAM AJKU.

CoBpeMeHHasd HayKa TaKKe He CTOUT Ha MEeCTe: IIOIBAFIOTCH BCEe HOBBIE
U HOBBIE OTPaCAU 3HaHUL. Bo3pacratoliee BAUSHNE Ha YTOAOBHOE CYOIIPO-
HM3BOJICTBO, 10 HAIlIEMy MHEHHUIO, B IIOCA€HHUE TOfbl EMOHCTPHUPYET IICUXO-
sorud. Bo MHOroM maHHas TEHAEHIMS 00yCAOBAEHA HAAWYHEM IBYX CEPb-
€3HBIX PO0AEM YTOAOBHO-IIPOIIECCYaABHOTO MOKA3bIBAHHUA. BO-TI€pPBBIX, B
3aKOHE OTCYTCTBYIOT KPHUTEPHH H CIIOCOOBI obecIiedeHHs 00g3aTeABHOI'O
CBOMCTBa BCEX A0KA3aTEABCTB — JOCTOBEPHOCTH — IIPU HAAHUYHU HE0OXO-
OUMOCTHU TIOCTOSHHOHM €€ OIeHKH U HPOBepKH. HambOoABIIYIO CAOIKHOCTD,
10 HaIlleMy MHEHMIO, IIPEACTaBAdIOT Oll€HKa U IIpOBepKa JOCTOBEPHOCTH
[IOKa3aHUH YIaCTHHUKOB yTOAOBHOTO CYIOIIPOHU3BOACTBAa, OCOOEHHO ITPU H3-
MEHEHWH HX IIOKa3aHUil. Bo-BTOPBIX, HEOOXOAMMO HUCKAIOYUTH IICHXOAOTH-
YecKoe BO3IAeHCTBHE KaK CO CTOPOHBI AOIIPAIllMBAIOIEro AWIlla, TaK M CO
CTOPOHBI UHBIX AUIl. Hapsaay ¢ IpoYuM [AS pelleHus YKa3aHHBIX ITpo0AeM
MOAZKHBI IPUMEHATECS CIIeIlHaAbHbIE 3HaHUS B 00AACTHU IICUXOAOTHHU B XO€
IIPOU3BO/ICTBA I10 YTOAOBHOMY [IEAY.

Pan ygyacTHUKOB YTOAOBHOT'O CyIOIIPOU3BOACTBA HE HECYT OTBETCTBEHHO-
CTH 3a Jady 3aBeIOMO AOXKHBIX [IOKa3aHUH, a K TeM, KOTOpPble HECYT TaKyIO
OTBETCTBEHHOCTDH, Ha IIPaKTHKe IIPHUMEHIIOTCA HECYIIIeCTBEHHbIE BU/IbI Ha-
KazaHU#!, KOTOpble HECOU3MEPHMEI C TeM, KaKOH¥ Bpe MOXKET OBITH IPUIH-
HEH BBEJICHUEM CAEIOBATEAs, JO3HABaTeAd U cyaa B 3abayzxkaeHue. [ToMmumo
3TOr0, GOABIIIOE KOAMYECTBO YIOAOBHBIX €A, KOTOPBIE OBIAM BO30yzKIEHBI
10 ITpU3HAKaM IIPECTYIIA€HHUS, ITpeaycMoTpeHHoro ct. 307 YroA0BHOTO KO-
nekca Poccutickoit @enepanmu (YK Pd), 6b1au mpeKkpallieHbl AMO0 IIprocTa-
HOBAEHBI Ha CTaIUH IIpeaBapHUTeAbHOro paccaenoBaHuda [Kapmenko, O.A.,
2018, c. 3]. [ToaToMy BazKHO ellle Ha ATalle A0CYAeOHOr0 IIPOU3BOACTBA UAH,

! Cwm., Hanpumep: IIpurosops! cynos 1o ct. 307 YK Pd 3aBenomMo AOKHBIE ITIOKA3aHUE,

3aKAIOYUEHHE 9KCIIEPTAa, CIIEITMAANCTAa UAH HEeIpaBUABHBIH nepeBoa. URL: http://sud-
praktika.ru/precedent/category/1159.html (mara obpamenusa: 05.08.2020).
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10 KpaiHel Mepe, MO0 BEIHECEHUS HTOTOBOTO CyAeOHOro perIeHus II0 AEeAy
HCKAIOYHTD TaKyI0 BO3MOXKHOCTb. COOTBETCTBEHHO, CYIIIECTBYET IIPaKTHIe-
CKad IOTPEOHOCTH CIIEIIHAaABHOIO aHaAM3a ITOKA3aHWH YIaCTHUKOB YTOAOB-
HOTO CYIOITPOM3BOACTBA KaK B MOCYAEOHBIX CTaAUIX, TaK U Ha CTaIUHU Cy-
ne0HOTO IIPOU3BOACTBA II0 yTOAOBHOMY [IEAY.

IToaTBep:RAEHUEM 3TOMY CAYKUT OOIOAHeHUe llepedHd pomoB (BHIOB)
cyneOHBIX DKCIIEPTU3, BBIIOAHSIEMBIX B (PeAePaAsbHBIX OIOIKETHBIX Cyne0d-
HO-3KCIIEPTHBIX yupexkaeHuax MuHiocra Poccuu, u IlepedHs 3KCIEePTHBIX
CIIeIIMaAbHOCTEH, 110 KOTOPBIM IIPENOCTaBASIETCH IIPaBO CAMOCTOSTEABHOI'O
IIPOM3BOACTBA CYAeOHBIX 3KCIIEPTH3 B (PelepasbHBIX OIOIKETHBIX Cyned-
HO-3KCIEPTHBIX yupexkaeHuax Muntocta Poccun?. B 2017 rony nmosaBuaach
BO3MOXKHOCTb B paMKaX IICUXOAOTHMYECKOH 3KCIEPTU3bl IIPOBOAUTEL TaKHe
HOBBIE BHUBI CyAe0HO# 9KCIIEPTHU3bI, KAK «MCCAEIOBAHUE IICUXOAOTHH YEAO-
BE€Ka» U «IICHXOAOTHYECKOE HCCAEIOBaHNE NH(OPMAIIHOHHBIX MaTEePHAAOBY,
4T0 OBIAO OOYCAOBAEHO T'A@BHBIM 00pa3oM OOBEKTHBHBIMHU IOTPEOHOCTIMU
IIPaBOIIPUMEHUTEABHON NIPAKTUKH M KPUMHHAaAU3aALUEH NedHHUN, Hallpas-
A€HHBIX Ha IOOyKAeHHEe AeTel K CYHIIMIaAbHOMY II0BEIEHHIO.

Pazamunble MexaHH3MBl U IIPUKAQIHBIE CIIOCOOBI BBIIBACHHS HCTHHBI
WAMW YCTAHOBAEHUS ITPU3HAKOB YaCTUYHON HMAM IIOAHOHM HEHMCKPEHHOCTH BO
BHEITHEM IIOBEIEHHH U PEaKIIHIX YeAOBeKa IIPUBAEKaAH K cebe BHUIMaHHUeE
n3gaBHA. ITO 0O0BICHUMO, Beb B KOPHE BOIIPOCA AEKHUT I'AyOOKoe yoexme-
HHE B TOM, 4TO (PU3NYIECKOE COCTOSIHUE BCETa HETIOCPEACTBEHHO CBSI3aHO C
IIepeKUBAaEMbIMH Y€AOBEKOM OMOLIUAMHU. Hepenko B aAuTepaType HaxoaaTcs
CBHIETEABCTBA TOTO, KaK C IIEABIO YCTAHOBAEHHS HCTHUHBI B IIpollecce JoKa-
3bIBaHUS B YI'OAOBHOM CYIOIIPOHM3BOICTBE HCIIOAB30BAAUCH BHEIITHHE IIPO-
ABACHHUS (PHU3HUOAOTMYECKHUX H3MEHEHHH OpraHu3Ma IO0IIPallNBaeMOro de-
AOBEKa BCAEICTBHUE €T0 CTpaxa, CThblZla, PalOoCTH, CTpalaHUM, yAUBAEHHUd,
THEBa U APYTHX SMOIIMOHAABHBIX IIEPEKUBaAHUHN.

B 21011 cBa3u B cOopHMKe 3aKOHOB [peBHe#t MHANN, COCTABAEHHOM €Ille
B V B. 10 H. 3., oTMe4YeHa HeOOXOAMMOCTEH o0palnaTh BHHMAaHHE Ha 0CO-
Oble IIPHU3HAKU IIOBEIEHUSA CBUIETEAS, U3 KOTOPBHIX HEIIPEMEHHO CAEIOBaA
BBIBOJ O COODIIIEHNH AOXKHOH MH(opMalyu: «BHyTpeHHee HaCTPOEHHE AFO-
el Hamo y3HaBaTh [0 BHEIIHHM I[IPHU3HAKAaM: II0 3ByKaM [F0AOCa], IIBETY
[anI1a], ABUZKEHUAM, rAa3aM U xKecTam»; «[1o BeIpasKeHUIo AWIlA, 10 JBUXKe-
HUSM, IIOXOAKE, XKeCcTaM, PedH, I10 U3MEHEHHIO [BBIPpasKE€HHUd| raa3 | AWIA

2 TIlpuka3 MwunucrepcrBa ioctunuu Poccuiickoit Pemeparmu ot 19 ceHTdabpsa
2017 1. Ne 169 «O BHeceHHMM H3MeHEHHI B npuaoxkeHusa Ne 1 m Ne 2 K mpurasy
Muntocta Poccum ot 27 pekabpsa 2012 r. Ne 237 “O6 yrBepxkaeHuu [lepeuns
pomoB (BHIOB) CymeOHBIX SKCIIEPTH3, BBIIIOAHSEMBIX B (helepaAbHBIX OIOMKETHBIX
cyneOHO-3KCIIePTHHIX yupexaeHnax MwuHiocta Poccum, u IlepeyHs 3KCIEPTHBIX
cnenuasbHOCTEeH, II0 KOTOPBIM IIPEACTaBAGETCH IIPaBO CAMOCTOATEABLHOTO
IIPOU3BOACTBA CyZEOHBIX OSKCIEPTH3 B (enepasbHBIX OIOPKETHBIX CymeOHO-
9KCHEPTHBIX yupexnaeHusx Muwuniocta Poccum”™. URL: https://www.garant.ru/
products/ipo/prime/doc/71673868/ (mara obpamenus: 05.08.2020).
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yAaBAMBaETCS COKPOBEHHAas MbICAR (3akoHbl Mawny [[I'in, G.F., ed., 1992]).
B III Beke go H. 5. B [IpeBHeM Kutae mMOBOABHO pPaCHIpOCTPaHEHHBIM CYH-
TaACd METOJl UCIIOAB30BAHUSI PUCOBOM MYKH B IIEASIX PACIIO3HABAHULA AXKU.
Anity, mogo3peBaeMoMy B COBEPIIEHUU IIPECTYIIACHHUS UAU HHOT'O IIPOCTYII-
Ka, TIOMEIIlaAl B POT PHCOBYIO MyKy. CYHTAAOCH, YTO OHA II03BOASAA OIle-
HUTH (PU3NYECKOE COCTOSHHE YeAOBEKA: €CAM MyKa depe3 HEKOTOPOe BpeMsd
coxpaHsAa CYXOCTb, TO IIO[03PEBaeMOro IIpu3HaBaAu BUHOBHBIM. B maab-
HeHIIeM CXOHBIM 00pa3oM aefiCTBOBaAM UCHAHIEI. B Tex ke I1eAsX OHU UC-
IIOAB30BAAH CBOHM «IE€TEKTOP» — TAK HA3bIBAEMBIH «CyAeOHBIH AOMOTE» (KyCOK
CyXoro xaeba): ero cAe1oBaA0 pas3zkKeBaTh U MPOTAOTUTE. AHAAOTUYHO KYCKHU
OCBHIIIEHHOTO XA€0a MAH ChIpa CAYKHUAU CPEACTBOM HCHBITAHUS I003peBa-
€MbIX B CpeJHEeBEKOBOH AHTAWH.

B ocHOBy MmeTozma, IIPOHAAIOCTPHPOBAHHOIO HE €IMHOXKABI B HUCTOPHH,
IIOAO3KEHBI HabAIOMeHUs 3a (PU3NOAOTHYECKUMHU IIPOIBACHUAMHU YeAOBede-
ckoro opraHuzMa. CTpax ¥ MHbIE 3MOIIMOHAABHBIE IEPEKUBAHUA, 0COOEH-
HO CB43aHHBIE C IIPEACTOAIIINM IIOTEHIIMAABHBIM BBIABACHHUEM A2KH, BACKYT
0co0yI0 (PM3HUOAOTHYECKYIO PEaKITHIO OPraHU3Ma, OTPaHUYUBAIOIIYI0 pabo-
Ty CAIOHOBBIIEAHUTEABHBIX JKEA€3, TaK Ha3bIBaeMOe «IIe€PEeChIXaHUe BO PTY».
CunuTaeTrcs, 4TO CTPECC BACYET COKpAIlleHHEe HUAM JaKe [IPEPhIBAET BBIIEAE-
HIUE CAIOHEI.

Ha mpoTaskeHUN BEKOB AIOOU B IIEAIX YCTAHOBAEHUS BUHOBHOCTU AHIIA
IIPUMEHAAN METOABI BBIABACHUA A2KK, OCHOBAaHHBIE Ha IIOBBIIIICHHUU HEIIPO-
U3BOABHBIX KOA€OATEeABHBIX IBUKEHUH KUCTEH PyK, HOT, AUIIA, TOAOBBI, BCe-
0 TYAOBHIIIA, TOAOCOBBIX CBH30K, HE KOHTPOAHPYEMBIX AOIIPAIINBAEMBIM.
Hampumep, deaoBeK, KOTZia My 3aaBaAl BOIIPOC, IIPU OTBETE Ha HETO JI0A-
KeH ObIA fep3KaTh B PyKaxX XPYIKUH ITIpeAMeT, HAaIIpUMep S0 ITUIEL. Ecan
IIPU 9TOM CKOpAyIla giIlla IIOBPEXIaAacCh, AOIPAITNBAEMOro ITPpU3HABAAU
BUHOBHBIM. B VIHIuu 3HaHUE O JaHHOW 0COOGEHHOCTHU YeAOBEYECKOMN (PU3UO0-
AOTHH HCIIOAB30BAAOCH B Te€X JKe LeAdX. Tak, AuIly, Hog03peBaeMoOMy B CO-
BEPIIEHUH IIPECTYIAEHUs, 3aJaBaAl P BOIIPOCOB, BKAIOYAIIHN B cebs
KaK HEUTpaabHbIE, TaK U BaxKHbIE A AONPALINBAIOIIETO IO3UIINU, CBL-
3aHHBIE C 00CTOATEABCTBAMH BBIICHSIEMOTO COOBITHHA. UeAOBEK IIPH OTBETE
Ha HUX JIOAYKEH ObIA OMHOBPEMEHHO HECUABHO yAapaTh B TOHT. CUHUTaAOCH,
9TO, KOoria BOIIPOC BBI3BIBAA OMOIIMOHAABHBIC TI€EPEXKUBAHUA (CTan, CTB1O,
PamocTh, CTpamaHud, YAUBACHHE, THEB), IIPU OTBETE HA HETO yAaphl YCHUAU-
BaAWCH U 3BYK CTAHOBHUACS I'POMYE, YEAOBEK TEPSIA CIIOCOOHOCTD TIIATEABHO
KOHTPOAUDPOBAThL CBOU ,ZLCIZCTBI/IH. HpI/IMC‘IaTeABHO, 9TO OTAEABHBIE HCIIBITA-
HUS, HAIIpaBA€HHBIE Ha YCTAHOBAEHHE AOXKHOCTH COOOIIAeMBbIX CBEIEeHUH,
BCTPEYAAUCH B HEKOTOPBIX KYABTYpPaxX BIIAOTH 10 KOHIA XX CTOAETHSI.

[IpuBeneHHBIE IIPUMEPHI YKA3bIBAIOT HA TO, YTO OOIIIECTBO C ApPEBHEH-
IITUX BpeMeH o0palllas0 MPHUCTAABHOE BHHUMAaHHE Ha BCEBO3MOXKHBIE METO-
Bl U CPENICTBA «YCTAHOBAEHHSI MCTUHBD, OCHOBAHHbBIE HA BHEIIIHEM IIPOSIB-
AC€HHUHU BHYTPEHHUX Hepe}KI/IBaHI/II\/’I U OOCTYIIHBIE OAA ITOHMMaHHWd COBPEMEH-
HUKOB. Ho pacCMOTpeHHBbIH BBIIIE OIBIT IIPUMEHEHHS METOMI0B BBISIBACHUS
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CKPBITBIX CMBICAOB SBASIETCS AWIIL TEXHHYECKHM IIpHUMEHeHHeM Habarona-
€MbIX BHEIIHUX (PU3HUOAOTHYECKHUX IIPOSBACHHH YeAOBEKa B YETKHX IIPHU-
KAQIHBIX IleAgx. [Ipu 3ToOM He IpeanpHHUMAaAHUCh IIONBITKH Hay4YHOTO
OCMBICA€HUS HEOTHO3HAYHOI0 MeXaHN3Ma IICHX0(OU3NOAOTHYECKIX PeaKITUH,
YTO HE IT03BOASIET OOBEKTUBHO OIIEHUTH ITOAE3HBIH 3(P(PeKT UX SMITUPHUIECKO-
IO HMCIIOAB30BaHHU4. B MepByIO o4epeab 3TO KacaeTcd ONPEAEACHUT JOITyCTH-
MOCTH U JOCTOBEPHOCTH IIOAYYEHHBIX IIPU UX IIPUMEHEHHUH PE3yALTATOB.

C xonna XVIII B. mpuobpeTaroT HOIIyAIpPHOCTE 00IIIast 1 0COOEHHO ITPU-
KAaoHAdg IICUXoAorusd. ViMeHHO Torma OBbIAM OIIyOAMKOBAHBI II€pPBbIE HAYY-
HbI€ TPYyAbl, IOCBAIIEHHbIE IPUMEHEHNUIO 3HAHUY B 00AACTH IICHXOAOTHH B
XO/le YTOAOBHOTO CYAOITPOM3BOACTBA. B HUX OCBEIIaANCH IICHXOAOTHYECKUE
0COOEHHOCTH AMYHOCTH IIPECTYITHUKA, [IPUBOAHANCE IIPUMEPHI U HAAIOCTPH-
POBaAHCH BO3MOXKHbBIE BAPHUAHTBI HCIIOAB30BAHUSA JOCTUKEHUH IICUXOAOTHU
IAd 11eAelt TpaBocyaud (ux aBropamu 0eian U. dpenpeiix, K. 9xkaprcrayses,
U. T'odpbaysp u gp.). B Bananuoit EBporie BriepBble OCYLIECTBHUAN PsI, IICH-
XOAOTHYECKUX HKCIIEPUMEHTOB C II€ABIO BBIIBUTH HEOUYEBUIHYIO U CKpbIBa-
emyo nHpopmanuoo Opren Kaeiin u Makc Beprtreiimep. imeHHO OoHU 00-
HapoJ0BaAU pe3yAbTaTbl CBOUX TPYHAOB B HaydHOM cTaThe «Ilcmxoaorude-
CKad OAUarHOCTHUKA cocTaBa mpectyrnseHus» B 1904 r. [dukwuii, U.C., 2016,
c. 120]. HoBu3Ha 1 aKTyaAbHOCTb UX KOHIETIIIHU COCTOSIAM B IIPUMEHEHUHU
KAAQCCHYECKOI'0 aCCOLMATUBHOIO 3KCIEPHUMEHTA JAA LEA€H yCTAHOBAECHULA
HH(OPMAINH, CKPhIBAEMOH «IIOJOITBITHBIM» AUIIOM.

OTedecTBEHHbBIE HMCCAEIOBATEAH-TIPABOBEAbI OOPATHANCH K IIOTEHIIMAAY
HCIIOAB30BaHUS JOCTHKEHUN IICUX0AOTUH B XO/€ IIPOU3BO/CTBA I10 YTOAOB-
HOMY [EAy AHIIL BO BTOpoi#l moaoBuHe XIX B. B 3T0 Bpemsa ObIAM OIIyOAH-
KOBaHbI OTAEAbHBIE TPYyAbl — «YToaoBHoe mpaBo» B.A. CrnacoBuua (1863),
«Ouepku cymebHOH mcuxosorum» A.A. ®dpese (1874), - B KOTOPBIX NAHHBIH
BOIIPOC OCBEIIAACS Hapsmay C IIpoYuMHU. B maspHeiinem B Poccuu Habaro-
naeTcd Pe3KHH BCIAECK HMHTepeca K MCCAEAYEMOMY BoOIpocy. [locTaToduHO
yKasaTh, 4To B 1889 r. dusuonor U.P. TapxaHOB yCTaHOBHUA KOPPEAIIIHIO
U B3aHUMHYIO 3aBUCHMOCTD MEXIY TUHAMHKON SMOITMOHAABHBIX IIepeKuBa-
HUY yeaoBeKa U SAEKTPHUYECKON aKTUBHOCTBIO IIOBEPXHOCTU €r0 KOXKHOTO
IIOKpOBa. ABTOP IIOAYEPKHYA TOT (PAKT, YTO YEAOBEK HECIIOCOOEH AUIIE YCH-
AVIEM BOAU IIOBAMSATH Ha BHEIITHHE IIPOSIBACHUS OPraHU3Ma HAH CKOPPEKTU-
poBaTh ux, ocobeHHO BcAaeaACTBUe epekuToro adpderra. B 1902 roxy 6niaa
obHapomoBaHa mepBas pabora B.M. BexTepeBa, B KOTOPOH OCHOBHOH ak-
IIEHT CAEAaH Ha OIIHCAaHHE SKCIIEPHMEHTAABHBIX IICUXOAOTHMYECKUX HCCAE-
JOBaHUY MMaMaTH, SMOIIUY U acCOMAlUN AWI], COBEPIINUBIINX IPECTYITHbIE
[esHUd. YUeHbBIH IIpekIe BCEro CTAaBHA Ilepel CO0OH IleAb YCTaHOBUTH U
BBISBUTDH IIPOSBAEHUS «(IPUTBOPCTBa» B cpele HccaenyeMoi rpymmbl. Oc-
HOBHBIe uaeu B.M. BexTepeBa MoAy4YHAU CBOE JaAbHEMIIIEe Pa3BUTUE B II0-
CAENYIOLIUX TPpyAax aBTopa. B wactHocTH, B 1912 r. OH mocCA€OBATEABHO U
BecbMa MIOAPOOHO OXapaKTepHU30BaA CBOM aBTOPCKUMH «0O0BEKTHBHO-IICHXO-
AOTHYECKUM» MeTon B KHHUTre «OO0BbEKTUBHO-TICUXOAOTHYECKUI MeTO B IIPU-
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MEHEHUHU K HU3YYEHUIO IPECTYITHOCTH». [0 MHEHHIO HCCAE0BATEASI, CAEAYET
HU3y4aTh «...IIPECTYIIACHHE KaK Y€AOBEYECKOE AeTHHE BO BCEH COBOKYIIHOCTH
00yCAOBUBIINX €0 BAHSHHWH, OOIIMX KM YACTHBIX, BHEITHUX U HHAVBUIY-
AaABHBIX, OTJAACHHBIX U OAM3KHX, KOTOPbIE BO3AEUCTBOBAAU KAaK Ha JAHHOE
IIpecTyIllA€HHEe, TaK K Ha caMy AMYHOCTE» [Bexrepen, B.M., 2010].

B XX Beke yzKe OBIAM IIPEICTABAEHBI PE3yABTATHI CEPHE3HOH PaboTEI II0
M3YYEHHIO IICUXOAOTHH IIPECTYIHUKOB U AHII, OTOBIBAIOIINX HaKa3aHUE 3a
COBepIIEHHbIE AeSHUS, 0OCOOEHHOCTEH ObITa IIpeACTaBHUTEACH IIPECTYIITHOIO
MHpa, 3aKOHOMEpPHOCTeH (hopMUPOBaHUA IIOKA3aHUM Y4aCTHHUKOB YTOAOB-
HOTO CyOITPOU3BO/ICTBA (B TOM YHCAE CBUIAETEAEH, IIOTePIIEBIINX, I10103Pe-
BaeMbIX) U HPUYUH MOSIBACHUS AOXKHBIX CBEICHHH B HUX. B 23T0l cdepe
npencraBagioT uHTepec paboter A.E. Bpycuaosckoro, 51.A. KauTopoBuua,
A.C. Tarepa u gpyrux. Bo MHOTOM B MX OCHOBY IIOAOXKEHBI PE3YABTATHI 3M-
OUPUYECKHUX UCCAEIOBAHUM MO3Ta M IICUXUYECKOMN AeITeABHOCTH Y€AOBEKA,
HPOBEAEHHBIX B HHCTUTYyTE, Bo3raaBademMoMm B.M. BexrepeBnIM, TPyAbI IIO
cynebHoit ricuxosoruu A.®. Konu.

B pauHwuii coBeTcKUi nepruoq Hauboaee SPKU CAeZl B UICTOPHUH UCCAEIY-
eMol mpobaeMaTHKHU ocTaBUA AaekcaHp PomanoBud Aypus, KOTOPBIH IPo-
BEA CEPHIO0 HCCAENOBAHUHN IO BBIIBACHUIO AOXKHBIX OTBETOB Y AIOAEH, ITPU-
YaCTHBIX K COBEPIIIEHUIO PA3AHMYHBIX BUAOB IIPECTYIIACHUM, B MOCKOBCKOM
HHCTUTyTE Icuxosoruu B 1923 r. CamMo mCCA€IOBaHHE COCTOSAO H3 OBYX
JyacTel: B IEPBOY BBIABASIANCH HHMOPMATHUBHBIE IPU3HAKU IIpeaAsaraeMbIX
METOMMK, a BO BTOPOH yCTaHAaBAHBAaAOCH, KaK UX IPOBEPHUTH B PEAABHBIX yC-
AOBHLX PACKPBITUSA IIPECTyHACHUH. B ykaszaHHBIX HccaenoBaHuax A.P. Ay-
pHsl B KQ4ECTBE OTIIPABHOM TOYKH HCIOAB30BaA NOCTHUXKEHHUS OTEYECTBEH-
HOM HAYKU: MEAUIIUHBI U (PU3NOAOTHH — C OIOpoi Ha yueHue .M. CeueHo-
Ba u I.I1. IlaBaoBa 0 BeICIIEH HEPBHOH AeATEABHOCTH YeAOBeKa, B padborax
KOTOPBIX HEOMHOKPATHO 00paIasoch BHUMaHUE HA YCTAHOBACHHYIO B3aUM-
HYIO CBSI3b IICUXHYECKOH aAKTHBHOCTH H (PHU3HOAOTHUECKOH AeITEeABHOCTH
4eA0BeYeCKOro opraHusma. [lomumo storo, A.P. Aypusa B Xone uccaegoBa-
HUU HCIIOAB30BaA M METOJ «aCCOIIMaTHUBHOTO 5KCIEepUMEHTar». B pesyabTa-
Te UM Oblna co3maHa «CoIpszKeHHas MOTOPHAas METOAHKa», 0a3upyrolas-
cd Ha IIPUHIUIIE OIIOCPENOBAaHHON OIleHKH 3(h(PEKTHBHOCTH 3MOIIMOHAAL-
HBIX CTUMYAOB, ITO3BOASIIOIIIEM OILIEHUTH UX IToA€3HBbIH 3dderT. A.P. Aypusa
CYHTaA, YTO «¢JUHCTBEHHAd BO3MOXKHOCTb U3YYUTh MEXaHUKY BHYTPEHHUX
(CKPBITBIX) IIPOIIECCOB CBOOAUTCS K TOMY, YTOOBI COENWHUTH ITH CKPBITHIE
IIPOLIECCHI C KAKUMH-HUOYyObL OJHOBPEMEHHO IIPOTEKAIOIIMMH PSIIOM I0-
CTYIIHBIMH [ASl HEIIOCPEACTBEHHOI'O HAOAIOIEHHS IIPOIlecCCaMH IIOBENEHU,
B KOTOPBIX 3aKOHOMEPHOCTH K COOTHOLIEHHS HAaXOAWAW ObI cebe oTpazKke-
Hue» [Aypud, A. P., 1928, c. 52]. PesyabTaTbl SMIUPHUYECKHUX UCCAE€TOBaHUH
A.P. Aypug BbI3BaAM HAY4YHBINM U HPAKTUYECKUN UHTEPEC U IOAYIUAU HPU-
3HAHHUE KaK CPeIH OTeYeCTBEHHBIX YUEHBIX, TaK U 3a PyOEesKOM.

TeM He MeHee OoTedeCTBEHHad IIPaKTHKa IIPHUMEHEHHS METOIOB BBIAB-
A€HHS HEUCKPEHHOCTH M HCKasKeHHs NH(MOPMAIIUH B XO€ OCYILECTBACHHUS
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IpaBOCyaHus HEOOHOKPATHO IIOABEPrasach KPUTHKe. Kak caencTBue, P
YY€HBIX, CAEAySd 3TOM TEHAEHIINH, HETaTUBHO OLlECHUBaAH MeTonuKy A.P. Ay-
pus, maBas el BecbMa HEAECTHYIO XapaKTEepPHUCTUKY, YIIOMUHas KaK Bap-
BapCTBO, MpakKoOecHe, HeAOIIyCTUMBbIH Ha>KUM Ha AUYHOCTD, JAIOLUIUH Cyay
BO3MOKHOCTb HUCKaxKaTh peaabHble (pakThbl. C 30-X romoB IO BAUSHHUEM
LEH3YPhI IMTyOAUKOBAAUCH AWIIDL TPYAbI, B KOTOPBIX IPUMEHEHUE IICUXOIH-
ArHOCTHKU B YTOAOBHOM IIPOIIECCE OIIEHUBAAOCH MCKAIOUUTEABHO HETaTUB-
Ho. [To MHEeHUIO A.9. BEIIIIUHCKOTO, «MCIIOAB30BaHUE IICUXOAOTHYECKOH aua-
THOCTHUKHU B YTOAOBHOM ITPOIIECCE — 3TO HE TOABKO abCyp/, HO U rpybeiiiiee
HapylleHue IIpaB YeaoBeKar [BreimmHckui, A.4., 1937, c. 60]. Boaee Toro,
M.C. CrporoBud, aHaAU3UPYH JAHHYIO IPOOAEMATHKY, YTBEPKIAA, YTO «Me-
TOABl MHKBU3UIIMOHHOTO IIPOIlecca BBIUTPHLIBAIOT B CBOEH MPUMUTHUBHOCTU
U OTKPOBEHHOCTH II0 CPaBHEHHUIO C “HayYHBIMH TI'HYCHOCTSIMHU IIPEICTABH-
Teael “HoBoro HampaBaeHUA » [CtporoBud, M.C., 1968, c. 114-113].

[dymaeTtcsi, JaHHbIE MOAXOJBI BO MHOTOM OOYCAOBAEHBI HEIOCTATOYHBIM
pa3BUTHEM HayKU IICUXOAOTHH Ha Tepputopuu oObiBirero Coserckoro Co-
032 U CKEIITUYECKHUM OTHOIIEHUEM K pe3yAbTaTaM 3apyDesKHBIX HCCAEOBAa-
TeAe¥ CO CTOPOHEBI OTeYEeCTBEHHBIX CIIeIIaAucToB. KpoMme Toro, He UCKAIOUe-
HO HUaeoAoTHuecKoe BausHHE. K coxkaseHUIo, OTpHUIlaHNe «HE BIIMCAHHBIX B
cucreMy» (PaKTOPOB HE CIIOCOOCTBYET HOCTHUKEHUIO UCTUHEI, YTO OOOCHOBA-
HO Y4€HBIMH, 3aHUMAIONIUMUCH Teopuel (akKTOPHON CUCTEMEI.

B maspHeHIIIEM IICUXOAOTHUYECKHE UCCAEIOBAHUS, HATIPABACHHBIE HA yCTa-
HOBAEHHE HEUCKPEHHOCTH, IPEeNOTBpAallleHHe YaCTUYHOI'O0 MCKazKeHUsS HH-
dopManuu U AXKHY, BBIIBACHHE UX IIPUYUH U 3aKOHOMepHOCTeld popMUpoBa-
HUsI, IPOBOASATCS, K COXKAACHUIO, 3a pydexkoMm. Ocoboe BHUMaHUE 3apybesk-
HBIX CIIEITMAANCTOB IIPHUBAEKaAH BepbaabHBIE U HeBepOaABHbIE ITPU3HAKH U
IIPOSIBA€HUS [IONIPAIIINBAEMBIX AWUIL B MOMEHT IIPOHM3BOACTBA CAEACTBEHHBIX
OercTBU. B KadecTBe HAyIHOM 6a3bl A TOAO0OHBIX UCCAEIOBAHUM, C OMHOMN
CTOPOHBI, CAYKaT BBIBOABI VUE€HBIX, HE CTAaBUBIINX CBOEY OCHOBHOH IIEABIO
IIPOBEPKY U paclio3HaBaHUE Ha IIpeaMeT COOTBETCTBHUS ITpaBAe HH(pOopMAaIInU,
OMTHAKO BHECIIIUX CYILIECTBEHHBIH BKAA B PA3BUTUE IICUXOAOTHH AWYHOCTH:
3. dpetina, K.I'. FOura, A. Macaoy u ap. C opyro¥ CTOPOHBI, AAS TEX Ke lieaeH
«IIPUCIIOCOOAEHBD HAPabOTKH IOocAeqoBaTeAell OMxeBHOpU3MA (HAIIpaBACHUE
B IICUXOAOTHUH, U3yJaIOIllee TI0BEeAeHIE YeAOBEKA KaK OOBEKTUBHBIN (DeHOMEH
IICUXUKH), a Takxke crerpaaucTtoB (1. Oxkman, A. I'per, 3. Beph, 9. llocTpowM,
M. Moppuc, P. Kpayc, A.[l. I'puanep, . Kornop, A. IIu3 u B. IIu3, P. Bennaep,
. Cetimop u Op.), TPYAbl KOTOPBIX HEIIOCPEACTBEHHO ITOCBSIIIEHBI SKCIIEPHU-
MEHTaM U aHaANU3y [IOBEAEHYECKUX PEaAKIINN AIOEH.

B kauecTBe IIHMPOKOr0 MPUKAAIHOTO INPUMEHEHUS JAaHHBIX CHHTE3HPO-
BaHHBIX UCCAEIOBAHUN HA COBPEMEHHOM JTalle CAECAYyeT OTMETHUTHh BO3MOK-
HOCTH HUCIIOAB30BaHUS 3HAHUI O PA3AHYHBIX OCOOEHHOCTHAX U IIPOSIBACHUIX
YEAOBEYECKOTO OpraHu3Ma, IIPUYEeM KaK BCEX BepOaAbHBIX, TAK U HEBEp-
6aabHBIX. Ha HUX MOTYT OPUEHTHUPOBATHCS CIIEIIMAAUCTBI PA3AUYHBIX CPep
npodeCCHOHaABHOH OeATEeABHOCTH, HAIIPHUMeEP CAysKallle KaapOBBIX IIO/-
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pasaeAeHu mpu IIpreMe Ha paboTy HUAM COTPYAHHKU TAMOXKEHHBIX Opra-
HOB B IIPOIIECCE OPraHU3aIlllH TaMOXKEHHOTO KOHTpPoAsd. B KadecTBe HAAIO-
CTpalyy MOXKHO Ha3BaTh METONUKHU II0 O0HapyzKeHHIo AU [loaa OKmaHa,
Beana ne ITayao u ap. OgHako OHU HE BIOAHE IIPUMEHUMBI K YTOAOBHOMY
CYZOIIPOH3BOACTBY.

Cpenu COBpEMEHHBIX POCCHMCKHUX VYEHBIX 9Ta TeMa BCE €Ille IBAGEeTCS
Mano udydeHHOH. [lo MHeHmi0O B.B. 3HakoBa, He3HA4YUTEABHBIH HHTEPEC
Y4EeHOro coofIIecTBa K H3YyYEHHIO BOIIPOCOB BBISIBACHHS HEHCKPEHHOCTH
M HCKasKeHHs HH(OPMAaIMH B YIOAOBHOM CYIOIIPOHU3BOACTBE OOBSICHSET-
Cs IIPOMOAKAIOIIMMCH BAUAHUEM HA COBPEMEHHYIO IOPUANYECKYIO JOKTPH-
Hy HUIeH H3AHIITHE IIOAUTH3WPOBAHHOI'O COBETCKOI'O ODIlecTBa, B KOTOPOM
HE MOAH OBITH 00HAPOLOBAHBI HEAUIEIIPUSATHBIE IIPOSIBACHUS AUYHOCTH CO-
BETCKOTr0o dYeaoBeKa. Kpome Toro, oTpullaHHe IOTeHIHasra U 3(peKTHBHO-
CTH HCIIOAB30BAHHS JAHHBIX METOOUK, II0 MHEHHIO aBTOpa, MOXKET OBITH
CB{3aHO C OIIPEEACHHEM COIEpPKaHWsd BasKHEHIIINX KaTeropHi: «IpaBnar,
«AOXKB», «0OOMaH» [3HakoB, B.B., 1994].

H3y4yasa TeMy AKUBOCTH U ITPABAWBOCTH, CAELyeT oOpamaTthcsa U K cde-
pe H3ydeHHs 5K3UCTEHIINAABHOM IICHXOAOTHH — HAIIPABACHHS, HCXOISIIETO
U3 aHaAr3a YHUKAABHOCTH 2KHM3HHU KOHKPETHOI'O Y€AOBEKA, HE HCIIOAB3YIO-
IIIETO OOIIHe IIOAXOABI M CXEMbI, OCHOBBIBAIOIIIETOCS HAa HAEAX T'yMaHH3MA.
OHa CcrIoco0CcTByeT IIOHHMAaHHWIO TOI0, 9TO0, IIPOBOAA HCCAEIOBAHUS B pAMKAaX
BO3MOKHOCTHU OIPEAEACHUS JOCTOBEPHOCTH / HEJOCTOBEPHOCTH COO0IIIaeMoii
OIIPElEA€HHBIM YEeAOBEKOM HHMOPMAIINH, HEOOXOAMMO 3aMedaTb HE TOAb-
KO «YHHBEpPCaAbHbBIE» BHEIITHHE ITPOSIBACHHS [TPABANBOCTH HAW ASKHBOCTH, HO
1 €0 HCKAIOYHUTEABHO MHAWBUAYAABHBIC, YHUKAABHBIE IIPOABACHUA U OCO-
6enHocTH. Hampumep, «IeMOHCTPATHBHOMY THILy XapaKTepa B IIPHHITHIIE
CBOMCTBEHHO IIPUYKPAIINBATH HAH BHAOU3MEHATH MH(OPMAIIHIO», & «Tpe-
BOXXHOCTH B HeBep6aAI/IKe TIICUXaCTE€HHUKA MOZXKHO IIPUHATE 3a ITIOIIBITKY O6Ma-
HyTBb», yrBepxkaaeT M.E. Bypso [Bypro, M.E., 2008]. I[lomumo 3TOr0, H3BECT-
HBbIE€ HCCAEIOBATEAN YEAOBEYECKOIO IIOBEEHUA B CTPECCOBBIX CUTyalIUIX U
nposBaeHult adpderra B peun E.U. N'opomko, C.C. lNaaarynze, M.C. CuaaH-
TheBa, [J.A. CrimBak U ApyrHe oOpallasy BHUMaHHE Ha TO, YTO «HEOObIIHOe
IICUXO(PHU3UOAOTHYECKOE COCTOSHHUE OTparkaeTcd Ha acCOIIMaTHUBHOM IIOBe-
JEHUH I10 TPeM IlapaMeTpaM, a UMEHHO: PE3KO IIOBBINIaeTCHd KOHTEKCTYaAb-
HOCTB, CUTYaTUBHOCTB M OLICHOYHOCTBH peaknuii. [Ipu 3TOM reHaepHbIN na-
paMeTp CyILIeCTBEHHOI'O BAHSHIS Ha 0COOEHHOCTH ITPOIBAECHUA BEPOAABHOTO
accoIMaTHBHOTO IIOBEeNEeHUS He oKasbIBaeT» [[opomko, E.M., 2001].

Bo03MOXHOCTH BEIIBACHHS IIPHU3HAKOB IOCTOBEPHOCTH / HELOCTOBEPHOCTH
coob1rraemMoi mHpOPMAaINH B paMKaxX CyAeOHO-IICHXOAOTHIECKOH 9KCIIEPTH-
3bI ¥ Ha CETOOHSIIHUN OeHb B PoccumM gBASETCS HpeaMeToM CHopoB. Tax,
0O.4. CutkoBcKad cuuTaet: «TeopeTHYEeCKH K KOMIIETEHIIUH CyAeOHO-TICH-
XOAOTHYECKOH 9KCIIEPTHU3BI MOIYT OBITH OTHECEHBI AIOOBIE BOIIPOCHI IICHXO-
AOTHYECKOI'0 COMEP3KaHUS (AMYHOCTHBIE OCOOEHHOCTH, IICUXUYECKHE COCTO-
SHUS OOBHHSEMBIX, IIOTEPIIEBIINX, CBUAETEACH), 3HAUNMBIE OAS JOKa3bIBa-
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HUS AW UMEIOIIIHEe HEIIOCPEACTBEHHO YTOAOBHO PEAEBAHTHOE 3HAYECHUE, A
pelIeHus KOTOPhIX HEOOXOAUMBI CIIeITHaAbHBIE ITPO(ECCHOHAABHBIE T03HA-
HUS B 00AACTH HAYYHOM IICHUXOAOTHH; IKECTKO 3a(DUKCUPOBATH BCE IICUXO-
AOTHYECKHE BOIIPOCHI, KOTOPBIE MOTYT BO3HHUKATh B CBSI3M C PacCAeIOBa-
HHUEM KOHKPETHOTO YTOAOBHOTO [IeAd, ITPAaKTHYECKN HEBO3MOXKHO» [CUTKOB-
ckag, O.1., 2002, c. 25].

B 70-e roawr mpoiaoro croaetuss M.M. KoueHoBsIM ObIAM paspaboTa-
HBI «IIpeAMETHbIe BUABI CyAeOHO-TICHXOAOTHYECKOH 3KcraepTusbl [Cadya-
HOB, ®.C., 1998, c. 24-25] ¥ K KOMIIETEHIINU JKCIIEPTa-IICUX0AOT'a OTHECe-
Ha BO3MOXKHOCTB OIIPENEACHUS:

* CIIOCOOHOCTH CBHETeAeH, T0O03peBaeMbIX, OOBUHSIEMbBIX U IIOTEPIIEB-
LITUX C YY€TOM UX HHAHUBUAYAABHO-IICUXOAOTHYECKUX U BO3PACTHBIX 0COOEH-
HOCTEeH, a TaKKe YPOBHS M COCTOSHUS YMCTBEHHOIO Pa3BUTHUS IIPABUABHO
BOCIIPUHHUMATHL UMEIOIHE 3HAa4YeHUEe A /IeAd OOCTOSTEABCTBa U IaBaTh O
HUX IIpaBUABHbIE [TIOKA3aHUdI,

* CIIOCOOHOCTH TIOTEPIEBIINX OT IIPECTYIIAEHHH IIPOTUB IIOAOBOM CBOOO-
bl U IIOAOBOM HEITPUKOCHOBEHHOCTH IIPABUABHO BOCIPUHUMATH XapaKTep
U 3HAQYEHHE COBEPIIEHHBIX C HUMHU AeUCTBUH;

* CIIOCOOHOCTU HECOBEPIIIEHHOAETHHUX IMOI03PEBAEMBIX U OOBUHSIIEMBIX,
CTpaJarolIX YMCTBEHHOH OTCTAAOCTBIO, HE CBA3aHHOM C MNCUXWYECKUMU
3a00A€BaHUSIMU, B IOAHOU CTEEHU CO3HABATH 3HAYEHHE CBOUX JAEUCTBUY U
PYKOBOOHUTH UMU;

* HAAMYUY HAU OTCYTCTBHUSL y AUIIa B MOMEHT COBEPIIIEHUS IIPOTHUBOIIPAB-
HBIX JeHCTBUM cocTogHUA (PU3NOAOTHYeCKOTro adpdeKTa;

° BO3HUKHOBEHHUSI Pa3HOOOPA3HBIX SIBAEHHUM B IICUXUKE YEAOBEKA, IIpe-
OSTCTBYIOIIMX HOPMAABHOMY OCYIIECTBACHUIO UM IIPOPECCHOHAABHBIX
dyHKIM (B aBHAIIUH, aBTOMOOHABHOM U JKEAE3HOOPOKHOM TPAHCIIOPTE, B
paboTe omepaTopa aBTOMATH3UPOBAHHBIX CUCTEM Ha MIPOU3BOACTBE U T. II.);

* HAAWYHS AU OTCYTCTBHUL y AWIlA B II€PUOJ, IIPEAIIECTBYIONINN cMep-
TH, ICUXUYECKOTO COCTOSHUS, IIPeIPacIoAaraIlero K camoyouiicty [Ko-
yeHoB, M.M., 1979, c. 29].

HeaAp3sg HE OTMETHUTD, YTO MOTEHITHAA U 00AACTE ITPOHECCUOHAABHON KOM-
IIEeTEHIINN SKCIIePTOB-IICUXOAOTOB HE CAEAYeT OTPaHHUYNUBATL AUIID I1€CTHIO
YVKa3aHHBIMH HaIIpaBACHUSIMH. B03MOKHOCTH OAaHHOTO BHOA JKCIEPTHU3
MHoro 1mmupe. [Jaxke ero aBtop, M.M. KouyeHoB, moCTaTOYHO OAABHOBUIIHO
IIPOTHO3UPOBAA, UTO IIPUBEAECHHBLIN IIepedeHb He IBASIEeTCS HCYepIIbIBalo-
IIIUM U «HE OUEPUYUBAET KECTKUX I'PAHUIL... CYAEOHO-TICUXOAOTHIECKOM IKC-
nepTusbl. [JasbHeiIee pa3BUTHE €€ TEOPHU U ITPAKTHKU 0€3yCAOBHO IIPH-
BEeleT K CYIIeCTBEHHOMY PAaCHIMPEHUIO IIPEACTABACHUH O BO3MOIKHOCTSIX
3TOr0 OTHOCUTEABPHO HOBOI'O [Ad HAIIIETO YTOAOBHOTO IIpoIlecca BHAA IKC-
HepTHOro uccaenoBanush» [Kougenon, M.M., 1979, c. 29].

B poccuickoll OPHUAUYECKOH IICHUXOAOTHU IIUPOKO PAaCIIPOCTPaHEHO
MHEHUE, COTAACHO KOTOPOMY OILI€EHKAa JOCTOBEPHOCTU IIOKa3aHUU KaK He-
OTBEMAEMBIH 3AEMEHT IIpollecca JA0Ka3bIBAHUS OTHOCUTCH K HCKAIOUUTEAD-
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HOH KOMIIETEHITNHU cya. Takasa olleHKa JOAXKHA OCYIIECTBAATECS IIyTEM CO-
IIOCTaBAE€HUS UX C APYTUMHU [A0KaA3aTE€ABCTBAMHU, B TOM UHCA€ COOTHECEHUS
C TIOKa3aHUSIMHU, ITOAYIEHHBLIMH paHee OT TOT0 K€ YyYaCTHHKA YTOAOBHOTO
CYOOIIPOM3BOLICTBA, B CAydae U3MEHEHHsS HUX CYTH HAU IIOKA3aHUAMU IPY-
TUX YYaCTHUKOB YTOAOBHOTO CYIOIIPOU3BOACTBA. FIMeloT MecTo caemyroniue
yTBepxRaeHUs: «CynebHO-TICHXOAOTHYECKAsT 9KCIIEPTH3a HE PeIllaeT BOIPOo-
ca O JOCTOBEPHOCTH IIOKa3aHUH, YCTAHOBAEHHE KOTOPOM COCTaBASIET IIpe-
poraTuBy IpPaBOOXPaHHUTEABHBIX opraHoB» [KouenoB, M.M., 1991, c. 25];
«O11eHKa TOKAa3aHUH (MX I[IOAHOTBI, OOCTOBEPHOCTH, COOTBETCTBULA [OpPY-
TUM MaTepuasaM [IeAa) SIBASIETCSI UCKAIOUHTEABHOMN IIpeporaTuBoi cymeb-
HO-CAEIICTBEHHBIX OPTaHOB... 9KCIIEPTH3a HAIIpaBA€HA HCKAIOYUTEABHO Ha
cy0OBeKTa, JaroIlero IIoKas3aHHd, a He Ha ero nokasanus» [Cadyanos, @.C.,
1998, c. 160]; «[IcuxoaorryecKass 9KCIePTHU3a He BIIpaBe peliaThk BOIIPoc 0d
HCTUHHOCTH HAW AOXKHOCTH IIOKa3aHUH... a MOAKHA AHIIL OKa3blBaTh IIO-
MOIIIb CAEICTBEHHBIM U CYZIeOHBIM OpraHaM B IIPaBUABHOM OIlEHKE I0Ka3a-
Huih» [Tuxonos, FO.C., 1975, c. 29].

OTIeApHOTO BHUMAHUSA 3aCAYKHBAET BBIIEACHUE B TPYAaX 3apyOesKHBIX
uccaeoBaTeAei nepeds: (pakTOpPOB, OKA3bIBAIOIINX BAUSHUE HE TOABKO Ha
IIOAHOTY, HO U Ha IIPaBHABHOCTB IIOKa3aHUM cBuaeTesei. B aToM acnekrte
npuMedaTeabHa pabora X. [lerrenbopHa «CynebHas ncuxoasorus. [Icuxono-
ruyeckas 3KCIepTHU3a IOCTOBEPHOCTH». B 4acTHOCTH, aBTOP CUHUTAET, YTO
3KCIIEPTY-IICUXOAOTY BasKHO IPOU3BOAUTL PA3HOCTOPOHHIOIO OLIEHKY IICH-
XWYECKOT'0 ¥ AMYHOCTHOTO Pa3BUTUS KOHKPETHOIO yUaCTHHKA YTOAOBHOIO
CYIOIIPON3BOICTBA, YCTAHABAUBAS BCe BO3MOXKHBIE (PAKTOPBI, CBUIAETEAD-
CTBYIOIIIME KaK 3a, TaK U IIPOTHUB JOCTOBEPHOCTH ero mnokazaHuii. [lo ero
MHEHUI0, 00893aTEeABHO MOAXKHO OBITH TIIATEABHO IIPOaHAAU3WPOBAHO IIOBE-
MleH1Ee YeAOBEKa BO BpeMsl IIPOU3BOACTBA CAEACTBEHHbBIX AeHCTBUM, 0COOEH-
HO IIPU Jade UM IIOKa3aHuM, OHAKO 0CO00 BHUMATEABHO CAEAYET OCYIIeCT-
BAITH UCCAEAOBAHUE COMEPKAHUA CaMHUX ITOKA3aHUMN. YYEHBIM MOgUYEePKHU-
BaeT BaXXHOCTD OIIEHUBAHUS CTEIIEHU UX ITIOCAEI0BATEABHOCTH, AOTUYHOCTH,
HaAWYUS HWAW OTCYTCTBHS B HUX BHYTPEHHHUX MHPOTHUBOPEYUUM, OTPAKEHUS
SMOIIMOHAABHBIX IIEPEKUBaHUN U UX cTeneHH [[lerreHbopH, X., 1985, c. 37].
BaskHOCTb HaAWYHS TTOJOOHBIX UCCAEOBAHUY OMPAYaeTCs UX B OIIPEIEACH-
HOM CTEIeHH IOBEPXHOCTHOCTBIO, OTPAHUYEHHOCTBIO IIPEOAOKEHUM, He-
OOCTATOYHOM CHCTEMAaTHU3UPOBAHHOCTBIO M OIIUCATEABHBIM XapaKTepoM, a
0CODEHHO — HENPEACTAaBA€HHOCTBIO CTOAb BaXKHBIX [IAS IIPAKTHUYECKUX pa-
OOTHUKOB 3KCIIEPTOB-IICUXOAOTOB YETKUX IICUXOAOTHIECKUX KPUTEPUEB [0-
CTOBEPHOCTHU U /HUAM HEJOCTOBEPHOCTU HUCCAENYyEMbIX ITOKa3aHUH.

Mexxnay TeMm 3apybeskHasi ITpaKTHKa MPOU3BOJACTBA CyAeOHO-TICHXOAOTH-
YEeCKUX HCCAEJOBAHUM C TOYKM 3PEHHUST NOCTOBEPHOCTH IIOKa3aHUM Heco-
BEPILIEHHOAETHUX YIACTHUKOB YTOAOBHOTO CYOIIPOU3BOACTBA IIPEACTABASI-
eT HenonaeAbHBIH mHTepec. O.. CUTKOBCKYIO U3ydeHUe 3KCIEPTHBIX 3a-
KAIOYEHUH IIPUBEAO K BBIBOAY, UTO «IICUXOAOTHYECKUN aHaAN3 IIOKa3aHUU
MOZKeT OBITH BECbMa ITOAE3HBIMH JIAS [TOCAEAYIOIIEH OIEHKH JOCTOBEPHOCTH
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IOKAa3aHHUH cAeJOBaTEAEM U Cyabei. [[03ToOMy MBI CYHUTaeM, YTO K KOMITETEH-
MU SKCIIEPTa-IICUXOAOTA OTHOCUTCS HE TOABKO pPeIleHMe BOIIpoca O IIPHH-
LUITMAABHOM CITOCOOHOCTH CBUIETEAS IIPABHUABHO BOCIIPUHHUMATH UMEIOIIIHE
3HAYEeHUeE OA9 OeAa 00CTOITEABCTBA U OaBaTh O HUX IOKA3aHUs, HO U UCCAe-
JOBaHUE TICUXOAOTHYECKHUX ITPU3HAKOB JOCTOBEPHOCTHU CAMUX ITOKA3aHUM»
[CutkoBckas, O.1., 2002, c. 30]. «<Peyb umeT UMEHHO 00 MMEIOIINUX IICHXO-
AOTHYECKYIO IIPUPOAY ITPU3HAKAX, YCTAHOBAEHHE KOTOPBIX HEBO3MOXKHO 6e3
HCIIOAB30BaHUS IICUXOAOTHYECKHUX [T03HAHUH. Kak M3BeCTHO, 3aKOH UMEET B
BH/Iy IPOBEAEHNE SKCIIEPTU3BI BO BCEX CAy4YadX, KOT/A PEIIeHUe TOT0 UAU
MHOTO BoIpoca TpeOyeT IMpUMEHEHUs CIIEITUAABHBIX ITI03HAHUH...» [CUTKOB-
ckadg, O.[., 2002, c. 30]. 1 emnre oqHO BasKHOE IIOAOKEHUE: «...ITPU IKCIIEP-
THU3€ CBUAETEABCKHUX TOKA3aHUH IICUXOAOT MOXKET IPeabsiBUTH JOBOABI “3a”
U “TOpoTHUB” HUX IICUXOAOTHYECKOM MTOCTOBEPHOCTH, KOTOPbIE, KaK U AI00OH
APYTOH BBIBOI AKCIIEPTA, IIOAAEIKAT OILIEHKE U ITPOBEPKE CACACTBUEM U CY-
noM. [ToaToMy pedsb He UAET O ITIOAMEHE AeATEABHOCTH CyZla B OLIEHKE JOCTO-
BEPHOCTHU MMOKa3aHUNU. JKCHEPT IICUXOAOT MOXKET JATh 3aKAIOUYEHHE OTHOCH-
TEABHO IICHXOAOTHYECKOM CTOPOHBI JOCTOBEPHOCTH, TO €CTBH II0 BOIIPOCAM,
CBSI3@HHBIM C IICUXUYECKUMU MPOIIECCAMHU, IBACHHUIMHU, BXOISAIIHUMH B €T0
roMmneteHiuio» [CutkoBckag, O.1., 2002, c. 31].

Tema 12 «HoBble HAIIpaBAE€HHS CYAEOHO-TICUXOAOTHYECKHX HCCAEI0BA-
Huii» coBpeMeHHOH [IporpamMmbl HOATOTOBKU 3KCIIEPTOB B CHCTEME Cyned-
HO-3KCIHEePTHBIX yupexaeHuit Muniocta Poccun 2005 roma 1o skcrepTHOH
criermmasbHoCcTU 20.1 «MccaegoBaHMe TICUXOAOTHH U IICUXO(U3UOAOTHUU Ue-
AOBEKa» HE MOXKET OBITH OCBOeHAa 0e3 M3yYeHHUsd CIEIMaAbHOM AUTEpPaTyPhI
10 TICUXOAOTHU OOMaHa, IICUXOAOTHH AXKH, [ICUXOAOTHU MaHUIIYAUPOBAHHUS.
B Hee Takyke BKAIOUYEHBI METOMOAOTHYECKHE ITPUHITUIIBI SKCIIEPTH3bI JaH-
Horo Bupa. M3maHHbIM mo pemeHuio Haydno-meronmdeckoro coseta Poc-
cuHCcKoro dpeiepasbHOro eHTpa cyne0Ho# skcrepTussl npu MuHnrocte Poc-
cun «BbubanorpaduiaecKuil yKazaTeab AUTEPATYPHI 10 CyAeOHOM 3KCIIepPTH3E
3a 2012-2014 roxenr?® comepkut paborel A.P. I'pubosa, B.d. Exrassruena,
N.T'. Mouceesoii, O.B. 2K6aukosoii, O.A. CaaBropoackoti, }F0.B. CoaoayHa,
I'.K. KpaBroBo#, E.H. X0A0110BOH U APYTUX HCCAEAOBATEAEH, TIOCBAIIECHHBIE
BO3MOIKHOCTH YCTAHOBACHHUS IICUXOAOTHYECKUX M IICUXO(PU3ZUOAOTHIECKUX
UHIUKATOPOB CKpbIBaeMoii nHpopMmalnu B pasaese «CyneOHO-TICUXOAOTH-
Jeckasl 9KCIepTH3ar. PaboThl yKa3aHHBIX aBTOPOB BXOISAT B IIEPEYEHb HC-
TOYHUKOB, PEKOMEHIOBAHHBIX [IAS UCIIOAB30BAHUA IPU IIPOU3BOLCTBE CYy-
[1e0HO-TICUXOAOTHYECKUX SKCIIEPTH3.

B xopne 3acemanua Yuenoro coBera POICO npu Muniocre Poccuu 9 ne-
Kabps 2015 r. 06CyKIaAUCH PE3YABTATEI OIIPOCA OTBETCTBEHHBIX PA0OTHU-

3 BubamorpaduydecKHUil yKaszaTeAb AUTEPATyphl IO CyAeOHOM sKcmepTuide 3a 2012-

2014 ronsr / denepasbHOe OIOMKETHOE yupexnaeHHe Poccuiickuil enepasbHBIH
LIEHTP CcyAeOHOM 3KCcepTU3sl Ipu MuHHCTEpCTBe IocTuNK Poccuiickoit denepariuu.
M. : ®BY PPLICO npu Munrtoctre Poccuu, 2015.
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KOB cynoB, BepxoBHoro Cyna Poccutickoit denepanuu, 'eHepaspHO 1Ipo-
Kyparypsl Poccuiicko#t denepanunu, CaeacrBeHHoOro kKomurera Poccuii-
ckoii Penepanud OTHOCHUTEABHO HEOOXOOHMOCTH CO3JaHHS HOBBIX POIOB
(BOOB) CyneOHBIX 9KCIIEPTH3 B CyAeOHO-9KCIIEPTHRIX YIPEXKACHUIX MUH-
octa Poccunt. YyacrBoBaBIINEe OTMETHAH, YTO IPUMEPHO IIOAOBHHA HIPE-
AaraeMbIX 9KCIIEPTH3 (PaKTHUECKH yKe ITPOBOAMANCH Ha TOT MOMEHT, HO
IOl APYTUMHU Ha3BaHUSIMHU. BbIAO yKa3aHO, YTO HHTEPECYIOIIHE HAaC HCCAe-
OOBaHHA IPOBOAATCS B paMKaxX CIEIHaAbHOCTEH CYIIIECTBYIOIIUX POAOB
CyLeOHOHM SKCIEepTH3bl IIPH PEIIeHUH OTAEABHBIX 3amad. CoraacHoO Bep-
HOMYy 3aMedaHUIio Irpoceccopa B.4. Koanuna, «capeaanHoe o0oOIIIeHHE OT-
pazkaeT COIIMaABHBIN 3aKa3 Ha pPa3sBHTHE HOBBIX POIOB (BHAOB) CyaeOHOH
3KCIIEPTHUIBD.

BaskHO OTMETHTB, YTO HPEACTABUTEAH YYEHOT'O COODIIleCTBa U IIPABO-
OPUMEHUTEAU II€PECTAAM OTPHUIIATh CaMy HOEI0 IIPUBAEYEHUS HOCHTEAEH
CIIEIIMaABHBIX 3HAHWUH A9 HAYYHOIO 3KCIIEPHMEHTAABHOI'O 0OOCHOBAHUS
HCKaKeHNd HHPOPMAaIlUH, UMEIOIIeH 3HaUYeHNe A8 ITPOU3BOACTBA I10 yIo-
AOBHOMY AeAy. Bce gamie ctasn IpoBOOUTECA HAYYHO-IIPAKTHIECKHUE MEPO-
IIPUATHS, IIOCBAIIIEHHbIE HEIIOCPEACTBEHHO IIEPCIIEKTHBAM HCII0AB30BaHUA
CyZneOHO-IICUXOAOTUIECKOH SKCIIEPTU3bI B YTOAOBHOM IIpOLeCCe, IPaKTH-
YEeCKHUM U JOKTPHHAABHBIM IIpo0AeMaM KOMIIAEKCHBIX HAH KOMHCCHOHHBIX
9KCIIEPTHU3 C yIaCTHEM IICUXOAOTOB, BOIIPOCAM Pa3BHUTUS HOBBIX HAYYHBIX
HaIlpaBA€HUH B cdepe CyAeOHO-TICHUXOAOTHYECKON SKCIIEPTU3BI, a TaKKe
aKTyaAbHBIM ITpoOAeMaM HCCAE€IOBAHHUH II0 BHIEO3AIINCIM CAEICTBEHHBIX
neicrBuil. Tak, B 2017 r. Oblrna opraHu3oBaHa MexkayHaponHas HayIHO-
npaktudeckad KoH(pepeHIHa «CyneOHO-TICHXOAOTHYECKas 3KCIIEPTH3a U
KOMIIA€KCHEBIE CyAeOHble HCCAeNOBaHUA BHUAeo3armcei» (Poccuiickuii ro-
CYapCTBEHHBIH YHHUBEPCUTET IIpaBocyausa U HaydHo-HccaenoBaTeABCKHUH
LEHTP CyAeOHOHM 3KCIEepPTH3bl H KPUMHUHAAUCTHKH KaaysKCKOTO rocymap-
CTBEHHOTO yHUBepcuTeTa uMmeHu K.O. IlnoakoBckoro). B mapTe Toro xe
roga ObIA IIPOBENEH KPYTLABIH cToA B 'AaBHOM ympaBA€HHH KPHUMHHAAH-
ctruku CaencrtBeHHOro KomuteTra Poccuiickoit denepaiiu ¢ o6cykaeHueM
IIOTEeHIIHAaAa IIPOU3BOACTBA CYAEOHBIX SKCIEPTHU3 110 BHIAECO3AIINCIM CAEM-
CTBEHHBIX NEeHMCTBUH, a TakK¥Ke OIIepPaTHUBHO-PO3BICKHBIX MEPOIIPUATHH B
LEASIX YCTAHOBAEHHUS JOCTOBEPHOCTH IIOKA3aHUH yJaCTHHUKOB YTOAOBHOTO
Iporecca.

[ToTpebHOCTE CAENCTBEHHBIX OPraHOB B aHAAW3€ BHE03aIIMCEH caem-
CTBEHHBIX AEUCTBUNU KaK II0J03PEBAEMBIX, TaK H IIOTEPIIEBIIHNX C IIEABIO
OIIPEIEACHHUS UX aKTyaAbHOH CIIOCOOHOCTH naBaTh IIOKA3aHUs, a TaKKe Ha-
AVYHS [IPU3HAKOB COODIIIEHNS HeJOCTOBEPHOH HH(pOpMAaUH [I0CTaBHAA 3a-

4+ CreHorpaMma odepenHoOro 3acemaHus YdeHoro coBera ®BY POIICO nmpu Munrocte
Poccun or 9 nmexkabpa 2015 r. URL: http://www.sudexpert.ru/uchsovet/
archive/2015.php (mara obpamenus: 05.08.2020).

5  Tawm xe.
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[Jady OBAa€HUsI HaBbIKaMU IICUXOAOTHMYECKOr0 aHaAu3a IPenoCTaBAEHHBIX
CA€ICTBHEM BHIEOMATEPUAAOB, B TOM YHCAE U C II€ABIO BBIIBACHUS IIPU3HA-
KOB 3ay4Y€HHOCTH, HEUCKPEHHOCTH, II0ATOTOBA€HHOCTH.

Ha ceromguamninuii neHs HAy4HYI0 023y OAd IPOU3BOACTBA CyAeOHBIX IICH-
XOAOTHYECKUX UCCAEJOBAHUH, HAIIPABACHHBIX Ha BBIIBAEHUE AXKH BO BpeMs
IIPOMU3BOACTBA CAENCTBEHHBIX NEUCTBUH, cocTaBagioT Tpyasl O.B. N'arunoii,
B.1. 'oruapenko, A.H. I'yceBa, B.® EnraasrdeBa, C.A. KoBaas, M.M. Koue-
HoBa, ['.K. KpaBmosoii, O.B. Ky3uemnona, [1.9. Paiiroponckoro, B.U. Cenuna,
T.H. Cerepax, ®.M. Cokupana, E.H. Xoaonoso#i, C.C. [llunimmuHa [EHrase-
uyeB, B.®., u ap., pen., 2017; 'oruapenko, B.. u Cokupan, ®.M., 1990,
EnxraavrueB, B.®. u FOuna, A.B., 2010; Exraasrues, B.®. u llummwuH, C.C.,
2013a; EuraaerueB, B.®. u lIumnuuu C.C., 2013b; Kouyenos, M.M., 2010;
Patiropoackuii, [1.4., 2011; PomanoBa, H.M. u Camoxuna, M.A., 2007] u ap.

B coBpemenHOM Poccun ae¥cTBYyeT HECKOABKO IMAOMIAA0K, 3aHUMAKOIINX-
cd TIOATOTOBKOM U cepTUdUKaIueii CyaeOHbIX 9KCIIEPTOB-IICUX0AOTOB, IIEp-
Bas U3 HUX co3naHa Ha 6aze Munmocta Poccru. OCHOBHBIM yUpeKACHUEM B
cucreMe MuHiocta Poccun, KOTOPOMY IEAETHPOBAHO IIPABO CEPTU(PUKAITIU
TICUXOAOTOB, siBAseTCa FOXKHBIM pPErMOHAABHBIN HEHTP CYAEOHBIX 3KCIIEP-
T3 B PocTroBe-Ha-/oHy. [ToMHMO 3TOro, B GOABIIMHCTBE PETHOHOB CTPAHBI
UMEIOTCSI CBOU 9KCIIEPTHO-KPUMUHAAUCTUYECKHE IIEHTPRI, B KOTOPBIX pabo-
TaIOT 3KCIIEPTHI-IICUXOAOTH, ITPOBOALIINE SKCIIEPTHBIE UCCAEOBAHUL B CO-
OTBETCTBUU C BEJOMCTBEHHBIMH pPeKoOMeHaanudaMu. B cucreme Munucrep-
CTBa 3ApaBooxpaHeHud Poccuiickol Penepannu npeaycMoTpeHa IIoAr0TOB-
Ka 9KCIIEPTOB-IICUX0AOTOB Ha 0Oaze PI'BY «HarmmoHaABHBIN MeIUIIMHCKHMI
HCCAEOBATEABCKHY IIEHTP IICUXHATPHUU U Hapkosoruu uMmeHu B.II. CepO-
ckoro Munsapasa Poccun». 3aeck nmporpaMMa opueHTHpPOBaHa Ha CHUCTEMY
3/IPaBOOXPAHEHUs U peasusdyeTcd B (pOpMe IT0CAEBY30BCKOTO IOTIOAHUTEAD-
HOTO TIPO(PeCCHOHAABLHOTO oOpasoBaHud. TpeThbsd mAOLIAAKa CO3MaHa IIOM
arupoi#t MuHHCTEpCTBa HAayKH U BBICIIEro oOpas3oBaHud Poccutickoit dene-
pauyy, rae BELETCS IIOArNOTOBKA IICHUXOAOTOB-JKCIIEPTOB Ha IICHUXOAOTHYE-
ckoM (pakyabTeTe CaHKT-IleTepOyprcKoro rocy1apCTBEHHOIO YHHUBEPCHUTE-
Ta B pOpMe OYHOTO ITOBBIIIEHHS KBAaAU(PUKAIINN TUIIAOMUPOBAHHBIX IICH-
XOAOTOB. B 3T0H K€ CTPYKTYyp€ IOAHAd IIOATOTOBKA 9KCIIEPTOB-IICUXOAOTOB
IIpoBOOUTCA Ha Kadenpe obIiel 1 I0pUANIECKON IICUXOAOTUH (paKyAbTeTa
IcuxoAoruy Kaay>KCKOro rocyJapCTBEHHOIO IIEATrOTHYE€CKOT0 YHUBEPCUTE-
Ta umeHu K.9. [I1oAKOBCKOTO.

CaenmyeT oTMETHTB, uTO Ha Hadaao 2020 r. obyueHHe HaBBIKAM OUATHO-
CTUKH IICUXOAOTHYECKUX ITPU3HAKOB IOCTOBEPHOCTH / HEJOCTOBEPHOCTH I10-
Ka3aHUM y4aCTHHUKOB CyIOIIPOM3BOACTBA, B paMKaxX IIOATOTOBKH 3KCIIEP-
TOB, OTAEABHBIM KypPCOM, B YKa3aHHBIX VIPEXKIAEHUAX HE IIPOBOIUTCH.

CoBpeMeHHBIE OTEUYECTBEHHBIE HCCAEIOBATEAW IIPU 3TOM BBICKa3bIBa-
IOT HEOMHO3HAYHOE OTHOIIIEHHE K UCCAeAyEMOMY MHCTUTYTY. YacTb yI€HBIX
[CutkoBckag, O.[. u Konbrnena, A.Il., 2001; ExraarrdeB, B.®., KpaBiio-
Ba, K. u XoaonoBa, E.H., 2016| nognep:KuBatoT U0 O BHEAPEHUU Cy-
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OeOHBIX TICUXOAOTHYECKHUX HCCAEIOBAHWUM, HAIIPAaBAEHHBIX Ha BbISIBACHUE
AJKU BO BpeMs IIPOU3BOACTBA CAEICTBEHHBIX nedicTBui, apyrue [CMUpPHO-
Ba, C.A., u op., 2016] BRICTyIIAIOT IIPOTHUB.

HemocraToyHas M3y4eHHOCTDH Y3KOCIIEIIU(PUUECKUX OTpPacCAedl IICHUXOAO-
TUH, Pa3AWYHBIE IIOAXOABI K OIIEHKE OOBEKTOB HAYYHOTO HCCAEIOBAHUS,
PaBHO Kak U pa3BUTHE BO3MOXKHOCTEH ITO3HAHUS Pa3HOOOpa3us 00HEKTHUB-
HOM MEHCTBUTEABHOCTH YEAOBEKOM, H3MEHEHHEe KPHUTEPHEB HCTHHHOCTHU
U JOCTOBEPHOCTH 3HAHHUSI — BCE ITO MOABOAUT K MBICAM O HEOOXOAHMMOCTH
dopMUpPOBaAHUST SMIUPUIECKOH 6a3bl, HCKAIOUUTEABHO HAa OCHOBE KOTOPOH
MO3KHO OyZIeT TOBOPUTH O BO3MOXKHOCTH UAU HEBO3MOIKHOCTH YCTAHOBAEHUSI
JOCTOBEPHOCTH IIOKA3aHUH Ha OCHOBE COOTBETCTBYIOIIUX IICUXOAOTHYECKUX
HCCAETIOBAHUM.

PesyabpTaThI HCCAEAOBAHHS

H3ydyeHne oOTe4eCTBEHHOH ITPaBOIIPHUMEHHUTEABHOH [eSTEABHOCTH II03BO-
AVIAO BBISIBHTBH (DOPMHUPYIOLIYIOCS IIPAKTHKY Ha3HA4YEHUd, IPOHU3BOACTBA
U HCIIOAB30BAHHS B IIPOLIECCE NOKA3bIBAHHUS KOMIIAEKCHBIX CYAEOHBIX IICH-
XOAOTHUECKHUX JKCIIEPTHU3 C IPEOOCTABACHUEM BUACO3AIIHCH, a TaKKe IICU-
XOAOTHYECKUX HCCAEIOBAHHUH CIEIHaAHCTa Ilefarora-riCHXoAora C IIPeno-
CTaBA€HHEM BHeO3aIlMcH. Hallle BHHMaHHe IIpHBAEKAa paboTa oTaesa
cynebOHBIX IIcuXoAoroB ['ocymapcTBeHHOM opraHu3anuu obpasoBaHusa «Kys-
0acCKUil pervoHaABHBIH IIEHTP IICHXOAOTO-IIEIATOTHYeCKOH, MEeIUIIMHCKOMN
U COLIMAABHOM IomoIlnu “3mopoBbe U pasBurtHe andHoctu”» (OO «Kyabac-
ckuii PLUIITIMC»), kotopbi#i ¢ 2018 r. mpoBoAUT yKa3aHHBIH BHUI HCCAENIO-
BaHHUH.

3a nepuod ¢ 2018 no 2019 2. 8 Kemeposckoil obaacmu 8 pamKax npous3goo-
cmea no Yyz2oi08HbiM Oesniam 6bL10 HasHaueHo U npogedeHo 14 cyoebHblx ncuxo-
Jlo2UuUecKux uccaedo8aHuli, HaNPAasieHHblX 8 MoM YUCae HA 8blsie/leHUe NPUHA-
K08 3ayueHHOCmuU, no020Mo8AeHHOCMU UHGOPMAYUU, coobuiaemoll yuacmHu-
KaMU Y20/108H020 CYOONpou3go0cmea 80 8pemsi npoussoocmea Caed0CmeeHHblX
deticmeulil, ux HeuckpeHHocmu. H3 Hux 1 uccnedosaHue npo8oouULOCb 8 PAMKAX
Mmamepuanog docnedcmeeHHolU npogepku, 11 — @ cmaduu npedsapumenbHozo
paccnedosarus u 1 — 8 pamKax pacemompeHust Yy2oso8Hozo deaa 8 cyoe. B casi-
3uU ¢ ux npousgoocmeom 6bL10 nposedeHo Nsimb 0ONPOCO8 NCUXOJI02A 8 Kauecmae
cneyuanucma. B xo0e npogedeHuUs NCUxXoi02uUeckoz0 UCCae008aHUSL NPOBOOUT-
Csl QHAU3 COCMOSIHUSL, NOBeOeHUsl U peul JulY, Ompa’KeHHblX HA eudeo3anu-
cu, 8 xo0e pasiudHblX credcmaeHHsblx delicmeuill. Cmpykmypa npecmynHocmu
npedcmaesieHa caedyrouum obpa3om: uemolpe ucciedo8aHust bbliu Ha3HAUeHbL
8 cesa3u ¢ npouzgoocmaom no u. 4 cm. 111 YK PD, mpu — no u. 3 cm. 135 YK PP,
00HO —no n. «»u. 2cm. 117 YK PdD, 0sa — no n. «o» u. 4 cm. 132 YK P®d, 0sa — no
n. «wu. 2.cm. 105 YK PD, ewe no ooHomy —no u. I cm. 135 un. «aru. 3 cm. 132
YK PP.
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CocTaBbl npeCTynneHwZ, npn Npon3BoACTBE MO KOTOPbIM HasHa4annucb UccrnenoBaHmna ncuxonora

n. «B» 4. 2 cr. 105 -2

y.4ct. 111-4

n.«r»y4.2cr. 117 -1

.«a»y.3cT.132-1

n. «6» 4.4 cr.132-2

y.1cr.135-1

OmRZOO M@ N

4.3c1.135-3

Ha pucyHke HaragnHo npeactaBaeHO, 94To 100% mccaenmoBaHUM Ha3Ha-
YaAWCh B XOJZI€ IIPOHU3BOJACTBA II0 YTOAOBHBIM JeAaM IIPOTHB AWYHOCTH. U3
HUX IIOAOBHHA HaIIpaBA€HA IIPOTHUB KU3HU WU 3[40POBbsl AMYHOCTH (7 IIpe-
cTynaeHul). Bropas moaoBHHa B Ka4eCTBE HEIIOCPEACTBEHHOI'O OCHOBHOI'O
00BEKTa NMeeT IOAOBYIO cBoOOAy (1 mpecTyIiaeHNe) 1 HEIPUKOCHOBEHHOCTD
HECOBEPIIIEHHOAETHUX (6 mpecTynaeHul). ToABKO 0IHO U3 HUX OTHOCHUTCH K
KaTeropuy HeOOABIIION TAXKECTH, OAHO KBaAH(MUIIMPYeTCd KaK TAKKOE, a
ocraBiHecd 12 — oco00 TIKKHE IIPECTYIIACHHUSI.

OnpHO umccaemoBaHHMe OBIAO HA3HAYEHO II0 MaTepHasaM MIPOBEPKH IIO
dakTy CcoOBepIIEeHUS HACHUABCTBEHHBIX MAEHCTBUH CEKCyasbHOI'O XapakTe-
pa. 3zmech caemyeT OTMETHUTD, UTO NAaHHbBIE, COOpaHHBIE B paMKaxX IIPOBEP-
KH, BKYII€ C IIPOBEAEHHBIM IICHXOAOTHYECKHM HCCAEIOBAHHEM II03BOAHAH
OIIPEICAUTE HAAWYHE KECTOKOTO O0palieHus ¢ pebeHKOM CO CTOPOHBI OTIIA,
HaIlHCaBIIEro 3asBA€HHE O COBEPILIEHHH B OTHOIIEHWUHM €T0 ChIHA HaCHAb-
CTBEHHBIX NeHCTBUH CEKCyaAbHOTO Xapakrepa. B pesyaprare 3TOro 1o uTo-
raM JOCA€ACTBEHHOH ITPOBEPKHU OBIAO OTKA3aHO B BO30YKIEHHUH YyTOAOBHOT'O
neaa 1o ct. 132 YK P®, a HOBoe yroaA0BHOE [1eA0 ObIAO BO30YZKIEHO B OTHO-
IeHuH oria 1o cr. 117 YK P®.

3aKAIOYEeHHS CIIEIIHAANCTa OBIAM HCIIOAB30BAHBI IIPU OOOCHOBAHUHU IIPH-
HATHS pelleHus o6 oTKa3e B BO30YXKAEHHUH YyTOAOBHOTO [I€Ad, PABHO KakK U
IIPU COCTAaBACHHUH OOBHHHUTEABHBIX 3aKAIOYEHHH II0 HTOraM IIpeBapHUTEAD-
HOI'O CAEACTBUHA. CaMu 3aKAIOYEeHUd CIIeaAucTa Hapdaay C MHBIMU [JOKa-
3aTEABCTBAMH II0 YTOAOBHBIM [eAaM OBIAM HCCAENOBAHBI B Xoze cyneOHOro
pasbupareabcTBa. Hu 0HO 3aKAIOUEHHE CIIEIHAAHCTA HE BBI3BAAO COMHE-
HUM y cyned, oHH ObIAM JOCTYIIHBIMH M IIOHATHBIMH AT HUX BOCIIPHATHH,
BCAEZICTBHE Y€ro CIEIIMAAUCT HHU paldy He BBI3BIBAACA B CyaeOHBIE 3acenma-
HHUL AT Ja49U JOIIOAHUTEABHBIX Pa3bsICHEHUH.

Ha ceroguamauil neHb HabAIOAeTCS TEHACHIINS K YBEAHYEHHIO IT0TPe0-
HOCTH B HCCAEIOBAHUAX (B TOM YHCA€ U 3KCIIEPTHBIX) B IIOBEAEHHUH, COCTO-
SHUH U PEYH II0I03PEBAEMbIX, CBUAETEAEH U IIOTEPIIEBIINX IIPHU3HAKOB 3a-
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YYEHHOCTH, IIOATOTOBACHHOCTHU U HEUCKPEHHOCTHU B paMKaX paCCA€I0BaHUA
YTOAOBHBIX [OEA.

Tak, ecau B 2018 r. mpaBoOXpaHUTEABHBIMU OpraHaMU B XO/ie IIpeaBa-
PHUTEABHOTO pPacCAeOBaHUs ObIAO HA3HAYEHO 3 IICUXOAOTHYECKUX HUCCAE-
noBaHus, To B 2019 r. UX KOAMYECTBO yBeanudnaochk o 11. Ha deBpaab
2020 r. B IpOU3BOACTBE HAXOAUTCA 3 MCCAELOBAHUS CIIEIIHAANCTa, Ha-
IIpaBAEHHBIX B TOM YHCA€ Ha BBIIBA€HUE IIPU3HAKOB 3ay4€HHOCTH, II0/I-
TOTOBA€HHOCTHU MH(POPMAIINH, COODIIIaeMOH yYaCTHUKaMH YTOAOBHOTO CY-
JOITPOU3BOCTBA BO BpeMs IPOM3BO/CTBA CAEACTBEHHBIX MEHUCTBUH, HUX
HEUCKPEHHOCTH.

B 2019 200y 8 pamkax paccnedo8aHust Y2oi08H020 0ena, 8030Yi0eHH020 No
cm. 111 YK P®D, ncuxonoe I'OO «Kysbacckuti PLIIITTIMC» 6bun npueneuer 8 Kaue-
cmee cheyuanucma, 03HAKOMAEH ¢ 8udeo3anucsio donpoca nodospesaemozo. OH
npoeen aHaus ocobeHHocmetl e2o cocmosiHus, nogedeHust u peuu. Bnocredcmeauu
cneyuanucma oonpocunu. B xode cyoebHozo pasbupamenbcmea nocaie 03HAKOM-
JleHUst cyoa ¢ NPOmMoKOoJ0M OONPOCA Cheyuaniucma oH bl 8bl38aH 8 cyoebHoe 3a-
cedaHue 0/t 0aul c80ez0 NPOheCcCUOHANbHO20 MHEHUSL OMHOCUMENbHO IMOYUUO-
HA/IbHO20 COCMOSIHUSL, 0cobeHHocmell nogedeHuUst U peut No0cyoumoz0, NOKA3AHU
U 3aKIIOUEHUsL cheyuanucma.

JlaHHBIN IPUMEP HE TOABKO AEMOHCTPHUPYET IOPANOK B3aUMOAEHCTBUS
IIPaBOOXPAHUTEABHBIX OpraHoB ¢ icuxoasoramu 'O0 «Kyszbacckuii PLITITIMC»
B XO/I€ OCYIIECTBAECHHS YTOAOBHOI'O CYZOIIPONU3BOACTBA, HO U IBAIETCH IIPH-
MEpPOM HX yCIIEITHOM coBMeCTHO paboTbl. Kpome Toro, ImpuBeaeHHAad CcTa-
THCTHKA CBUAETEABCTBYET O IIOBBILLIECHHHN BHHMAaHUA CACILOBaTeAefI CACJI—
CTBEHHOTO KoMuTtera Poccuiickoii denepanuu, cygelcKoro cooluiecTBa K
HpPeACTaBAEHHOMY BHUY HMCCA€IOBAHHM M yKa3bIBaeT Ha HUX BBICOKYIO BOC-
TpeOOBAHHOCTE.

OOBEKTOM IIPUBOAUMBIX UCCAE€JOBAaHUN HU B KOEM CAydYae He MOTYT ObITh
cAeCTBEeHHBIe neficTBud. Ha 3To aGCOAIOTHO BEpHO YKA3aHO B HAYYHBIX H3-
nanuax [CmupsHosa, C.A., u ap., 2016].

B yroaoBHO-IIpoIleCCyaAbHOM 3aKOHE HE€ PErAaMeHTHPOBAaHBI HOPAIOK,
KPUTEPHUHU U CIIOCOOBI 0OecIiedeHusI JOCTOBEPHOCTH JOKa3aTeAbBCTB, B TO
JKe BpeMd yCTaHOBAEHA 00S3aHHOCTBL €€ OLIEHKHU U IPOBEPKU. B cBA3U C
TE€M, YTO CYyOBEKTHI yIrOAOBHO-IIPOIIECCYaABHOTO IIO3HAHHS, B YaCTHOCTH
CAEIOBATEAb, NO3HABATEAb, CyH, HE OAYKHBI OBITH HOCHUTEAIMH 3HAHUH
B 0o0AacCTU pa3BUBAIOIIEHCSI HAYKH IICUXOAOTHH, TO COTAACHO CT. 68 Yro-
AOBHO-IIPOIIeCCYyaAbHOr0o Komekca Poccuiickoit ®eneparuu (YIIK PP) maga
pPas3bACHEHUS CTOpPOHAM U CyAy BOIIPOCOB, BXOALIIHUX B €ro IIpodeccHo-
HAABHYIO KOMIIETEHIIHIO, MOXKET IIPUBAEKATHCI AHII0, O0AaIAOIIee CIIEeIH-
aABHBIMH 3HaHHAMH, — CIIEMHAANCT. Ero mosunudg, gymMaeTcd, HE JOAXKHA
ObITH HEOOOCHOBAHHOM, OH, TakK K€ KaK M 3KCIIEPT, BIIpaBe OCHOBLIBATH
CBOE€ 3aKAIOYEHME Ha IIOAOXKEHHHAX, «JalOIMX BO3MOXKHOCTL IIPOBEPHUTH
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000CHOBAHHOCTE U [JOCTOBEPHOCTD CAEAQHHBIX BEIBOOB Ha 0a3e obIenpu-
HATBIX HAYYHBIX U IIPAKTUYECKUX NaHHBIX», KAK 3TO PEraAaMeHTHPOBAaHO B
3aKOHE®.

OTpaaHo, 4TO B U3y4YEHHBIX HAMH MaTepHasax Ha paspelieHue 3KCIEPTY
U CHEIMaAUCTY CTaBATCH CAEAYIOIIHE BOIIPOCHI (pemakius, opdorpadud U
IIyHKTyallus COXpPaHEeHbI):

1) HaxoamAOCh AU AHIO (KaK IPaBHAO, IIOA03peBaeMbIl, OOBHUHAEMBIH,
OTEePIIEBIINY) B IepHO/ IIPOU3BOACTBA 3alIMCH CAEICTBEHHOI'O NeHCTBUM
(garre Bcero mompoca) B KAKOM-AHM0OO 3MOIIMOHAABHOM COCTOSTHUH, KOTOPOE
MOTAO OKa3aTh CYILECTBEHHOE BAHUSHHE Ha €ro CO3HAHHE U ICHUXHUYECKYIO
NEesSITeAbHOCTD?

2) uUMeloTCd AW Ha BHEO03aIlHCH IIPHU3HAKHU HETaTHBHOTO IICHXOAOTHYE-
CKOT'0 BO3EHCTBHS Ha AaHHOE AUI0?

3) UMeroTCd AU B pedu Aulla IpHU3HaAKHU 3ay4€HHOCTH, IIOATOTOBAEHHOCTH,
HEUCKPEHHOCTHU?

JlaHHBIE BOIIPOCHI IIPIMO HE HaIlpaBA€HBI Ha BBIICHEHHE AOXKHOCTHU HAHM
IPaBOUBOCTH, OHHU AWIIE 00ECIIEYHBAIOT (DOPMHUPOBAHUE [TOCAEIOBATEABHO-
CTH Ipoliecca JOKAa3bIBaHUA IIPU HPOU3BOACTBE 110 YTOAOBHOMY L€AY, a TaK-
JKe CIIOCOOCTBYIOT 00€CIIeYeHUIO JOCTOBEPHOCTH JOKA3aTEeABLCTBEHHOM 6a3bl
U YCTPaHEHUIO BBIIBACHHBIX IIPOTUBOPEYN U COMHEHUH.

Cawma 110 cebe (popMyAHPOBKA BOIIPOCOB AKCIIEPTY MOKET OBITH IIOIBEPT-
HyTa KPUTHUYECKOMY aHaAHN3y, 4YTO UMEET 3HAYEHHE CKOPEE IAS ITPEeACTaBU-
TeAeH HaydHOTO COODIIeCTBA IICUXOAOTOB, YEM AT AUI], BEAYIIHNX YTOAOBHOE
CYAOIIPONU3BOACTBO.

OOcyxaeHHE H 3aKAIOYEHHE

B cBg3Hu ¢ OTCyTCTBHEM €OHHOOOPA3HOIO MOAX0AA U YHUBEPCAABHBIX PEKO-
MeHOaIluHi IIpakTHKa HCII0AB30BAaHHUS B ITPOIIECCE YTOAOBHO-IIPOIIECCYaAb-
HOI'O JOKa3bIBaHUSA MCCAE€IOBAaHUM, HAIIPABAEHHBIX Ha BBIIBAECHHE IICHUXO-
AOTHUYECKUX IIPHU3HAKOB IOCTOBEPHOCTHU/HEIOCTOBEPHOCTH HWH(OPMAIINH,
coo0IIaeMo y9acCTHUKAaMH YTOAOBHOTO CYAOITPOM3BOZCTBA BO BpPEMS IIPO-
U3BOJCTBA CAEICTBEHHBIX NeUCTBUH, B pa3HbIX perroHax Poccuu popMupy-
eTcd To-pa3HoMy. JlocTaTOYHO OCTOPOKHO K JAaHHOMY SIBA€EHUIO OTHOCHUTCS
u Bepxosusbiti Cyn Poccutickolt Penepanmu.

B uacmHocmu, OH UCKAIOUUNL U3 000KANyemoz20 8 anefNsiyUOHHOM nopsioKe
npuezosopa BepxoeHrozo cyoa Pecnybruxu Bypsmusi om 27 dexabpsi 2016 2. mpu
3aKNOUeHUsl CYOebHO-NCUX0I02UUecKux sKcnepmus, obocHosas smo Hedonycmu-
MOCMBIO NOCMAHOBKU Neped 9KCNepmom npasossblx 80NPOCO8, 8 MOM UUCSE CEsl-
3AHHBIX C OUEeHKOT Npasousocmu UAU JKUBOCMU, M. e. 00CMO8EPHOCMU UNU He-

6 demepaabHblil 3akKoH oT 31 Maa 2001 r. Ne 73-®3 «O rocymapCTBEeHHOM CymeGHO-
3KCIIepTHOH medreabHocTH B Poccuiickodt demepamuur. [JocTynml U3 CIpaBOYHOM
npaBoBoi cucteMel «<KoHcyasTaHTIIAIOCY.
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docmogepHocmuU, NOKA3AHUT N0003pesaemblx, OAHHbBIX UMU 8 X00e Npou3soocmea
cnedcmeeHHblx oeticmautl’ .

Pasymeercsi, momo0OHbBIE BOIIPOCHI HE JIOAIKHBI CTABUTHCA Ha paspelieHue
9KCIIepTa, TaK KakK coraacHo ct. 8, 17, 87, 88 YIIK P® B ux B3auMOCBs-
31 BOIIPOCHI O JJOCTOBEPHOCTU UAU HELOCTOBEPHOCTH 10KA3aTEALBCTB, B TOM
YHUCAE IIOO3PEBAEMBIX B COBEPIIECHHUHN IIPECTYIIACHUH AHIL, OTHECEHBI K HC-
KAIOUHUTEABHOHM KOMIIETEHIIMM CAEIOBATEAS, B IIPOMU3BOACTBE KOTOPOro Ha-
XOANUTCS YTOAOBHOE [IEAO, UAU Cy[a, ECAH YyTOAOBHOE [EAO IIEPENaHO B CY
[IAL €T0 PACCMOTPEHHS I10 CYILIECTBY.

B To e BpeMs, II0 HaAIIEMy MHEHHIO, 3TO HE HCKAIOYAeT BO3MOIKHO-
CTH IIPUBAEYEHUS CIIEIIMAANCTA-TICUXOAOTA [AS Paz3biCHEHHS CTOPOHAM U
CyZly BOIIPOCOB, BXOALIIHX B €r0 IPO(PeCCHOHaABHYI0 KOMIIETEHITHIO, B CAY-
4ae BBIIBACHUSI IIPOTUBOPEYHH B IIOKA3aHUIX UAW H3MEHEHHS ITOKa3aHHUH
y4JacTHHUKaMHU mnporecca. OTMETUM: ICUXUYecKasd AedTeAbHOCTh Yy4acCTHU-
KOB YyT'OAOBHOTO CYAOIIPOU3BOACTBA HEOTAEANUMA OT UX IOBEACHHUS BO BPEMI
IIPOMU3BOACTBA CAEACTBEHHBIX M HMHBIX IIPOLIECCyaAbHBIX AEHCTBUH, B 4acT-
HOCTH a4y IIOKA3aHUM U O0BLICHEHUN.

B xonme anaamza sMnupudeckod 6a3bl HAM He BCTPETHAUCH CAydYau, KOT-
na ObI KUCCAEMYEMBIH BUJI IOKA3aTEABCTB ObIA TIOAOXKEH B OCHOBY ITPUTOBOPA
UAW WHOT'O UTOTOBOrO penieHud cyza. OnqHaKo OH aKTUBHO HCIOAB30BaACs
[IAT KOPPEKTUPOBKU ITOCAEIOBATEABHOCTH U IIPOIlecCca JOKA3bIBAHUS B XO€
JOCYyIeOHOTO ITPOU3BOJICTBA II0 YyTOAOBHOMY aeAy. Kpome TOro, rmosBUAach
BO3MOXKHOCTBH BBI3BaTh [AS JOIPOcCa IKCIIepTa, IIPOBOAUBIIETO KOMIIAEKC-
HYIO CyZAeOHYIO IICUXOAOTHYECKYI0 SKCIIEPTH3Y C ITPEI0CTaBACHUEM BHUIE03a-
IINCH, a TaKXKE CIIEIIHaANCTa — IIeJarora-liCuXoAora, IIpoBOAUBIIIETO IICUXO-
AOTHMYECKOE UCCAEOBAHUE C IIPEAOCTaBA€EHUEM BHAeo3amucu. [loayueHHbIe
TaKUM 00pas3oM J0Ka3aTeAbCTBa — [IOKA3aHUs SKCIIEPTA UAH CIIEIIMAANCTA —
OTEHIIMAABHO MOTYT OBITh ITOAOZKEHBI B OCHOBY IIPHUTOBOPA UAWU MHOTO HUTO-
TOBOT'0 PELIEHUS 10 YTOAOBHOMY IIEAY.

3HaYHUMOCTh IPUMEHEHUSI HCCAEAYyEMOT'0 BUAA CIIELIUAABHBIX 3HAHUMK B
COBPEMEHHOM yIOAOBHOM ITPOILIECCE MBI BUAUM B COYETAaHHUU pPAa BO3MOXK-
HOCTEM:

* yCTpaHEHHE MPOTHUBOPEYHM, HEIIOCAEIOBATEABHOCTU B IIOKa3aHUSIX
YYaCTHHKOB YT'OAOBHOTO CYAOIIPOM3BOACTBA, HAHHBIX Ha Pa3HBIX CTaAHSX
HAW B XOJl¢ Pa3HBIX CA€ICTBEHHBIX AEHUCTBUH (M3MEHEHUE CYILIeCTBa ITOKa-
3aHu);

* oOOCHOBaHHE HEOOXOOUMOCTH IIPOU3BOACTBA OIIPEAEACHHBIX CAEI-
CTBEHHBIX NCHCTBUMH;

* YCTAHOBAEHHE JOIIOAHUTEABHBIX (DAKTUYECKUX O0CTOATEALCTB;

* obecrieyeHre MOCTOBEPHOCTH JOKA3aTEAbCTB;

7 AmeaaaririoHHoe omnpeneseHue CymeGHOM KOAAETHH II0 YTOAOBHBIM feaaM BepXxoBHOTO
Cyna Poccutickoit denepannu ot 12 gekabpa 2017 r. Ne 3-AllY17-8. URL: http://
www.vsrf.ru/stor_pdf.php?id=1551406 (zara obpamerua: 05.08.2020).
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* MCKAIOUYEHHE IICUXOAOTHYECKOr0 BO3AEHCTBHUA CO CTOPOHBI KaK IoIpa-
IIITHUBAIOIIETro AHIA, TAK U HHBIX AHII.

JymaeTrcsi, IPakKTUYECKOE HCIOAB30BaHUE B IIPOIecCe MOKA3LIBAHUS
KOMITIAEKCHBIX CY/I€OHBIX MICHXOAOTHYECKHUX OBKCIIEPTHU3 C IIPEIOCTABAEHU-
€M BHIEO03aIllHCH, a TaKiKe IICHUXOAOTHYECKHX HCCAEIOBAHUM CIIEIIMAaAUCTa
IIeIarora-TICUX0AOTa C IPEIOCTaBACHUEM BUICO3aMIUCH, HAIPABAECHHBIX HA
BBISIBAEHUE IICHUXOAOTHYECKHUX MPU3HAKOB [JOCTOBEPHOCTHU/HEIOCTOBEPHO-
cTU HHQPOPMAIIHU, COO0IaeMoi y4aCTHUKAaMH YTOAOBHOTO CyOOIIPOU3BO/I-
CTBa, MOAYKHO COCTOSATH B (POPMUPOBAHUHU ITOCAEIOBATEABHOCTH U IIpoIlecca
MOKa3bIBAHUS IIPHU IIPOU3BOCTBE 110 YTOAOBHOMY [E€AY; (POPMYAHPOBAHUH
CAE/ICTBEHHBIX BEpCHUil, a TaKXKe B BO3MOXKHOCTU OOOCHOBAHUS BBIBOIOB
caeoBaTeAd (mO3HaBaTeAs) M Cyda OKa3aHHUSIMH SKCIIepTa, CIIEITHAANCTa,
IIPOBOAUBIIETO COOTBETCTBYIOIIIEE HCCAETOBAHUE.

«Kaskmass HoBast OAd CA€OCTBEHHOR M CyneOHOM HMPaKTHKU SKCIEPTH3A
TpebyeT OT HAa3HAYAIOIIEr0 €€ AWIlA PEIIeHHs MHOTOYHCAEHHBIX U HEIIPOo-
CTBIX 3amad, — ykasbpiBaeT C.H. [IIMIIKOB, — HE PEIINB HX, CAEIOBATEAb U
Cy PUCKYIOT IIOAYIHUTH OT 9KCIIEPTOB HEOOCTOBEPHBIE BHIBOABI UAH HEBEP-
HO HCTOAKOBATh HX. Kamnas BHOBBb BHE€APdEMad B ITPAKTHKY 3KCIIEPTHU3A
HE TOABKO O0OEIIaeT PacCIIupPUTh BO3MOXKHOCTU CyAeOHOr0 MO3HAHUS, HO U
TauT B cebe HEBEMOMBIE [0 3TOTO OIIACHOCTH U puck» [[IIumkos, C.H., 2000,
c. 26]. 910 yKaspIBaeT Ha HEOOXOIUMOCTD Pa3bsICHEHUN Ha BEJOMCTBEHHOM
ypoBHe (MHHUCTEPCTBO IOCTUIINH, MUHUCTEPCTBO BHYTPEHHUX feA Poccuii-
ckoit deneparuu, CaeCTBEHHBIH KOMUTET Poccui), a TakKe Ha YPOBHE II0-
cra"HoBaeHUd [IaeHyma BepxoBHoro Cyna 3HAYMMOCTH U HOPSAKA HUCIIOAb-
30BaHUS CIIEIIHAABHBIX IICUXOAOTHYECKHX 3HAHUI HPU IIPOU3BOACTBE IIO
YTOAOBHBIM JI€AQM.

[Toay4deHHBIE Pe3yABTATEI TPEOYIOT JaAbHEHIIIEero HAyYHOTO OCMBICACHHUS,
000CHOBAHHOM KPUTHUKHU U ITOCAEAYIOIIETO PACIPOCTPAHEHUS B YTOAOBHOM
CyZmoIpous3BoACTBe. [IpoBeneHHBINM aHaAn3 HOPMATUBHOM, HAy4YHOM, a TaK-
Ke HMIIHPHUIECKON 06a3bl UCIIOAB30BaHUA CIIEIIMaAbHBIX MCCAENOBaHUM, Ha-
IIPaBAEHHBIX Ha BBIIBACHHE IICHXOAOTHYECKHUX ITPU3HAKOB OCTOBEPHOCTH/
HE/I0OCTOBEPHOCTH MH(POPMAIIUH, COO0IIaeMoH yIaCcTHUKaMU YTOAOBHOTI'O Cy-
JOIIPOU3BOCTBA, B YTOAOBHOM IIPOIIECCE ITOKA3bIBAET, YTO, BO3MOIXKHO, [AS
COBPEMEHHOI'0 COCTOSIHUSI HAayKH IICUXOAOTHH «[IPEKIEBPEMEHHO BKAIOYATH
aHaAV3 HeBepOAaABHOTO MOBEACHUS B SKCIIEPTHOE HccAenoBaHUe» [CMUPHO-
Ba, C.A., u np., 2016|. BmecTe c TeM akTyaAsbHBIE TIOTPEOHOCTU CAEICTBEH-
HOM W CyneOHOM MPaKTHUKH 00YCAOBAMBAIOT IIEAECOOOPA3HOCTL BHEIPEHUS
B IPOIIECC MOKA3BIBAHUS SKCIEPUMEHTAABHBIX ITPUKAAIHBIX IICHXOAOTHYE-
CKHX HCCAENOBAHUI M COBEPIIECHCTBOBAHUA IIPABOIIPHUMEHUTEABHOM ITPaK-
THUKH.

3aaBA€HHBIH BKAA aBTOPOB

HockoBa Eaena BukTopoBHa — aHaAu3 M 00O0OIIIEHHE HAYYHOM M OMITUPH-
YeCKOM 0a3bl HCCAeMOBAHUS; POPMYAUPOBAHUE BBIBOJAOB U IPEIAOKEHHUH.
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[MyrunneBa FOausa AHaToAbeBHA — HOAOOP CHEIIMAABHOM AUTEPATyPhI I10 HC-
caemyeMoii IIpobaeMe; IIOAT0OTOBKA SMITUPUYIECKOH 0a3bl.
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O Hauanax MeTep6yprckon LWKOMbI
édunocodum npaeaq,

wnm O nepeceyeHumn rpaHmi.
Uccneposanme ucropum

Jibea MNMeTpaxuukoro'

J1.-B. Kuensux*

* 3eneHorypckmii yHusepcutert, . 3eneqa-lypa, [Nonbwa
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Beepenve. Ons ycnewHoro yHKLMOHUPOBaHWA rOCYAapCTB HeOOXOAMMO CyLLeCTBOBaHME
yCTON4MBOW NPaBOBOW cucTembl. Ee He ByaeT 6€3 TO4HOro 1 0AHO3HAYHOrO ONpPeAeneHns no-
HATu. CnepoBarenbHO, NPeXae BCero HE06X0ANMMO peLLMTb BOMPOC O CYLLIHOCTU Npaea, npeg-
CTaBUTb €ro cTporyo gedunHumio. MbiCInTensamm NpoLUIoro Ha 3TO 6bINO NOTPA4YEeHO MHOMO
BPeMEHU 1 TPYAA, HO, K COXamneHuto, 3TV NOMbITKA HE YBEHYANUCb HAY4YHbIM YCMEXOM.
Martepuansl u meTofel. B cTaTbe NnpeanpuHATa NOMbITKAa 3aHOBO BEPHYTLCA K UCCef0BaHNAM
0 CyLLIHOCTM npasa M3BECTHOro PyccKoro u nonbckoro dunocoda npaea Jibea MeTpaxuukoro.
OpraHunayoLmmM MeTOAOM UCCNefoBaHus 6yaeT MynbTUANCUMNIIMHAPHBIN METOL UHTENNEKTY-
anbHon nctopun. OH 6ygeT [OMONMHEH aBTOPCKON TPAKTOBKOW JOKYMEHTOB 13 apxnBoB CaHKT-
Metepbypra.

Pesynetatsl nccnegosarHnsa. Hacnepme J1. MNeTpaxuukoro, B TOM 4YMCNe ero BaxHas cTaTbs
«YT10 Takoe npaBo?», KOHLUEHTPUPYET B cebe 3aAen MCUXONOrnyeckon KoHLUenumm npaea, oc-
HOBOMOJTOXXHUKOM KOTOPOWM 6bif1 HA3BaHHbIN MbIicnuTeNb. [JaHHas cTaTtbs, HanMcaHHas Ha OCHO-
BaHUM peun J1. MNeTpaxuukoro, CoaepXuUT KBUHT3CCEHLIMIO MO3ULIMN OCHOBOMONMOXHMKa MNeTep-
6yprckon LWKosbl dhnnocodum npasa.

O6cyxpaeHne n 3akmodeHne. CtaTbs NPoJosHKaeT B OCHOBHbIX MyHKTaX O6LUMEe MONOXeHus
BCTYNUTENIbHOW CTaTbM aBTopa B MOMbCKOM n3gaHum peun Jlbea NeTpaxuLkoro «4To Takoe npa-
B0?». O60CHOBbLIBAETCS TE3MC, YTO XM3Hb [1eTpaXXmnLKOro 3aknioyvanacb B MNOCTOSHHbIX nepe-
esfax u3 cTpaHbl B CTpaHy. [okasaHbl NepBbiil 1 BTOPOW NEPUOALI TBOPYECTBA 3TOrO BENINMKOrO
TeopeTuka npaea, T. €. Bpems A0 Toro, korga oH noknpgaet CoseTckyto Poccnio B 1918 1. 1 yepes
OuHnaHauio yeaxaeT B MonbLuy. MNpuBoaaTca Heony6MKoBaHHbIE, PYKOMUCHBbIE Matepuanbl 13
apxvoB CaHkT-lNeTepbypra. TekcT conpoBoxaaeTcs uuratamv ua ctatbm J1. MNeTpaxuukoro.

KnioueBble cnosa: Jles NeTpaxuukun, NeTtepbyprckas Lwkona dunocoduun npasa, punoco-
ouns npasa, rpUCNpyaeHLms, NCMxXonormyeckas LKona npasa, CyLecTBo npasa

BnaropgapHocTu. 1 nocesLLa CBOM NepeBof 3TOro 3ameydaTensHoro Tekcta J1. Metpaxuuko-
ro AHete bemxeukon n ApocnaBy KoHeLkoMy — OBYM topycTam-npakTukam, gonrmue 6ecefbl ¢
KOTOPbLIMW MO3BOSIUSIN MHE MHOFO€E MOHATL O DYHKLMOHUPOBaHUM 3aKOHa.

! Hacrosuiuii TEKCT SBASETCS IIEePEBOAOM Ha PYCCKHUH f3BIK BCTYIIHUTEABHOIH CTaTBhU
MOET0 ITOABCKOTO ItepeBoaa peuu AbBa [leTpaskuiikoro «4To Takoe IpaBo?», KOTOPHIHN
BBIMZET B u3naTeabcTBe [loabckoit Akanemun Hayk B Bapmiase.
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91 xoTena 6bl BbIPa3UTb CBOKO GnarofapHocTb npodheccopy ManuHe Mapaeson n3 Cesepo-Kas-
Ka3ckoro chunmana Poccuiickoro rocygapCcTBEHHOrO yHMBepcuTeTa npasocyams B r. KpacHo-
pape n npoeccopy AHHe Mycsne ¢ topuandeckoro dakynsreta YHmBepcuteta nMeHn Agava
MwuukeBnya B MNMo3HaHW, KOTOpPbIE NEPBbLIMK MO3HAKOMUIIUCL C MOVMM NEPEBOAOM W BbicKasanu
cBoe MHeHue. Ocobas NpuaHaTenbHOCTb 3a BCE CreumanbHble KOMMeHTapum — npodeccopy
Kwwnwtodhy MoTbike, 3aBegytolleMy kadenpor coumonorun npasa n HpaBCTBEHHOCTU B J1o-
6IIMHCKOM KaTOIM4ECKOM YHUBEPCUTETE, SKCMEpTy Mo TBOpP4YEeCTBY M Hacneaumto J1. MNeTpaxuu-
KOro, KOTOpPbIN CambIM TLLATENbHLIM 06Pa30M MOMOI MHE PELLUUTb TEPMUHONOrMYECcKMe annem-
Mbl. Ecnn octanuce Kakve-To HeyaayHble BbIPaXKEHWS, 9TO UCKIOHMTENIbHO MOS BUHA. MeHs
yTelaeT MbIC/lb O TOM, 4TO caMm J1. [MeTpaxunuKuin, npexae Yem nucatb Ha MoNbCKOM A3bIKe,
pJonroe Bpemsi 064yMblBan TEPMUHbI (Hanpumep, ero 3HaMeHuTas «afeKBaTHOCTb»), YTOObI
Hanbonee TOYHO BbIPa3nUTb COAEpPXaHWe, KOTOPOe OH paHee KOHLENTyanM3npoBan Ha Hemel-
KOM WM PYCCKOM fi3blkax. Tak co3paBanvch ero camble BblhatoLLmecs NponsBefeHns, cornac-
HO BblpaxeHuto TageyLia KotapbuHCKOro.

CraTtbsi MOAroTOBMIEHA MPU CONPOBOXAEHUW rpaHTa MuHMCTepcTBa BbICLLErO 06pa3oBaHus B
Monblue «HaunoHansHas Mporpamma Passutua MNymaHuTapHbix Hayk», Homep npoekta 0404/
NPRH5/H22/84/2017. IpaHT peanu3dyeT MOV 3ambicen nepesofa Ha NOMbCKUI A3bIK BaXHbIX
npousseneHnin dmnococos CepebpsHoro Beka (C.J1. ®paHka, H.A. bepasesa, J1.U. lMeTpa-
xuukoro, I.I". LLneta, 3.J1. Pagnosa), koTopble 4O CUX NOP He PYHKLMOHMPOBANM B MPOCTPaH-
CTBE MOSIbCKOro YUTaTens, He 3HaKLLEro pycckoro A3bika. Bce nepesopb! BbIiAyT B HAy4HOM
cepun NHcTutyTa comnocodum NMAH, Hay4HbIM pefakTOpOM KOTOPOW BbICTYNaeT aBTop CTaTbu.

Ansa untuposBanus: Knensuk J1.-b. O Hayanax NeTep6yprckoii Lwkonbl dounnocodun npaea, unm
O nepeceyerun rpanuu. ViccnepgosaHmne nctopum Jbea MNetpaxuukoro // Mpasocyaue/Justice.
2020. T. 2, Ne 3. C. 197-212. DOI: 10.37399/2686-9241.2020.3.197-212.

About the Beginnings of the Petersburg School
of the Philosophy of Law, or About Crossing
Borders. Study of the History of Lev Petrazhitsky

Lilianna-Bozena Kiejzik*
* University of Zielona Gora, Zielona Géra, Poland
For correspondence: L.Kiejzik@ifil.uz.zgora.p!

Introduction. A successful legal system is essential for the successful functioning of states. It
needs an accurate and unambiguous definition of concepts. Firstly, it is therefore necessary to
resolve the problem of the essence of law, that is, to present its strict definition. Previous schol-
ars have spent much time and labour on this, but unfortunately, these attempts were not entirely
successful.

Materials and Methods.The article returns to the research on the essence of the law of the fa-
mous Russian and Polish philosopher of law Leo Petrazhitsky. The method of research is a mul-
tidisciplinary method of intellectual history. It is supplemented by an interpretation of documents
from the archives of St. Petersburg.

Results. The legacy of Leo Petrazhitsky, including his important article “What is law?” establishes
his psychological concept of law. This article, written based on a speech by Petrazhitsky, con-
tains the fundamental essence of Petrazhitsky’s position in the role he is given as the founder
of the St. Petersburg school of legal philosophy.

Discussion and Conclusion. The article continues the general provisions of my introductory arti-
cle to the Polish edition of Leo Petrazhitsky’s speech “What is law?” The thesis is presented that
Petrazhitsky’s life consisted of constant border crossing in both a legal and physical sense. The
first and second periods of the work of this great theoretician of law may be determined as the
time before he left Soviet Russia in 1918 and when he left for Poland through Finland. Unpub-
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lished, manuscript materials from the archives of St. Petersburg were used. The article is accom-
panied by a cited article by Leo Petrazhitsky.

Keywords: Lev Petrazhitsky, Saint Petersburg School of Legal Philosophy, Philosophy of Law,
Jurisprudence, Psychological School of Law, Essence of Law

Gratitudes. | dedicate my translation of this wonderful text by L. Petrazhitsky to Aneta
Belzhetskaya and Yaroslav Konetsky — two practicing lawyers, with whom long conversations
with allowed me to understand a lot about the functioning of the law.

| would like to express my gratitude to Professor Galina Garayeva from the North Caucasus
Branch of the Russian State University of Justice in Krasnodar, and Professor Anna Musyala
from the Law Faculty of the Adam Mickiewicz University in Poznan, who were the first to become
acquainted with my translation and expressed their opinion. Particular thanks for all the special
comments go to Professor Krzysztof Motyka, Head of the Department of Sociology of Law
and Morality at the Catholic University of Lublin, an expert on the creativity and heritage of
L. Petrazycki, who helped me in the most thorough way to solve terminological dilemmas. If there
are any unfortunate expressions left, it is exclusively my fault. | am comforted by the thought
that L. Petrazycki himself, before writing in Polish, spent a long time pondering the terms (for
example, his famous "adequacy") in order to most accurately express the content that he had
previously conceptualised in German or Russian. This is how his most outstanding works were
created, according to the expression of Tadeusz Kotarbinsky.

This article was prepared with the support of a grant from the Ministry of Higher Education in
Poland under their "National Program for the Development of the Humanities", project number
0404/NPRH5/H22 /84/2017. The grant implements my idea of translating into Polish the important
works of the philosophers of the Silver Age (S.L. Frank, N.A. Berdyaev, L.I. Petrazhitsky, G.G.
Shpet, and E.L. Radlov), which have not yet been available in the field to a Polish reader who
does not know Russian language. All translations will be published in the scientific series of the
Institute of Philosophy of the PAN, the scientific editor of which is the author of the article

For citation: Kiejzik, L.-B., 2020. About the beginnings of the Petersburg school of the philosophy
of law, or About crossing borders. Study of the history of Lev Petrazhitsky. Pravosudie/Justice,
2(3), pp- 197-212. DOI: 10.37399/2686-9241.2020.3.197-212.

BBezmeHue

Co BpeMeH aHTHUYHOI'o PruMa 1 10 CerogHdIIHero AHI B IOpUANYecKol Ha-
YK€ U B TOCYyZapCTBEHHBIX M MEXTOCYZApPCTBEHHBIX OTHOIIEHHUIX (hopMy-
AVPOBAAOCH MHOTO MIOHATHUH, UAEH U KaTErOpui, KOTOPhIE IIO0-PA3HOMY TOA-
KYIOT IIPO0OAEMYy CYIIIHOCTHU IipaBa. [Ipu 3ToM HEOOXOAHMMO MMETH B BHUIY,
YTO CEromHS A CTaOMABHOCTH OTHOIIEHHH BO BCEM MHpe TPeOyIoTCH Kak
HUKOTZa (pyHOaMeHTaAbHbIE OIIPeAeACHUs IIpaBa, KOTOpble OyayT IIpH3HA-
BaTbhCd BCEMHU.

B pamkax HaIIero HCCA€JOBAHHA PA3MBIIIACHUS O MINPHHSTOM BCEMHU
OIIPEIEACHUH IIpaBa U BBIAEACHHH €r0 CYIIECTBEHHBIX UMMaHEHTHBIX ITPU-
3HAKOB HM3HAYAABHO IIPEAIIOAATaIOT HAyJHOE OIpelNeAeHHe CYILTHOCTU IIpa-
Ba. OTOH IpobAeMO 3aHUMAACS U3BECTHBIH PYCCKUU U ITOABCKHU hraocod
npaBa AeB [leTpaxkunkuit (1867-1931). CTouT BEPHYTHCS K €r0 paccyzK/e-
HUSAM Ha 3Ty TeMy, TeM 0oAee 4YTO ero OaecTsIre pa3paboTKU He YCTapeAH.
HampoTuB, OHU ITPUTOAHBI OAS CO3AaHUL €IUHOH (XOTS ¥ MHOTOYypPOBHEBOH)
CHUCTEMEBI ITpaBa. B 3To# CBA3M aKTyaAbHO oOpallleHue K OMHON U3 3HAYH-
MBIX cratert A. [leTpaskunkoro «4To Takoe MpaBO?», KOTOpas HEIoCpes-
CTBEHHO of0pamieHa K IpobaeMe nepHHUIIMY IIpaBa U TeM TPeOOBaHUSIM,
KOTOPBIM OHa JOAXKHA OTBedaTbhb. B cuAy OCTPOTBI BOIIpoca, IIOCTaBAEHHOI'O
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B cTaThbe, 9T0 Hacaeaue A. [leTpaskHUIIKOro COXpaHgeT CBOIO aKTyaAbHOCTD U
B HAIIU JHU. ABASIICh TepeBoAYNKOM cTaThU . [leTpaxkunkoro «4To Takoe
IIpaBO?» Ha ITIOABCKHH 93BIK, XOTeAa Obl OTMETHUTH HEOOXOAHMMOCTEH BBEE-
Hud B [loabllle B HAYYHBIH 000pOT 3TOM paboThI, coAepzKaIel MEeTOqOAOTH-
YeCKHe YCTaHOBKHU KaK OOIIero xapakrepa, TakK ¥ 4aCTHOI'O, OTBEYAIOIIETO
IICUXOAOTHYECKOH KOHIIENIIIUH IIpaBa.

B naHHOM cTaThe NpeapHUHATA IIOMNBITKA IIEAOCTHOTO B3rAdna Ha TBOP-
Jeckoe Hacaeaue A. IleTpazKHUIIKOro, KOTOPOe HEBO3MOXKHO OTAEAUTH OT €T0
JKHU3HEHHOI0 IIyTH U TeX 3a/a4, KOTOpble CTaBHAA IIepe HUM XKHU3Hb.

Ho crouT Takske MOMHUTH, 4TO, Korga A. IleTpaskUIIKUM, «CbIH IIOABCKOM
Harum» [Posner, S., 1909, p. 363], ormMedaa cBoM Beawmdadnive TPUyM@HI,
paboras Ha caaBy CaskT-IleTepOyprckoro yHuUBepcHUTeTa, HUKAKad, HasKe
caMasi MaA€HBbKas 9acThb €r0 CAaBBbI HE OTHOCHAACH K [loabItie. OT0 HEyIUBU-
TEABHO: Beb OH YHTaA ACKIUH U IIHCaA I[I0-PYCCKH, paHee I0-HEMELIKH, XOTs
XOPOILIO 3HAA IIOABCKUH 93BIK, HO HCIIOAB30BaA €r0 AWIIE foMa, B becemax c
Opy3bsaMu. [lake B Burebckoi ruMHa3uu, KOTopyo A. [leTpaskuiikuii OKOH-
4qiA B 1885 r., eMy He paspelliasl TOBOPUTH IIO-IIOABCKH, OJHAKO OH UTHOPH-
poBaa 3amper, 3a YTO ObIA HaKa3aH U IIOAYYHA «TOABKO» CEPEOPSHYIO MeIaAb
3a ee OKOHYAHHe, HECMOTPsI Ha OTAHMYHEBIE ycrexu B yuebe [Licki, J., 1985].

B ocHOBY paboTb! Hag faHHOM cTaTheil ObIA TTOAOXKEH TeKCT cTaThu A. Ile-
TpasKULKOro «4To Takoe IIpaBo?» U TEKCThl POCCHHCKHUX U 3apyOeKHBIX aB-
TOPOB, OOpallleHHbIe K TBOPYECTBY U >KHU3HEHHOH mcropuu A. [lerpazkuir-
KOTO.

MaTepHaAbl H MEeTOABI

OOBEKTOM HCCAENOBaHUS SIBASETCS IIPaBO KaK HaydHoe IoHaTue. Ha oc-
HOBE MYABTHAUCILIUIIAMHAPHOI'O METOoOAa HHTCMCKTyaABHOfI HUCcTopuu, IIO-
CPEICTBOM HCIIOAB30BAHUS OIIHCATEABHOI'O aHAaAM3a MIPEAIIPUHSTA IIOIIBIT-
Ka PacCMOTPEHHd TOYHOTO OIPEIEACHUs IIpaBa U YTOUYHEHUS AePUHUITUU
CYILIHOCTH IIpaBa IIPH HCIIOAB30BaHHM paHHUX TPyaoB Ilerpaxkuiikoro. Ha
OCHOBE YKa3aHHbBIX METO0B PAaCCMOTPEHO BO3HUKHOBeHUe [leTepOyprckoi
IIKOABI (praocopUM MpaBa, MPOaHAAU3UPOBAHBI €€ T'AaBHBIE ITOAOXKEHUS.
HccaenoBaHbl TakKe HEKOTOPBIE 2A€MEHTApPHbIE IOPUANYECKUE TTOHSTUS B
paspabotke A. ITeTpazkHIIKOrO.

PesyApTaThI HCCAEAOBAHHS

Bynymwil Belmaromuiica TeOpeTHK U (puaocod mpaBa poauasca B 1867 r.,
4yepe3 HECKOABKO AET IIOCA€ SSHBApCKOro BoccTaHua 1863 r., KOTOpoe oKa-
3aA0 0OABIIOE BAWSHHE Ha cyAb0y ceMbH [leTpaskHMIKHX, B JOME KOTOPBIX
cobupaauck noscraHIpl. F03eda (otna A. [TeTpaskuIkoro) OOBHHHAH B IIOM-
[EPKKE TTIOBCTAHIIEB U apecToBaAu B Hosibpe 1863 r., a ero xkxeHy Pozaauio
0OBHHSIAH B TOM, YTO OHA UIpasa Ha IIHAHWUHO JAS JeTel IIOBCTAHIIEB U ITeaa
rumHs! [[lerpakunkuii, A.C., 2018, c. 632]. B 1865 roxy, korna FO3ed 6p1a
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0CBOOOXKIEH U3 TIOPBMBI, €r0 300POBbE OBIAO OYEHE IIOJOPBAHO U OH yIKe
HE CMOT BOCCTaHOBUTB CBOH CHABI. ITocae ero cMepTH BAOBa U YETBEPO Me€-
Tel Iepeexasl B IIOMECThE €€ MaTepU B /AeJHEBUYE. A depe3 HECKOABKO AET
BAOBa C TpeMd AeTbMH — MuxaaumHo#, CeBepruHOM Hu JnBUrod — nepeexa-
A¥ B BapinaBy, ocTaBHUB Ha IIOII€YEHHE TETAM MAaallero cbiHa ApBa. Tam
BII€PBbIE€ EMY IIPHIIIAOCE IIPEOJOAEBATH I'PAHHUIILI HEXBATKH BCEro Ha dep-
Me, a II033Ke, KOT/la OH JIOCTHT IITKOABHOTO BO3pacTa, MOIPOMIAThCH C €UH-
CTBEHHBIMH APY3bIMH, KOTOPbIE OBIAH ¥ MAAbYHKA, — COOAKaMH U IITHIIAMH.
OuepenHo# rpaHuIleil, KOTOPYIO €My IIPHIIIAOCEH IIPEOOAETH, ObIA OK3aMeH
B ruMHa3uio B Burebcke. OH cas ero Ha UHOCTPAHHOM OASI HETO SI3BIKE —
pycckoM. 3ateMm Obiau roasl yuedsl B Kuese, B MiMIiepaTopcKoM YHHUBEPCH-
Tere CBaToro Baamumupa, koTopslt oH okoHuMA B 1890 r. [Licki, J., 1985,
pp. XXV-LXIII; ITerpaxunkuii, A.C., 2018, c. 628-638].

Bpemena, korma AeB [leTpaskunkuii 6yKBaabHO BOPBAACH B MHUPOBYIO Ha-
YKy, ObIAM HE CaMbIMH CYaCTAUBBIMH. Benb OH KWA Ha I'paHH 510X, KO-
[a ObIAO OOBIYHBIM JEAOM IIPOBO3TAAIIATEH KPHU3UC €BPOIEHCKON KYABTYPHI,
OCTPO OIIyIIaAaCh IIOTPEOHOCTD IIEPEMEH, U II03TOMY BIIOAHE €CTECTBEHHO
IIHCaAUCh PELENITHI A HOBOTO, IIPEKpPAacHOIro MUpa. B aTo HenmpocToe Bpe-
Ms A. [leTpaskuIKNH IPUBAEK BHUMaHHE IIPOPECCOPOB CBOUM BEANKOAEII-
HBIM II€PEBOAOM Ha PYCCKHM 43BIK IIPOHU3BEICHHS BBIAAIOIIETOCS HEMEII-
Koro pomaHucra IOauyca Bapona «Das System des rémischen Zivilrechts»
(«CucremMa pHUMCKOTO IpaskIaHCKOI0 ITpaBar), KOTOPbLIH OCYIIIECTBHA B IIE€PU-
ox 1888-1889 rr. A mocae OKOHYAHUSA IOPUANYECKOTO (pakyabTeTa MMIiiepa-
TOpCcKoro yHuBepcurera Caaroro Baagumupa B r. KueBe craa cTUneHaua-
TOM POCCHICKOTO IIPaBHUTEABCTBA U ObIA HaIpaBA€H B BepAuH Ha ceMHUHap
HM3BECTHOTO CIIEIIHAAHNCTA 10 PUMCKOMY M IIPYCCKOMY IpakJaHCKOMY IIpaBy
npodeccopa 'erpuxa JepuOypra (1829-1907) [Kolbinger, F., 2004].

HeobOxoauMo MOSCHUTD, YTO PUMCKOE IIPaBO CHUTAAOCE OCHOBHBIM IIPE-
METOM B CHCTeMe IopHaudeckoro oopasosanud. Ho B Poccuu He 6p1AO clie-
[IUAAVCTOB B 9To# obaactu. M3 mMmeromuxcsa mokyMeHToB CBoga 3aKOHOB
MuHHCTEepCTBa HAPOAHOIO IIPOCBEIIEHUd OT 1886 I. caemgyeT, 4TO IpaBU-
TEABCTBO OTZaBaA0 cebe OT4eT, YTO YHHUBEPCHUTETHI CaAMH HE CIIPaBATCS C
OBICTPOH ITOATOTOBKOH CIIEIIHAAKNCTOB 10 9TOH AUCIUIIAMHE. B cBa3H ¢ 9TUM
OBIAO IIPUHATO PEIICHHUE O HAIIPABACHUH AYYIIINX BBIITYCKHHUKOB 32 TPAHUILY
IAST IIPONOAXKEHUS y4iebbl. B cOopHUKe nOKyMeHTOB MuHHCTEpCTBa HaAPOI-
HOT'O ITPOCBEILIEHUS TOT'O BPEMEHM YKa3bIBAAOCH: «...HaAIlll YHUBEPCUTETHI
CTpafaloT HbIHE HEIOCTaTKOM IIpeIiogaBaTeAbCKUX CHUA II0 Kadeape pHUM-
CKOTO IIpaBa, UMes KazKAbIi He Ooaee ogHOro IIpodpeccopa I10 3TOMY BazK-
HeMmemy npeaMmety. [Ipr TakKoM IIOAOKEHUH ITOTO [eAad IIPENCTaBASETCH
MaAO HaeXK[, YTOObI HAIIIKM YHHBEPCUTETHI MOTAH COOCTBEHHBIMH CBOUMH
CpeACTBaMU IIPHUBECTH 3Ty BazKHYIO 4acThb IIPEINoJaBaHUS B HaIAEXKAIIYIO
CHUAY...»?

2 Cb6opuHuK MuHucrepcrBa HapoaHoro mpoceeinenus. CI16., 1886. C. 664.
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B 510 Bpema lepmaHug Haxoguaack Ha IIyTH BEAHKOTO IIPOPBIBA, YTO
HaIIAO OTPazK€HUE B PEUIEHHUN HEIIPOCTBHIX MIEOAOTHUECKUX BOIIPOCOB, pa-
cTymmx nobemax collMaA-IeMOKpPaToB Ha BbIOOpax B Petixcrar B 1890 r.,
YBEAUMYEHUH YHCAa pabOYnX COI030B U OpPraHu3alliii, a TakKKe B IPOTHBOpPe-
9YUBOH CHTyalllH, CAOKHUBIIEHCA B HEMEILIKON IOPUANYECKOH HayKe. B 11eH-
Tpe BHHMAaHHS IOPUANYECKON OOIIECTBEHHOCTH HAXOAHAOCH OOCyXKIeHMe
IIEPBOI'0 U BTOPOTO IIPOEKTOB KOAHU(PUKAIINN I'PaskIaHCKOro Irpasa ['epma-
HUU. B pamMkax qOMUHUPYIOIIEH UCTOPUUECKOM IIIKOABI IIpaBa BO3HUK CIIOP
MeKIy AByMS HalpaBACHUSMU. [IpeacTaBUTEAN OIHOTO U3 HUX, TaK Ha3bI-
BaeMble POMAaHHCTbhI, UICKAAU 00pa3Ilbl A KOAU(PUKAIIUU B PUMCKOM MIpa-
Be, a IPeACTaBUTEAN BTOPOTO HAIIPABAEHUS — T€PMAaHUCTBI — alleAANPOBaAHU
K 3aKOHAM I'epMaHCKHUX ITA€MEH U CpeqHEBEKOBBIX T€PMAaHCKUX I'OCYIapPCTB.

A. TleTpasku1KUH 3a BpeMs CBOero npedbIiBaHUsd B BepanHe TakKe ITpU-
HSIA y9acTue B 3To# nuckyccur. OH IOATOTOBHA U OITyOAMKOBaA IBE PabOTHI:
«Die Fruchtverteilung beim Wechsel der Nutzungsberechtigten» («O pacmpe-
JEA€HUH MOXOO0B IIPU CMEHe IoAb3oBaTeAeir, Bepann, 1892) u 2 Toma «Die
Lehre vom Einkommen» («<Hayka o moxome», Bepann, 1893, 1895), B KoTO-
poit M3A0KEHBI HaYaAa ero 6oaee Mmo3gHER Teopuu npaBa. OYeHb BasKHBIM
6p1r0 TO, uTO I'. JdepHOypr mommepkuBaa A. IIeTpaskHUIIKOTO CBOUM OOAb-
ITUM aBTOPUTETOM B 3THUX HAYYHBIX IMOMCKax. OO0 MX TEIIABIX OTHOIIEHUIX
CBUIETEABCTBYIOT COXPAHUBIIIHNECS B PYCCKUX M HEMEIIKUX apXUBaX ITUCH-
Ma ¥ BOCIIOMHHAaHHUS APYTUX yIacTHUKOB cemuHapa . [depubypra. A. Ile-
TPasKUIIKUY HAIIKCaA O CBOEM YUHTEAE TEIIAYIO CTaTbhio B XKypHase «IIpaBo»
B CBSI3U C JOKTOPCKUM robuaeeMm [lepHOypra. OH mucaa Tak: «...0COOEHHO
3aMedaTeAbHa B 9TOM OTHOIIEHHH €ro HOBeHIIas Opolriopa, comepkalias
O0IIyI0 KapTHUHY OPUAMYECKOTO MHpoco3eplaHud aBTopa, «Phantasieim
Recht». HYurasa ero, moHeBoA€ IPUIIOMUHAEIE /JUKKEHCA U €r0 CIIOKOMHYIO
U BEAUYECTBEHHYIO AIOOOBBH K UEAOBEKY U CHUCXOXKIEHUE K €T0 CAAOOCTSIM»
[Tlerpasxunkuii, A., 1900, c. 665-669].

Caenyer oTMETHUTB, 4TO /. IleTpakHUIKHII KHUA U TBOPHA B TO BPEMS,
KoT/la OOABIIIOE 3HAYEHHE IPHUITHCHIBAAOCH OTKPBITHAM Yapab3a [JlapBuHa
(1809-1882) 1 BoOOIIIE OHOAOTHYECKHM HAayKaM B II€AOM, a TaKyKe HCTOPHH,
HO OTHIONL He (puAOCOPUU, KOTOPad IION BAUSHHEM KpUTHUKU [ereas more-
pgaa cBoe ObIAOE aKTyaAbHOE 3HA4YEHHUE, 110 KpalHed Mepe B acleKTe CHU-
CTEMHOTO II0AX0aa.

Moaomott yuenbiit A. IleTpaskuIKUY IPOBOIUA CBOU UCCAEOBAHUS B IIe-
puomn, korma pabora Y. [JapBunHa «IIpoucxoxkaeHue BUAOB» (1859) BOOXHOB-
AsIAA aBTOPOB PEBOAIOITMOHHBIX HAEH, KOT/ia IOBCIOY HadaAU IIPOUCXOAUTH
OAaAeKO HAyIMe ITUBUAU3AIIMOHHBIE M3MEHEHUsI, KOCHYBIINECd He TOABKO
EBponel. Hammpumep, u B AMepHKe MOSBASIAOCH BCE OOABIIIE CTOPOHHHKOB
«COITMAABHOTO JApPBHUHH3Ma», CO3MAaTeAb KOTOPOTO, aHTAMHMCKHUH ¢uraocod
Fepbept Cunencep (1820-1903), mpucriocobua Teopuro [lapBUHA OAST HYKIT
COLTMAABHOM PEAaAbHOCTH, B TOM YHCAE JAS IIPOMBIIIIACHHOCTH U 6usHeca. OH
YTBEPKOAA, 9TO B MHPE AOIEH «eCTEeCTBEHHBIN 0TOOP» rapaHTHPYETCS CBO-
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6omHOM KOHKYpPEHITUENR U 60pbb0ii 3a 6orarcTBo. OTCI0AA OBIAO Y2KE HemaaAe-
KO [I0 TIOSIBA€HHS €BI'€HHKH, IIPEATIOCBIAKH KOTOPOH chopMyArpoBas DPHCT
lekkean (1834-1919) — Hemeuruil ydeHbIil, padboraBmiuii B lleHCKOM yHH-
BEpCUTETE, a Pa3BHA ITO HAIIpaBAE€HHE U COOCTBEHHO IIPEIAOKHA T€PMUH
«eBT€HHUKa» aHTAUHCKHM HccaenoBateab Ppancuc aasToH (1822-1911). Ha-
Jaacs BeK 0e3yMIIEB, ONEPKHUMBIX HeeH YeAOBEYECKOT0 COBEPIIIEHCTBOBA-
HUsl. ITU uaeu O0biaM, 6€3YCAOBHO, OUYEHb OITaCHBIMH. MopaabHas (PHAOCO-
dusa riepecTasa BBIIIOAHATH CBOH 3ala4H, ObIA 00BSIBAEH KOHEI] BEUHBIX MO-
PaABHBIX UCTHUH.

A. TleTpaskKUIIKUH, KOTOPBIH ObIA OTAUYHO 3HAKOM C aHTAHMMCKOH (PHAOCO-
dueit, Oynyau nmountareaeM Y. [lapBuHa u [IxxoHa Crioapra Muaaga (1806-
1873), BepodaTHO, 3HAA O BBINIEHA3BAHHBIX TEHAEHIINAX. [loXoxKe, YTO IICU-
xoaorudeckas Teopud A. [leTpaskunikoro, craBdilias IIpaBo IIepes MOPaAblo,
MOTAA OBITH ITOIBITKOH yIIOPSALOYHUTh, YKPOTHUTD 3TH OIIaCHBIE WIEH, BBIATH
M3 CHUTyalluH, KOoTaa IIopaskeHHasd KPU3UcoM (PHAOCODUS GoAbIIIe HE MOTrAa
IIOKA3bIBATh YEAOBEKY IIyThb U IIepecTasa ObITb OPUEHTHPOM. XOTs, IO MOe-
My MHEHHIO, BEPOSITHO, Ha pyOezKe BEeKOB MoAomoH ydeHbIH A. [leTpaskuil-
KUl 6oaee MHTYUTUBHO, YEM CO3HATEABHO, IIBITAACH OCMBICAUTE CBOU TE3H-
cel. TeM He MeHee, Korza OH BepHyAcd B Poccuio B 1896 r. mocae GOABIIIOTO
nebioTa B Ka4eCTBE CEPhE3HOI0 YUEHOI'0, €T0 COIIPOBOXKAAAA CAABA «TE€HHU-
aapHOrO moasgka» [Licki, J., 1985]. AFoGOIBITHO, YTO APYTHE aBTOPEBI, OITHCHI-
Bas 3TOT MOMEHT U3 KU3HU A. IleTpaskuIlKoro, yIoTpebATIIOT BhIpaskeHUe
0 «reHHaAbHOM pycckoM» [Posner, S., 1909|, Ha yTO MOe BHUMAaHUe o0Opa-
THA 1podeccop K. MoTriKa 1 3a 4TO0 g ero cepaedHo 6aaromapro. Bee mn3ao-
JKEHHOE IOATBEPXKIAAET, I10-MOEMY, OLIEHKY ITOABCKOI'O y4eHoro Exxu Auir-
KOTO, YTO MHEHHUE HEKOTOPBIX UCCAENOBATEAEH 0 TOM, 4TO A. [leTpaskunikui
OBbIA IIPOAYKTOM TOABKO IBYX KYABTYD — IIOABCKOH U PYCCKOH, — HE IBASIETCS
orrpaBaaHHbIM [Licki, J., 1985, p. XXIX]. [Ipobarema, KOHEYHO, HOAEE CAOK-
Hasi, 100 OH ObIA YYE€HBIM, KOTOPBIH paboTaa B TpeX, a He B ABYX HAYIHBIX
cpefax U IHcaas Ha TpeX, a He Ha IBYX A3bIKaX: HEMEIIKOM, PYCCKOM U IIOAb-
ckoM. Kpome TOro, oH ObIA OTAHYHBIM CIIEIIHAAHCTOM IO HacAeauio [peB-
Hero Puma, yBaekaacss aHTAMICKON puaococuedi (M aHTAMHCKON HayKoOH B
11eAOM), 3HaA HEMEIIKHUH akaleMU4YeCKHH MO3UTUBU3M U IOAAEPKUBAA IIPO-
rpeccuBHbIe Haeu B moauTuke [Licki, J., 1985, p. XXIX]. O60011ast, MOXKHO
YTBEPXKIOATh, YTO 3a BCE BpeMs cBoel AesTeAbHOCTU A. [leTpazkunkuii, mne-
pecekad rpaHUIbl KyABTYPBI, IIMBUAN3AIIMY U CO3HAHUS, [I0CAEI0BATEABHO,
miar 3a IaroM co3zaBaA CBOIO COOCTBEHHYIO TE€OPHIO.

BepryBuincs u3 bBepanna B Poccuto, A. [leTpakunikuil mepeBeA, yTOIYHUA
neTaau, MOOUMHUIINPOBaA, JAOIIOAHUA H pPacUINpHA (pparMeHTBhI CBOUX He-
MEIKHUX IIPOU3BENEHUH. DTO IPUBEAO K HAIIMCAHUIO ABYX AUCCEPTAIIUSH.
B 1896 rony B Kuee A. [leTpaskUIIKUN IIOAYYHA CTEIIEHb MarucTpa Ha oc-
HOBe pabote! «/leaeHHe MOTAABLHBIX IIAOZOB II0 PUMCKOMY IIPaBy», a 3aTeM
B 1897 r. B Cankr-IlerepOypre emy Oblaa IPUCYKAEHA CTEIIEHb JOKTOpPa
IIpaBa Ha OCHOBe auccepranuu «Bona fides B rpazkmanckom mmpaBe». Korma
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B 1898 r. oH cTaa 3KCTpaOpAUHAPHBIM ITPodeccopoM Kadeapbl SHIIUKAOIIE-
ouu u pusocodpuu rmpasa, a B 1901 r. — opauHaApHBEIM ITpodpeccopoM, TO Ha-
Jaacsg Hauboaee ITAOLOTBOPHBIHN IIepHO €T0 HaydHOH mesareapHOCTH. A. Ile-
TPaKULIKUH OIyOAMKOBaA MHOXKECTBO CTATeH IO pa3AMYHBIM BOIIPOCaM B
obAacTH IOPUCHPYAEHIINH, IedaTaA uX B XXypHaase «BecTHUK mmpaBa» — opra-
He FOpuangeckoro obmiecrBa CaukT-IleTepbyprckoro yHUBepcHuTeTa, B KO-
TOPOM OBIA COYYPENUTEAEM, U B 3)KypHaae «IIpaBo», B cocTaB pegaKIImOHHOTO
KOMHUTETA KOTOPOTO OH BXOIUA.

AeB IleTpakuuruii He n30eraa TEKyIIUX IIOAUTHYECKHUX Ipodbaem. Ilosc-
HuM, 9T0 IleTpaxkurikuii 6nia u3bpan B 1906 r. B IlepByio ['ocymapcTBeH-
HYIO IyMy AenyTaToM oT [lapThy KOHCTUTYIIMOHHBIX JIEMOKPATOB (Ka/eToB)
r. [TerepOypra. OH BBICTYIIHA 3a IIOAUTHYECKHE MIpaBa [AS JKEHIHUH. Ero
3HaMeHHuTad pedb «O JKEHCKOM paBHOIPABUM» Oblaa IIepeBeneHa Ha IIOAb-
CKUH S3BIK €T0 cecTpoil fAaBuroii [lerpaskuiikoii-ToMunko# u onydbAnKoBa-
Ha Bo ApBOBe B 1919 r. «Briboprckoe Bo33BaHUeE», MTOAIIHMCAHHOE TPYIIIOH
mocAoB B 1906 r., Ob1AO CBOETO poaa BO33BaHHEM, HAIIPABACHHBIM B CTOPO-
Hy obiecTBa Poccuiickoil umMiiepuy, B KOTOPOM HPHU3bIBaAN K OOMKOTY BO-
€HHOH CAyzKOBbI K BO3IE€P3KAHHUIO OT YIIAQTHI HAAOIOB.

ITocae nomnucanus B 1906 r. A. IlerpaxkuiikuMm «BrIOOprcKoro Bo33Ba-
HUS» OH OBIA ITPUTOBOPEH K HECKOABKHUM MECSIIaM 3aKAIOYEHHS U AWIITHA-
cd AOAXKHOCTH opAuHapHOoro npodgeccopa. CoxpaHuasock nucskMo A. IleTpa-
JKUIIKOTO pPeKTopy YHUBepcurera oT 1908 r., B KOTOPOM OH OOBSICHSET CBOE
noBeneHue. A\. [leTpasKUIIKUY THCAA, YTO €ro YOEeKIeHHs B OTHOIIEHUH 004-
3aHHOCTH IIpodpeccopa, IIpeKae BCEr0 B OTHOIIEHHH OECIPUCTPACTHOTO U
O0OBEKTUBHOIO TOAKOBAHHUS HAYKH U HEIOIIYCTUMOCTH BBEACHUS ITOAUTHYIE-
CKUX T€HIEHIINH, 0 UeM OH ITHCaA B KHUTe «YHUBEPCUTET U HayKa», OCTaIOT-
Cd HEU3MEHHBIMU, a IIOTOMY He ObIAO HUKAKHUX OCHOBaHUU OOBUHSATH €T0 B
HEBBITTOAHEHUHN 3TUX O0S3aHHOCTEH B MPEIofaBaTEeAbCKOH AesaTeABHOCTHS.
OpmHako pektopa He ybemmam aTu onpaBraHus, U A.lleTpaskunkuii BHOBb
ObIA Ha3HA4YEeH OpAUHAPHBIM IIpodeccopoM [leTepOyprckoro yHuBepcuTeTa
TOABKO B 1915 1.

K caoBy ckaszatb, 31 okTa6psa 1908 r., mocae oTOBIBAHUS TIOPEMHOTO 3a-
KAroueHud A. [leTpasKUIIKMM, HMEAO MECTO 3aceaHlie KpyKKa HA0COoUU
npasa npu Caukr-IleTepOyprcKoM yHUBEPCUTETE, IIATPOHOM KOTOPOI'O ObIA
duarocod. Ha 3acemanum C pedypio BBICTYIIHA TOTAAIIHUN IHIpefcenaTeAb
kpy=xka H.H. lIlyAbroBcKui, KOTOPBIH IPUBETCTBOBAA €T0 KaK «...JOPOrOro
YIUTEAsI, CAMOOTBEPKEHHOTO I'paskKIaHUHa, My>KECTBEHHO OTCTaHBAalOIIIETO
Havaaa npasa u cBobonsn [Llyasrockuii, H.H., 1910, c. 9-10].

Paboraa B Caukr-IlerepOypre, A. IleTpaskunkuii 6pICTPO 3aBoeBaA yBa-
JKeHHe Hay4YHBIX KPYTrOB M 3aHSA BBIAAIOIIlEECd MECTO B HayKe, oKasbIBas
IIPHU 3TOM CEPBbE3HOE HHTEAAEKTYAABHOE BAWUSHHE Ha HIUPOKUH KPYyT CTY-
nearoB. OH IpeKpacHO IIOHHMaa, 4To pa3paboTka Teopuu IpaBa Tpebyer

3 PTAUA. &. 740. Om. 44. [1. 662. A. 26-27, kortus A. 28-29.
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KYABTYPBI M KOMIIETEHTHOCTH HUX CO3IaTeA€H, a CTYIEHTBI MOAKHBI UMETh
[eA0 He TOABKO C Y4eOHUKaMHU U OPUTHHAABHBIMHU TeopusMu. C HUMH HeoO-
XOIMMO 00CYZKIaTh 9TH TEOPHH, BCAYIIHUBATHCHI B UX KOMMEHTAPHH, VIUTH
METOMOAOTHH Ha IIPHMEpPE aHaAu3a COOCTBEHHBIX B3TASA0B. Tak IIOCTyIiaa
CO CBOMMU cayIliaTeaaMu B BepannHe mpodeccop JepHOypr, U Tak pelrra
roctynathb u A. [lerpaskunkuii co crynertramu CaskT-IleTepObyprckoro yHu-
BepcuTeTa M BbICIINX JKEHCKHX KypPCOB, I'Zle OH YUTAA AEKIIMH, OJHAKO He
BeA COOCTBEHHBIH CEMUHAp.

O ToM, KakK BBICOKO IleHHAU A. [leTpaskKHMIIKOTO CTYAEHTBI, CBUIETEADL-
CTBYET pemnyTanud YHUBEPCUTETCKOTO KpPysKKa I10 huaocopuu Immpasa, oc-
HOBaHHOTO I10 HHUITUATUBE CTYAEHTOB, B KOTOPOM OH OBIA ITATPOHOM H A€K-
TopoM. KpyzRoK 6p1a ocHOBaH B 1900 r., Korza rpymnia CTyLeHTOB-IOPUCTOB
(K.4A. Kymtaaos, 4.I". ®pymkun, A.1O. Baox, I''A. Aannay u apyrue), paboraro-
X 04 PYKoBoACTBOM Itpodeccopa A. [TeTpaskUIIKoro B 00AACTH OTHOEAb-
HBIX BOIIPOCOB ITpaBa, PELIVAN IIPHAATh CBoel pabore 6oaee popMasbHEBIE
pavku. OHH 3ayMasl BMeCTe OOCyXKIaThb IIPOOAEMBI, C KOTOPBIMU paHee
CTaAKHMBAaANUCh Ha AeKIHaX. Kpy>KOK 3aperucTpupoBasll B aaMHHUCTpa-
UH YHHUBEPCUTETA, U €0 YAEHBI IIOAYYHAH pas3pelleHue OecIIAaTHO Ileda-
TaTh [IAAKATBI U TE3UCHI. [lepBoHAYaABHO HAYYHbBIE BCTPEYH IIPOBOIHUANUCE B
YaCTHBIX KBapTHpax CTYAEHTOB, 3aT€M — B YHUBEPCUTETCKUX ayAUTOPHUSIX.
Co BpeMeHeM OHU IPHHSAN POPMY OTKPBITHIX COOpaHul, Ha KOTOPBIX IIPH-
CYTCTBOBaAHU TOAIIBI MOAOJBIX AIOZIEH C APYTUX (paKyAbTeTOB. YAEHBI KPYK-
Ka BBICTYIIaAM C OOKAQJaMM II0 OTAEABHBIM TeMaM, IIOCAE€ HEero CAeL0Ba-
AW O4YE€Hb OXKUBAEHHBIE IIPEHHdI U AHUCKYyCCHU. B KOHIle 3aceqaHHd KpyzKKa
A. TleTpaskUIIKUY IOABOAUA UTOTU BBICTYIAEHUAM CTyAeHTOB. CTaTh uae-
HOM KPY2KKa OBIAO HEIIPOCTO: HEOOXOAUMO OBIAO ITOAYYUTH PEKOMEHIAITHIO
IBYX NE€HCTBUTEABHBIX YAEHOB, IIOCAE YETO CAEI0BAAO ToAocoBaHHe. KoHeu-
HO, TIOCA€ 3aBeplIeHNs yieObl B YHUBEPCUTETE YACHCTBO B KPY2KKE aBTOMAa-
THUYeCKU ITpekparnanock [[yasroBckuii, H.H., 1910].

[TeTepbyprckue roap! A. [TeTpaskukoro — 3To Tak:ke OpPMHUPOBAHIE HO-
BOM, 3KCIIEPUMEHTAABHO-PEAABHOM, OCHOBAaHHOM Ha HaOAIOOEHHUU TEOPUU
npaBa [['apaeBa, I.®., 2016; Stanek, J., 2017]. Ona crponasach Ha Ipena-
IIOCBIAKE, YTO B IICUXHYECKHX SBACHHAX MBI pa3AudaeM II03HaBaTEABHBIE
IepPEeXUBAHUA, YyBCTBA, BOAIO U sMmouuu. [lo caoBam A. Ilerpakuiikoro,
MUMEHHO SMOIUH ABAAIOTCH HauboAee 3HAYUMBIMU 3A€MEHTAPHBIMU, JOMU-
HUPYIOIMMHU [ePeXUBAHUAMH, I[1I03BOAGIOIIMMH, HaIIpHMEpP, OLl€HUBAaTh
4T0-AN00. OH BBIOEAVA TaK Ha3bIBAEMble STHYECKHE OMOIINH, KOTOPhIE IIPHU-
BOOSAT AMOO K 00sI3aHHOCTSIM, AMOO K OOSI3aHHOCTSIM B COYETAHUHU C IIpa-
BOMOYHSMHU. B riepBoM caydyae MBI HIMEEM OEAO C MOPAABHBIM OIIBITOM, BO
BTOPOM — C IOPUAUYECKUM OITBITOM. [locaemHUN CHHXPOHU3HPYET, cOOMpa-
€T U CBA3bIBAET IIPABOMOYHS (ATPUOYTHUBEI) U 00SI3aHHOCTU (MMIIEPATUBEI).
Ms1 BUAUM, YTO MOpPaAb IBASETCS COBOKYIIHOCTBHIO TOABKO HMIIEPATHUBHBIX
IIepekKuBaHUM, B TO BpeMs Kak IIpaBo — aTpUOyTHBHO-UMIIepaTHBHBIX. Ta-
Kas KOHIIEMHITHUS IIpaBa MMeAa IICUXOAOTHYEeCKOe OCHOBaHHE, I03TOMY HEY-
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JOUBUTEABHO, YTO II033KE 3Ta TeopHd IIpaBa Oblaa HazBaHa UMeHHO Tak [Koj-
der, A., 2016].

AeB IleTpaxkunKHUH IpeAcTaBUA Hadasa 3TOM HOBOM KOHIENIIMHU U Te-
opuH IIpaBa B pedepare, IIPOYUTAHHOM Ha 3acCelaHuU AIMHUHHCTPATHB-
Horo otmeaeHuss FOpuaudeckoro obimiectBa 28 HoaAbpsa 1898 r., T. e. BCKO-
pe mocae ero Bo3BpamleHUs U3 'epmanuu. OH Ha3BaA CBO€ BBICTYIIAEHHE
«4YTo Takoe mpaBo?», U OHO OBIAO IOATOTOBAECHO IAS ITPOPECCHOHAABHOTO
CAyIIIaTeAs, XOTd He 0093aTeABHO TAYOOKO IOCBSIIIEHHOTO B IPoOAeMBbI, 00-
cykpnaemble podeccopaMy IopUCHpyneHInu. Ero anpecaramMu Ob1an 4dae-
ubl Caukt-IleTepOyprckoro FOpuaudeckoro obirecTBa, U XOTs HE BCE OHHU
ObIAM yYEeHBIMHU, HO, 0€3yCAOBHO, 3HaAHW, YTO ITPOUCXOAUT B TaK HasbIBae-
MOH IIpaBOBOM cpezie U B 4YEM 3aKAIOYaeTCHd CyTh AUCKYCCHM O CYIIHOCTH
npaBa. A. IleTpasKUIIKUHY HCXOAWA W3 IIPABUABHBIX IIPEAIIOAOKEHHUN, YTO
oA OOCYXKIEHHs IIpaBa CHadasa HeoOXOAWMO 3HATBH OIIpeNeAeHHEe IIpaBa;
IIOHUMATh, YTO TAKOoe CyOBEKT IIpaBa M 4YTO TakKoe IIpaBo B lieaoM. OH IH-
caa: «I[lepBas mpobaema HayKH IIpaBa raacut: YTo Takoe mnpaBo? [as perie-
HUS 3TOT0 BOIIpoca (OAS yCTAHOBAEHHUS U OIIPEeNEACHHUS [TOHATHS IIpaBa) Mbl
JOAKHBI HaWTH 1) oOILiMe M OTAWYUTEABHBIE U IIPH TOM 2) CyIIeCTBEHHbIE
(ocHOBHBIE) IPU3HAKHU SIBAEHUS IpaBay [[lerpaxkunkuit, A., 1899, c. 1]. Oxn-
HAKO HYKHO UMETH B BH/AY, YTO OAd yCIleXa HayKHW HeoOXOAWMO OTHICKATh
«1eHCTBHTEABHO OCHOBHBIE, CYIIIeCTBEHHbBIE ITpHU3HaKW» [[leTpaskunkuii, A.,
1899, c. 4|. B npyrom caydae, TemMm 60oAee B cAydae BO3BEAEHUS CAYIAHHOTO
IpU3HaAKa B OCHOBHOM, B HayKe OyAyT MMETb MECTO XaoC, HEIIOHUMAaHUe U
IIPOIBUTCS CTPEMAEHHE K OIINOOYHBIM IIOAOKEHUSIM, AOIKHBIM O0BSICHEHH-
M, HaTSIKKaM U T. A.» [[lerpaskunrguii, A., 1899, c. 5]. B aTtom caydae npaBo
HE BBITIOAHUT CBOEH POAH.

ToABKO 1ocAe OOBSICHEHHS 9THX OCHOBHBIX BOIIPOCOB MOKHO IIPUCTYITHUTE K
aHaAN3y (PYHKITHOHHUPYIOIINX (AW JKeAaTeAbHBIX) Teopul nmpasa. Kpome Toro,
A. TleTpasKHMLIKHN yTBEPXKIAA, YTO aBTOPBI 9THUX TEOPHH OIPEACATIOT IIPaBO
B IOPHIHYECKOM CMBICAE, & OH IIPENAOKHA OIIPEAEASITE €I0 KaK IICUXUYECKoe
aBaeHue [Wolenski, J., 2018, pp. 365-389]. [lo muenuto A. IleTpazkuikoro,
39TO MOAYKHO OBIAO ITPUBECTH K CO3/IaHUIO aIeKBAaTHOM TEOPHUH IIpaBa.

B yka3zaHHOM BBICTYIIA€HHUH YaCTUYHO YIIOMHUHAAOCH COIEPKaHHE ACKITUH
0 «QHIIUKAOIIEIUHU IIpaBar, KoTopkle A. [leTpaskunikui 4yutas B 3UMHEM Ce-
Mectpe 1897/98 r. 3areM OHO OBIAO OMyOAMKOBAHO B STHBAPCKOM HOMEpPE
«BectHuka nipaBar 3a 1899 r. HeCKOABKO A€T CIIyCTd HOSBHAOCH €r0 IIepe-
U3aHte, paclIupeHHoe 10 o0beMa KHHUTH 10 3aroA0BKOM «OdYepKH (PHAO-
cochuu mpaBa. Beinyck niepBblii. OCHOBBI IICHXOAOTHYECKOH TEOPHUHU IIpaBa.
O030p M KPHUTHKA COBPEMEHHBIX BO33pPeHHH Ha cyliecTBo Ipasar (1900).
A orpmesbHBIE (DparMeHTBHI OBIAM BKAIOUEHBI B IIOCAEAVIOIIME ITyOAHMKAITUH,
cpenu KOTOPBIX U 3HaMeHHuToe «BBeneHUe B U3ydeHUe IpaBa U HPaBCTBEH-
HocTH» (1908).

B cratbe «HTO Takoe mpaBo?», B OCHOBY KOTOPOM OBIAO ITOAOKEHO YIIOMSI-
HyTO€ BBICTyIIA€HUE Itepern yaeHaMu CaukT-IlerepOyprckoro FOpuamyecko-

MpaBocynue/Justice. T. 2, Ne 3. 2020. [TepeBogbi



J1.-b. Knensnk 207

ro obmiectBa, A. IleTpaskUIIKHI HCIIOAB30BAA OTHOCHUTEABHO IIPOCTOH S3BIK,
HOAHBIM IPUMEPOB U CUTyalluH, C KOTOPBIMH MbI UMEEM AEAO B JKU3HH, €CAU
He eXXeJIHEBHO, TO, BO BCAKOM CAyYae, B COIITMAaABHOM IIpocTpaHcTBe. TekcT
€ro BBICTYIIACHHSI BBI3BAA OYPHYIO JUCKYCCHIO, B KOTOPOH IIPUHSIAU ydacTHe
BbIIAIOIIHECs IOPHUCTHI, SKOHOMHUCTEI U (praocodrl, HanpuMmep Bopuc Yu-
gyepuH, Hukoaait Tpybenkoit, Makcum KoBaaeBckuii, Muxaua Tyraun-Bapa-
HOBCcKU#, AeB Toacroit u ap. B BbicTymaeHuu A. [IeTpasKUIIKOTO IIIAa PEYb
06 ocobotii peabuanTanuy PUAOCO(UHU IIpaBa, KOTOPYIO C TOYKH 3PEHUS Me-
TOMOAOTHH MHOTHE CYHUTAAN HEHAYYHOH, YTO IIPUBEAO K IIOIILITKAM HU30AHPO-
BaTb OT Hee mpano [[loasgkon, A.B., 2018, c. 7-25; Tumomuna, E.B., 2018,
c. 26-50]. Ora noaeMHKa IAHAACh HECKOABKO AE€T. B pesyabraTe BBIKPHCTAA-
AVI30BaAUCH IBE IIIKOABI IIOHNMAaHUd I1paBa: [lerepOyprckag, au, 1o CAOBaM
camoro A. IleTpaskKHUIIKOro, 3KCIIEPHMEHTAABHO-peaAbHasl, [1033Ke Ha3bIBae-
mas Takke [lerpaskuimanckoi, 1 MocKoBCKas, HOpMaTHBHAasI, Ha3bIBaeMas
HEOKaHTHAHCKOH. [IpencraBuTeAsMM IIepBOH INKOABI OBIAM, B YaCTHOCTH,
lFeopruii I'ypBuy, l'eopruit Aannay, Ilutupum CopokuH, Hukoaatt Tumartes,
a BTOPOU — BBIJAIOIIMECS POCCHUMCKHE TeopeTHuKH npana [laBea HoBropom-
1eB U Borman KucTakoBckuii. VX CIIOpeI 3aTIHYANUCH Ha MECHIIbI.

Fompl paboTbl B KadecTBe opauHapHoro mnpodeccopa Caukr-IleTep-
OyprcKoro yHHUBEPCHUTETA H OPraHU30BaHHYIO ceMelHyio kKu3Hb A. [le-
TPasKHUIIKOIO IIpepBasu coObITHg PeBpasbckoil peBoarormu 1917 r. ITocae
cBepzkeHud napusMa A. IleTpaskuiikuii ObiA BeIOpaH ceHaTopoM BepxoBHO-
ro cyga Poccuiicko¥ mMIIepHM, HO aKTUBHOU AE€ATEABHOCTBIO HE 3aHHMAA-
cda. B oktabpe 1917 r. on ornpaBuaca B PHHAGHAVIO, a OTTyHa B alpeae
1918 r. — B [Toabilry. EMy IpHIIAOCE CTOAKHYTBCSI C HOBBIMU TPYAHOCTSAMH,
PacTIHYBIIMMHCA Ha TOAbI, U IIEpecedeHreM HOBBIX I'PaHHUIl. Bce cBou py-
ronucHu A. TleTpaskunKuii caa Ha XpaHeHHe B YHUBEPCHUTETCKYI0 bubanoTe-
Ky. OTO COCTaBHAO TPH 3aIIAOMOHPOBAHHBIX KOPOOKHU, 8 BCETO CO CAAHHBIMU
pasplIe — 10 TakeToB.

B coOpanunax PoccuiicKoro rocygapCTBEHHOTO HCTOPHYECKOIO0 apXH-
Ba (PTHMA) B Caukr-Ilerepbypre xpaHUTCS ITHCbMO, HaIlMCAaHHOE Ha II0Ab-
CKOM 43bIKe poacTBeHHUIeH A. IleTpaskuIlKoro (BO3MOXKHO, IOYEPHIO €TI0
cecTpbl Muxaaunsi), Hekoelt Cammenbskoii (Olenka), KoTopas yBeIOMASET €0
006 OKOHYAHUH YIIAKOBKH ITAKETOB C PYKOIIHUCSIMU U COCTABACHHS HX IIeped-
Hg. CTOUT IPOIUTHPOBATEH OOIIMPHBIE (PparMeHThI 3TOT0 ITHChMa: «Jopo-
ro# pangromkal Tak kak roc. Kam. yexaasa, a AH[aHml| AA[ekceeBHUY| He cMOT
CIIPaBUTBLCH CO CIIMCHIBAHHUEM PYKOIIHCEM, IIO3TOMY d Iloexasa U cIesasa
BCe, KaK Moraa Aydmle. 9l He pa3Bg3blBasa IIAKeTOB, IIOTOMY 4TO 0O0SAACEH,
YTO HE CMOTY IIOTOM CAOXKMTB HUX <...>. 9 B3dra Ha3zBaHUSA U3 BEPXHETO pe-
THUCTpa HMAM U3 OHAeTa Ha caMoM ITakeTe. EcAHM g 3ammcasa 4To-TO HE Tak,
MHE O4Y€HB KaAb, HO XapaKTep MHCbMa AAAIOIIKU ITI0Ka3aACsd MHE HEMHOTIO
TPYAHBIM AT YTEHHs, 0OCOOEHHO Ha HEMEIIKOM A3BbIKe, KOTOPOI'o g He 3Hal0.
B aAmb6oMm caydae, aymaro, 4TO d CAEAAAa ITO AydIIe, YEM OTO CHeAaA OBl
Ananuiti AaekceeBud. 91 cama IOAOKMAA BCE ITaKeThl B KOPOOKHU, Ha KazK-
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[o#t Kopobke g Hamucasa: “Pykommcu u3 6ubamorexku [Ipodp. Ilerpaskuii-
Koro kop. H.”. 3arem lO3ed mpu MHe cBd3aA UX U 3amedaTaas. <...> 91 or
BCEH AYIIH LIEAYIO OAIOMIKY U TeTio. CamreHbpKar*. IIMCbMO HE JaTUPOBAHO,
CKOpee BCEero, OHO OBIA0 HANHCAHO B ceHTAOpe 1917 r., moTOMy 4TO TOTrAa
A. TlerpaskunKuil riepenas CBOM PyKOIMCH B 6uOAMoTeKy. B apxmBe Haxo-
OUTCS Tak¥XKe NJOKYMEHT oT 19 ceHtabps 1917 r., moanucaHHbId 61bAMOTE-
kapeMm M. KynpsBeIM, ITOATBEPKOAOIINN HAaAUYHE TPeX KOPOOOK (COTAacCHO
"HoMmepawm VII, VIII, IX) ¢ mokymenTamu npod. Petrazyckiego®. Yto cayamaock
CO BCEMH 3THMH KOPOOKaMH, HEH3BECTHO II0 ce¥ AeHb. EcTh HermoaTBepsK-
JEHHBIE IIPEIIOAOXKEHHS O TOM, UYTO OHU He OBIAH YHHUYTOXKEHBI, HO CIIPSTa-
HBI U BCIIABIBYT, KOT/la HE OCTaHETCS HHUKOTO, KTO MOT OBl 3a9BHUTHh Ha HUX
CBOU ITpaBa.

A. Tlerpaskuukuii, mokuaas Poccuio, He OTHIPaBASIACSI B HEU3BECTHOCTE:!
Yy Hero ObIAO HECKOABKO IIPEIAOKEHHH 0 paboTe B eBPONEHCKUX YHUBEPCH-
TeTax, B TOM 4dnucAe B AHranu uanu AatBun. Ho oH BrIOpaa BapiraBy u 3aHgaa
Kadeapy COITMOAOTHH Ha (paKyAbTeTe IIpaBa U ITOAUTHYECKHX HayK B Bap-
LIaBCKOM YHHBepcHuTeTe. 1 BHOBB OH [I0AXKEH OBIA TOTOBHTBCH K IIepece-
YeHHIO I'paHuIl. [ HezaBHCHUMO OT TOTO, YTO IIPOMU30IIAO JaAbllle B Bapima-
Be, IIPOHUIIATEABHOHN U YIIOPHOM pabotroii» A. [leTpaskuIKU# IperocTaByA
CBOMM KHHTaM IpUBHAETrHio: «OHH IOAYYHAH IIpaBO TpeboBaTh, YTOOBI HX
IIpoYHuTaAR», Kak Iucaa Tameym KoTapOMHCKHUH BO BCTYIIUTEABHOH cTaThe
K «BBeneHHo B U3ydeHHUe IpaBa U HPAaBCTBEHHOCTH. OMOLIMOHAABHAS IICH-
xoaorush» [Kotarbinski, T., 1959, p. 10].

OOcyxaeHHEe H 3aKAIOYEHHE

O6pamasgcs K Borpocy dopMmupoBanus [leTepOyprckoii MKoab! (praocodru
IIpaBa, HEOOXOAMMO aHAAU3HUPOBATE €€ HCTOPUIO KAK Hepa3pbIBHO CBA3aH-
Hyt0 ¢ puaocodueti mpaa A. [leTpaskunkoro. A fag TOTO, YTOOBI IOHUMATE
cozep:KaTeAbHOe CBoeoOpasne 5TOH IIKOABI (PHAOCOHU IIpaBa, CAEAYET
VYUTBIBATh TY METOLOAOTHYECKYIO IMAQHKY, KOTOPYIO CTaBHA 3TOT YIEHBIH.
Crarpa «4YTO Takoe mpaBo?» oTpazkaeT PyHIAMEHTAABHbIE IPUHIIUIIBI IIpa-
BoBoro MeImmaeHud A. [lerpazkunkoro. Ha Mo B3rasn, doopmupoBanue Ile-
TepPOYPICKOM IITKOABI (PUAOCOMUHU ITpaBa IIPOUCXOANAO KaK Pe3yAbTAT MHO-
I'xX (pakKTOPOB, B YHCAE KOTOPBIX OOBEKTHBHBIE, HCTOPUIECKHE, CBSA3aHHbBIE
C PEBOAIOLIMOHHBIMH COOBITHAMH B Poccmu, a TaksKe IOPOXKIEHHBIMH 00-
ITM KPU3KCOM ITPaBOBOH HAyKH Ha pybeke BEKOB HOBBIMHU TE€HIEHITUSIMHU
Hay4YHOHM MBICAHU B I1eAOM. Ho Takzke HeAb3sd He IPHHHUMATh BO BHUMaHHUE U
CyOBEKTUBHBIE (DAKTOPBI, KOTOPhIE OBIAW CBSI3aHBI HEIIOCPEACTBEHHO C AMY-
HOCTHBIMU 0COOeHHOCTSIMHU A. ITeTpaskHUIIKOTO, €ro TaAaHTOM, TPYOOAIOOH-
eM, 10OPOCOBECTHOCTBIO X OTBETCTBEHHOCTHIO DOABIIIOTO YIEHOTO.

4 PIrHUA. ®. 1120. Om. 3. [I. 86. A. 20.
° PIUA. ®. 1120. Omn. 3. 1. 86. A. 19.
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IToabckuit nepeBon peuu A. Ilerpazkuiikoro «4To Takoe IpaBo?» s IIOAT0-
TOBHAQ, UCIIOAB3Ysl CBOM COOCTBEHHBIH OIBIT CyAeOHOTO 3KCIIePTa, a TaKXKe
M3BAEKAA 3HAHUS U3 (pparMeHTOB PabdoT IPEBOCXOMHOTO IEPEBOMIYHKA TEK-
cTOB yueHoro — Exxu Aanpge. 910 Ob1rn0 TEeM Goaee OIIpaBHaHHO, YTO (Kak f
rnogyepkuBasa BeIie) A. IleTpaskuikuil BKAIOYHA HeOoAbIIHEe (hparMeHThI
U OTZEABHBIE H/IEU €T0 IIEPBOr0 TEKCTa Ha TEMY CYIIIHOCTH IIpaBa B CBOH IIO-
CAEYIOIIHE TIPOU3BEAEHUS, CPEA ITPOYNX B OYEeHb M3BeCcTHOe «BBeneHure B
n3ydeHHue IIpaBa ¥ HpaBCTBeHHOCTH» (1908), KoTopoe OGBIAO OITyOAHKOBAHO
BCEro 4epe3 HECKOABKO AET II0CAE ITyOAMKAaIINK 3HaMEHUTOH pedn Ha cobpa-
Huu IOpuamydeckoro obiecTsa.
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B cBoeM Aokaazne MoHuka ®poMMeab CHOBA HOAHAAA BIIOAHE 3aCAYXKEH-
HO O4Y€Hb BaKHYIO TEMY, KOTOpasl HE TePSET 3HAUEHHS AT BCEX IIPABOBBIX
OVCLIUIIAMH, OCODEHHO IAS OCHOBHBIX y4ueOHBIX IIpeaMeToB. PagnkasbHble
M3MEHEHHs B repMaHCKoOM mpaBe 1945-1949 rr. 3acAyKHBarOoT OOABIIIETO
BHUMAaHHU4, Y€M UM OBIAO YIEAEHO B IIOCA€THUE NECITHUAETHS.

I. IIpOoAOAXKHTEABHBIH IIOHCK IIOAOKEHHSI IOPHCTOB
nocae KaTacTpodsnl

Boaee npyrux mose3a0o Te€M, KTO 3aXOTe€A HadaTh U3ydeHHE IIpaBa B MIOH-
crepe B aeTHeM ceMecTpe 1950 r. 3a rox mo 3Toro Kaskablif, KTO XOTeA OBITH
3aYHCA€HHBIM B YHUBEPCHUTET, MHOAYKEH OBbIA OBITH MOTOBBIM B TeYEeHHE Ce-
MecTpa paboTaTh Ha PACYHCTKE Pa3BaAMH KHIXKECKOrO 3aMKa, IZle II0CAe
60MOOBBIX yIapOB OCTAAHNCH TOABKO BHEIIIHHE CTeHbI. BpUTaHCKHE OKKyIa-
IIMOHHBIE BAACTH IAQHUPOBAAN CHECTH OCTATKU 3aMKa, OJHAKO IIOCAE JKECT-
KUX TIPOTECTOB HEMEIIKHX CAyXKAIuxX B 1946 r. OBIAO PEIIEHO MIepecTpo-
UTh PYHUHBI B «aAMHHHCTPATUBHOE U AEKIIMOHHOE 3/1aHHE YHUBEPCHUTETA
denepasrHO#l 3eMAn». [lepBbIe AEKITUH COCTOSAUCH TaM B AETHEM CEMECTpPe
1950 r., Korzma CTPOUTEABHBIE Pa0OTHI €Ille IIPOJIOAYKAAUCH, YACTHYIHO OT-
CYTCTBOBaAU MEPEKPHITHS UAHU JaKe OOPYIIIMBAANCE BO BpeMs AEKIIHUH (CM.
«BBenenue B opucnpyneHnumo» Kapaa Ierepca (1950). Takum obpaszoMm, B
1950 r. B MioHcTepe, KaK U BO MHOTHX APYTHX HEMEIIKUX YHUBEpPCUTETAaX,
IIpaBo MIpeIoaaBasu B OyKBaALHOM CMBICAE€ B PyHHAaX.

To ke Kacaaochb mpodgeccopoB U cCTyaeHTOB. Boaee aByx Tpereit
IpocheccopoB IIpaBa 3aHUMAaAUCh 9TOH nIpodeccueii erte 1o 1945 r. MHorue
U3 HUX Ilepeexasd B 3anagHyio 'epMaHUIO M3 COBETCKOM OKKYIIAIIMOHHOM
30HbI, ABoe — u3 [ocymapcrBeHHOro yHuBepcureTa I[Iparu (1939-1945:
lappu Becrepmann u lanc-lOauyc Boawd); omuH, Aptyp Bermep, — us
Anrauu, roe oH ObIA B SMUTpallVH, ObIAM OpUCTBI U3 MrioHcrepa (XaHc
[ITymaH) ¥ BOCTOYHOTEPMAHCKHX ropomoB2. Bce onu mocae 1933 r. maaum
npucdary ¢ropepy. Bermep He pasBeacd co cBoel KeHOM, KoTopas HMeaa
eBpEeMCKOoe MIPOUCXOKACHUE, U I10 3ToH npuanHe B 1937 r. OblA BEIHYKIAEH
yiTu B orcTaBKy. B 1938 romy oH ObIA apecToBaH TecTaro, U eMy ObIAO
IIpebIBACHO OOBHHEHHE B «IIpeJaTeAbCTBe» B Upe3BbIYaiiHoOM cyze. Ilocae
3Toro Bernep smurpuponaa.

Takum oOpasoM, «pas3pyIlIeHHbIH MUP» OPHUCTOB HE OTPAHUYHBAACS TOAB-
KO 3aHUSIMHU B MIOHCTEpe ¥ MHOTHMH APYTUMH IOPUANYECKUMU (paKyAbTe-
TaMH, T[ie BCE HAYMHAAOCE C YUCTOro Aucta. OH oXBaThIBaA, XOTd 00 3TOM
U He TOBOPHAOCH, MHOTHE Apyrue cephl JKU3HU, KOTOPhIe HAXOMUAUCH T10/

2 Lieselotte Steveling, Juristen in Munster, LIT-Verlag, Munster 1999, S. 300-496.
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IpyLaMH pa3BaAWH. BblAM 3aTPOHYTHI SKOHOMHYECKHE, COIlMaAbHBIE, MO-
pasbHBIE W IIOAUTHYECKHE CTPYKTYPBI, HE B IIOCAEOHIOI OdYepenb TaKKe
«3MOIIMOHAABHBIE MUPBI» YIUTeACH U YIEHHUKOB.

B 1950 rogy oKoAO TpeTH MOUX OJHOKYPCHHKOB OBIAU CTapIlle, YeM OOBId-
HbI€ CTYAEHTHI («BO3BPATHBIIHECH Ha POAWHY» BOCHHOIIACHHBIE, OEZKEHIIbI
n3 Bocrounoii 'epmanun u mepemenieHHble Anuld). Heobxonmumble u ecre-
CTBEHHBIE CETOAHSI CpPeACTBa OOydeHHs (MHChbMEHHBIE ITPUHAIACIKHOCTH,
TeTpany, yieOHUKH M T. II.) OBIAM TOTZA PEAKOCTBIO. M3-3a moTephb mocae
bombaparpoBoK MioHcTepa OubanoTeka pakyabTeTa Oblaa OYeHb OeqHOM.
Buemrnee u BHyTpeHHee ObrTHe paHHUX 1950-X IT. XapaKTepH30BaAOCh BO
BCEX OTHOIIECHUAX KaK JAS YIUTEAEH, TaK U IAT YIEHHKOB 9KOHOMHYECKOH,
CoIlMaABbHOH, NIPO(EeCCHOHAABHOM M IIOAUTHYECKOH HEOIIPeNeA€HHOCTHIO.
Peub IIpesk e BCETO IIIAA O TOM, YTOOBI BBIXKUTDL B pyHnHax. OcoO0eHHO 3T0 Ka-
CaAOCh CBSI3aHHBIX C TOCYAapCTBOM HAYYHBIX JHUCIIUIIANH B YyHUBEPCHUTETAX.
3a BceM IIporcXomdiyM B YHuBepcutere MioHcTepa HabAOIaA B TO BpeMs
«VHUBEPCUTETCKUH OQHUIlep» OPUTAHCKUX OKKYIIAIIMOHHBIX BAACTEH, €CAU
g IIPaBUABHO IIOMHIO, B 3BaHUU Maiiopa, KOTOPBIH, COTAACHO OpPHUTAHCKOMN
TPaANINY, BEIIIOAHSA CBOIO 3a1a4y YAUBUTEABHO HE3aMeTHO.

Tak CkKAaABIBAAOCH HAYAAO y4eObl BO MHOXKECTBEHHOM (pPEaABHOM, MO-
PasbHOM, HHTEAAEKTYaAbHOM M 53KOHOMHYECKOM) pPa3pyIIeHHOM MHUpE.
2Ku3Hp 1 yueba B pyrHAaX Ha CAaMOM JEA€ 3aCTaBAIAN 3a1yMaThbCs 00 UX IIPHU-
YHHAaX. JTO KacaaoCh TaK:Ke M Hac, IIePBOKYPCHUKOB, M HAIIIMX IIOTIBITOK
IIOHSATH OCHOBHBIE BOIIPOCHI IIPaBa ¥ OCHOBAHHUS €r0 LIEHHOCTH, XOTS 3TO He
obcyzxmasochk B YHuBepcureTe. Puaocoduio rrpasa, Koropad Oblaa cBeneHa
K UCTOPHH (PpHUAOCOUH IIpaBa C aHTUYHBIX BpeMeH no XIX B., B MioHCcTEpE
IperogaBaA Torga H3BECTHBIM agMuHucCTpaTUBUCT [aHC-HOAmyc Boabd.
[paMaTudeckue KOHCTUTYIIMOHHbBIE U CHCTeMHbIe U3MeHeHNud ['epmaHnuu B
XX B., Kak ¥ IIOYTHU Ha BCeEX 3alaHOrepMaHCKUX (paKyAbTeTax, He 00CyK-
naauch. B 6ubamorere dpakyabTeTa ObIA HEOOCTYITHBIH [IAS CTYAEHTOB TaK
Ha3bIBaeMbIH «OTPABAEHHBIH INTKad», B KOTOPOM OBIAHM 3aIlePThl KHUTH Ha-
ITHOHAA-COIIMaAUCTHYECKOI'0 CoepIKaHUs Ipernonaronux B MioHcTepe no-
neHToB. [lo 1945 roma TaM XpaHHAACh IOpUANYECKas AUTepaTypa eBpeii-
CKUX aBTOPOB. Benymire BKaanbl B «3THHYECKOe OOHOBAEHHE» (prAOCODHH
IIpaBa B HAIIMOHAA-COIIHAAN3ME OBIAHM, KaK IIPABUAO, HEU3BECTHBI HECKOAD-
KHM IIOKOA€HHSM MOAOABIX HEMEIKHX IOPHCTOB BO BPeMS HX OOyUeHHS 110
1970 r. m3-3a CXOOHBIX CTPATErHii Ha OOABIIMHCTBE 3aIlaTHOI€PMaHCKUX
haKyAbTETOB. ITO IIPOAOAKAET OKa3bIBATh BAUSHHE Ha IOPHUCTOB BIIAOTH 10
CETrONHAIITHUX JHEMH.

91 HE MOry BCIIOMHHUTH AEKIIHH II0 TAKHM TeMaM BO BpeMd Moe#l y4ueOBbl.
YHUBEpPCUTETCKUN cTpax Iepen ucropuei mnpasa XX B., Iepen METOIOAO-
I'MYEeCKOH HMCTOpHEH IOPHUCIPYACHIINH U IIPABOCYAHS, IIepel B3aNMOCBI3bIO
MEXKIy IIPaBOM H HIEOAOTHEH HMAW MHPOBO33PEHHEM IAHUACS B T€UEHHE [e-
caruaeTuii. B nepuon moero obydenusa B YHuBepcureTe ¢ 1950 o 1954 r., a
TaKKe B IIEPUOL CTAXKHUPOBKU (1954—1958) He OBIAO IPEACTABACHUS O IOPU-
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OUYIECKON METOOOAOTHH U METOAUYECKON ITPaKTHKE BPEMEHU HAIIMOHAA-CO-
muaan3Ma. OHO CAOZKHAOCH ¥ MEHS ropa3ao I033Ke, KOoTa s 0OCO3HaA pela-
[olllee 3HaYeHHe IOPUINIECKON METOIOAOTHHU A BCEX HOPUIUIECKUX CIIEITH-
aanbHOCTEeH, OKa3aBIIlel OOABIIIOE HCTOPHYECKOE U UIEOAOTHYECKOE BAUSHUE.

CXOICTBO 3THX YaCTO COMHHUTEABHBIX CTPATETHH BBIXKUBAHUS BCEX BO-
BA€UEHHBIX CTOPOH CO3/IaA0 CTPaHHBIE COAHAPHBIE COOOIIECTBA, IIPEOI0-
A€BaIOIIMe COllMaAbHbIE, UIEOAOTHYECKHEe, KOH(PeCCuOHaAbHbIE U ITapTUH-
HbIE IIOAUTHYECKHE TPAHUIIbI. ITO KAaCAAOCh B3aMMOOTHOIIEHHH KaK MEXKIy
npodeccopaMy, TakK U MEKIy IIPerogaBaTeAIMH U CTyAeHTaMH. B To Bpemsa
IOPUANYECKHE CEMHHAapPhbl HEPEAKO 3aKaHYUBAAUCHL B CKPOMHOM COITHAABL-
Holl KBapTupe Ipodeccopa 3a 60KaAOM ITHBa UAH BHUHA.

II. AKTyaABHOCTE TE€MBbI

Monuka dPpoMMeAb B CBOEM [IOKAAE TOBOPUT O MPABHALHOM, C €€ TOYKHU
3peHus, KAACCH(UKAITUH BO3POXKIEHNUA €CTECTBEHHOIO ITpaBa B ['epmanuu
mocAae 1945 r. Bo MHe KakK O4YeBU/IIIE COOBITHH TOH 3IIOXHU €€ TEKCT BBI3BI-
BaeT BOCIIOMUHAHUSA, KOTOPhIE MOOYKIAIOT K HEKOTOPHIM OMOAHEHUSIM U
KOMMEHTAaPHUIM.

1. EcmecmeeHnHoe npaeo I'. PommeHa

Knuwura, KoTopas I0oAOKHAA HadaA0 3TOMY pa3BHUTHIO, Has3blBasach «BeuHoe
BO3BpAallleHHEe €CTECTBEHHOIr'o mpaBar. [lepBoe u3maHwe, omyOAMKOBaHHOE
B 1936 r., OBIAO HaAIIPaBAEHO IIPOTHUB HAIIMOHAA-COIIMAAM3Ma’. ABTOpP 3TOH
KHUTU JOKTOp 'eHprx PoMMeH ObIA KATOAHYECKHM IOPHCTOM U PEIIUTEAb-
HBIM IIPOTHUBHHKOM HAIIMCTCKOTO pexxuma. B 1933 roxy oH OblA 3aKAIOYEH
recTaro IIo[ CTpaky Ha ILIeCTh HeleAb. Ero KHuUra Oblra OIyOAMKOBAaHA B
1936 r. B uznareabctBe Thomas B Bene, uzmareab 9k006 XerHep ObIA HEMEII-
KUM eBpeeM. B niepBrle roael Tperbero petixa XerHep IIpoLoAKaA ITYOAHUKO-
BaThb B ['epMaHNM XpUCTHAHCKHUX aBTOPOB — TaKUX, Kak Teomop I'ekkep u
Pomano I'Bapaunu. B 1936 rogy Xernep ObIA HCKAIOUEH U3 MiMmepaTopcKo-
r'o BEIOMCTBA II0 JieAaM IIedaTH, Iepeexas B BeHy 1 ocHOBaA TaM U31aTEAb-
ctBo Thomas. I[Tocae «mpucoenuHeHUS» ABCTPUHU K ['epMaHCKOH UMIIEPUU B
1938 r. oH aMUrpupoBas B BeAUKOOpUTAHUIO.

ITepBrIll TOA3aron0BOK ¥ M. dpomMmess — «OT “Bo3poxaeHUS IpaBa’ K
€CTeCTBEHHOMY IIPaBy» — UMEET ABOSIKUU CMBICA.

2. Boapomaeuue ecmecmeeHH020 npaed 68 nocC’j/ieé60eHHOoe epemst

Brioane OHpaBILaHHOﬁ SIBASIETCSI CChbIAKa M. CDpOMMeAB Ha TECHYIO IIEPCO-
HAABHYIO U IIOAUTHKO-IITPABOBYIO CBA3b ABYX IIPOHU3AaHHBIX €CTECTBEHHBIM

3 Heinrich Rommen, Die Ewige Wiederkehr des Naturrechts, Wien 1936, 2. Aufl.
Munchen 1947.
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IIPaBOM «IIOBOPOTHBIX (IIEPEAOMHBIX) AUTepaTyp» B 'epmanuu nocae 1933 r.
u rocae 1945-1949 rr. ¢ 4aCTUYHO UIACHTHUYHBIMU aBTOPCKUMU KOAAEKTH-
Bamu. [Ipu 5TOM OHa 3aTparuBaeT OCHOBHYIO TEMY MOEH pelleH3HUH Ha yIIo-
MSHYTYIO €I0 AHIIb BCKOAB3b KHHUTY A. doagHTH*. B 000MX caydasax pedb
II1AQ O BCECTOPOHHEM I1€PEOCMBICAEHUH BCETO ITPABOIOPAAKA B OTHOIIEHHUHN
BHOBBb YCTAHOBAEHHBIX 0a30BBIX IIEHHOCTEH II0OCA€ KOPEHHOTO H3MEHEHUS
IIOAUTHYECKOMN CUCTEMBI, & HMEHHO — PACOBOH HIE0AOTHU HAIlMOHAA-COIHA-
AHU3Ma, C OJHOU CTOPOHBI, U BHOBBH OTKPBITOIO ITocA€ 1945 r. XpHUCTHUAHCKO-
ro oOpa3a 4eA0BeKa U €CTECTBEHHOTO IIpaBa CTOUKOB — C Apyroii, puaocod-
CKHe OCHOBAHUS KOTOPBIX OBIAU ITOAHOCTBIO IIPOTHUBOIIOAOKHEI HAIIMCTCKOH
HUIIEOAOTHH IIpaBa.

«EcrecTBeHHOe IIpaBo» IIO oIlpeneseHuio I. PomMMeHa H ero TpakToBa-
HHE B IIOCAEBOEHHBIH IIEPHOJ OCHOBaHBI Ha IIOHHMAaHUH CTOHUKOB, POMBI
AKBHWHCKOT0 ¥ IIPOTECTAHTCKOTO OorocaoBud. «HarmmoHaAbHOE BO3POXKAEHUE
IIpaBa» UIMEAO COMHHUTEABHYIO OCHOBY B IIPOBO3TAAIIIEHHOM HaIlOHAA-COITH-
aan3moM «EcTecTBeHHOM IIpaBe pachl, KPOBHU U IIOYBLBI», KaK 3TO OBIAO 060-
3Ha4YeHOo, HarpuMep, B I1. 4 u S5 [Iporpammel HammmoHaa-coItuaAuCTUYECKOH
repMaHCKOH pabouell maptuy. 3aMasduBaeMas [OATO€ BpPeMsl HCTOPHKO-
IIOAUTHYECKAS B3aHUMOCBSI3b CTAHOBUTCH OYEBHUIHOM, €CAM CpPaBHUTH o0a
«IIEPEAOMHBIX UCTOYHHKAa». TOorma oKasbIBaeTCHd, YTO OOABIIIOE KOAUYECTBO,
BO3MOXKHO, Jayke OOABIIMHCTBO IIPEICTABHTEACH TEOPHH eCTEeCTBEHHOI'O
IIpaBa IIOCAEBOEHHOT'O BPEMEHH OBIAM B CBOUX B3TAGaX UAEHTUYHBI IIPE/I-
CTaBUTEAIM «HAIITMOHAABHOT'O BO3POXKAEHUd IIpaBa» nocae 1933 1.

YAUBHUTEABHO, YTO OTO yKa3aHHe HEeOOXOAMMO, HO OTO SIBAGETCH OIHUM
U3 IIOCAENCTBHUM TOM «CIIMpPAAW MOAYaAHUSA», KOTOpasd HMEET TEHACHIIHUIO
BO3BpAaIllaThCsd IIPU CTOAb PAANUKaAABHBIX H3MEHEHHIX ITOAUTHYECKH ycTa-
HOBAEHHBIX 0a30BBIX IleHHOCTeH. [IpaBoBag M MeTOLOAOIHYECKasd HCTOPUS
3TUX ueororundeckux u3MeHeHu# 1933 u 1949 rr., a TakKe POAb IOPUCIIPY-
OEHIIUHU U CyAeOHOM BAACTH H3-3a MOAYAAHMBOTO COTAACHS BCEX 3aUHTEpe-
COBaHHBIX CTOPOH (1o3xke ['epman Aro6be Ha3BaA 9TO «KOMMYHHUKATHBHBIM
3aMaAdyuBaHUEM»®) B T€UYEHHUE NECATHUACTHH IIOYTH HE YIIOMHHAAUCH IO II0-
HSTHBIM IIPUYHMHAaM B YHHUBEPCUTETAX, a TaKxXKe IPU IIPaKTHUIeCKON IIoAro-
TOBKE IOPHUCTOB. [leficTBOBaA HEIIHNCAHBIH, cCOOAIOHAEMBIH ITIOYTH BCceMHU Oe3
UCKAIOYEHUS 00eT MOAYAHHUS.

KTo ke moaskeH OBbIA MAM MOT T'OBOPUTH Ha Takue ocTphle TeMbl? Ober
MOAYAHUS OIIPENEAMA AUCKYPCHBIH KAMMAT B yHUBepcurerax. Moe AndHoe
BOCIIOMHHAaHMe 00 9TOM: B 6-M ceMecTpe (aeTHuUit cemectp 1953 r.) g mpuHIA
y4yacTHE B MEPOIIPUATUU, OPTAaHN30BAHHOM IOPHUAUYECKUMU CTYAEHYECKU-
MU coBeTaMU B ['efineanbepre, KOTopoe OBIAO ITOCBAIIEHO pehopMe FOPHUIH-

4 B. Ruthers, Recht oder Gesetz? - Grinde wund Hintergrinde der
“Naturrechtsrenaissance”, JZ 17/2013, S. 822-829.

5> Hermann Lubbe, Vom Parteigenossen zum Bundesburger — tiber beschwiegene und
historisierte Vergangenheiten. 2007.
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4ecKoro obpazoBanus. Cpeau yIaCTHHUKOB ObIAM U3BECTHBIN TaKXKe B Ha-
UCTCKYIO 3MO0XY CHEIIHMAANCT II0 I'PaKAaHCKOMYy U TPYOOBOMY IIpaBy IIpPO-
deccop Aabdpen Xiok (paHee paboraa B MioHxeHe, no 3Toro — B MioHCTEpe
u ﬁeHe) U BepHYBIIHMca U3 BamtuHrrona eBpelcKUi peaMHUrpaHT mnpodec-
cop T'epxapt I'yccepab, KoTopslil B 1953 r. Hanucaa scce «Pecpopma Hemerr-
KOT'0 IOPUINYIECKOI0 00pa30BaHUsI .

C 1926 roma I'. T'yccepab Ob1a IIpoheccCoOpoM PHUMCKOTO IIpaBa, IpazkaaH-
CKOTO IIpaBa, I'PazkJaHCKOTI0 IIPOIECCyaAbHOIrO IIpaBa M (uaocoduu Ipa-
Ba B Kuae, B ampeae 1933 r. n3-3a eBpefiCKOIo IIPOUCXOKIEHUS OBIA OT-
IIpaBACH B IPUHYIUTEABHBIH OTIIYCK, OceHBI0 1933 r. ObIA IepeBeneH BO
dpaurdypr-Ha-Matine 1 31 nekabpst 1935 r. Ha ocHOBaHuHU HiopHOEpreKux
3aKOHOB OBbIA CHAT C HOAKHOCTH. IIpeemuukoMm ['yccepasa B Kuae B 1933 r.
ctraa Kapa AapeH1i, oquH U3 ocHOBaTeAe! IpenaHHON HAIICTCKOU cucTeMe
«KHABCKOH ITKOABI. AapeHI] ObIA OTHUM M3 BEAYIINX aBTOPOB HAIIMOHAAU-
CTHUYECKOI'0 BO3POXKAeHUA npasa. B 1934 roay u roszxe oH BbICTyIIaA 3a TO,
4TO 0o0IIas mpaBocroco0HOCTh, ynoMsaHyTad B § 1 'K I'epmanum, moaxkHa
OBITHL Or'paHHWYEHA «COOTEUYECTBEHHHUKaMH», T. €. AIOIbMH «HEMEIIKOH Kpo-
BU».

A. XK, KaK DOATBEPXKAAIOT JOKYMEHTAABHbIE UCTOYHUKH, He ObIA 6e3-
OTOBOPOYHBIM CTOPOHHHKOM HAIIHCTCKOro pexkuma. OmgHaro oH ObIA ak-
TUBHBIM YA€HOM AKazeMHu HeMeLKoro IpaBa (BMecte c¢ B. 3ubeptowm,
X.K. Hunmmepau, P. Autnewm, I'. KroxenxoddoM u ApyruMu), OOHUM U3 Be-
OYIIUX CIIEIIHaAHNCTOB B 00AaCTH TPYZOBOIO IIpaBa HAIMCTCKOM 3IIOXH U C
1934 mo 1943 r. Bmecte ¢ X.K. Hunnepau u P. [luTiieM noAroTOBHA KOM-
MEHTapUH¥ K HaIMCTCKOMYy 3akoHy «O Hopsake HaIlMOHAABHOH paboThDy.
CoraacHO €ro COOCTBEHHOMY CBHIETEABCTBY, ellle B 1942 r. oH cTas YA€HOM
Hannonaa-conmaancTH4IecKoil repMaHCKOH pabodeil mapTHH.

Ot ucropudeckrue (PakTbl MHE, KaK U BCEM APYTHUM CTyAeHTaM, B TO
BpeMd He ObIAM HW3BECTHBI. Byaydn HH4Yero He II003PEBAIOIINUM CTyHACH-
TOM, g OBbIA CBHAETEAEM BCTpeur u3rHanHoro B 1933 r. 'epxapta 'yccepas
¢ Aabppenom XrIOKOM, KOTOPBIM ocTascd B ['epMaHUM U «BO3HECCS» IIOCAE
1933 r. B nuckyccugax pasroBop mexay ['yccepaeM m XIOKOM HE CKAQIbI-
Baacd B TedeHHe ABYX AHeH: Korma ['yccepab FrOBOPHA O TOM, YTO IIPOHCXO-
[IHUAO B yHHUBepcUTeTax 1rmocae 1933 r., o6a cMOTpeAr MUMO APYT APyTa U He
HaXOUAH 00IIIero g3bIKa. ATMocdepa ObIra ITPOXAQMHOM, €CAU He CKas3aThb
A€ITHOM.

HecMmoTps Ha cBOM 3Ha4YUTEABHBIE TPYABI II0 TEOPHUU IpaBa, I'. I'yccepab
He moay4dua kKadenpy B OPI. B TeuyeHMe HECKOABKHX AET OH IIPENOaBaA B
KadecTBe IIpUTrAalleHHoro npodgeccopa Bo dpaiibypre u Kéanue.

[Tocaenmyromiye AMYHBIE Oecenbl C PAOOM KOAAET, KOTOpPbIe ObIAM BBICAA-
vl B 1933 r. (Haupumep, OpHcroMm IllTudesem, AasbeproM DpeHIBeHroMm,
OpHcToM Ppenkesem, OfireHoM PozeHinTok-Xioccu, OTro doH CUMCOHOM),
HOATBEPKAAAHM BO MHE TO OIIYyIIEHHE, YTO UX BO3BpallleHHe B ['epmaHUIO
HPUBETCTBOBAAOCh HEMHOTHMH.
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3. IIpezenmauyuoHHble Nnpobenvt

I'->xa ®pommear MHOTOKpPATHO cchlaaeTca Ha KHUTY AeHbl PoaguTu «[Ipaso
uan 3akoH». [-:xka DOAGHTU OrpaHUYUHAA CKPYIIYA€3HOE OTOOparkeHHe Tro-
PS40 NOAAEPKUBAEMOI'0 U3BECTHBIMH aBTOPAMH BO3POXKIEHUA €CTECTBEH-
HBIX IIpaB AUIIb IIOCAEBOEHHBIM IIeprogoM. OHa IIOAHOCTBIO UCKAIOYMAA U3
CBOETO HCCAE€NOBAHUS HAILIUCTCKYIO 3II0XY M JOCTOMHBIE BHUMAHHA TeMa-
THUYECKHE, a TAKXKE IIEPCOHAABHBIE OTCBIAKH K OTCTAMBAaEMOMY B TO BPEMs
BO3POXKIEHUIO IIpaBa Ha OCHOBE MOKTPHHEBI «ECTEeCTBEHHOro Impasa packl,
KPOBHU U IIOYBBD. PPOMMEAL YKA3BIBAET HA 3TO TOABKO B IPHUMEYaHUU 2.
He ynomuHaeTca Takzke, 4TO 3[4€Ch HEAEAUMOE pa3pblBaeTCd HaA 4acTH, TaK
4TO BaxKHad OAad oOIIedl KapTUHBI TecHAd (PaKTUYeCKasd U IIEPCOHAABHAS
CB43b TepseTcs B IIOCAEBOEHHBLIX nebaTax O ecTeCTBeHHOM IIpaBe. OmHoi
13 0COOEHHOCTEH 3TOr0 IIEPUOAA IBASIETCS TO, YTO JaKe aKTUBUCTHI «/leny-
mau3Ma HEMEIIKOTO O0IIecTBa U IIpaBa» rocae 1945 r. IpuHUMaAU ydacTue
B IIaMATHBIX H3JaHUGX, IIOCBSAILIEHHBIX W3THAHHBIM KOAAETaM €BPEMCKOTO
npoucxoxkaeHusa (HampuMep, Kapa AapeHir B namMaTHOM u3gaHuu 1969 r.,
nocedairieHHoM ['epxapty 'ycceparo). O9To U MHOroe apyroe ObIAO 3a0BITO B
IPUHATOM B TO BpeMd «KOMMYHHUKATHUBHOM 3aMaAuYNBaAHUN.

[Ipobearr B mpencraBaeHUM B KHHUre POATHTH — HE €IUHUYHBIN caydaii.
[TomoOHbIE UCTOPHUYECKUE YIIYIIEHUS SBASIOTCH IIOYTH THUIINYHBIM [AS TOTO
TIOKOAEHUSI CAEICTBHUEM «CITHPAAU MOAYAHUS», KOTOpasd IIpeobraasa Ha MHO-
I'UX (paKyAbTeTax BIIAOTE /10 Ha4aAra HOBOTO ThICAYeAeTHA. HEKOTOpbIe aBTOPHI
M3 IIOKOAEHMSI YYEHUKOB HAW BHYKOB HOBATOPOB IIpaBa HAILMCTCKOIO IIEPHO-
[a, Kak IIPaBHAO, BO BpeMsl CBOeH y4eObl MaAO MAM BOOOILE HUYETO HE CABI-
IIIaAM 0 METOoAaxX H3BpallleHHd IIpaBa IIPH HaIlHMOHaA-collMasu3Me. Bo MHO-
T'MX YHHUBEPCHUTETAX B IIPEIIONAaBAHHUH TOCYAAPCTBEHHBIX W HIEOAOTHYECKIX
JUCLIUIIAMH 3aIIPelIaAOCh OTKPBITO TOBOPHUTEH 00 3TO mpobaeMHOME obaacTH,
II0Ka TaM 3aHUMaAU JOAXKHOCTH HM300AMYEHHBIE KoareTH. [ToaToMy oTpamHo,
4TO r-3xa PpoMMeAb B CBOEM TPYZe 0 (PpruAOCO(UH ITpaBa B pPyHHAaX JOIIOAHU-
Aa U IIpoBeaa boaee IeTasbHOE UCCASNOBAHKE AT YTOAOBHOIO IIpaBa 3THX He-
JIOCTATKOB B IIPEACTAaBACHUN POATHTH 1 TA@BHBIX I€POEB 3TOI0 BO3POXKIAECHUT
€CTEeCTBEHHOTO IIpaBa B HAIUCTCKYIO 3II0XY, JasKe €CAM U He 06e3 mpobeAoB
(HammpuMep, HAIIMCTCKAas U IIOCAeBOeHHAad Kapbepa OaMmyHaa Mesrepa).

III. BBIA AH «IIOBOPOT K €ECTECTBEHHOMY mnpaBy» y I'. Panbpyxa?

M. ®pommesn nomuepKuBaet, 4yto y I'yctaBa PamOpyxa mocae 1945 r. «He
OBIAO TAKOTO IABAEHHs, KaK IOBOPOT K €CTECTBEHHOMY HpPaBy», yTBEPIKIE-
HUE 3TOro «0eccMbIcAeHHO». OHAKO €ro TEKCTHI Iepuoaa mocae 1945 r. mo-
Kas3pIBaloT oOpaTtHoe: «ToT, KTO CIIoco0eH 00eCIieuYnTh COOAIOIEHNE 3aK0HA,
MOKa3bIBaeT T€M CaMbIM, YTO OH IIPHU3BaH yCTaHABAHUBATEL 3aKOH»’.

6 Gustav Radbruch, Rechtsphilosophie, 4. Aufl., hrsg. von Erik Wolf, Stuttgart 1950,
S. 179.
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A Tak¥xe:

«Cynpd, KOTOPBIH ITOAYNHAETCS TOAKOBAHUIO U CAY?KEHHUIO IIO3UTUBHOMY
IIPpaBOBOMY IIOPSAKY, HE JOAXKEH 3HATh HHYEro APYToro, KpoMe Kak Jei-
CTBYIOILYIO IOPUANYECKYIO MOOKTPHUHY, KOTOpad IIPUPABHUBAET YyBCTBO
nefiCTBUTEABHOCTH, TpeboBaHUE NEeHCTBUTEABHOCTU K PEAABHOM NEHCTBU-
TEeABHOCTH. [lad cyapH 3TO HpodeCCHOHAABHAas 00S3aHHOCTH — HCIIOAHHATH
NefiICTBUTEABHYIO BOAIO 3aKOHA, JKEPTBOBATH COOCTBEHHBIM MPABOBBIM YyB-
CTBOM paJy aBTOPUTAPHOIO IIpHKa3sa, U TOABKO CIIpallluBaTh, YTO €CTh 3a-
KOHHO, ¥ HUKOT/IA — CIIPABEIAUBO AU 3TO»’ .

O0a BbICKa3bIBaHUs COBIIAJAIOT C YOEXKIeHNEM, KOTOPOT0 IPHUAEPKUBAA-
cs B To BpeMmd Umniepckuii cya 'epmaHuy, 0 HEOTpaHUYEHHOM CYyBEPEHUTE-
T€ 3aKOHOAATEAST B OIIPENEACHHH TOT'0, YTO €CTh IpaBo: «3aKOHOAATEABHBIN
OpraH — CaMOBAAQCTHBIM W HE CBA3aH HHUKAKHMH OTPAaHUYEHHUAMH, KPOME
TeX, KOTOphIe OH caM ce0e YCTaHOBHA B KOHCTUTYIIMU HAHU APYTHX 3aKOHAX»S.

BagBaenusa Panbpyxa mocae 1945 r. comepzkaT SIBHBIH OTKAa3 OT 3TOTO
0€e30roBOPOYHOr0 IIPU3HAHUS IIPABOBOTO IIO3UTHBU3MA. 34ECh JOCTATOYHO
COCAQTBhCS Ha 3THU TEKCThI. UMEHOBATh AU 3TO «IIOBOPOTOM K €CTECTBEHHOMY
IIpaBy» — eCTb TOABKO BoIlpoc popMmyaupoBKu. Cam Pagbpyx He comHeBaAcs
B CMEHEe CBOUX yOeKIeHUH.

OTOT BBIBOJ SBAGETCHI Ba*KHOM OTIIPABHOM TOYKOM OAS IIOHUMAaHHUL U
00'BSICHEHUS COCTOSTHUSI HEMEIIKOY I0PUCIIPYACHIIUY U IPABOCYAUS B IIOCAE-
BOeHHBIH mepuon. [lokoaeHMe I0pUCTOB, KOTOphle 10 1933 r. 6e30roBOpoU-
HO IIOCBSTHUAH ce0s MO3UTHBHOMY IIpaBy, IIpeobaanaBmieMy B ['epmMaHuu B
XIX B., HO KOTOPBIE C CAMOro Ha4asa CKEIITHYECKH OTHOCHAHCH K HAITUOHAA-
COIIMaAM3MYy, IIOCAE €T0 IIPOoBaAa OBIAO HOTPSCEHO HEBUAAHHBIMHU IoCynap-
CTBE€HHBIMH IIPECTYHACHUAMH HAIMCTCKOIO pexXyuMa. HeCOMHEHHO, 4TO He-
MenKad IPUCHPYACHINA U IIPABOCYAHE CO MHOTMMH HU3BECTHBIMU UX IIPE-
CTaBUTEATIMHU TAKK€ HECAU 34 3TO OTBETCTBEHHOCTD.

B aToti «praocoCcKo-TIpaBOBOH CHUTyallUM Ha pyHHAaX» MHOTHE, KCTaTH,
BKAIOYASd U Te€X, KTO aKTHBHO y4aCTBOBAA B PACOBO-3THHUYECKOM OOHOBAE-
HUH IIpaBa, UCKAAW HOBYIO «IIPABOBYIO HIEIO», HOBbIE 0a30Bble IIEHHOCTH.
OHU OpHU3HABAAU HEOOXOOUMOCTDH «IIEPEAOMHOTO MOMEHTa» — (PyHIaMEH-
TaABHOI'O TEOPETHKO-IIPABOBOTO HOBOI'O Hadasa B OCO3HAHUUM T'YMaHUCTH-
YEeCKUX UAM XPUCTHAHCKHUX «BBICIINX ITPHUHIUNOB IIpaBa» (X. Kounr). B ux
gucae 0b1au Opux Kaydman, I'ycras Panbpyx u MHorue gpyrue.

Ho yke ckopo B o6AacTH TEOpHUHU HpaBa U HOPUIUYIECKOH METOOOAOTHUHU
IIOAYYHAM HOBYIO KU3Hb IIPOBEpPEHHbIE BPEMEHEM cTapble TEPMHUHBI (IIO-
HaTud). «KOHKpeTHO-BceoOIe oHaTus» ['ereass, koTopele K. AapeHrIr cuea
IPOAYKTHUBHBIMH AT OOHOBAEHUS ITpaBa HAITUCTCKOTO PeXXUMa, IIPOa0ATKA-
AU HCIOAB30BaThCS. TaksKe MBIIIIAEHHE B «KOHKPETHBIX ITOpsaKax», U3 KO-
Toporo K. [IIMUTT M3BAEK OCHOBHbBIE IIEHHOCTHU, CC(POPMHUPOBAHHBIE HAIIHUCT-

7 Gustav Radbruch, Rechtsphilosophie, S. 182.
8 RGZ 118, 325 (327).
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CKOH HaeoAroTHeH (ITHHYECKOE IIPaBOBOE MBIIIAEHHE, pacoBasd HIEOAOTHS
U T. 1.), TIOCAE€ Kpaxa (peKuMa) CTas0 MHCTPYMEHTOM HUX «u300peTaresei
(Aapeniia u lIIMuTTa) ¥ BBI3BAAO OTKAMKH B TPyAaxX U3BECTHBIX B IOpUANYE-
CKOM AuTepaType aBTOPOB®. 3MeCh CTAHOBATCH OYEBUIHBIMHU IIOCAEACTBUS
«CIIUPaAU MOAYaHUs. M3-3a KOMMYHHUKaTUBHOIO 3aMaAYMBaHUA METOUYe-
CKHUX M3BpallleHUH IIpaBa B IIEPHO/ HaAllMOHAA-COIIMaAHU3Ma C II€AbIO 3alllH-
THI MHOTHX IIPO(peccopoB U cyael, UMEIOITNX HAIMCTCKOE IIPOIIAOE, JOATOE
BpeMsl OCTaBaACd HEOCO3HaAHHBIM 0e33a00THO ITPOOAIKAIOIIHHCA METOIU-
YEeCKHUH CAEIION IIyTh B IOPUCIPYAEHIIMU U IIPAaBOCYAUU, HE B IIOCAEIHIOIO
odyepenb — U B IOPUOUIECKOM 00pa30BaHUU.

OpmHako AapeHIT mojJ BII€YaTACHHEM BO3paCTAIEd KPUTHKU Maru-
YeCcKOH (POPMyABI «KOHKPETHO-BCEOOIIIEr0 IIOHATHS» BEPHYACH K CKpPBI-
TOM eCTeCTBEHHO-TIpaBOBOH (popMe MmbIriaeHus. B 1931 roay oH Hamucaa:
«neaar3m U XPUCTHUAHCTBO — CaMble TAYOOKHE OTBEThI, KOTOPbIe HEMEIIKUH
OyX HallleA Ha IIOCAEIHHE BOIIPOCHI» 0.

B 1935 roay comepskaHue BCEX KOHKPETHO-BCEOOIINX 0A30BBIX ITOHSITUH
HEMEIIKOT'0 ITPaBOIIOPAKA CAEIOBAAO OAS HETrO W3 HAITMOHAA-COIIMAAWCTH-
YEeCKOH HIIEOAOTHH, YTO BKAIOYAAO B cels, II0 ero MHEHHWIO, CHHUKEHHE IIpa-
BOCIIOCOOHOCTH BCex eBpeeB B 'epmanuu. B 1967 rony oH yBuAeA o0IIenIpu-
HATBIA «OUAOCO(CKH ONIpaBAAHHBIN 3alpeT» He YIIEMAITh APYToTO YeAoBe-
Ka B €r0 ANYHOCTH U €r0 YeAOBEYECKOM JOCTOHMHCTBE». Bo BTOpoM H3maHUU
(1972) ero yuebnuka obiieit yactu 'K 'epmanuu ckazaHo: «AHYHOCTH Ue-
AOBEKa U BMECTE C T€M er0 IIPaBOCIIOCOOHOCTDH OIPENEAseTCs IT03UTUBHBIM
IIPaBOMb».

Aapenn u [IIMUTT — 5T0 He eAUHUYHBIE CAydau. MHOTHe IOPHUCThI U3MEHU-
AV CBOM YOEXKIEeHUs M3-3a IIEPEMEH B CUCTEME, HEKOTOPbIe — HE eHHOK/IbI.
EcAu oHU XOTE€AH OCTAThCH B CBOEH MpPopecCHu, 3TO OBIAO IIEAECO00PA3HO.
[Ipeobaamaroiiee MHEHHE B IOPHUCIIPYACHIIMH U IPABOCYAHUH aqaIllTUpPOBa-
AOCH K MHEHUIO ITpaBdIIero Kaacca. K.A. 9mre u3A0KHuA 3T0 B «Puaocopuu
IOPUCIIPYAEHIIMHU» — CBOEM (CaMO)KPUTHYHOM IIPOU3BENEHHUM, CO3/IaHHOM B
KOHIIe KU3HU, B UPOHUYECKOH npuTde: «BaacTh UMyIIHil CTOUT, YABIOASCH,
PAIOM C aBTOMAaTOM, U3 KOTOPOTO IOPUCT ITOCA€ BCEBO3MOXKHBIX MAHUITYAS-
IUH U II0CA€ TIIATEABHOI'O M3Yy4YEHMS HHCTPYKIIHUH 110 IPHMEHEHUIO HaKo-
HeIl BbITaCKUBaeT KOH(EThI, KOTOPhIE paHee Tyda BCTABHUA BAAIEAEI] aBTO-
MaTa U KPeoUuTop — BAACTb UMYIIHH» .

OMre TeM caMbIM OIIHCBIBAET ApaMaTHYE€CKHH OIBIT HECKOABKUX IIOKOAE-
HUP HEMEILKHUX IOPUCTOB, & UMEHHO TOT (PaKT, YTO METOANYECKHU IIPABUABHO

9 Zahlreiche Nachweise bei B. Riuithers, Entartetes Recht, 3. Aufl., Miinchen 1994,
S. 59 ff., 76 ff., 88 ff., 180 ff., 197 ff.

1© Ndher mit Nachweisen B. Ruthers, Wir denken die Rechtsbegriffe um... /
Weltanschauung als Auslegungsprinzip, Edition INTERFROM Ztrich 1987, S. 62 ff.,
74 ff.

11 C.A. Emge, Philosophie der Rechtswissenschaft, Berlin 1961, S. 232.
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OCYIIIECTBASIEMOE IIPHMEHEHHE IIpaBa PETrYAIPHO CAYXKUT AT peasnusaldu
TeX OCHOBOIIOAATAIONIHNX IIeHHOCTeH, IIpeACcTaBAEHHUH O IIEHHOCTIX U MHUPO-
BO33PEHHSI, Ha KOTOPBIX OCHOBAHAa COOTBETCTBYIOIIAS rOCyJapCTBEHHAS CH-
creMa. OTa KOHIleNIuda Hamiaa B 1961 r., T. e. elle B 310Xy «KOMMYHHKAa-
THBHOI'O 3aMaAYHBaHUA», HE TOABKO O}KI/IlIaeMBII;'I, HO H HpOTHBOpC‘IHBBIﬁ
OTKAHK.

Ho mocraTo4HO 0 «€CTECTBEHHO-IIPABOBOM IIOBOPOTE» B HEMEIIKOM IOPH-
OudecKod Hayke rmocae 1945 r. 1 ero «coOKpamieHHOM» BOCIIOMHUHAaHHUH.

IV. «ProTepc Xo4eT TOABKO TOAKOBAaTb»?

[Tpenaoxxkenne M. ®pommesdb TpebyeT KOMMEHTAPHUS:

«Pa3penieHo au cyabIM OT MMEHU “3aKOHA” TOBOPUTH BMECTO 3aKOHOB?
ProTepc ncxXonuA U UCXOOUT U3 TOTO, UTO 3a/ada IIPaBOCyIUs 3aKAIOHYaeTCs
HE B CO3[aHHUH HOBOTI'O IIPaBa, 4 B TOAKOBAHUH AEHCTBYIOIIHIX 3aKOHOB»!2,

HcTOYHUK MU CCBhIAKA Ha 3TO0 YTBEPKIAECHHE OTCYTCTBYIOT HE CAyJaHHO.
Ororo ucroyHuka HeT. B Tedenne S50 AeT g IBITAIOCH IIPOSICHUTL METOIHUYe-
CKHeE ITPOIEeCChl, HHCTPYMEHTHI U CTPaTETMH MHOIOKPATHOTIO II€PeOoCMBbICAE-
HUS yHACAE€JOBAHHBIX HEMEIIKUX ITPaBOBbIX cucTeM (1919/1933/1945/ 1949
u 1989 rr.) U caeaaTh UX IIOAE€3HBIMH [OAd IIOATOTOBKU IOPHUCTOB. B Moem
«HeorpaHH4YeHHOM TOAKOBAaHHH» M BO MHOI'HMX APYTHX paborax s Iomdep-
KHBaA, BOIIPEKU T'OCIIOACTBYIOIIEH B TO BpeMs NOKTPHUHE, [I€PBOCTEIIEHHOE
3HadeHHe cyAeickoro mpasa. HopMmaTHBHOe BO3AeHCTBHE BCTYIIHUBIINX B
3aKOHHYIO CHAY OKOHYATEABHBIX PEIIEHUH CyI0B IIOCAETHUX HHCTAHIIUH e-
AQeT UX «MCTOYHHKAaMH IIpaBar» IAST IIEABIX TPYIII AeA. BausHue cyneickoro
IIpaBa Ha MOHATHE IIpaBa, yieHHe 00 HCTOYHHKAaX IIpaBa, METOOUIECKU
BOIIPOC U pacIpefeA€HHe BAACTH B JeMOKPaTHYE€CKOM IIPaBOBOM rocynap-
CTBE IIOCTOSIHHO BO3pacTaeT. 51 mbITaACsd CAEeAATh 9TO O4eBHAHBIM . TOYHYIO
IIPOTHUBOIIOAOKHOCTD IIPUBEIEHHOMY BBIIlIEe BhICKa3bIBaHUIO M. dpommess
MOXKHO HAMTH BO MHOTHX MOHUX IIyOAMKAIlMaX, HAIpuMep B 1-9-Mm n3maHu-
ax moeit «Teopuu npasa»'*. BBuay SsBHO HeBEepHOTO Te3uca Ir-xku dPpoMMeas
g yroMuHaw0 o6 3Tom 0e3 KomMeHTapueB. OMHAKO CYHTAI0 HEOOXOIUMBIM,
4TOOBI CyefiCKOoe ITPaBo OBIAO IIPU3HAHO U OOBIBACHO B KAUECTBE TAKOBOTO
3aKOHOmaTeAaMHu. OToro Tpedbyer OCHOBHOM 3aKOH.

Cymeiickoe IpaBoO €CTb U OCTaHeTcs Halleil cyapboii!s. IMEeHHO IToaToOMYy
KpalHe BasKHO, 4TOOBI IIPH IIPHMEHEHHH IIpaBa CyAbl COOAIOAAM 3aKpe-

12 M. Frommel, Rechtsphilosophie in den Triimmern der Nachkriegszeit. JZ 19/2016,
913-914.

13 B. Ruthers, Die heimliche Revolution vom Rechtstaat zum Richterstaat, 2. Aufl.
Tubingen 2016.

4 Zuletzt Ruthers/Fischer/Birk, Rechtstheorie mit Juristischer Methodenlehre,
Tubingen 2016, Rdnr. 696 ff. und passim.

15 F. Gamillscheg, Die Grundrechte im Arbeitsrecht, AcP 164 (1964), 385 (445).
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AeHHBIY B KOHCTHTYIIMH «MeToauYecKUil KaHoH» (cT. 20 a63. 3 OCHOBHOTO
3akoHa). K 3ToMy 0THOCATCA CAEAYIOIIHNE ITIOCTYAQTHI:

1. CymlectByromipe 3aKOHBI CHadaAd [dOAXKHBI OBITH HCTOAKOBAHEI.
[TepBBIM HEOOXOAMMBIM IIATOM [OAXKHA OBITH IIOIIBITKA HCCAELOBATH PEry-
ASITUBHYIO 1I€AB 3aKOHOOATEAd.

2. Ecan IpaBONIPUMEHUTEAN CYUTAIOT, YTO OHU JOAXKHBI Pa3BUBATh 3a-
KOH HAHW 3aMEHHUTEH IO CBOUM COOCTBEHHBIM CYyAEeHCKIM HOPMOTBOPYECTBOM
(“einlegen”), OHU OAIKHBI OTAACUTH 3TO U 000CHOBATB.

Crporoe pasrpaHHYEHHE TOAKOBAHHS 3aKOHA U COOCTBEHHO CyIeH-
CKOTO (IOAUTHYECKH-IIPABOBOro!) HOPMOTBOPYECTBA ABASETCH KOHCTH-
TYLIMOHHBIM TpeboBaHHeM. DT0 obeclednBaeT PalllOHAABHBIM KOHTPOAB
U IIPOBEPHEMOCTH HEOOXOAWMOI0 B IIPABOBOM I'OCYAapPCTBE pa3LeAeHHS
BAaacTeH. OTO IPENATCTBYET TOMY, UTOOBI IIO[ HEBEPHO O0O3HAYEHHBIM
MHHMBIM «OOBEKTHUBHBIM TOAKOBAaHHEM 3aKOHa» B OeHCTBUTEABHOCTH
CKPBIBAAOCH CYZlEHCKO€ HOPMOTBOPYECTBO, a MMEHHO OTKAOHSIOIEECs
OT 3aKOHa «BAOXKEHHE» HEIIPEAYyCMOTPEHHBIX 3aKOHOM Iieael peryaupo-
BaHHSA. YTOAOBHOE IIpaBoO (U3-3a AEeHCTBYIOILETO 3allpeTa aHaAOTHH), TPY-
JI0BOE IIPaBO U KOHCTUTYIIMOHHOE IIPaBO IIpefAaramT 0Cobble CTUMYABI U
MHOTOYHCAEHHBIE ITPUMEPHI TAKUX CTPaTEeTud M3-3a HU3KOM «IIAOTHOCTH
HOPMBI».

V. «JOpHAH4YEeCKHE PYHHBI» IOCA€EBO€EHHOI'O BpEMEHH
KaK NaMATHHKH

BocrioMmuHaHug 0 HOBOM HadaAe IOPUANYECKON HAyKH, 0COOEHHO (PHAOCO-
duu npaBa, B IOCA€BOEHHBIN ITEPHOJ PACKPHIBAIOT IIPUYHNHBI U CBS3H, KO-
TOPbIE CETOIHS BCE €llle IIPOJOANKAIOT AeHCTBOBATh. OTO BBIXOIUT 32 PaMKH
IOPUCIIPYAECHIIMHU U NIPaBOCYAHd W OTHOCHTCA KO MHOTHM AMCILHUIIAMHAM H
obaracTaM KHU3HH. Tak YTO OHHM BasKHBI HE TOABKO [ASl COBPEMEHHBIX CBH/IE-
TeAael Toi amoxu. [Ipoirnaoe (c ero o6aoMKamMu!) — 3TO TO, YTO HE IIPOXOIUT.
OHO cOo3HATEABHO MAM HEOCO3HAHHO OIIpeNeAseT Hallle MbIIIIAeEHHE B HaCTO-
AIeM U Hallll JeHCcTBHUY B OyoyIeM.

Boennble COOBITHS M IIOCAEBOEHHBIH IIEPHOJ OCTAaBHAH IIocAe cebs B
lepMaHNM HE TOABKO HECKOABKO TPABMUPOBAHHBIX ITOKOAEHUIH IOPHCTOB.
OTo OTHOCHTCS KO BCEM Bo3pacTaM U BceM cdepam Ku3Hu. Bece Oblam Ha-
IIyraHbl, ¥ BCEM OBbIA IIPUYHUHEH Bpea. DTO TaKKe OOBSICHAET «CIIHPAAb MOA-
YaHWSg», & HMEHHO BBITECHEHHE U 3a0BeHHE HAIIHNCTCKOH 3II0XH IIPECTYIIHHU-
KaMH, 9acTO TakKxKe M XKepTBaMu. HbIHEIIHee IIOKOACHHE eaBa AU MOXKET
IIPeACTaBUTL cebe IMyCTBIHHBIE PYWHBI OOABIINX ropomoB 1945 r., B KOTO-
PBIX MBI 3KHAH U 60pOAHCE ¢ roaonoM. HUKTO B TO BpeMs He MOT BOOOpa3UTh
MaTEPHaAABHOI'0, COIIMAABHOTO M HOAUTHYECKOI'O BO3POXKAEHHUS «IIBETYIIINX
AaHmIIadTOB» U YCTAHOBACHHS CTAaOHMABHOM MEMOKpPaTHU B TAKOH KOPOT-
KUY CPOK. DTO IIPUBOAUT K BOIIPOCY: IIOYEMY MbI JOAXKHBI IIOMHUTE? [IprMo
AeBu chopMyAanpoBaA 3TO Tak: «ITO CAYYHAOCH, U, CAEIOBATEABHO, 3TO MO-
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JKET CAYYHUTBLCS CHOBA. B 3TOM 3aKAIOYAETCSI CYTh TOTO, O YEM MBI JIOAYKHBI
TOBOPHUTH»'C,
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