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ZJLOCTOMHCTBO 4eNoBeKd U Npaso

Human Dignity and Law

HOCAeI[CTBI/IeM BCEX FAOOaABHBIX TYMAaHUTAPHBIX IIOTPSICEHUM, KOTOPEIE IIepe-
JKHAO YeaoBedecTBO B XX B. U nepexkubaeT B Hadase XXI B., cTaao TO, 94TO IIO-
HATHUE «JOCTOMHCTBO Y€AOBEKa» IIPUOOPEA0 B (hruaocOUU ITpaBa KAIOUEBOE 3HA-
YeHHE U BbICTyIIaeT FAaBHBIM OPHEHTHPOM M OTIIPaBHBIM IIyHKTOM B IIPaBOBOM
peryAnpoOBaHUH IIPABOOTHOIIIECHUH U [TOBEIEHUS CYOBEKTOB IIpaBa.

C TeopeTHYeCcKOoN U NPaKTHUYECKOMN TOYEK 3PEHUI IIPU BCEU CYIIECTBYIOIIEH
HESCHOCTH H CIIOPHOCTH JaABHEHIIIEro pa3BUTHS YEAOBEKA U B IIEAOM YeAOBeUe-
CKOTO O0IIIeCTBa OHO OCTAETCH OECCIIOPHBIM M HE3bIOAEMBIM: OXpaHa YeAoBede-
CKOT'O JOCTOMHCTBA CETOMHS COCTaBASIET OIIpeleAdIolliee HallpaBA€HUE U TAaB-
HBIM OPHEHTHDP KaK [Ad 3THUKH, TaK U OA9 HaAITHOHAABHOT'O, HAHAITMOHAABHOI'O
U MexXayHaponHoro npasa [Mahlmann, M., 2012, p. 370]. Orciona caenyeT, 4To
JOCTOHMHCTBO YeAOBEKa — 3TO 0a3oBas 3THKO-IIpaBoBad IIEHHOCTh, KOTopas 3a-
HHUMaeT B HePapXUH [IEHHOCTEH BeayIllee, OIIPEAEASIONIEE MECTO, IIOCKOABKY 10-
CTOHMHCTBO YE€AOBEKA AEXKHUT B OCHOBE HHBIX ITPABOBBIX II€HHOCTEH. [lad TaKoro
BBIBOJAa, KaK IIPEACTABASETCS, HUMEETCS A0CTaTOYHO (PHAOCO(PCKO-IIPABOBBIX,
TEOPETUYECKUX U IOPUANIECKUX ITPEIIOCHIAOK.

B ocHoBy Kaaccuueckux (hHAOCO(CKO-IIPABOBBIX IIPEACTABACHHU O OOCTO-
MHCTBE YeAOBEKa M ero ANYHOCTH MOLYT OBITHb ITOAOXKEHBI HIEeH BEAUKHX He-
MeLKHUX MbIcauTerel KanTa u I'ereaqg. KauT paccmaTpuBas 4yBCTBO YBaXKEHUL
K AWYHOCTH [PYTOro 4eAOBeKa KaK MOPAaABHBIN HOAT, HO He KaK IPUHYIUTEAb-
HYIO IOPHUAHUYECKYI0 0093aHHOCTE. [IAS HETO YeAOBEK ITPEACTABASIACS «KaK IIEAb B
cebe camMoM», HO «<HUKOT/Ia IIPOCTO KakK cpeactBo» [Kaut, U., 2007, c. 326]. Jaa
lereas ke yBaskKeHHe APYroro KaK AHYHOCTH €CTh HEIIOCPEACTBEHHAS I0pUIUYe-
CcKas 00s13aHHOCTD. «AUYHOCTB, — IUcaA ['ereAb, — COEPKUT BOOOIIE IPaBOCIIO-
COOHOCTB U COCTaBASIET IIOHSATHE U caMy aOCTPaKTHYIO OCHOBY abCTPaKTHOTO U
IIOTOMY ¢popMmanbHozo TipaBa. OTCloga BeA€HUE IIpaBa TAACUT: 6YO0b JUUOM U
yeaxkail Opyeux 8 kauecmge auyy ['ereab, 1990, c. 98]. Bmecte ¢ TeM ob6a MbIC-
AVTEAS HH B KOEM CAydae He CBOOHMAW YEAOBEKa K IIPOCTOMY OOBEKTY obIrie-
CTBEHHBIX OTHOIIIEHHUH, IIOCKOABKY Y€AOBEUYECKOe MOCTOHMHCTBO KaK pa3 Ipydo
HapymaeTcs, KOraa KOHKPETHBIH YeAOBEK HHU3BOAUTCH K O0BEKTY, K IIPOCTOMY
CPEenCTBY [AS OOCTHXKEHUS Ileaed apyrux aun [Seelmann, K. and Demko, D.,
2014, pp. 243-244].

BecsMma nmpruMedaTeAbBHBIMH B 9TOM CMBICAE SBASIOTCS HAEH O IIPHUPOE U IIpa-
BOBOM 3HAYEHHH JOCTOMHCTBA Y€AOBEKa, KOTOPbIe ObIAM BBIIBUHYTHI PYCCKHUMU
yaensiMu-topucramMu C.A. KoragpeBckuwM, I1.H. HoBropoaiieBsim, H.A. ITokpoB-

© KopHes B.H., 2020



PenakumoHHas ctates / Editorial 9

CKHUM B Hadase XX B. U HE IIOTEPSIAH CBOEH TEOPETHYECKOM M IpPaKTHYECKOU
3HAYHMMOCTH H [0 HACTOSIIETO BpeMeHHU. «B oCHOBe BcexX MX (IIpaB M 00g3aH-
HocTel. — B.K.) A€XXUT IIpeCTaBA€HHE O JOCTOMHCTBE YEAOBEYECKOH AMYHOCTH,
KOTOPOE JOAIKHO OBITH OTPa’KEHO B AEHCTBYIOIIEM IIpaBe M B U3BECTHBIX IIpe-
[eAaxX SIBASIETCS €0 MOAYAaAUBOM IPeAIiochIAKo», — mucaa C.A. KoTagpeBcKuii
[KoragpeBckuii, C.A., 2001, c. 337, 342]. U3 3T0# 3Ke IIPeAIIOCHIAKH OH BBIBO-
OUA TIPABO YE€AOBEKa Ha AOCTOMHOE CYIECTBOBAHHE, M3 3TOTO K€ HCTOYHHKA
npoucrekaeT, Kak cuuras C.A. KoTaspeBcKUl, HEIOIIYCTUMOCTD ITPUMEHEHUS
CMEPTHOMN Ka3HU.

CoBpeMeHHOE NIOHUMAaHHE IOPUANYIECKOTI0 3HAYEHUA JOCTOMHCTBA YE€AOBEKA
HaXO[UT CBOE OTPazKeHUe KaK B MEXKAYHAPOLHOM IIpaBe, TaK U B KOHCTUTYIIU-
gX psifia roCyAapCTB.

Tak, B [Ipeambyae BceoObiie#i nekaapamuu mpas 4eAoBeKa, IIPpUHATOH ['eHe-
paabHOU Accambaeeit OOH 10 mekabps 1948 r., ykaspiBaeTcd, YTO IPU3HAHUE
JOCTOMHCTBA YEAOBEKa, Hapsdy C IIpaBaMH U CBOOOIAMH, SIBASIETCSI OCHOBOM
cripaBenauBocTH. CAeoBaTEABHO, JOCTOMHCTBO YeAOBeKa IIPU3HAaeTCs B Kade-
CTBE YVHUBEPCAABHOUM W HeHapyllnaeMoil (pyHIaMEeHTaALHOM HpaBOBO# IIEHHO-
CTH, IIPaBOBOIO (pakTa.

B omeHKe 3HAYUMOCTH AOCTOHMHCTBA deAOBeKa MeXIyHapoaHble IIaKThI 110
npaBam yeaoBeka 1966 r. uayT emie maabliie. B HUX npu3HaeTcd TOT PaKT, 4TO
U3 MIPHUCYIIEr0 YEAOBEYECKON AMYHOCTH JOCTOMHCTBA BBITEKAIOT IIpaBa YeAO-
BE€Ka, B TOM YHCA€ U CIIPaBEIAMBOCTb. TaKHe MeXAyHapOaHO-IIPaBOBBIE 10-
KyMEHTBI, Kak EBponelickag conmaspHad xapTud, EBpomnelickad KOHBEHIIHUS O
3aIyTe IpaB YeAOBEKa M OCHOBHBIX CBOOO/, UMEIOT B OCHOBE CBOEH ITPUPOIBI
JMOCTOHMHCTBO YE€AOBEKA, U UX CTAThbU HaIIPaBAEHBI Ha 3allUTY 3TOH (pyHIaMEeH-
TaAbHOMU IIPAaBOBOM IIEHHOCTH.

A TTOHMMaHU] I0OPUANYECKON 3HA4YMMOCTHU NOCTOMHCTBA YE€AOBEKa O4YE€Hb
BasKHBIMH IIPEACTABAGIOTCS HOAOXKEHHUS XapTHH OCHOBHBIX IIpaB EBpomneicKo-
ro Coro3za!, mpuHsaToi EBponeiickum mapaamenToM 7 nekabps 2000 r. B Hurrre.
B ykazanHOM XapTUH IOCTOMHCTBO UE€AOBEKA, a TaKyKE€ HHBbIE II€EHHOCTH pac-
CMaTpHBaIOTCH KaK OCHOBA, Ha KOTOPOH 6a3MpyloTCd IIpaBa, B CBOIO OYepenb
HaIllpaBA€HHBIE Ha 3allUTy 3TUX IleHHocTe#. CaenoBaTeABHO, TEM CaMBIM IIO-
YePKHUBAETCs BKAIOUEHHOCTH NOCTOHMHCTBA 4YeAOBEKa B IIPaBOBYIO cdepy, Io-
TOMY YTO OHO 00AafaeT BCEMH CBOMCTBAMH PeaAbHOTO IIpaBoBoro akra. [lo-
CTOHMHCTBO 4YEAOBEKA — 3TO €CTh He IpuandecKas (PUKIM, a IBACHHE, KOTOPOoe
AEXKHUT B OCHOBE IPHUHATHA IOPUANYECKH 3HAYUMBIX aKTOB.

[To aTomy mmyTH, pa3dBUBasl IOAOKEHUS MEXKIYHApPOAHOrO IIpaBa O JOCTOUH-
CTBE 4Y€AOBEKAa, UAYT KOHCTUTYIIMH COBPEMEHHBIX I'OCYAapCTB. AHAAU3 cTaTel
psaa KOHCTUTYLIMM €BPONEHCKUX CTPaH CBHUAETEABCTBYET O TOM, YTO YKa3aH-
Has KaTeropusi, UMesl eCTeCTBEHHO-IIPaBOBYIO IIPUPOLY, BbIpazkaeTcd B HOP-
Max IIO3UTHBHOIO IIpaBa M 3a HeHd IpusHaeTcsa PyHIaMEHTaAbHOe 3HadeHUe.
B 6oABIIHHCTBE KOHCTUTYIIUH €BPOIIEHCKUX TOCYAaPCTB JOCTOMHCTBO YeAOBEKA
paccMaTpuBaeTcs KaK HeoOXoauMasd MPeaIIOChIAKA, TIPUHITHII CYIIIECTBOBAHUSI
rOCYZapCTBEHHOTO U OOIIIECTBEHHOTO CTPOd, IIPaB M CBOOOM YeAOBEKa, MHpa U

! MocKOBCKUi XKypHaA MexayHaponHoro mmpasa. 2003. Ne 2. C. 302-314.
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crupaBenauBocTH (cT. 10 Kouncruryruu Ucnanuu, cr. 30 Koncrutyuu Pecriy-
6auku IToavmia, ct. 1 OcHoBHOTO 3akoHa PPT). [TIoCKOABKY MJOCTOHMHCTBO Y€AO-
BeKa SIBASETCS HEIIPUKOCHOBEHHBIM, a 3allHINATh U YBasKaTh €ro gBasgeTcs 004-
3aHHOCTBIO FOCYIapCTBa, IIOCTOABKY NEeHCTBHA Pa3AWYHBIX OPraHOB rocynap-
CTBEHHOU BAACTH II0 OTHOIIEHHIO K YEAOBEKY HOAYKHBI COOTBETCTBOBATEH 3TOMY.
JIOCTOMHCTBO YeAOBEKa — 3TO Ta IpaHHNa, KOTOPYIO I'OCYyIapCTBO HE MHOAKHO
IIepecTynaTh Bo n3bexkaHNe IPUHSITHL U IIPUMEHEHNd ITpaBOHAPYLIAOIINX aK-
TOB B IIPOIIECCE CBOEH HedATEeABHOCTH. MOXKHO CKas3aTb, YTO IIPaBOTBOPYECTBO
U IPaBOIIPHMEHEHHE CBSI3aHbI IIPABOBBIM HMIIEPATUBOM HEHAPYIIIAeMOCTH 0-
CTOHMHCTBA YeAoBeKa. [JoOCTOMHCTBO YeAOBEKa — 3TO TO OCHOBAaHHE, Ha KOTOPOM
CTPOUTCS IIPABOIIOPSIIOK.

B crarre 21 Koucrurynnu Poccuiickoit Penepaliiy 3aKpernAeHo, YTo JOCTO-
WHCTBO AMYHOCTH OXpaHseTCd 3aKOHOM. HuyTo He MOxKeT ObITH OCHOBAHHEM
JAS eTo yMaAeHUus. HUKTO He JOAXKEH ITOABEepPraThCs IMBITKAM, HACHAWIO, APYTO-
My 3KECTOKOMY OOpAaIlleHHIO HAH HaKa3aHui. HUKTO He MoxKeT ObITEH 6e3 mobpo-
BOABHOTO COTAACHS IIOABEPTHYT MEAMIIMHCKUM, HAYYHBIM HAW HHBIM OIIBITaM.
B Koucrutryiiuu Poccutickoii Penepanuy TEpMUH «JOCTOMHAsS KHU3HB» HCIIOAB-
3yeTcs B TEKCTE CT. 7, B KOTOPOM IOBOPUTCH O II€AH POCCHMCKOTO rocygapcTBa
KaK COILIMaAbHOI'O rocyapcTBa.

B mocaennue rozbl IpaBoBO€ U MOPAABHOE BOCIIPUATHE IIOHATHI YeAOBede-
CKOT'O JIOCTOMHCTBa BHOBBb OKAa3aA0Ch B IIEHTPE BHHMAaHMUS, IIOCKOABKY Ha CO-
BEPIIEHHO OIIPEeIEACHHBIE ITPAKTUYECKHE U IIOAUTHYECKHE BOIIPOCHI HEBO3MOXK-
HO OBIAO HAHTH Goace WA MeHee YIOBAETBOPUTEALHBIE OTBETHI. IJTO IIpEeKIe
BCEro Kacaercsl, HalIpuMep, OMO3THKH, U OCOGEHHO HCCAEIOBAHUS CTBOAOBBIX
KAETOK, KAOHUPOBAHHS, a TaKxXKe IIPEUMIIAQHTAIIMOHHON TeHeTHYEeCKOH 1HuarHo-
CTUKY U T. O. [AamaeBa, B.B., 2020, c. 32].

Kpome Toro, 6moaTHKa B IIOCA€QHME IoAbl, 0OCyzKoas BOIIPOCHI cTaTyca de-
AOBEYECKOTO 3MOPHOHA, BBIXOAUT Ha COBEPIICHHO HOBYIO, paHee HEeHU3BECTHYIO
IpobAEMY, COCTOSIIYIO B TOM, CAENyET AM IIPHU3HATH YEAOBEUYECKUI SMOpPUOH
AWYHOCTBIO U TEM CaMbIM — cyObpeKTOM IpaBa. CocTaBHON COBpeMEHHOH da-
CTBIO OHOIOPHUCIIPYAEHIINU SBASIeTCH OHOIOCT€HE3HC, MAUW OHOIIpaBO, KOTOPOe
HCCAEAYEeT C IIPAaBOBOM TOYKH 3PEHHS IEePHOJ KU3HHU YeA0OBeKa C MOMEHTAa 3a-
yaTug no ero poxaeHud [Tokarczyk, R., 2009, p. 151]. B aToM cMmbBICAE OYEeHBb
BasKHOE 3Ha4YeHUe nMeeT KOHBEHIIHS O 3allUTe [IPaB YeAOBeKa U YeAOBEUYECKO-
ro JOCTOMHCTBA B CBHA3U C IPHUMEHEHHEeM OHMOAOTHH U MEeOUIIUHBI: KOHBEHIIVd
0 IIpaBax YeAoBeKa U OumoMenunuHe (mpuHsata KomureroM muHHCTpOB CoBeTa
EBpomns! 19 Hosabpsa 1996 r.) ETS N 1642,

B KOHCTUTYLIUSAX psa CTPaH €CTh CTAThU, KOTOPBIE ITI03BOASIOT PACCYXKIATH
0 IIPaBOBOM cTaTyce 3MOpuoHa. Hanpumep, B KoHCTUTYyUAX Yexuu (4. 1 cT. 6)°
u CnaoBakuu (4. 1 ct. 15)* comepskaTcs MOAOXKEHUS O TOM, UTO «deAOBedecKas
JKU3HBb JOCTOMHA OXpaHbl elle no poxaeHus». CoraacHo 1. 3.1.3 crt. 40 Kon-

2 CmpaBouyHad npaBoBas cucreMa «KoHCcyAbTaHTIIAIOCH.
3 Koucturyuuu rocyaapcts EBponsr : B 3 T. M. : Hopma, 2001. T. 3. C. 491-531.
4 Koucturyuuu rocyaapcts Esponsr. T. 3. C. 103-159.
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CTUTYIIMU MpAaHOINHN «TOCYyJapCTBO IPU3HAET IIPaBO Ha KU3HB HEPOKIEHHOTO
U, UMes B BHY PaBHOE IIpaBO Ha XKU3Hb MaTepH, rapaHTHUPyeT B CBOUX 3aKO-
Hax yBaxkK€HHE M, HACKOABKO 3TO BO3MOXKHO, 3allIHINAET U IIOAAEPKUBAET CBO-
UMHU 3aKOHaMHM 3To ITpaBo»’. B koHcTuTyuu lIseiapuu ects cT. 119 «Pemnpo-
OyKTHUBHad MEOUIIMHA U I'€HHasd UHXKEHEPHsS Y€AOBEKar», B 4aCTH BTOPOH KOTO-
poit ykazano, 4to «Co03 H31aeT IpealIucaHnud 00 oOpallleHHuU C YeAOBEYECKUM
3apOABIIIEBEIM U HACAEACTBEHHBIM MaTeprasoM. OH 3a00THUTCS IIPHU 3TOM 00
OXpaHe YeAOBEYECKOI'0 JOCTOMHCTBA, AMYHOCTH U CEMBU...»°.

[Tpo6aema oxXpaHbl HEAOBEYECKOI'0 JOCTOMHCTBA 000CTPHAACE B CBI3H C ITAH-
nemueit COVID-19. B 3ToM acriektTe o4eHb BasKHOE 3HAYEHUE UMeEeT NOKYMEHT
SG/Inf (2020)11 Respecting democracy, rule of law and human rights in the
framework of the COVID-19 sanitary crisis. A toolkit for member states” (Co-
OAIOZIEHME HPUHIIUIIOB AEMOKPATHU, BEPXOBEHCTBA IIpaBa U IIpaB YeAOBEKa
B YCAOBHUIX amnuaeMuosorudeckoro kpusuca COVID-19. PykoBoacTBO g ro-
CyIapCTB-4YA€HOB), BBIIIYIIIEHHBIN ['eHepaabHBIM cekperapeM CoBera EBpoIbI
BECHOM 3TOro roza. B 3ToM MOKyMEHTE OTMEYAEeTCd, YTO OCHOBHAd COIHAAB-
Has, IIOAUTHYECKasd U IpaBoBas IIpobaeMa, ¢ KOTOPOH CTAAKHUBAIOTCA rocynap-
ctBa — YaeHbl CoBetra EBpoIbI, 3aKAIOUaeTCS B HX CIOCOOHOCTH 3(P(PeKTHBHO
pearupoBaTh Ha 3TOT KPU3HUC, HE [OIIyCKad IIPU 3TOM TOro, YTOOBI IIpUHUMAae-
MBbI€ MMM MEPBI [IOCTaBHUAH IO, yTPO3y OCHOBOIIOAATAIOIINE IEHHOCTH EBpPOIIHI,
TaKHhe KaK JeMOKpaTHs, BEpPXOBEHCTBO IIpaBa U IIpaBa deaoBeKa. B KadecTBe
HE HapyLIaeMbIX HU IIPU KaKHUX YCAOBHLX IIPU3HAIOTCA IPABO HA KU3HBb, 34 HC-
KAIOUEHHEM IIPaBOMEPHBIX BOEHHBIX AEeUCTBUH; 3aIIpellleHIe IIBITOK U Oecueno-
BEYHOTO MAHM YHHIKAIOIIET0 YEAOBEUYECKOE MTOCTOUHCTBO OOpAallleHUs MAW HaKa-
3aHU4d; IPaBHAO O HAaKa3aHUU HCKAIOUNTEABHO HA OCHOBAaHHU 3aKOHA, a TaKiKe
HHbIE IIpaBa, IPeayCMOTPEHHbIe EBPONENCKON KOHBEHIIUEN II0 ITpaBaM YE€AO-
BeKa U IIpoToKoAaMH K Hell. Ocobo caeyeT MOMUEPKHYTH HEOOXOAUMOCTD 3a-
ITUTHI YaCTHOM KM3HU U IIE€PCOHAABHBIX MAHHBIX IPHU INaHAeMuu. OOHUM U3
CPEICTB, KOTOPBIE CIIOCOOCTBYIOT CAEPIKUBAHHIO U IIPEKPAIICHUIO ITaHIEeMUH,
[IPpU3HAHBI HOBBIE TEXHOAOTHH OOCTYIIa K IIEPCOHAABLHBIM NAHHBIM H HUX o0pa-
6oTke. CoBpeMeHHbIE TUPPOBBIE TEXHOAOTHH, C TIOMOIIBI0O KOTOPBIX 00pabaTh-
BaIOTCS JAHHbIE T€OAOKAIINY, 00eCIIeYNBaeTCs PaclIlo3HaBaHUE AUIL U T. 1., MO-
TYT HCIIOAB30BATBLCH A HEOOOCHOBAHHOI'O BMEIIATEABCTBA B YACTHYIO JKU3Hb
rpaskaaH IIo[ BUOOM OOPBOBI ¢ HETATUBHBIMU ITIOCAEACTBUSIMU ITaHAEMUH, YTO
MOZKET IIPUBECTH K YMAACHHIO JOCTOMHCTBA YEAOBEKA.

000011121 BCe BBIIEHU3A0KEHHOE, MOKHO CAEAATE BBIBOJ, O TOM, UTO IIOHSTHE
«IOCTOMHCTBO YEAOBEKa» Iropaso MINPe MOHATHUH «TOCTOMHCTBO AUYHOCTHY, I10-
CKOABKY OHO BKAIOYAeT B celsl HE TOABKO IOPHANYECKHE, HO U OHMOAOTHYECKHUE,
MEeIUITMHCKHUE U COLIMaAbHO-3KOHOMUYECKHE COCTaBASONHE. [JOCTOMHCTBO de-
AOBEKAa — 3TO IIPaBOBOY MHCTHUTYT, IOTOMY YTO OH COCTOHUT U3 CHCTEMBI HOPM U
IIPUHIIUIIOB IIpaBa, KOTOPhIe HAallpaBAEHbBI Ha ITPU3HAHUE U 3aIIUTY BCEX €TI0 CO-

5 Koncrurynuu rocygapcts Espormer. T. 1. C. 775-817.
6 Koucruryuuu rocynapcts Espomner. T. 3. C. 531-581.
7 TIIpaBocymue/Justice. 2020. T. 2, Ne 2. C. 214-224.
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CTaBASIONIUX 9AeMEHTOB. O6 3TOM 00BEKTUBHO CBUIETEABLCTBYIOT IIPUBEACHHBIE
U IPOaHaAAU3UPOBAHHBIE B HACTOMAIIEH CTAaThe CIIEITHAABHAS HAydHas AHUTEPA-
Typa, MEXAYHAPOAHbIE TTPABOBbIE JOKYMEHTHI U HAITMOHAABHBIE HOPMATHBHBIE
IIPpaBOBbBIE AKTHI.

TakuMm 06pa3oM, UCXOIsI U3 OE3YCAOBHOM TEOPETUIECKOM 1 ITPAKTHIECKOH 3HA-
YHUMOCTHU IIPAaBOBOTO ODECIIEYEHHST U OXPaHBI JOCTOMHCTBA YEAOBEKA B YCAOBHU-
SIX CAOXKUBIIIEHCST HETTPOCTOM COITHMAABHO-9KOHOMHYECKOM OOCTAHOBKH 3Ta IIPO-
OaeMa OCTpO HyKIaeTcsl B masbHelIeidl paspaborke. Ha ocHoBe maHHOro hax-
Ta, KAaK [IPEACTABASIETCS, BO3MOXKHO OOBEIUHEHNE HHTEAAEKTYAABHBIX YCHAWM
KakK y4eHbIX BHYTPU CTPaHBI, TAK U IIPEACTAaBUTEAEH HAYKU APYTUX CTPaH C Ie-
ABIO (POPMHPOBAHUS JOKTPUHBI, HAUOOAEE aIEKBATHO COOTBETCTBYIOIIEY BasKHO-
CTHU NCCACOOBaHUA U peLHeHI/IH 9TOro, KOMIIAEKCHOTIO IIO CBOCﬁ HpI/IpO}Ie ABACHUMA.
Penakiusa xypHaasa «IIpaBocynue/Justice» 6ymet ymeaaTs ocoboe BHUMaHHE Ma-
TepHasaM TaKOI'o PoJa C LEABIO UX OIyOAMKOBAaHUS Ha CTPaHUIIAX KypHaAa.

B.H. KopHes,

doxmop ropuouueckux Hayk, npogeccop,

3asedyrowuil Kagedpoii KOHCMUMYUUOHHO20 Npasa
umeru H.B. Bumpyka, npopexmop no HayuHol pabome
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YyHusepcumema npasocyous,

2nagHbslil pedaxmop skypHana «Ipasocyoue/Justice»
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AHHOTauuA

BsegeHune. CoBpeMeHHOEe COCTOSIHWE YrONOBHO-MONUTUYECKON Teopumn TpebyeT He TONbKO ee
cofepxxaTeflbHoro, HoO U METOLONOrM4eCKOro OGHOBIIEHNS Kak 3a CYeT akTVBaLMN HOBbIX Me-
TOAOB W HaMpaBneHWn nccnefoBaHuns, Tak 1 3a CHeT peakTyanuaaunm N3BecTHbIX MeTOJ0NOor -
HYeCKMX NPUHUKMNOB. O,qHI/IM N3 Taknx nNpuHUUNOB, B HeKOTOpOVI CTeneHn aucKkpeanTmposasLLNX
cebs B MCTOPUN OTEHECTBEHHON HAyKW, HO HE PacKpbIBLLMX B MOMHOM Mepe CBOW noTeHuman,
ABNAETCA MPUHLMM eAMHCTBA U 60pbObl MPOTUBOMONIOXHOCTEN, COCTaBNAOLLUMIA AAPO Ananek-
THU4eCKoW MeTogonorun. JlnweHHoe naeonorn4eckoro dnepa nccnefoBaHne yrofioBHON Nonu-
TUKM C TOYKWN 3PEHUS aHanm3a COCTaBNSoLMX ee MPOTUBOPEHUIA ABNAETCA HOBOM M Nepcrek-
TVMBHOW 3aa4ei 0Te4eCTBEHHOM IOPUONHECKON HAYKW.

Marepmanbl n merofbl. MCCﬂeﬂOBaHMe BbIMOMHEHO B TpaAMUUAX AnanekTn4eckoro noHMMaHus
cofepXXaHus 1 CyLLHOCTM Nto6Oro CoLmanbHOro ABMEHNS, COrNacHO KOTOPOMY ero COCTOsiHVE B
KaXKAbIA KOHKPETHbIN MOMEHT BPEMEHM OnpefenseTcs COAepXaHnem 1 COOTHOLLIEHNEM o6pa-
3YIOLLMX 3TO SIBMEHWE NPOTUBOMNONOXHOCTEN. C 3TUX NO3NLUIA NCCNEROBaHMIO NOABEPrHyTa Te-
KyLLlasa npakTuka peanvuaaumm yrorioBHOW NMOMNTUKN 1 ee OLeHKa B COBPEMEHHOM nuTeparype.
PesynbTatel nccnegosanus. B aHanuse cuctembl NPOTMBOPEYUIA YrONIOBHOW MOMUTUKU Mep-
CNEKTVBHbIM NPELCTaBNSETCS BblAeNEeHNE C NOCNenyoLMM CaMOCTOATENbHBIM UCCIIE[0BaHM-
eM ABYX rpynn: NPOTUBOPEYns Pa3BuUTUSA U NPOTUBOPEUNS PYHKLMOHNPOBAHMS YrONOBHON MNO-
nuTukwn. NMocnegHve NpeacTaBnaloT CO60M OTHOLLEHUE MeXAY NPOTUBOMONOXHbLIMU XapaKTepu-
CTUKamu (PYHKLUMOHNPOBAHWUSA YrOIOBHOW MOMUTUKM B AaHHbIA KOHKPETHBIN MOMEHT BPEMEHW,
KOTOpOEe pasBMBaEeTCs B Npefenax ornpefesieHHoro nHtepeana passuTUa NONUTUKN U NPOsiB-
nsaeT cebs Kak Hekas TeHaeHums. OHM MOryT 6bITb NPeAcTaBeHbl B BUAE HECKOSbKMX rpymnn,
packpblBalOLLMX AVANEKTUKY MAeaNbHOro0 N MaTtepuanbHOro, CTPYKTypbl U OYHKLMIA CUCTEMBI,
LOMKHOrO 1 CyLLero.

O6cyxaenve v 3akmoderre. TPUHLMNNANBHO BaXKHO pasnunyaTb NPOTUBOPEYNs B (DyHKLMO-
HVPOBaHWW YrONOBHOM MOMNTUKN Y CYOBEKTUBHYIO OLIEHKY YrOfIOBHOW MOMUTUKM Kak NPOTUBO-
peymByto. Ecnn cy6bekTMBHasA oueHKa AMKTYeTCA BO MHOrOM MAEONOrM4eckon no3unumen Ha-
6nofgarens, To 06beKTUBHbIE NPOTUBOPEYNS (DYHKLIMOHMPOBAHNS YrONOBHOM MONIUTUKN Xapak-
Tepu3yrTcAa Be4HbIM COCyLLieCTBOBaHUEM I'IpOTVIBOnOﬂO)KHOCTePI N UX HEYHNYTOXMUMOCTbBIO, YTO
npegnonaraeTt Ux paspeLleHne B yCnoBmUAX NONMMBEKTOPHOro pa3BnTua O6LU,eCTBa Ha gemMokpa-
TUYECKMX Hayanax 3a c4eT AOCTVXKEHWUs cornacus, a B HEKOTOPbIX CIyYasx — KOMMpomuccea.
PaspelueHve npoTvBopeUnii (PyHKLMOHMPOBAHNS YrONOBHON MOMUTUKM AOSHKHO ObiTb MOAHM-
HEHO He CTOSbKO LieNnn ONTUMM3auum NpaBoTBOPHECKON MM NPaBONPUMEHWUTENbHOW AeATenb-
HOCTW, CKOJIbKO LieNivi MMHUMU3aLmmn NPecTyNHOCTN U 3aLUMTbl KOHCTUTYLIMOHHbIX LIEHHOCTEN OT
KPUMUHAIbHbIX Yrpo3.

© lMyposoykuH 10.E., Babaes M.M., 2020
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cTema NpoTUBOPEYNIA YrONOBHOM NONUTUKN, OYHKLMOHUPOBAHWE U pa3BUTUE YroNOBHOM NOSKU-
TVKM, paspeLLeHre NPOTUBOPEYNIA YrONIOBHOW MONUTUKK, 6opbba 1 eOMHCTBO NMPOTUBOMOOX-
HOCTEN
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Abstract

Introduction. The current state of criminal-political theory requires not only a substantive, but also
a methodological renewal. This is both through the active creation of new methods and research
directions, and also by utilization of already well established methodological principles. One of
these principles, is the principle of unity and the struggle of opposites, which taken together
constitute the core of dialectical methodology. This to some extent discredited in the history of
Russian science, but its potential has not been fully revealed. Deprived of ideological flair, the
study of criminal policy from the point of view of analysing its constituent contradictions is a new
and promising area of research in the sphere of domestic legal science.

Materials and Methods. The study was carried out using the tradition of dialectical understanding
of the content and essence of any social phenomenon. This is by a methodology where its state
at each specific moment of time is determined by the content and ratio of the opposites that form
this phenomenon. From these positions, the current practice of the implementation of criminal
policy and its assessment in modern literature are the subject of research.

Results. In the analysis of the system of contradictions in criminal policy, it is promising to single
for future independent research, two areas. The first is contradictions in the development and
contradictions in the functioning of criminal policy. The second is the representation of the
relationship between the opposite characteristics of the functioning of criminal policy at a given
moment in time. This develops within a certain interval of policy development and manifests itself
as a type of tendency. They can both be presented in the form of several groups that reveal the
dialectic of the ideal and the material, the structure and functions of the system, the forthcomingly
due and the current existing.

Discussion and Conclusion. It is fundamentally important to distinguish between contradictions
in the functioning of criminal policy and the subjective assessment of criminal policy itself as
contradictory. If the subjective assessment is largely dictated by the ideological position of the
observer, then the objective contradictions in the functioning of criminal policy are characterised
by the eternal coexistence of opposites and their indestructibility. This presupposes their
resolution in the context of the multi-vector development of society on a democratic basis by
reaching agreement, and in some cases a compromise. The resolution of contradictions in
the functioning of criminal policy should be subordinated not so much to the goal of optimising
lawmaking or law enforcement activities, but rather to the goal of minimising crime and protecting
constitutional values from criminal threats.

Keywords: methodology of criminal policy, dialectical contradictions, system of contradictions
in criminal policy, functioning and development of criminal policy, resolution of contradictions in
criminal policy, struggle and unity of opposites

Pravosudie/Justice. Vol. 2, no. 4. 2020. Original Papers



16 lMpaBocyawne / Justice

For citation: Pudovochkin, Y.E. and Babayev, M.M., 2020. The need to update research
methodology in criminal law science. Pravosudie/Justice, 2(4), pp. 14—43. DOI: 10.17238/2686-
9241.2020.4.14-43

BBeaenue

06 akmyansHoCcMu OUANEKMUUECK020 NO3HAHUSL NPOMUEBOpeUUil
Y20/108HOIU nonumuKu

npO6AeMBI dopMUPOBaHUS, PEAAN3AIINH, OLIEHKH U KOPPEKTHPOBKH YI'OAOB-
HOM OAUTHKU CTPAHBI COCTABASIOT 3HAYHUMBIH KOMIIOHEHT O0IIECTBEHHO-IIOAU-
THUYECKOr0 M HAy4YHOro AUCKypca. Hempekpamaromuecsa TpaHcopManuy yro-
AOBHOT'O 3aKOHOZIATEABCTBA, CBf3aHHBbIE U HE CBd3aHHBbIE C 9TUM H3MEHEHUd
CyZeOHOM MPaKTHUKH, HAPACTAIOILINHE BaA HAYYHBIX ITyOAUKAIIHUE — BCe 3TO, C OJ-
HO CTOPOHBI, OTpaXkaeT rAYOOKYI0 3aHHTEPECOBAHHOCTHL ofIiecTBa B 3pdeK-
TUBHOCTH YTOAOBHO-TIOAUTHUYECKOI'O Kypca, HO, C APYTO¥ CTOPOHBI, BBICTYIIAET
ABHBIM ITOKa3aTeAeM HEYIOBAETBOPEHHOCTH €r0 TEeKYIIUM COCTOSHUEM, CBUIE-
TEABCTBYET O HEIPEeKpAalllaloIleMcs ITOHCKEe ITyTell M CPeIaCTB €ro MOIAEepHH3a-
LHH.

Bo MHOrom coraacoBaHHBIE OIIEHKH POCCHMCKOH YTrOAOBHOM IIOAMTHUKHU CO
CTOPOHBI BUAHBIX OT€YECTBEHHBIX CIIEIIMAAMCTOB 3aKAIOYAIOTCS B KOHCTaTallUH
€e aCHCTEeMHOCTH, HecOaAaHCHPOBAHHOCTH, HEAAEKBATHOCTH. OTH XapaKTepH-
CTHUKHU HCIOAB3YIOTCH AMOO A TIOATBEPIKIOCHUS BBIBOAA O IPeOBIBAHHU YIO-
AOBHOU IIOAUTHKHU B 3aTHKHOM CHUCTEMHOM Kpusuce [AasekceeB, A.U., OBUnuH-
ckuii, B.C., TloGeraiino, 2.P., 2006], aAub0 Oas apTyMEHTAIIMH Te3uca o op-
MHUPOBaHUU B CTPAHE HOBOM MOIEAM YTOAOBHOM IOAWUTHKU [Babae, M.M. u
[IymosoukuH, IO.E., 2020]. HezaBuCHMO OT TOr0, BOCIPHUHHUMAETCSI COBPEMEH-
HOE€ COCTOSIHHE YTOAOBHOM ITOAUTHKH KaK KPHU3HUC «CTapoM» HAM CTAaHOBACHHE
«HOBOM» yTOAOBHOM ITOAUTHUKH, OOILIIM MECTOM BCEX PaCCyKIAeHUN 0 Hell BBICTY-
I1aeT IIOAOKEHHE, COTAACHO KOTOPOMY ITIOAUTHKA IIPOTUBOAEHCTBHA IIPECTYIIHO-
CTHU B coBpeMeHHOH Poccuu roaHa BHYTPEHHUX IIPOTHBOPEYUH.

Ucxomnaga oneHKa (peHOMeHa IIPOTUBOPEYUN YTOAOBHOH IIOAUTHKU B COBpe-
MEHHOM HAayKe BO MHOTOM OIIPEAEAdETCS IIapaaurMon, 3aJaHHON AOTUKON ApHU-
CTOTEASI, B paMKaxX KOTOPOH IIPOTHUBOPEYUS BOCIIPUHUMAIOTCH HE HHAUE KaK Jie-
PEKT HAM HEOIIyCTUMOE COCTOSIHUE, C TOH AUIIE IIPUHIIUITHAABHOH OrOBOPKOH,
4TO TPeOOBAHUIO HEOIIYCTUMOCTU IIPOTHBOPEYNH KaK Ae(eKTy [103HABATEAb-
HOM NesSTeAbHOCTH IIPUIAH CTATyC OHTOAOTMYECKON XapaKTEePHUCTUKH YTOAOB-
Ho# moanTuku. OTCI0A IpenaaraeMbId OGOABIIIHHCTBOM PELIENT OIITHMH3AIUU
IIOAUTHKH BKAIOYAET HEOOXOIUMOCTh YCTPAHEHHUS €€ IIPOTHBOPEYHH.

He yraybagsach B o6cyzkaeHMe IpobaeMbl IPOTHBOPEYHH v ApuctoTeas U 'e-
read, DaMaTys O TOM, YTO 3TOH TeMe IIOCBSAIIEH 3HAYHUTEABHBIH MacCUB (PU-
aocodeckoit autepatyps! [[ITomos, B.B., 2013; Bacuawses, C.®., 2014], ormeTuM
IIPUMEHHUTEABHO K HAlllEX TEME, YTO BOCIIPUATHE IIPOTUBOPEYHUN YTOAOBHOH I10-
AVTHKH TOABKO U HCKAIOUHUTEABHO B KQ4eCTBE ee 1e(peKTOB He CIIOCOOCTBYET HU
IIpolleccaM ee IIO3HaHUs, HU paboTe 110 OITHUMH3AIIUH XOTs ObI IIOTOMY, YTO HHU
OZlHA U3 IIPOTHBOIIOAOXKHBIX OHTOAOTHYECKHUX XapaKTePUCTHUK IIOAUTHKH HE MO-
JKeT caMa 1o cebe CUYUTAThCS BEPHOM W MPaBUABHOM HMAM, HA0O0POT, OIIHO0Y-
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HO 110 OTHOIIIEHHIO K CBOEH IIPOTUBOIIOAOKHOCTH. MeTOJ0AOTHYECKHU YIIePOHbI
YTBEPKIAEHUS O TOM, HaIIPHUMeEp, YTO I'yMaHHUCTHUYEeCKasd YIrOAOBHAS ITOAUTHUKA
BEepHA, a PEerpeccHBHAad — OIIMOOYHA, YTO B PACXOKAEHHUAX MEXKIY 3aKOHOM
YU IPaKTHUKON HCTHHA BCerJa Ha CTOPOHE 3akoHa W T. A. COOTHOIIIEHHE MeXK-
Iy OBITHUHBIMH XapaKTEPHUCTUKAMU YIOAOBHOU ITOAHUTHKHU B paMKaxX KOHIIEIITa
IIPOTHUBOPEYHNS JOAKHO HCCAENOBATHCH C UCIIOAB30BAHHEM IIPEUMYIIECTB rere-
A€BCKOT0 IIOHUMAaHUs [IPOTUBOIIOAOKHOCTEH KaK HEOOXOAUMBIX, IMMaHEHTHBIX
CBOMCTB AIOO0Or0o O0OBEKTa U IIPOTHBOPEYHY KaK AUAAEKTHYECKUX OTHOLIEHUH
MeXKy HUMU.

«/IlnareKTHYEeCKOe MPOTHUBOPEYHE OTHOCHTCS K CUTyallusaM, KOIZa JAeMEH-
TBI 9K3UCTEHIIHAABHO IIPEAIIOAATAIOT APYT APYyra, HO HAXOASITCSI B KOH(PAUKTE.
OAEeMEHTHI HAXOAATCH B JUAACKTHYECKOM IIPOTHBOPEYNH, KOT/Ia OfHA IIPEIIIO-
CBIAKA HE MOXKeT OBITh VZIOBAECTBOPEHA HCKAIOYEHHEM APYroM, ¢ KOTOPOI OHa
BHYTpPEHHE CBd3aHa. ... Teopus NO0AKHA OBITH B COCTOSHHH HAEHTHUMUIIIPO-
BaTh U OOBSICHUTH PA3AHYHBIE, IIPOTHBOIIOAOXKHBIE M HCKAIOUHUTEABHBIE IIOAO-
JKEHHH, KOTOPble IOPOXKIAET COLIMAABHBIM M HMCTOPHYECKHH heHOMeH. Takum
o6paszoM, TeopHsd, yTBepKAaIoIas, YTo oba “p” u “not-p” BepHBI, MOXKET OCKOP-
6uTh cucteMy (POPMaAbHOHM AOTHMKH, HO MOXKeET 60Aee BEpPHO OXBATHUTH PA3AWY-
HBIE aCIIeKThI 00beKTa uccaegoBanus» [Norrie, A., 1996, p. 545].

B mgmasekTHKe IIpPOTHBOpEYUE IIPEACTaBAIET COOOH CYIIHOCTHYIO XapaKTe-
pucTuky 6brTHs. Kak mumier cam [ereab, «AHIIb JOBEOEHHBIE M0 KpatiHeil cre-
IIEHU IIPOTHBOPEYHs, MHOroob6pasHble [MOMEHTHI| CTAHOBATCH AESITEABHBIMH U
JKU3HEHHBIMHU 10 OTHOIIIEHHIO APYT K APYTY U IIPHOOpPETaloT B HEM Ty OTpPHIIA-
TEABHOCTD, KOTOPas €CTh HMMaHEHTHAas IIyAbCAIINS CaMOABHUXKEHUS U KU3HEH-
HocTm» [[erean, I.B.®., 1970, c. 68].

B mocaemHue necaTHAeTHS B OTEYECTBEHHOH YTOAOBHO-IIPABOBOM HayKe
CKAQbIBaETCHd HEONHO3HAYHOE OTHOIIEHHE K THOCEOAOTHMYECKHM BO3MOIKHO-
CTSIM AVaAeKTUKH. [Ipy TOM 4TO enBa AW He KasKaad AVCCEePTAallus B OIIMCAHUU
€e MEeTOOAOTHYECKOH OCHOBBI CONEPKUT PUTYAABHYIO CCBHIAKY Ha HCIIOAB30Ba-
HHE KaTeropuil W IPHUHIIUIIOB AUAAEKTHKH, CaM 3TOT METO[ IPaKTHUYECKU He
pa3BepTEIBaeTCd B TEKCTE HAYYHBIX paboT. Pruaocobl 0TMEYAaIOT, YTO OTEYECT-
BEHHBIE CIIEIIHAAUCTBI B 00AACTH Pa3AWYHBIX IIPOOAEM COILIMAABHOI'O M I'YMaHU-
TapHOro 3HAHHUS (PAKTUYECKH OTKA3aAUCH OT JUAACKTHKH HMEHHO TOra, Koraa
HayKa U oOIIleCTBEHHAS JKW3Hb HAYaAW HCIBITBIBATH B Hell XKIy4yl0 IIOTPed-
HOCTB [MeTaoB, B.U., 1997, c. 159]. Takoe 11oaroKeHUE IBAIETCS CAEACTBUEM U
OUCKPEIUTAIUN TUAACKTUKH B CHAY HCIIOAB30BAHHS €€ B UICOAOTHYECKHX IIe-
ASIX HAYKOM COBETCKOTO BPEMEHH, U OTCYTCTBHS €€ COBPEMEHHBIX (PUAOCOPCKUX
UHTepIIpeTanuii, ¥ 6e3yCAOBHBIX CAOKHOCTEM, KOTOPbIE BO3HUKAIOT B IIPOLIEC-
Ce AMaAEKTUYECKOIro II03HAaHUS YTOAOBHO-IIOAUTHYECKHUX U YTOAOBHO-IIPABOBBIX
apobaem.

Mekny TeM HCCA€NOBaHHE YTOAOBHOM IIOAHTHKM C TOYKH 3PEHUS AUAANEK-
TUKHU IIPOTUBOPEYUH, AHIIIEHHOE HIEOAOTHYECKHX IIPUCTPACTHN H IITaMIIOB,
OTKpPbIBaA€T HOBBbIE IIE€PCIIEKTUBHI [T03HAHUSA HCTOKOB €€ (pOpMHPOBAHUS, OCO-
OeHHoCcTeY (OYHKIIMOHHPOBAHUS M HAIIpaBAeHUH pasButud. IIpoTHBOpedne,
kak nuniet [.T. 2KoBTyH, IBASIETCS «...OHOH M3 CaMBbIX 3aralOYHBIX U YBAEKA-
TEABHBIX 00AaCTel NMaAeKTHKH, IPUBOALIIIEH B TPEIeT U AYyXOBHOE HAIIPSKe-
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HHE MBICAAIIETO CyObeKTa»; OHO BBICTYIIAET «...[IOMCTHUHE, HEPBHBIM IIEHTPOM,
AOpOM OUAAEKTHUKU. [IpoTHBOpedre B IIPOIIECCE OCMBICAEHHS TOTO HAW HHOTO
IIpenMeTa — 3TO BCerza IIpobaeMa, IIYHKT BBICIIET0 HaIMPAXKEHUd AyXa, TOYKa
pocTa 3HaHUs... Haau4yune IpoTUBOpEYNd €CTh KPUTEPHUH UCTUHBI, a €r0 OTCYyT-
CcTBHE — KpuTepui 3abayxxnenus» [2Kostys, [1.T., 2010, c. 6].

OcHOBHAafA 4acThb

ITpomueopeuust y20n106HOIU nonumukKu: HeobxooumesLe
MemoooniozuuecKue NOsICHEeHUsL

B mpemearHO 00IIleM M He HyKIAIOIIEMCS B KPUTHKE IIOHUMaHHWH IIPOTHBOpPE-
YHe MOIKET OBITH OTIPEICACHO KaK HEKHUH TUII OTHOILEHUH MEXIY «IeM-TO» pas3-
Aandamonmmcd. IIpaBUABHOE NMOHMMaHHE IIPOTUBOPEYHUH YTOAOBHOH ITOAUTHKH
TpeOyeT ySICHEHHUS KaK MUHHMYM ABYX UCXOAHBIX TOYEK B 3TOM OIIPEIEACHUU:
(a) Mexkoy YeM CKAabIBAETCS HCCAELyeMOe OTHOIIeHUe U (0) KAaKOBO comepska-
HHE 3TOr0 OTHOIIIECHHUS.

B nepBoM caydae Hamo IIOHATH U IIPUMEHHUTH IIPHUHITUITHAABHO BaskHOE (DH-
AOCOPCKOE IIOAOZKEHHE O TOM, UTO IIPOTHUBOPEYUS MOTYT CKAAIBIBATHCS TOAB-
KO MEXIy IIPOTHUBOIIOAOKHOCTSMHU, a IIPOTUBOIIOAOKHOCTH, B CBOIO OYE€PEb,
IIPEeNCTAaBAIIOT COOOH pe3yAbTaT AUXOTOMHYECKOro neaeHud enuHoro (!) Kaacca
IIpeaMEeTOB I10 IIPU3HAKY HAAHYHUS UAU OTCYTCTBHA KaKOH-AN00 XapaKTepUCTH-
KU. [IpOTHBOIIOAOZKHOCTH — 3TO BCErja IIOAKAACChHI OAHOrO Kaacca. B aToi cBd3u
HE MOXKET CYIIECTBOBAThb IIPOTUBOPEYUN MEXKAY YTOAOBHON IOAUTHKON U 3KO-
HOMUKOM, MKy YrOAOBHOM IIOAMTHKOH M memorpadueil, Tak KakK IIOAUTHKA,
9KOHOMHKA U AeMorpadud He SBAFI0OTCH o0beKTaMu oqHoro poaa. Ho nmpu aTom
BIIOAHE MBICAMIMEBI, PEAABHO IIPOIBALIOT ce0si U TpeOyIoT ITI03HAHUSA IPOTUBOPE-
4Hd MEXKY YTOAOBHOM IIOAMTHUKOM M 3KOHOMHUYECKOU IOAUTHUKOM, MEXKY yro-
AOBHO¥ MOAHTHKOHN U meMorpaduIeCcKOd ITOAUTUKOH U T. M., IIOCKOABKY TaKUe
IIPOTHBOPEYHNA OTPAZKAIOT OTHOILEHHE MEXIY ABYMS ITPOTHUBOIIOAOKHBIMU BH-
JaMH{ OJHOTO poaa — MEKAY «yTOAOBHOM» U «HEYTOAOBHOM» IIOAUTHKOM.

OTO0 06CTOATEABCTBO HMMeEET BasKHOE 3HAYEHUE A IIOHUMAHUS CHUCTEMBI
IIPOTHUBOPEYNH YTOAOBHOM IMTOAUTUKH. OHO ITO3BOASIET Y3KE B IIEPBOM IPUOAMKeE-
HHH 4eTKO audpdepeHINpoBaTh KaKk MUHUMYM JBa YPOBHS IIPOTHBOPEYH: BO-
IIEPBBIX, MEXAY YTOAOBHOM ITOAUTHKOMU M COIIOCTABUMBIMU C HEH CYIIHOCTAMHU
(IIpaBOBOM TOAWMTHUKOM, SKOHOMUYECKOH ITOAUTHUKOM, COITMAaABHOM ITOAWUTHUKOM,
BHEIITHEH ITOAUTHUKOU U T. [I.); BO-BTOPBIX, BHYTPU CaMO#l YTOAOBHOU ITOAUTHKHU.
[ToCcKOABKY Hallle HCCAEIOBAHME ITOCBAIIEHO aHAAN3Y IIPOTHBOPEYHH COOCTBEH-
HO YTOAOBHOM IIOAWTHKHM, IIEPBBIM U3 3THUX YPOBHEH, XOTd OH M HIPEACTABAGET
HECOMHEHHBIY TO3HABATEABHBIH U MPaKTUUECKHUY HHTepec, OyoeT OCTaBAEH 3a
npeneaaMu paccMoTpeHud. CocpegoToYHMCcda Ha BHYTPEHHHUX IIPOTHBOPEYHSX
YTOAOBHOM ITOAUTHKH.

[Tpu 3TOM, aHaAAM3UPYysS YTOAOBHYIO IIOAUTHKY KaK HaIllPpaBACHHE OEATEAb-
HOCTH TOCyZapcCTBa II0 3allliTe KOHCTUTYIIHOHHBIX IIEHHOCTEH, U IIPEXKIEe BCE-
ro — 4eAoBeKa, ero mpas U cBoOOM, OT yIpo3, CBA3AHHBIX C CYIIIeCTBOBAHHEM
IIPECTYIIHOCTH, CAEAYET CAEAATH €1le OAHY IIPUHIIUIIHAABHYIO OTOBOPKY OTHOCH-
TEABHO IIPOTHUBOPEYMI. B 4aCTHOCTH, BaxKHO pas3AnYaTh ABa HECOBIIAIAIOIINUX
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HaIlpaBA€HHY aHaAu3a: COOCTBEHHO BHYTPEHHIE IIPOTHBOPEYHNS YTOAOBHOH I10-
AUTHKH, C OQHOH CTOPOHBI, & C APYILOM CTOPOHBI — UCCAENOBAHUE YTOAOBHOM
IIOAUTHKM KaK CPEACTBA Pas3pellleHHd IIPOTUBOPEYHUN MEXKAY IOCydapCTBOM U
npecTynHOCThI0. OIleHKAa YTOAOBHOU IIOAUTHKH B KOHTEKCTE CIEIH(PUIECKOI0
B3auMOIEHCTBHUS rocygapcTBa U pecrynHocty [Babaes, M.M., 2016] packpbI-
BaeT OCHOBHOH HCTOYHUK (DOPMUPOBAHUS U PA3BUTHS YIOAOBHOH IIOAUTHKH,
OIIPENEAdET €€ MECTO B CHCTEME CPEACTB PA3PEILICHUA COLIMAABHBIX ITPOTUBO-
peYuii U KOH(MAUKTOB, BCKPbIBAE€T OCOOBIH IIAACT IIPOTHUBOPEYUH, KOTOPBIA B
dprrocoprr TPasUIIMOHHO 0003HAYaEeTCHd KaK IIPOTHUBOpPEYHE MEXKAY «CyOBheK-
TOM ¥ 00BeKkTOM». OMHAKO 3THU IIPOTHBOPEYHS, CIIOCOOCTBYH ITOHUMAHHIO IIPO-
1mecca 3apoXIACHUd, IBHKEHUA, U3MEHEHHd YTOAOBHOM ITOAUTHKH, €€ aaariTa-
MU K YCAOBHEIM BHEIIHEM COLIMAaABHOM M KPUMHWHAABHOM NEHCTBUTEABHOCTH,
HE€ HCYEePNbIBAIOT BCEX IIPUCYIINX YTOAOBHOM HOAUTHKE ITPOTUBOPEYUN U MaAO
IIOMOT'aloT B IIO3HAHUU COCTOSHHS YTOAOBHOM ITIOAUTHKHU B KaXKIABIM OTAEABHBIN
MOMEHT BPEMEHH. BOCIIOAHUTE 3TOT HEOOCTATOK B 3HAHHM IIPU3BAHO HCCAE-
JO0BaHHEe COOCTBEHHO BHYTPEHHHUX IPOTUBOPEYHl caMO YTOAOBHOM TOAHUTHKH.

Y4uuThIBad, 4TO YyroAOBHAad IIOAUTHKA (M 3TOT TE3HC MOXKHO OTHECTH K pas-
pany oOLIenTpU3HAaHHbIX) ITPosBAgeT cebs OMHOBPEMEHHO Ha YPOBHE Hael U Ha
YPOBHE KOHKPETHBIX AEUCTBUU II0 UX IPAKTUIECKOMY BOIIAOLIEHUIO, ECTH OC-
HOBAHUA B OIIPENEAEHHON CTEIIEHU COTAACUTBCH CO CIIEIITMAAMCTaMM, KOTOPBIE B
CHUCTEME MIPOTUBOPEYHNIN YTOAOBHOM IIOAMTHKHU BBIAEAGIOT, CDEAN IIPOYETrO, ABE
UX TPynnel: | rpyniy — BHYTPEHHHE IIPOTHUBOPEYHS, XapaKTEPHUIYIOIIHUE COILH-
aABbHYIO CYIIIHOCTb YTOAOBHOM IIOAUTHKH, €€ CTPATETUIO U LIEAEBbIE YCTAHOBKU;
II rpyniny — IpoTUBOPEYHS, XapaKTEePHU3YIOIHe MEXaHNU3M YTOAOBHOH ITOAUTHKH
[Cpeb1ios, O.B., 2000, c. 13-14].

OnHaKO UMEHHO C YYE€TOM IIPEACTABACHHUMN O MeXaHHU3M€E YTOAOBHOHM IIOANTH-
KU 9Ta AOTHKAa OOAKHA OBIThH IIPOJOAKEHA. Bo-mmepBbIX, yIUTEIBas, YTO IIpaK-
THUKa YTOAOBHOM IMOAUTHKH HMEET HOPMOTBOPYECKHUH U IPABOIIPHUMEHUTEAB-
HBIM YPOBHHU pe€aAu3alluM, €CTb OCHOBAHUA [Ad BBIAEACHUSA IIPOTHBOPEYUN Ha
YPOBHE HUAEHHOI0 HAIIOAHEHUSI YTOAOBHOM IIOANUTHUKY (HAIIPUMEDP, MEXKAY Kapok
U IIpeBeHIMel), Ha YypOBHE HOPMATHUBHOI'O OTPAaKEHUs IIOANUTHUKM (HalIpuUMep,
MeXIy MeXOyHapoOHBIMH M HaIlMOHaABHBIMH HOpPMaMU IIpaBa) U Ha ypOBHE
[IPaBOIIPUMEHEHHUs (HallpuMep, MeXAy TPeOOBaHUAMHU ydeTa OIIaCHOCTH Oed-
HUS U OIACHOCTHU AMYHOCTH). Bo-BTOpHBIX, ObITHE MeXaHH3Ma YTOAOBHOM ITOAU-
THUKHU MOXKET OIUCHIBATBECA OMHOBPEMEHHO ITOCPEACTBOM TaKHUX CBA3aHHBIX, HO
BCE K€ Pa3AHYaOIINXCH KOHIIEIITOB, KaK «pa3BUTHE» U «(PYHKIITMOHHPOBAHUE).
CoOTBETCTBEHHO, U IIPOTHBOPEYHS, CBOUCTBEHHBIE PA3BUTHIO U (PYHKIITHOHUPO-
BaHUIO YTOAOBHOM MOAMTHKH, IIEA€COOOPA3HO HCCAENOBATH KAK OTHOCHUTEABHO
CaMOCTOATEABHBIE IPYIIIILI IIPOTUBOPEYUM.

ITpuMeHaa OOIMyCTUMBIE OAd IIEACH HAIIIEro NCCAEAOBAHM YIIPOIIEHUA, MOXK-
HO B HUTOT€ yTBEPXKAATh, YTO IIPOTHBOPEYUS YTOAOBHOMU ITOAUTHUKHU IIPOABALIOT
cebs Kak:

(a) reHeTHYECKHE IIPOTHBOPEYUS, OTPazKAalolHe AMO0 BHENTHUH HCTOYHHUK
Pa3BUTHUS CHUCTEMBI (IPOTHUBOPEYUBOE €IUHCTBO OTHOIIEHHS ABYX Pa3AHMYHBIX
CYLIIHOCTEH, HAIIPUMEP YTOAOBHOM IIOAUTHKH M 3KOHOMHYECKOM, IIPaBOBOH U
T. . IOAWUTHK), AUOO BHYTPEHHHUH HCTOYHHUK €€ PA3BUTHA (OTHOLIEHHNE OTAHY-
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HBIX OPYT OT Apyra CTOPOH OLHOM CYILIHOCTH, HAIIPUMEP Pa3AUYHBIX YTOAOBHO-
IIOAUTHYECKHUX HAeH UAU pa3AHYarolIUXCcd HOPMATHBHBIX TpeOOBaHUH U T. 1.);

(6) pyHKIIMOHAABHBIE HPOTHUBOPEYHUS, XapaKTEePUIYIOIHe ObITHE CUCTEMBI HA
OITpeIEACHHOM JTalle ee Pa3BUTHs (HAIIpUMep, MeXKAy HEeAIMH U CPeACTBaMU
YTOAOBHOY IIOAUTHKH, MEXKAY 3aKOHOM U ITPAKTUKOH U T. I.).

Takoe meaeHHE SIBASETCS B U3BECTHOM CMBICA€ YCAOBHEBIM, IIOCKOABKY Opra-
HHU30BaHHOE OBITHE CHUCTEMBbI OKa3bIBAETCH MUAACKTHYECKUM €IUHCTBOM €€ Tre-
HETUYECKOH M (PYHKIIMOHAABHOH CTPYKTYpP. OLHAKO B IIO3HABATEABHBIX IEATX
OHO W BO3MOXKHO, U Heobxonmmo. Boaee Toro, BelieA€HHE IPYIIITHI TeHETHYECKHUX
U (PYHKIIMOHAABHBIX IIPOTUBOPEYU AaeT BO3MOXKHOCTH pacCMaTpUBaTh B Ka-
YeCTBe IIPOTHUBOIIOAOKHOCTEH caMU ITOHATHSA (PYHKIIMOHUPOBAHUSA U PA3BUTHM.
[IpoTuBopeyne MexRAy (PyHKIITMOHHPOBAHUEM H PA3BUTUEM CIPABEIAUBO IIPHU-
3HaBaTb OOHUM H3 FAOOAABHBIX AHAACKTHYECKHX POTHUBOPEYUil AI00O0# colu-
aABHOH CHCTEMBI, B TOM YHCA€ CHUCTEMBI YTOAOBHOM ITOAUTHKHU. OOpaTHMcs K
MHEHHSIM CIIEITHAANCTOB C U3BHHEHHUSIMH 34 OOLINPHOE IIUTHPOBAaHUE.

«DYHKITMOHUPOBAHUE CHCTEMBI CYyTh CIIOCOO ee MBHIKEHUS B YCAOBHSIX OT-
HOCHTEABHOI'O IIOKOSI, HA CTAIHUU CPABHUTEABLHO CTAOHABLHOTO CYIIIECTBOBAHUS.
OHO mpenrosaraeT BOCIIPOM3BOJACTBO CYIIECTBYIOIINX OTHOIIEHHUH Ha IIPOTH-
KEHHHU pda IIUKAOB, C HE3HAYUTEABHBIMHU HM3MEHEHHSMHU OT OJHOIO IIMKAA K
APYTOMY, IIOCAEAYIOIIEMY. B COITMOAOTHMH CTPYKTYpPHOro (PYHKITHMOHAAH3MA 00-
LIIECTBO paccMaTpUBaeTCd KaK OTAaXKEHHAasd CUCTeEMa, B KOTOPOH IIPOTUBOPEYH-
M OTBOIUTCS BTOPOCTENEHHAd POAb ITAKUX “HAapPYLIEHUH” HOPMAaABHOTO XOaa
PYHKIIMOHUPOBAHUS, ITATOAOTHYECKUX IBACHHUH, “NUCPYHKITHN", KOTOPBIE ITpe-
OIIOAEBAIOTCS [IEHCTBUEM 3aA0XKEHHBIX B caMOMl OCHOBE COIIMAaABHOH CHCTEMBI
3alIUTHBIX MeXaHU3MOB. OHAKO CBOAUTH IIPOTUBOPEYUHS B JKU3HU OOIIeCcTBA
TOABKO K HapYLIEHUSIM HOPMBI — 3HAYHUT, BO-IIEPBBIX, YXOAUTH OT II03HAHUS
IIOOAMHHBIX 3aKOHOB €ro (DyHKITHOHHPOBAHUS M, BO-BTOPBIX, 3aKpbIBaTh cede
[OPOry K IIOHUMAaHHUIO ITPUYUH HCTOPHUYECKOI'0 PasBUTHA oOIIecTBa, T. €. 9BO-
AIOIIMH COIIMAABHBIX CHCTEM, UX Ka4eCTBEHHOH TpaHchopMalllul U gaske rube-
AV, O 9YeM MHOTOKPAaTHO CBHETEAbBCTBOBaAa ucTopus. 1 To, u apyroe mozkeT
OBITB IIOHSTO C ITO3UIUY AUAAEKTUKH, TPeOyIonied n3y4aTh KaK IPOTHBOPEYUs
PYHKIIMOHUPOBAHUS COIIHMAABHBIX CHUCTEM, TaK U IIPOTUBOPEYUST UX UCTOPUYE-
CKOTO Pa3BUTHUSA. BasKHO OTMETUTH, YTO BTOPBIE AEHCTBYIOT He “OTHEABHO” OT
IIePBBIX, a Yyepe3 Hux» [PyrkeBuuy, M.H., 1995, c. 146-147].

KoHnennusa npoTuBopedrs MeXay (PYHKIIMOHUPOBAHUEM U PAa3BUTHUEM IIO-
3BOASIET 0GOCHOBATH BPEMEHHEIE 3TAIlbl U HAIIPABACHHE ABUXKEHUS CHCTEMBI
YIOAOBHOM ITIOAUTHKHU.

«Tako#i pakTOp CYIIECTBOBAHHS COILIMAABHO-9KOHOMHYECKOH CHUCTEMBI, KaK
PYHKIIMOHUPOBAHUE, IToApa3yMeBaeT coO0H MoaaepRaHue AesITeAbHOCTH 3TOH
CHCTEMBI: IIPU COXpPaHEHUHU BceX (PYHKIHUH U KadecTB 3TOH CHCTEMBI IIPOHCXO-
JUT IIPOAOHTAIIHS €€ CyIleCTBOBAHHA B KOHTEKCTE BpeMeHH. ... C ogHOM cTopo-
HBI, CYILIIECTBOBAaHNE OPraHU3aIluH B KPATKOCPOYHOM IIepHOo/ie 00eCIIeTNBaAEeTC S
PYHKIIMOHUPOBAaHUEM, HO BBIIIOAHEHHS ITPOIIECCOB (PYHKIIMOHUPOBAHUS HE [10-
CTaTOYHO JAS CYLIECTBOBAHUS IIPEAIIPUATHUS B JOATOCPOYHON IEPCIIEKTUBE, OAS
9THUX IleAed HeoOXOOUMO BBITTOAHEHME ITPOIIECCOB B UX PAa3BUTHU. B IPOTHBO-
IIOAOKHOCTE (DYHKITMOHHPOBAHUIO Pa3BUTHE O3HAYAET IIPHOOpPEeTEeHNEe U 0CBOe-

MpaBocyaue/Justice. T. 2, Ne 4. 2020. OpuruHasibHble cTaTtbyn



tO.E. lNynoBoykuH, M.M. babaes 21

HIe HOBOTO KadeCcTBa MAW (PYHKIIMU U HEPEAKO IIPOSBASIETCS B KAYECTBEHHOM
U3MEpPEHUH, U3 KOTOPOTO JAAEE CAEAYIOT KOAMYECTBEHHbIE M3MEHEHHUs MIPexK-
HEro (PyHKIIMOHUPOBAHUS. ... B 3TOM IIPOSBASIETCS B3aUMOCBA3b (DYHKIIMOHU-
poBaHUA U pPa3sBUTHL: (PYHKIIMOHHPOBaHHE obecIiednBaeT CUCTEMY pecypcaMmy,
HEOOXOOUMBIMH AT Pa3BUTHLA. A pa3BUTHE, B CBOIO OYepeab, II03BOASIET CHCTe-
Me (PyHKITHOHHPOBATE 60aee 3(pPpeKTUBHO, KOHKYPEHTHO, PE3YABTATHBHO U Ka-
yecTBeHHO. CAeloBaTEeABHO, (PYHKIIMOHUPOBAHHE AIOOOH CHCTEMBI HEOOXOAHMMO
C TOYKH 3PEHUs BBIKHBAHUS H TEKYIIEro IIPOU3BOJACTBEHHOIO O0ECIIeYeHUs,
a pasBUTHE HEOOXOAWMO B KOHTEKCTE PAaCIIHPEHHOH BOCIIPOU3BOACTBEHHOM
dyukuum [Kapnyxuna, H.U. u [llubanoBa-Poeuko, E.A., 2012, c. 106].

[IpoTuBopeyne MexRay (PYHKIIMOHUPOBAHUEM U PA3BUTHEM CHCTEMBI yTOAOB-
HOM ITIOAUTHKHU MOZKET OBITH HATASTHO IIPOUAAIOCTPHPOBAHO PA3AHYHBIMH CUTY-
anuaMu. B 3apy0OesKHOHE AnTepaType oTMedaeTcsd: pepopMa yTOAOBHOTO IPaBO-
Cy[us He MOXKET Pa3BOpPadYMBaATBCSI AMHEHHO MAW OJHOHAIIPABACHHBIM 00pa3oM
M 9aCcTO HMMeEeT ITapaoKCaAbHbBIE IIOCAEICTBHS, YACTUYHO IIOTOMY, YTO HHCTHU-
TYIIHOHAaABHAS JHHAMHAKA MOXKET II0IOPBATh UAU YCAOXKHHUTD YCUANS 110 pedop-
Me YTOAOBHOIO IIpaBocyaud. K mpuMepy, TakKod 9A€MEHT IpexKHeH MAW Tpamgu-
IIMOHHOM CHCTEMBbI IOCTHIINH, KAK MaCcCOBOE AHIIEHHE CBOOOIBI, 00YCAOBANBAL
BIIOAHE OIIpeAeACHHBIE HMYIIIEeCTBEHHbIE HHTEPEChl CyO'bEeKTOB YTOAOBHO ITOAU-
THKH, CTPEMHUTCS YBEKOBEYUTH OAATOIIPUATHBIE AT ceOsl MHCTUTYIIMOHAABHbBIE
MeXaHHU3MbI ¥ CBECTH Ha HET YCHAUWS 110 U3MEHEHHUIO IEHUTEHIITHAPHOH IpaKTH-
KH. YUpeRIeHNd, KOTOPbIe IIPOIIBETAAN B PE3YABTATE MaCCOBOTO AHUIIIEHUSI CBO-
60ap1, 9aCTO paboTaroT, YTOObI 00ECTIEYUTh €T0 JAABHEHIIIee CYIIIeCTBOBAHUE, a
JacTHBIE KOPIOPAIIUH, KOTOPhIE BAQCIOT U YIPABASIOT TIOPEMaMHU (HAHU IIOAY-
YaIOT IPUOBIAL OT HHUX), COIO3BI TIOPEMHBIX CAYZKAIINX, 3aA0TOBas UHAYCTPUSI U
[aske YUHOBHUKU CTPeMSATCH 3a0A0KHMPOBATEH IPOrPECCUBHYIO0 pedopMy IIPaBO-
cynus. «MTHCTUTYIIMOHAABHBIE COOBITHUSI, TAKHE KAaK MaCCOBOE 3aKAIOUEHUE, Ta-
KUM 00pa3oM, CO3MAI0T MOIIHBIE YIPEXKIEeHUS, KOTOPhble MOIyT yJacTBOBAaTh B
OTKPBITBIX IIOAUTHYECKUX OHUTBaxX OAd 3alIUTHI CBOMX HHTepecoB. Ho ycmams,
HaIlpaBAEHHBIE HA TO, YTOOBI IPUTYIIUTEH UAU [IOBEPHYTH BCIIATH pePOPMBI, MO-
TyT TakKe NPUHUMATE OoAee TOHKHE U MeHee 3aMeTHble popMel» [Beckett, K.,
Reosti, A. and Knaphus, E., 2016, p. 241].

OOpairascs K ConepKaTeAbHOMY aHaANU3y (PYHKIIHOHAABHBIX ITPOTHBOPEYHH
YTOAOBHOM ITOAWUTHKHU, HAOO OTMETUTH HEKOTOPBIE HX XapaKTEePHUCTHUKH, KOTO-
pble caenyeT pacCMaTPUBATh B KAYECTBE OOIIMX METOMOAOTHYECKHX YCTAHOBOK
HCCAEJOBAHUS.

Bo-1miepBBIX, AHAACKTUYECKHE MPOTHBOPEYHST XapaKTEepPHU3YIOT HE OTHOIIIe-
HHe MeXAy (PYHKIIMOHUPOBAHUEM POCCHUMCKOH YyTOAOBHOM IIOAUTHUKH U YEM-TO
WHBIM (HalIpuMep, (PyHKIIMOHHPOBAHHUEM YIOAOBHOH ITOAMTHKH HMHOCTPAHHOTO
rocyIapcTBa), a OTHOLIEHUS BHYTPH CaMOH POCCHHCKOM YTrOAOBHOU ITOAWUTHUKH
MEXKIy €€ OTAEABHBIMH XapaKTEePHUCTUKAaMH B KaKOH-TO MOMEHT BPEMEHH.

Bo-BTOpBIX, XOTI IPOTHBOPEYHe KaK OCOOBIH THUII OTHOIIIEHUS CKAQIBIBAETCS
MEKIY ITPOTUBOIIOAOKHOCTIMH, B «IUCTOM», B «aOCOAIOTHOM» BH/E IIPOTHBOIIO-
AOZKHOCTH He IIPEZICTABACHEI B 1eHCTBUTEABHOCTH. OHH MOTYT BBICTYIIATH AHIIE
PEe3yABTATOM TEOPETHYECKOTO abCTparupoBaHusd, TOTAA KaK B PEAABHOCTH AIO-
001 OOBEKT MO3HAHUS ECTHh «OOBEKT CMEIIAHHLIN»Y, T. €. COENUHSIONMI B cebe
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IIPOTHUBOIIOAOXKHOCTH B TOM HAW WHOM BHE, B TOM MAM MHOU mpornopruu. Ona-
Hako, Kak nutnetT [./]. AeBUH, y Ka’K/J0T'0 CMEIIIaHHOTO O0bEKTAa CYIIIECTBYET UH-
TepBaA, B TPaHUIIAX KOTOPOTO OH, B3aUMOAEHCTBYS C APYTUM OOBEKTOM, BEIET
ce0sT KaK O/THA M3 BXOASIIUX B HETO IIPOTUBOIOAOXKHOCTEH, BhIEACHHAS B YU-
ctoMm Bune» [Aesun, I'./1., 2007, c. 39].

OTcroga, B-TPETbUX, IPOTUBOPEUNS YTOAOBHON ITOAUTHUKHU CIIPABEIANBO pac-
cMaTpUBaTh KaK OTHOIIEHHE MEXKAY IIPOTHBOIIOAOXKHOCTSAMH BHYTPH OIIpe-
JIEA€EHHOTO HMHTEepBaAa HAYU, UHBIMU CAOBaMU, KaK «B3aUMOAEHCTBUE B3aUMO-
HCKAIOYAIOIUX, B3aUMHOIIPOTHUBOIIOAOKHBIX TEHAEHIIUNY U acCHeKTOB» [A3UMO-
Ba, 2K.Y., 2018, c. 82].

0006111251, MO3KHO KOHCTATUPOBATD, YTO npomugopeuue pyHKUUOHUPOSAHUSL
Y20/108HOUL NOIUMUKU ecmb onpeodesieHHOe OMHOUeHUEe Mex0Y ee Npomueono-
JIOXKHBbIMU XapaKkmepucmukamu 8 0aHHbLU KOHKPEemHbli MOMEHM 8pemMeHU, KO-
mopoe paszsusaemcst 8 npedenax onpeoesieHH020 UHMepP8ala pa3eumust noau-
muKu u nposiensiem cebsi KaKk HeKast meHOeHYUSsL.

JaApHEHUIINE aHaAW3 IIpeAIoAaraeT HeoOX0MMOCTh IIOCAEI0BATEABHOTO pe-
LIeHud TpexX 3aaad. Heobxonmumo, mpexkie BCero, BIIBUTH U HA3BATH IPOTUBO-
IIOAOZKHOCTH (PYHKIITMOHUPOBAHUS YTOAOBHOM MOAUTHUKH. 3aTEM CAEAYET IIepeii-
TH K OIIMCAHHWIO U XapaKTEPUCTHUKE HUX IPOTHBOPEYUBBIX B3aNMOOTHOIIEHUH.
U B 3akAoueHUE HAOO 0OCYIUTH ITPOOAEMY pa3peIIeHUs BEISBAEHHBIX IPOTHUBO-
peunii. OToMy OYayT IIOCBSIIEHBI TIOCAEAYIOIIHNE PA3IEABl IIYOAUKAIIHH.

Buodbt npomueopeuuii pYyHKYUOHUPOBAHUSL
Y20n108HOIL nonumuxu

Tema QUAAEKTHYECKUX IIPOTUBOPeYUil (DYHKIIMOHHPOBAHUS yYIOAOBHOM IIOAH-
TUKH CAOXKHA W o0IIMpHA. BeIgBAeHME 3THX HPOTHUBOPEYUIl caMo o cebe aB-
AFIETCH CAOXKHOM HCCAEOBATEABCKOM 3ajadeii. [JHareKTHUYECKH I103HAIOIUM
CyOBEKT HCXOOUT W3 TOrO, YTO MHpP COTKaH U3 nporuBopeunmnit [Nisbett, R.,
Peng, K., Choi, I. and Norenzayan, A., 2001], caemoBaTeAbHO, CIIpaABEIAUBO IIH-
mrer C.A. BAMHHUKOBA, a9 00aee TAyOOKOI0 M TOYHOIO ITIO3HAHUS eMy HeoOXo-
OUMO HE TOABKO (DPUKCHPOBATH IIOIIABIIHECS IPOTUBOPEYUS U ITPOTHBOIIOAOK-
HOCTH, HO U HAYYHUTHCH CIEILHaAbHO UX HMCKaTbhb. Peaansaniyga quasreKTHYIECKOM
CTpaTeruy Ha BCEX €€ dTalax IMPeAoAaraeT akTHBHOE HAallpaBACHHE CYOBEKTOM
CBOETO II03HAHHUS Ha OOHapy:KEHHE U COXPaHEHUE ITPOTHBOIIOAOKHOTO [BAnH-
HHKOBa, C.A., 2017, c. 10].

Bamada MoHucKa IIPOTHBOPEYNH (PYHKIIMOHHUPOBAHHS YTOAOBHOM ITOAMTHKH,
KakK IIPEeACTaBAdETCd, HE UMEET YHUBEPCAABHOIO, pa3 M HaBCETrAa JAHHOTO U
BCEMH PA3AEAIEMOr0 penieHud. Mexxay TeM BIOAHE HaAeXKHBIM BEKTOP ITOHC-
Ka B IAHHOM CAy4Yae MOXKeT OBITH 33/1aH AOTHYECKHUM IIPHEMOM BOCXOXKIEHUS
OT abCTPaKTHOTO K KOHKpPETHOMY. Paszymeercd, ypoBEeHbL KOHKPETHOTO TaKXKe
MOXKET MUMEeTb PA3AWYHYIO CTElIeHb 000OIIIEHHOCTH, B CBSI3HU C YeM AOTHKA I'pa-
JAITH IPOTUBOPEYHii IO TUILY «00Illee — KOHKPETHOE» MOXKET PaCCMaTPHUBATHCS
KaK IIPOTIKEHHBIH IIPOIIECC.

He nperennysa Ha UCTHHY B IIOCA€THEN MHCTAHIIUHU, I10AAQTAEM, YTO CHCTEMY
IIPOTUBOPEYU (PYHKIIMOHHUPOBAHUS YTOAOBHOM IIOAUTHKH 00PA3yIOT CAELYIO-
ITHe JUAAEKTHUYECKHE OTHOIIIEHUS:
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1) packpslearowue ouaneKkmuky udeanbHoz0 U MAmepualbHo20:

— IIPOTUBOPEYHE MEXKAY TEOPETHIECKUM U SMITUPHYECKUM YPOBHEM yTOAOB-
HOM IIOAUTHKH;

— IIPOTUBOPEYHE MEXKAY IPUHIIUIIAMH YyTOAOBHOH IIOAUTHKH U ITPAKTUKOU UX
BOIIAOLIEHU;

— IIPOTHUBOPEYHE MEKIy HOPMATUBHOH MOJIEABIO YTOAOBHOH ITOAUTHKH (3aKO-
HOM) U IIPAKTHKOH ee peasn3alliy (IpaBOIIpUMEHEHUEM);

2) packpslearoujue ouarteKmuky cmpykmypsl U QPYHKUUU cucmembl:

— IIPOTUBOPEYHE MEXKAY IIE€EABIO 3alllUThI IIpaB YE€AOBE€Ka MU OI'PaHUYECHHEM
IIpaB KaK CPeACTBOM €€ IOCTHXKEHUS;

— IIPOTHUBOPEIUE MEXKAY €AUHCTBOM yI‘OAOBHOﬁ IIOAMTHKH U MHO2KECTBEHHO-
CTBIO €€ HallpaBA€HUU;

— IIPOTUBOpPEYUe MeXKaAy (POPMaAbBHBIMU U He(DOPMAaABHBIMU ITPAKTUKAMHU pe-
asu3alliyd YTOAOBHOM IIOAUTHUKH;

3) packpuiearowiue duarieKkmurky 00NXKHO20 U CYUle2o:

— IPOTHBOPEYHe MEXKIYy MaTepPHAABHBIMH HOTPEOHOCTSIMU IIOAUTHKH U pe-
CYPCHBIMH BO3MOKHOCTSIMH OOIIIECTBA;

— IPOTHUBOPEYHE MEXKAY OOBEKTUBHO HEOOXOAUMBIMH U CYOBEKTUBHO CAY-
4YaHHBIMH YTOAOBHO-IIOAUTHYECKHUMHU PEIIEHUSIMHY;

— IIPOTUBOPEYNE MEKIY IIEAEBBIMH yCTAaHOBKaMH YTOAOBHOH ITOAUTHUKHU U pe-
3YABTaTOM €€ OCYIIIECTBACHUS.

PacKpBITHIO 3TUX IIPOTHUBOPEYNH, OOCY?KAEHHUIO BO3MOXKHOCTEH B HE0OXOmM-
MOCTH HUX IIPEOIOACHUS, VSICHEHHUIO POAH B CTPYKTYPE OLIEHKH COBPEMEHHOI'O CO-
CTOSTHUSI YTOAOBHOM IIOAUTHKH U OYZET IIOCBSIIEHO HUZKECAEIYIOIIEe H3A0KEHHE.

Codeprkarue npomueopeuuii
DYHKUUOHUPOBAHUSL Y20/1068HOU NONUMUKU

1. IIpomueopeuue merxx0y meopemuueckKum U IMNUPULECKUM YPOBHEM Y20/108-
HOUL noumuKu

I[TpoTuBOpEYHBOE €AMHCTBO HAyKH H IIPAKTHKH COCTaBASET OOWH H3 BazK-
HEUIINX IIOCTYAATOB AUAAEKTHUKU. Pazneadroniyie ero CieuasucThl IPU3HAIOT!
«HayuHo-TeopeTrnyeckasl (IOKTpPHUHaAbHAdA) U [AeATEABHO-IIPAKTUUECKas CTOPO-
HbI YTOAOBHOH IOAUTHKM IBAFIOTCHI OMHOBPEMEHHO U €OHWHOM, U IIPOTHBOpE-
49UBOH cucTeMOH. IIoCTOSHHO B3aUMOAEHCTBYIOT APYT C APYyroM. X eUHCTBO
COCTOHUT B OOBEKTE M CyOBEKTE YrOAOBHOM IIOAHUTHKH, B MEXaHH3ME €€ Peasu-
3alliy, IIPaBOOXPAHUTEABHON NEATEABHOCTH, IIPOTUBOPEYUBOCTD — B IIPOTUBO-
IIOAOKHOCTH TE€OPHM M IIPaKTHUKH, B IIPOTUBOPEYUSX MeXKAY HUMK» [TpeTbsa-
KoB, M.A., 2017, c. 43].

CyTh HIPOTHUBOpPEYUS MEXKAY TEOPUEN U NIPAKTHUKOH YyTOAOBHOM IIOAUTHKHU CO-
CTOUT B UX ACHHXPOHHOM Pa3BUTHUH, B Pa3BUTUHU 0€3 OIIOPHI APYT HA ApyTa, pa-
30PBaHHOCTH CTOAB HeobxomuMoro enuHCTBa. OHO IIPOosBALeT cebs pa3ANIHBIM
o6paszom.

Bo-mepBBIX, ceroqHsa B CTpaHe OTCYTCTBYET Kakad-AubOo IleAbHasl, eauHad,
BCEMHU pasfeAadeMasd HUAW KOMIIPOMMCCHAas TEOPHUdA YTOAOBHOUM IMOAUTHKH, TEM
Ooaee TIOATBepIKIEHHAasd Ha yPOBHe OMUIIMAABHON KOHIENINH HAM CcTpare-
ruy. B mokTpuHE IpencTaBA€H IIHPOKHUM KOHTAOMEpAT YIE€HHM, OCHOBAHHBIX

Pravosudie/Justice. Vol. 2, no. 4. 2020. Original Papers



24 lMpaBocyawne / Justice

Ha pa3AWYHBIX UAEHHBIX IIOCBIAKAX, IIPUYEM YYE€HHH, KaxKJo€ H3 KOTOPBIX B
OTAEABHOCTH HE MOXKET IIPEeTEHI0BaTh Ha YHHUBEPCAABHOCTBH, HO PaCKpPBIBAET
AUIb T€ UAW UHBIE OTIAEABHBIE ACII€KTBhl BO3AEHCTBHS Ha IIPECTYIIHOCTb U HC-
IIOAB30BAaHUS B 3THUX LIEASIX YTOAOBHOI'O 3aKOHA. BpeMda MeTOmL0AOTHYEeCKOI0 MO-
HH3Ma, HaJeeMcd, HEBO3BPATHO YIIAO B IIPOIIAOE. DTO HE XOPOILIO M HE IIAO-
X0; 970 (pakT. OMHAKO MHOXKECTBY PEAITHBHBIX TEOPUU IIPOTUBOCTOUT €AMHAS
II0 CyTH CBOEU 3aKOHOAATEAbHAS U IPABOIIPUMEHUTEABHAL [IPAKTHUKA, KOTOpad
BBIHYZK/IeHA «IIPOOHUPATHCS» CKBO3b Yallly HECOBIAAAOIINX U IIPOTUBOCTOSIIINX
APYT APYTY YYEHUH, AaBUPYS U IIPOKAAIBIBAsI IIyTh K 0€30IIaCHOCTH KOHCTHTY-
IIUOHHO 3HAYHMBIX LIECHHOCTEH, HE UMed IIPU 3TOM «T€OPETHIECKOr0 KOMIIaca.

Bo-BTOpBIX, IOCKOABKY B paMKaxX TPaAHUIIMOHHOI'O (MapKCHUCTCKOT0) B3rAda
Ha AUAACKTHKY TEOPHH M IIPAKTHKU PELIarollel BeAyIel CTOPOHOU MX B3au-
MOZEUCTBHA BCEerAa IIPU3HABaAaCh IIPAKTHKA, KOTOpasd TOABKO M BBICTyIIAeT
«(KPUTEPHUEM HCTHHBD» AIOOOH TEOPETHYECKOM KOHCTPYKIIHMM, HayKa YTOAOBHOMH
IIOANUTHKH M YTOAOBHOTO ITpaBa JOATO€ BPEMS Pa3BHBAAACh B IIOAYMHEHHOM Ha-
IIPaBACHHUH CEPBHCHOTO OOCAYKHUBaHUS ITPAKTHKH IIPOTHUBOAEHCTBUSA IPECTYII-
HOCTH. «XO0Td KPHUMHHOAOTHYECKAd ANCLHIIAMHA B HACTOLIIEE BPEMHA XOPOIIO
3apeKOMeHIoBaAa cebd B MHCTUTYIIMOHAABHOM IIAQHE, HHTEAACKTYaAbHbIE MH-
CTPYMEHTBI 3TOM AUCILIUIIAUHEI UMEIOT BCE MEHBIIIEE 3HAYECHHUE AT COBPEMEHHO-
ro colaabHOoro Mupa» [Braithwaite, J.B., 2000, p. 222]. 9To mopoxuso ocoboe
(mo GoABIIIOMY CYEeTy, OIIacHOE) COCTOSIHHE U CTATyC COBPEMEHHOH IOpUIHYe-
CKOM HayKH, IPEeBaAHPYIOIIeE IIPEACTAaBACHHUE O HEY KaK O CHUCTEME ITPHUKAA[-
HBIX 3HAHUH U eIBa AU HEe OCHOBHOe TpeboBaHNe K HAYYHBIM HCCAEIOBAHUIM —
apryMeHTaIUI0 IPUHUMAEMbBIX Ha IIPAKTHKE PelIeHU B 0O00CHOBaHHE PEKO-
MeHOAaIuH 10 COBEPIIEHCTBOBAHUIO IIPOllecca UX HUCIOAHEHHUd. B uTore Hayka
AHIITHAACh CAMOCTOSTEABHOCTH, «OIIyCTHAACE» HA YPOBEHD OIIpaBIaHUs IIOAUTH-
YEeCKHX PENIeHHIM, BO MHOI'OM YTPaTHB POAbL OpraHH3aTopa COLIMAABHBIX IIpe-
obpaszoBaHU, YTO B HEKOTOPOH CTEIIEHU «00e3HAyIHAO» caMy IIPAKTUKY, «pa3-
Bd3aB» PYKU YIOAOBHO-IIOAUTHYECKHM aKTOpaM, CMECTHB aKIIeHTbl B 000CHO-
BaHUU [IPUHUMAEMBIX PELIeHUH ¢ HaydYHOH HEeOOXOOUMOCTH Ha IIOAUTHYECKYIO
1eaecoodpasHocTb. Kpome TOro, BBIITOAHEHHE 3TOM «CEPBHCHOM 3a/1a4ym» CIIO-
COOCTBOBaAO U fAehopMallUi cCaMOH HAayKHU, €€ UAEOAOTH3AIIUH U IIOAUTHU3AIHH.

B-TpeTpux, aCHHXPOHHOCTh PAa3BUTHUA HAYKH U HPAKTHKH IIPOSABALETCS B
OOAHMHAKOBO HEXKEAAQATEABHBIX M OITACHBIX CbeHOMeHaX «3arra3apblBaHULA» U «OII€PE-
JKEHHU» HAYYHBIX HCCAENOBaHUU. MIHepTHOCTD, caabasa mporHoctudeckad 6asa
1 HECOBEPIIEHCTBO METOAOAOTHH HAYKH B PALE CAy4aeB IIPUBOALT K TOMY, YTO
OHa yIIyCKaeT U3 BUAY 3HaUYUMble TeHAEHIINN Pa3BUTHUS IPAKTUKHU (KaK «(IIPOILy-
cTHAa» (PeHOMEH OPTaHH30BaHHOM IIPECTYITHOCTH B IIOCAEIHEN TPETH IIPOIIIAO-
IO CTOAETHS, KaK He o0palraeT BHUMaHHUS Ha 0OBEKTHBHO BHEAPSEMbIE CEro/i-
HSI TEXHOAOTHMH PHUCK-MEHEIKMEHTA B YTOAOBHO-IIPABOBOE€ HOPMOTBOPYECTBO U
IIPaBOIIPHUMEHEHHE); B TO BpeMs KaK «dHCTOE TeOPEeTH3HPOBaHNe», OCOOEHHO TO,
YTO IIPEeTEeHAyeT Ha YHUBEPCAABHOCTb CBOUX IIOCTPOEHUH (HAIIpUMep, aboAUITH-
OHHCTCKHE KPHUMUHOAOTHYECKHE TEOPUH), HEe VIUTHIBAET 00BEKTHBHBIX IOTPEO-
HOCTEN U BO3MOZKHOCTEN IIPAKTHUKHU.

B-ueTBepTHIX, 0COOYI0O OCTPOTY HPOTHBOPEYNEe HAYKHU U HPAKTHKH IIPUOO-
peTaeT B CUTyallUdX, KOT[a TEOPHS pPa3BUBAETCS B HAIIPaBACHUAX, HE MpPeEn-
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CTaBASIOINIUX aKTYaAbHOCTH U 3HAYUMOCTH A TEKyLIeH U INEepCIEeKTHBHOM
IpaKTUKH, «TOIMYEeTCd Ha MEeCTe», 3aHHUMaeTcd «CaMOKOIIaHHeM» HAU «IIepe-
JKEeBbIBAHHEM» [aBHO PENIEeHHBIX IIPoOAEM, ocTaBasCh Ha HEKOrJa BbIpado-
TaHHOY M HEMOJEPHHU3UPOBAHHOU METOIOAOTHYECKOH maatdgopMme. B nanHom
cAydae, KCTATH, HyA€BOH IIPUPOCT HOBOH HayYHOH HMH(OPMAIIUU BBEIHYXKIEH-
HO KOMIIEHCHUPYETCSI CaMOM IIPaKTHUKOM, IIOCPEACTBOM CTAHOBAEHUS U pa3BHU-
THUS (peHOMEHA «CyneOHBIX JOKTPHH», KOTOPBIH HAYKOH ellle B IIOAHOU Mepe He
OCMBICAEH.

B-niaTeIX, oTpazkeHHE IPOTUBOPEYNN MEXKAY TECOPHEH U INPAKTHKOH MOXKHO
HaOAIOATh HA YPOBHE KOMIIETEHIIMOHHBIX TPeOOBaHUM, KOTOPhIE IPELbIBAL-
IOTCH K CIIEIIMAaANCTaM B 9THUX PA3ANYAIOIIHNXCS 00AaCTIX, MKy KOMIIETEHITH-
AMH, KOTOpble (POPMHUPYIOTCH CHCTEMOU BBICLIEN0 IPOECCHOHAABHOTO 06 pas30-
BaHUS, ¥ KOMIIETEHIIUSIMH, KOTOPbIe BOCTPEOOBAHBI IPAKTHUKOMN MAsd CYOBEKTOB
peasuzanuu 3a1a4d yrOAOBHOM ITOAMTHUKH Ha BCEX €€ YPOBHSX. XYIOXKECTBEH-
HBIM alloTeeEM 3TOI'0 IIPOTHBOCTOSHUS CAYXKUT pacxoxkad dpasa, IPHUBETCTBY-
IOIas BCEX MOAOBIX CIIEIIMAAWCTOB Ha pabodeM Mecte: «3abyapTe BCe, YEeMY
Bac y4YHAH B By3e». OHa OTpazkaeT, B 3aBHCHMOCTH OT TOYKH 3PEHUT, ANOO He-
aIeKBATHOCTE ITOATOTOBKH CIIEIIHAANCTOB B By3aX T€M IIOTPEOHOCTIM, KOTOPHIE
HCITBITBIBAET MPaKTHKA (OTOPBAHHOCTEL BBICIIIETO 00pa30BaHUS OT PEaAbHOH
KHU3HH, €T0 YBA€UEHHOCTEh a0CTPAKTHBIMH TEOPUIMH M HAIlOAHEHHE BY30BCKUX
IIpOTpaMM HEHYKHBIMH 3HAHHUSIMH U YCTAPEBIIHMHU METOAUKAMH), AUOO apxa-
MYHOCTB U OTCTAAOCTb CaMol IPaKTHUKH, KOTopas He IIPocTo Oe3pa3AndHa U He-
BOCIIPHHMYHNBA, HO ¥ aKTHUBHO IIPOTUBOCTOUT BHEAPEHUIO [IEPENOBBIX B3TASI0B
1 MHHOBAIIMOHHBIX T€XHOAOTHH.

2. IIpomueopeuue mexk0y NPUHUUNAMU Y20/I08HOTL NOAUMUKU U NPAKMUKOU
UX 80nIou,eHus

B omHOM M3 CyIIeCTBYIOIINX U AOIIYCTUMBIX 3HA4YE€HUY IIPUHIIUIIBI ITPEACTaB-
ASIFOT CODOHM HEKHe PyKOBOIAIIME HIAEH, O0IHe IIOAOKEHUS U HOPMBI, KOTOPbIE
JOASKHBI OBITH IIOCAEIOBATEABHO BOIIAOIIIEHBI M KOHKPETH3WPOBAaHBLI Ha IIpaK-
THKE C IIEABIO OIIPENEACHHS COAEeP3KaHUs IIPABOBBIX HOPM U ocoOeHHOoCTel uxX
IpUMEeHEeHHs. Byydu coIlMasbHO U HCTOPHUYECKU 00yCAOBACHHBIMU, ITPUHIIUIII
SBHO HAW HESIBHO BBITEKAIOT M3 T'OCIHOACTBYIOIINX KPUMHHOAOTHYECKHUX, yTO-
AOBHO-TIPABOBBIX, ITOAUTHYECKUX KOHIIEIIIHUH, OTpazkaloT HAeas B3aUMOOTHO-
LIeHUH rocyZapcTBa M AWUYHOCTH B cpepe IMPOTUBOAEHCTBULA IPECTYIIHOCTH.
WHBIMU cAOBaMH, OIIUPAIOTCS Ha YK€ CAOXKUBIIIHECH COIIMAABHO-IIOAUTHYECKUE
peaann. OHU HIpegHA3HAYEHBI BBIIIOAHSTH BaKHYIO 3allUTHO-CTA0OUAU3UPYIO-
LIYI0 (PYHKITUIO, CAY3KAT «(PUABTPOM», KOTOPBIH IPOIyCKAET B IIPAKTHUKY IIPO-
TUBOEHCTBUS IIPECTYITHOCTH HOPMBI, COOTBETCTBYIOIIME IIPUHITUIIAM, U IIpe-
ISTCTBYET BHEAPEHUIO B HEE Yy?KEPOAHBIX HAU 110 CyTH HECOBMECTHMBIX C HEIO
3AEMEHTOB. B TO Xe BpeMd NPHUHIUIIEI BEICTYHAIOT 3HAYUMBIM OPUEHTUPOM AAL
IIPABOTBOPYECKON M NIPaABOIIPHMEHUTEABLHOH IPAKTHKH, YCTPEMAEHBI B Oymy-
Iee, oNpeaeAsd HEAU U OPUEHTHUPBI PA3BUTHL YTOAOBHOM IIOAUTHKH.

W3 3TOro IMpOHCTEKAET U CYLIHOCTHOE IPOTHUBOPEYHE MEXKAY HPHUHIHUIIAMH
U IIPAaKTHUKOM X BOINAOILIEHHsS. OHO COCTOUT B BBIIIOAHEHHUHN UMHU OJHOBPEMEH-
HO OAOKHPYVIOIIEH U CTUMYAHpPYVIOIIeH (PyHKIUH. [IpHHIIUIBI ITOOYKAAI0T 3a-
KOH U IIPaKTUKY Pa3BUBATLCA B 33IaHHOM MU HAIIPABACHUH U OAOKHPYIOT He-
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COBMECTHUMbBIE C CAMUMH IIPUHITUIIAMHU U3MeHeHus [Babaes, M.M. u IlyxoBou-
kuH, FO.E., 2012].

[IpobaeMa, ofHAKO, 3aKAIOYAETCS B TOM, YTO IIPHUHITUIIEI OTPasKAIOT KOHIIEII-
U0 (pOPMHPOBAHUS YTOAOBHOH IIOAHTHKH K YTOAOBHOTO IIpaBa AWIIL B OIIpe-
[EeAeHHBIX, 3a/IaHHBIX UCTOPHEH BpeMeHHBIX IpenesaxX. OHH COXpPaHAIOT CBOe
3HA4YEeHHE B TOH Mepe, B KaKOH COOTBETCTBYIOT 0a30BBIM XapaKTEepPUCTHKAM
ob1rtecTBa U ero rA00aAbHBIM OPHEHTHPAM, U 32aKOHOMEPHO yTPadYHUBAIOT CBOIO
3HAYUMOCTD B [IEPHUOJ II0CAE€ KapAUHAABHOU TpaHcdopMaruu cortmyMma. CoBpe-
MEHHOE OOIIECTBO KapAWHAABHO OTAWYAETCS OT TOIO, YTO 3aA0KHAO OCHOBBI
KAAQCCHUYECKOM, COIIMOAOTHYECKOM U aHTPOIIOAOTHYECKOH YTOAOBHO-IIPABOBBIX
IITKOA, OJTHAKO BOIIPOC O TOM, COOTBETCTBYIOT AU HOBBIM XapaKTEPUCTHKaM 00-
IIECTBa KAACCUYECKHE ITPUHITHIILI YTOAOBHOTO IIpaBa B YTOAOBHOM ITIOAUTHKY, B
OTEYEeCTBEHHOU HayKe He IogHuMaeTcd. BMecTe ¢ TeM CIIeIIMaAuCThI [TIOCTOSTHHO
(PUKCHUPYIOT, YTO TOCyOapPCTBO AEMOHCTPHUPYET, SBHO MAU KOCBEHHO, CTPEMAE-
HHE OTOMTH OT IIPHUHIIUIIOB, U3MEHHUTD UX COAEPKaHHE HAH BOBCE OTKa3aThCHd OT
HUX. [IpMHIIUNIBI y2Ke He OIIPEeAEASIOT TaK CTPOro COAEPKaHUs YTOAOBHO-IIPaBO-
BbIX PENIeHHH, He NPENATCTBYIOT 3aKOHOMATEAI0 U IIPABOIIPUMEHUTEAIO aeH-
CTBOBATH 0€3 OTASKH Ha MCXOAHBIE HadaAa OTPACAH, BLICTYIAIOT IPUKPBITHEM
KOHIIENITYaAbHBIX TpaHchopMauil yroaoBHOTO 3akoHa. CerogHda OHH yKe He B
cuAax OBITH HEIIPEOJOAUMBIM OaphepoM Ha IIyTH BHEAPEHUS B IIPAKTHKY IIPO-
TUBOAEHCTBHUSA IIPECTYIIAEHUIM HOPM H MHCTHUTYTOB, KOTOPbIE UM COBEPIIIEHHO
HE COOTBETCTBYIOT AMOO HE BIIOAHE COOTBETCTBYIOT.

Takasa cutTyanusg pe3Ko O0OCTPAEeT IIPOTUBOpPEYHE MEKAY IIPHUHITUIIaAMU HU
IIPaKTUKOH peasn3alluy YTOAOBHOU IIOAUTHKU. HecooTBeTcTBHE IMPHUHITUIIOB U
PeaAbHOCTH aAbTEePHATHBHO CBUAETEALCTBYET AMOO O TOM, YTO BOAIOHTAPHCT-
CKHE U CUIOMHHYTHBIE PEIlleHHd BAACTH Pas3pylIaoT HCTOPHUUECKH U COIIHAaABHO
OITpaBAAHHYIO KOHIIEIIIIUIO YTOAOBHOM ITOAHUTHKH, AUOO O TOM, YTO OOBEKTHUB-
Hasg ¥ oIlpaBAaHHAas IIPaKTHKAa IIPUHSTHS U [IPHUMEHEHHs yIOAOBHOIO 3aKOHAa
OITPOBEpPraeT yCTAPEeBIIYIO KOHIIEIIIIUIO, CTUMYAHPYS K IIOUCKY HOBOH CHCTEMBI
npuHIUIOB. COOCTBEHHO, B IIPOCTPAHCTBE MEXKAY 3TUMH BbBIBOOAMU U HabAro-
[aeTcd QUAACKTHYECKH IIPOTUBOPEYUBOE €IUHCTBO IIPHUHITUIIOB U IIPAKTHKU UX
BOIIAOIIIEHUS.

3. IIpomusopeuue merxx0y HOPMAMUBHOU MOOENBIO Y20/108HOU NOAUMUKU (3G~
KOHOM) U NpaKmuKoil ee peaniusayuu (npasonpumeHeruem)

YTOAOBHBIH 3aKOH H IIPAKTHUKA €ro IPUMEHEHHsd 00pa3yloT ColepzKaTeAbHOe
AP0 YTOAOBHOM ITOAHUTHKY, IIOTOMY UX B3aHMHBIE OTHOIIIEHHUS ITIPOTHBOPEYUBO-
o eIUHCTBA UMEIOT IIPHUHIINIINAABHOE 3HaUYEHUE [AS €€ OLIEHKU. OTHU IIPOTHUBO-
pedns MoryT ObITh IPOAUKTOBAHBI PA3AUYHBIMU O00CTOATEABCTBAMU. Tak, B me-
pHoOA KOPEHHOTO peddOPMHUPOBAHUS COLIMAABHOHM M YTOAOBHOM IIOAUTHKH OHHU
BO MHOTOM OIIPEIEATIOTCS «OIIEPEKAIONINM» XapaKTepoM 3aKOHA, eT0 «paboToH
Ha IIepCIEKTHUBY». Kak BEPHO yKa3bIBalOT CIIEIIMAAHUCTBI, «IIPOTUBOPEYHE MEXK-
[y OYKBOM YrOAOBHOI'O 3aKOHA H ITPAKTHKOM ero IMpuMeHeHUs ObIA0 M3HAYAAD-
HO 3aA03K€HO B HOBOM YK, IIOCKOABKY €ro colllaAbHas CYIIHOCTE OIIPENEASeTCs
TEeMH HOPMaMH, KOTOpble BO MHOI'OM IIPOTHBOpPEYaT 3KOHOMHUYECKHUM U IIOAHU-
TrdeckuM peaausaM Poccuu 90-x romoB XX m Hagasa XXI croaetus» [Tperbs-
KoB, M.A., 2017, c. 19]. OgHako 1O Mepe CTAaOHMAM3AIIMU CUTYaIluU, 10 MEPE
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TOT'0, KaK COIIMAABHO-IIOAUTHYECKHE U DKOHOMUYECKHE OTHOIIEHUS «IOTITHBa-
IOTCS» 0 YPOBHSI HOPMAaTUBHOH MOJIEAH, IIPOTHBOPEYHT MOTYT MEHSITH CBOH HC-
TOYHUK, KOIZIa 3aKOH YK€ CTAHOBHUTCH PaMKOH, HE COOTBETCTBYIOIIEH aKTyaAb-
HBIM IOTPEOHOCTIM IIPaBOIPHUMEHEHHs U ITPaBOBOH OXPAaHEI.

«Arobo#t 3aKoH, — BepHo nuirer A.B. HaymoB, — 210 cBoero pona “nuean” 3a-
KOHOZATEAsI, JYacTO BOIIPEKH €ro IPeACTaBACHHSIM KOPPEKTHPYEMBIH (MeHee
uAu 0oAee 3HAYUTEABHO) XKH3HBIO, a IIPUMEHUTEABHO K Hallled MaTepHuu — Cy-
nebHOU ImpakTUKOH. BoobIie 3T0 eCTeCTBEHHO, B KOPPEKIIHS YacTO COBEPIIIAeT-
csd He TI0 “3A0H” BOAE IIPABOIIPUMEHUTEAS, a I10 PALY BIIOAHE OOBSICHHUMBIX 00B-
€KTHBHBIX U CYOBEKTHUBHBIX IPHUYHH. 3a1a4a HCCAeNOBaTeAd — 3a(PpUKCHPOBATh
3TO OTCTYHIAEHHE, TaK CKa3aTh, OT “T'eHepPaAbHON” AWHHUU 3aKOHOAATEAd (KCTAaTHU
CKa3aTh, OHU MOTYT OBbITH U 3aCAY?KHBAIOIINMH I[IOAOKUTEABHOU OIIEHKU: MOKET
0Ka3aTbCsd U TaK, YTO “ZKM3HB MOIIAA” HE COBCEM II0 TOMY IIyTH, KaK 3TO IIpe.-
ImoaaraA 3aKOHOJATEABb) U, TAABHOE, HAMETUTD IIyTH UCIIPABACHUS (IIPEIIIOYUTH-
TEABPHO 3aKOHOMATEABHOTI'0) co3aaBIIerocs IoaoxkeHus» [Haymon, A.B., 2009,
c. 3].

HecooTBeTcTBHA MeXKAYy 3aKOHOM H IIPAKTHUKOM €ro peasnusalidi MOTyT IIpH-
obperaTh pa3zAndHyIo (pOopMy, UTO KpaiiHe BajKHO YIHUTHLIBATH IIPH HX OIIEHKE,
IIOCKOABKY HE€ BCE PaCXOXKAEHHUS HMEIOT CBOMCTBO HMEHHO AMAAEKTHYECKHX
IpoTuBopeunii. Hanpumep, Takie HeraTUBHBIE IBACHHUS, KaK IIPaBOIIPUMEHH-
TeABHBIE AU 3aKOHOJATEAbHBbIE OIIHOKM, He BIIpaBe IIPETEHAOBATH Ha CTATYyC
HCCAENYyEeMBIX HaMH IIPOTHBOpednii. B mpoTuBopeunn, Kak M3BECTHO, 0be ero
CTOPOHBI IBASIIOTCS HE IIPOCTO OOBEKTHUBHO CYIIIECTBYIOIIUMU, HO OOBEKTHBHO
HeOoOXOMUMBIMHU IAs OBITHS TOTO UAHM MHOTO siBAeHUsI. OmIubKu xe, Oyaydu o0b-
€KTHBHBIMH (B TOM IIA@HE, 4TO 0€3 HUX IPaKTHKa He MOXKET CYIIeCTBOBaThH), He
ABAAIOTCS HeoOXoAUMBIM (peHOoMeHOM. OHH — HeXKeAaTeAbHBI 1 OIIacHbI, OHU He
IIPOTHBOPEYAT HOPMATHBHOH MOIEAW YIOAOBHOM IIOAMTHKH, a HCKasKaloT ee.
Kpome Toro, omrnboyHoe IIpaBoOIIpUMeHeHe He o00pa3yeT eIUHCTBA C 3aKOHOM,
KaK U OIIUOOYHBIH 3aKOH HE COCTaBAdeT €IMHCTBa C KOHCTUTYILIMOHHBIMU Ha-
JasaMH YTOAOBHO-IIPABOBOI'O PETYAMPOBAHUSI.

[lpyroe neao — pacxoxKIEHUs MeXOAy 3aKOHOM H IIPaBOIPHUMEHUTEABHOM
IIPaKTHKOH, KOTOPBIE OTPazKalT 0asraHC MeXKAy HUMH C TOYKU 3PEHUSd B3au-
MOOTHOIIIEHUH MOZIEAM U PEaAbHOCTH B paMKaX, 3a/laHHBIX AETUTHMHBIM 3a-
KOHOM. OTH IIPOTUBOPEYUS HaubOOAEEe IBHO IIPOSBASIOT ce0d IpU aHAAU3E TEH-
OEHIIMH pa3BUTHA 3aKOHa U NPaKTUKH, HAIlpUMep, Korja KpHUMHUHaAu3allusd
HOBBIX OOIIIECTBEHHO OIIACHBIX MAEIHUI HE COIPOBOXKIAETCS HapalllBaHHUEM
IIPaKTUKH [IPHUMEHEHHs COOTBETCTBYIOIINX HOPM, KOTZla AEeKPHUMHHaAAW3AIIUS
[eTHUS COIIPOBOXKIAETCS aKTHUBHBLIM M PE3yABTATHUBHBIM ITOMCKOM HHBIX yTO-
AOBHO-ITPABOBBIX HOPM, CIIOCOOHBIX CTaTh OCHOBAHHEM OTBETCTBEHHOCTH, KOT-
[a YBEAUYEeHHE HAU YMEHBIIIEHHE pa3Mepa CaHKIINM B 3aKOHE He COIIPOBOXKIA-
€TCs CHHXPOHHBIM H3MeHEHHeM CyAeOHON MPaKTHKH, KOTZa Ha OCHOBE 3aKOHA
IIpaKTUKa HU3BICKUBAET A€TaAbHble BO3MOXKHOCTHU PACHIMPUTH PaMKH €ro IIpH-
MEHEHHUS (KaK 3TO HMEAO MECTO, K IIPUMEpPY, B CHUTyalluH IIPUMEHEHUS CT. 62
YK P® B pemakimm mo 2008 r. mau cerogHd — IpU nIpuMeHeHUH cT. 79 YK Pd)
AM00, HAIIPOTHUB, OTPAHHUYUTE (KAK 3TO IIPOH30IIAO C IIPHMeHeHHeM cT. 212.1
YK P® mocae uzBectHoro perteHud KoncrurynumonHoro Cyna Poccutickoit de-
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nmepaiuu). Takue CUTyalllu, ocTaBasiCh B (POPMaABHBIX MPEIeAax, 3aMaHHBIX
Koucruryiueit Poccuiickoit @emepaliiu, CBUIETEALCTBYIOT O TOM, YTO 3aKOH U
IIpaKTUKAa €ro IIPUMEHEHHUsI, OTpazkasl Pa3AUdaroIHeCs MOAXOAbl K YTOAOBHOMM
IIOAUTHUKE CO CTOPOHBI 3aKOHOMATEABRHOU U CyaeOHOM (M MCIIOAHUTEABHOM) BAA-
CTH, TOABKO B CBOEM IIPOTHBOPEYUBOM EIMHCTBE CITIOCOOHBI OXBATUTH PEAABHBIE
HOTPeOHOCTH rocyIapcTBa B 0OeCIiedYeHUN 0€30IIaCHOCTH U 3allUTe IIPaB YEAO-
Beka. Pazanmyaromasicss 6AH30CTb, C OOQHON CTOPOHBI, 3aK0HA, C APYToil CTOPOHLI,
IIPaKTHKH €T0 IIPUMEHEHHUS K aKTyaABHBIM ITOTPEeOHOCTSM o0IIIecTBa 3a1a€eT He-
KOTOPOE IIPOCTPAHCTBO, B IpeAeAax KOTOPOro KorebaTeAbHbIE IBUXKEHUS 3aKO0-
Ha U IIPaKTHUKH B3aWMMHO YPaBHOBELINBAIOT APYT Apyra.

4. IIpomueopeuue mexK0yY Ueblo 3auUmsl NPas uenogeKa U ozpaHuueHuem
npas Kaxk cpedcmeom ee 00CMmuIieHUs

OpHo u3 PyHAAMEHTAABHBIX IIPOTHBOPEYNH (DYHKIIMOHUPOBAHUS YTOAOBHOM
TIOAUTHKH OIIPENEAsIeTCa COOTHOLIEHUEM ee 11eAu U cpenctB. CoraacHo KoHcTH-
Tyuuu Poccuu (cT. 2) BBICIIEH IIEHHOCTHIO B TOCYJaPCTBE IPU3HAIOTCH YEAOBEK,
€ro mpaBa U CBOOOIBI, 3aIlUTa KOTOPBIX — HEIIPEAOKHAS 00S3aHHOCTE roCyaap-
cTBa. 3alllUTy YeAOBEKA OT KPUMHUHAABLHBIX YyIPO3 AOIYCTHMO PacCMaTpPHUBATh
U B KAQYECTBE IICAH YTOAOBHOM ITOAHUTHKHU CTPaHbI. BMecTe ¢ 3TUM, yIHUTHIBas
moaoxkeHUd 4. 3 cT. 55 Koncrurynmu Poccuiickoit Peneparnu u cr. 43 YK PO,
HAI0 MPU3HATDH, YTO OOHUM K3 OCHOBHBIX CPEICTB €€ PEAaAM3allNH BBICTYIIAET
OrpaHUYEHHE MPAB U CBOOOI UYeAOBeKa. B 3TOM M COCTOHUT OCHOBHASI JHAEMMA
TIOAUTHKH U €€ IPOTHUBOPEYHE: YTOOBI 3allUTUTEh IpaBa YeAOBEKa, HA/O orpa-
HUYHUTH IIpaBa YeAoBeKa. V3 BceX BOZMOXKHBIX ITPOTHBOPEYUHS MEXKIY ITpaBaMU
YeAOBEKAa U UX OTPAaHUYEHUEM eBa AU He caMmble DOAE3HEHHBIE MIAS OOIIECTBA U
JIAST €70 OTHOIIIEHHUH ¢ rocymapcTBoM. OHHU YYBCTBUTEABHBI HE TOABKO Ha 00IIle-
COITMAABHOM, HO ¥ Ha AMYHOCTHOM ypoBHe. OCOGEHHO OCTPO OHHU IPOSIBASIIOT
cebsI B IIPOIIECCE PEAAU3AIINH CTPATETHH IPOTUBOAEHCTBHS TEPPOPUIMY U IKC-
TpEeMHU3My, KOTOpasi, leaasd CTaBKy Ha CIIAOYEHUE OOIEeCTBA U MYABTHKYABTYP-
HYI0 WHTETrpalllio, BMECTE C TEM IIPEAIIoAATaeT SIBHBIH U HEABHBIH KOHTPOAD
HaJl UHAKOMBICAMEM, OCOOEHHO B 3aMKHYTOM cpe/ie KYyABTYPHBIX, 9THHYECKHUX
ankaaBoB [Husband, C. and Alam, Y., 2012]. OgHako MMU HATIOAHEHBI ¥ HHbBIE
HaITpaBACHUS YTOAOBHOM ITOAHTHKH, KOIZla HEOOOCHOBAHHBIE, COMEPKATEABHO
BOCXOOdIIINE K KAACCHUYIECKOMY ITOHHMMAaHWIO HAPYIICHUA IIpaB Y€A0BEKA, «IIpa-
BOBBIE€ OT'PaHUYEHHS» OIIPABABIBAIOTCS B HH(OPMAIIMOHHOM H OOIIIECTBEHHO-
IIOAUTHYECKOM ITPOCTPAHCTBE «3a00TOM 0 6e30IIacHOCTH OOIlecTBa U Ipaskiaa-
HuHa». C 3TO# TOYKH 3PEHHUs CaMOTO IIPUCTAALHOTO BHUMAHUS U CaMO# Cepb-
€3HOU OLIEHKHU Ha IIpeaMeT COOAIOIEHUS «TecTa Ha IIpaBa deAOBeKa» TPeOyroT
peleHus rocynapcTBa o6 orpaHUYeHUSX B cpepe OpraHu3allii U IIPOBEICHUS
MaCCOBBIX MEPOIPHUATHH, O KOHTPOAE 3a AMYHON mHPOpMAIell B UHTEPHET-
IIPOCTPAHCTBE U CPEACTBAaX MaCCOBOM KOMMYHHUKAIIUN, O PACIIHPEHUH IIOAHO-
MOYUH ITPAaBOOXPAHUTEABHBIX OPTaHOB H [P.

KoHMAHKT 11eAH ¥ CPEACTBA 3aKOHOMEPHO MOXKET Pa3BUBATHCS I10 ABYM IIPO-
TUBOIIOAOKHBIM CIIEHAPHUSIM, AOTHKA KOTOPBIX JABHO ITOAYYHAA AUTEPATYPHO-
XyIOKECTBEHHYI0 00paboTKy. C ogHO# CTOPOHBI, 3TO AOTHMKA Aatioaabl: «Ecam
IIEAbL B CITACEHUHU AYIIIH, TO IEAL OIIPABABIBAET CPEACTBa», C APYrof — AOTHKA
HoctoeBckoro: «['apMOHUS MHPa HE CTOUT CAE3UHKHU pebeHKar. B 3aBucuMocTH
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OT TOr0, KaKas CTOPOHAa B 3THYECKOM KOH(MAUKTE IIEAH U CPEeNCTBa OKa3bIBaET-
cd IIpeBaAupyIollel, KaKO¥ CTOPOHE OTHAaeT IIPeAllouYTeHue CyOhEeKT YTOAOBHOH
IIOAUTHKH, caMa IIOAUTHKA MOXKET IIPHOoOpeTaTh pa3AnudHble OYepPTaHHUs U Ha-
IIOAHSATBCS Pa3AWYHBIM cozepzkaHueM. O4eBHIHO, YTO ruriepboarsanus oxpa-
HUTEABHOU II€AV YTOAOBHOM IIOAUTHKH, «pa3BA3bIBAIONIAS PYKH» B UX JOCTHXKe-
HHUM, CTOAb K€ OITacHa, KaK (PeTHINH3allis CPEACTB, CIIocoOHAas 00e30pyKUTh
IIPaKTHKY OOpPBOBI C IPECTYIHOCThIO. Bea moanTHKa, 1o GoAbIIOMy cuety, 6a-
AQHCHUPYET MEXKIY 3TUMHU IPOTUBOPEYAIllIMU APYT APYTY, KpaHHUMH CTPaTETH-
MU, O0pa3yIOIIMMH HEKHUH KOHTHUHYYM, B IIPOCTPAHCTBE KOTOPOTO OHA U pas-
BOpaYUBAETCS.

5. IIpomuegopeuue meroy eOuUHCM80M Y20/108HOU NOAUMUKU U MHOIKECIBEH-
HOCMbI0 ee HanpasaeHull

YroroBHasI IOAUTHKA BHE 3aBHCHMOCTH OT TOTO, BBITASHT AW OHA IIOCAE-
JOBATEABHOH HAM, HAIIPOTUB, HECHUCTEMHOH, BCErla €CTh HeKad eqUHAasd AWMHHS
rocyzapcTBa B IIPOTHBOAEUCTBUHU IIPECTYIIHOCTH. B To Ke BpeMsa CTPYKTYPHO
OHa IIpeCcTaBA€Ha MHOXKECTBOM HallpaBAEHHH — yTOAOBHO-IIPaBOBBIM, ITPOLIEC-
CyaABbHBIM, HCIIOAHHUTEABHBIM, OII€PaTHUBHO-PO3BICKHBIM, IIPOMPHUAAKTHYECKHM.
Mekny 3TUM €IWHCTBOM M MHOXKECTBOM 3aKOHOMEPHO BO3HHUKAET HEKOTOPOE
HaIlpsSXKeHHe, BBI3BAHHOE OTHOCHTEABHO CAaMOCTOSTEABHBIM XapaKTepPOoOM CTPYK-
TYPHBIX HallpaBA€HUH YyTOAOBHOM IIOAWUTHKH, CIEeIIMMUIECKUMH 3a1adaMHy, KO-
TOPbIE IIOCTABAEHBI II€PEe] HUMHU, PA3AHUYAIOIIMMHUCH CPEeACTBAMU JOCTHKEHUS
€IUHBIX IeAeil YTOAOBHOM ITIOAMTHKH. K 3TOMy «IIOAMENUTMBAETCs» HM3BECTHBIH
KOH(MAUKT BEIOMCTB, CBI3aHHBIH C OCBOEHHEM U IlepepaclipefieAeHueM OIom-
JKETHBIX CPEACTB, ¢ (DOPMUPOBAHUEM CTATHUCTUYECKHX IIOKa3aTeAeH OTYEeTHO-
CTH [IASI OIIEHKH 3(p(PEKTUBHOCTH, pa3paboTKo# caMuX KPUTepPHUEB d3(PPEKTHUB-
HocTH. «CHcTeMa MHTEPAKTHBHA B TOM CMBICAE, YTO U3MEHEHHUS B OIHOM Cer-
MEHTE BBI3BIBAIOT CPENH APYTHX PeaKIIMM, KOTOPble MOIYT IIPHHUMATL DOPMY
COIIPOTHUBAEHHUS, IIONBITKH TPAaHC(HPOPMHUPOBATE CTPATETUH PePOPM HAH IIOITBIT-
KU Pa3pylIuTh HaMedeHHyIo pecdopMy. Maeosorus 60puObI C IIPECTYIIHOCTEIO,
[IEHHOCTH areHTCTBAa, BAACTh U aBTOPUTET SIBASIOTCS UCTOYHUKAMHU KOH(MAUKTA
MEXKIy ITOAHIHUEH, IIPOKypaTypol, CyIaMH B COTPYAHHKAMH HCIIPABUTEABHBIX
yapexRaeHUuH. ATeHTCTBa KOHKYPUPYIOT APYT C APYTOM, U PeakIyd Ha JaHHYIO
pedopMy 3aBHCHUT OT BOCHIPHUHUMAEMOH IEHHOCTH 3TOU pepOPMBbI A BBIZKHBA-
HUg areHTCTBa» [Austin, J. and Krisberg, B., 1981, p. 166].

C u3BecTHOM noaedl YCAOBHOCTH MOKHO T'OBOPUTH O TOM, YTO HPOTHUBOpPE-
Ype MEXKAy HaIpaBACHHSIMHU YTOAOBHOHM HOAHTHKHU IIOAOOHO HPOTHBOPEUYHUBO-
My €QWHCTBY OPraHOB TOCYZapCTBEHHOM BaacTH. Pelllag HecoBmazarouye 3a-
Ja4y, IOAYMHEHHbIE 0O0Ilel IIeAH, OHH yPaBHOBEIINBAIOT APYT Apyra Tak Ke,
KaK pa3AWYHble HallpaBA€HHSA YTOAOBHOM IOAMTHKH KOMIIEHCHUPYIOT VIIyIIEHUS
¥ IepeTubrl ApYT Apyra. B uTore yroaoBHaAd IOAWUTHKA IIPEACTaeT He Kak II0-
cAaemoBaTeAbHOE M 0e3aleAAdIIIOHHOe Pa3BEPTBhIBAHME MOIEAU, 3aA0KEHHOHN B
YTOAOBHOM 3aKOHE, T. €. KaK BOIIAOILIIEHHE OTPa*KE€HHOM B 3aKOHE BOAH Hapo-
[a KaK €IUHCTBEHHOTO KOHCTUTYIIMOHHOTO HCTOYHHKA BAACTH, HO KaK OasaHC
LENCTBHUH pa3AUYHBIX OPTaHOB I'OCYAAapPCTBEHHON BAACTH IIO0 CO3MAaHMIO, TOAKO-
BaHUIO, IPUMEHEHUIO, HCIIOAHEHHUIO 3aK0Ha. DTO OTYETANBO BUAHO Ha IIpHUMeEpe
COIIOCTaBACHUS YCHAHM 3aKOHONATEABHOI BAACTU II0 MacIITAOHON KpHMHHA-
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AV3aITUH OOLIECTBEHHO ONACHBIX AESIHUH U CUCTEMHOMY YCHAEHHIO YTOAOBHOTO
HakazaHus [KopobGees, A.U., 2019, c. 246-280], c ogHO CTOPOHEBI, U CyAeOHOTO
IIPUMEHEHUS PEIIPECCUBHOIO I10 CyTH CBOEH 3aKOHOZATEABCTBA — C Apyroi [Ba-
6aeB, M.M. u [lynoBoukuH, FO.E., 2020, c. 144-175].

6. IIpomueopeuue mexx0y PopManbHbIMU U HEPOPMATLHLIMU NPAKMUKAMU
peanusayuu Yy2os08HOU noaumuKu

YroaoBHaAsI MOAUTHKA B CHAY CIIEIIU(PHUKH CBOEH NPUPOALI TPeOyeT HCKAIYH-
TEABHO AETAABHBIX U ACTUTUMHEBIX (DOPM OCYIIECTBACHHUS: CTPOTO PETAAMEHTH-
POBAHHEIN U TPAHCIIAPEHTHBIN 3aKOHOAATEABHBIH IIpOoIecc, 0ObEKTUBHOE IIpa-
BOIIPHUMEHEHHE, CyAeOHBIH KOHTPOAb U T. A. [Ipoliecc IpHUHSATHS YTOAOBHO-IIO-
AUTHYECKHUX U ITPaBOBBIX PEIIEHUH, ITPOIIECC peasn3allui yTOAOBHOM ITOAUTUKHU
UMeeT He MEHbIIlee, a IIOPod U Ooaee BecoMoe 3HAYEHUE, YEM HEIIOCPEACTBEH-
HOE CoAepzKaHUe 3TUX pelleHnH. PopMa U conepkaHNe 3eCh HEPa3pbIBHO CBA-
3aHBI €IIle U TeM, UTO ompeneAcHHe (POPMBI IIPHHATHS U pPeasu3alluu A0O0ro
YTOAOBHO-TIOAUTHYECKOIO PEILIEHHA COCTABASET HEOTBEMAEMYIO YacCThb COLEP-
JKaHHSA YTOAOBHOM IIOAUTHKU. BMecTe ¢ TeM, KakK MOKa3bIBAET OIIBIT, ACTAABbHBIE
POPMBI YyTOAOBHO-IIOAUTHYECKOH IIPAKTHUKH B PEAAbHOCTHU He€ IIPOCTO COCYILle-
CTBYIOT, HO ¥ aKTUBHO B3aUMOAEHCTBYIOT C (popMaMH, KOTOPbIE€ He IIPeLyCMO-
TPEHBI 3aKOHOM.

[IpoTuBOpeYHEe MEXIY AEMOKPATHUYECKHM HHCTUTYIIMOHAABHBIM «pacaiom»
U HENPaABOBBIMH INOAUTHYECKHUMH IPAKTHUKAMH, IIPH KOTOPOM AOMHHHUPYIOIIEE
BAWSHHE Ha [IOAUTHYECKHUH IIPOIIECC OKa3bIBAIOT HE CTOABKO (popMasbHBIE II0O-
AUTUYECKHE HHCTHUTYTbI, CKOABKO CAOXKUBIIIHECS He(opMaabHBIE COIIHAABHO-
IIOAUTHYECKHE MIPAKTUKH, CBOMCTBEHHBIE KaK 3AMTaM, TaK M MaccaM, IIpH-
3HAEeTCd B IIOAUTOAOTHM ONHHM M3 OCHOBHBIX ITPOTHBOPEYUM POCCHHCKOH IIO-
AUTHYECKOH CHCTEMBI, OIIPEAEASIONINM KaK €€ BPEMEHHYIO U OTHOCHTEABHYIO
CTabHAM3AlINI0, TAK U JOATOBPEMEHHYI0 KOH(AUKTOTeHHOCTE [CaBeHKoB, P.B.,
2003, c. 9].

OTO mpPOTHUBOpPEYHE B JOCTATOYHOH CTEIIEHH IIPOogBAdeT cebd u B cepe yro-
AOBHOM ITOAUTHKHU. Ero crieriipuka COCTOUT B TOM, YTO IIPOLIECCYaAbHBIE (DOPMBI
peaam3anuy yrOAOBHOM IIOAUTHKH OIIPEIEACHBI 32aKOHOM, B CBSI3HU C 4eM Aroboe
OTCTYIIA€HHE OT HUX IIPOTHUBOPEYUT IpaBy. OnHAKO B OTAWYHE OT IIPOTHUBOPE-
4yui MeXKAy 3aKOHOM M IIPaKTHKOM B JaHHOM cAydae pedb UIET O IIPOTHUBOpE-
YHAaX BHYTPH caMo¥ npakTuku. OHHU MOTYT OPHOOpeTaTh BeCbMa OCTPYIO hop-
My B CAy4Yae IIPOTHBOCTOSHUA MEXIY ACTAABHBIMH U HEAeTAABHBIMH (POpMaMU
IIPaBOTBOPYECKOH M ITPABOIIPUMEHUTEABHON ITPAKTHUKU. B KagyecTBe KOHKpPET-
HBIX [IPOSIBA€HHUH 3/1eCh MOXKHO Ha3BaTh IIPOTUBOCTOSHUE MEXK/Y IIPO3PaYHbIMH
3aKOHOATEABHBIMH MIPOIIEAyPaMU 3aKOHOTBOPYECTBA U TAWHBIM AOOOH3MOM,
MeXIy CyaeOHOM Iporeaypo pacCMOTPEHMUs aeaa U HepOPMaAbHBIMHU CIIOCO-
6aMu yAasKHUBaHHS YTOAOBHO-IIPABOBOTO KOH(MAHMKTA, MEXKAY HE3aBHCHMOCTBIO
cya M «CAEAKaMH C IIPaBOCYAHEM», MEKIY «OOBHHUTEABHBIM» H «OIIPABIATEAD-
HBIM» YKAOHOM ITPaBOCYAH4.

Ho B HEKOTOPBIX cAydasgx OCTPOTa MOXKET OBITH HE CTOAb IBHOM, XOTS camo
IIPOTHUBOpEYHe BechbMa MAyOOKHNM. B KadecTBe HAAIOCTPAIIMHU 34eCh MOXKHO ITPH-
BECTU OTMEYEHHBIN B AUTEPATYPE «KOH(MAUKT MEXK/IY AOATOCPOYHBIM UHTEPECOM
K [IpaBy U HEIIOCPEACTBEHHBIM HHTEPECOM K IIOPAAKY?, «MEXKIY (POPMaABHBIMH U
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MaTepUaAbHBIMU IPUHIIUIIAMU CIIpaBenAnBocTi» [Balbus, [.D., 1973, p. 4]. Peun
HUIEeT, B YaCTHOCTH, O CHTYaIlUIX CBOEOOpPa3HOHM AMHAMHKH OTIIPABACHUS IIpa-
BOCYIHUS IIOCA€ MAaCCOBBIX HapyLIEHHH OOILIECTBEHHOI'O IIOPSAKa, KOraa IIPUro-
BOPBI, BEIHECEHHBIE YYACTHUKAM «KPYITHBIX BOCCTAHHUN», OBIAM HECKOABKO MeEHee
CYpPOBBIMH, YEM IIPUTOBOPHI, BHIHECEHHbIE YYAaCTHUKAM «HE3HAYUTEABHBIX BOC-
CTaHUM», ¥ ropas3/i0 MEHEE CYPOBBIMHU, YEM IIPUTOBOPHI, BBIHECEHHBIE 3a COIIOCTA-
BHUMBIe IIpaBOHAPYIICHUS B «00bI9HOE BpeMs». CyTh 3TOro KOH(AUKTA OTPasKaeT,
C OTHOM CTOPOHBI, HEIIOCPEICTBEHHYIO 3aMHTEPECOBAHHOCTD I'OCYIapCTBa B MaK-
CHMaABHO CKOPOM IIPEKpPAaIeHHUH OOIIECTBEHHOIO OECIIOKONMCTBA U HACHAHUS, & C
JPYTO¥ CTOPOHBI — €0 JOATOCPOYHYIO 3aMHTEPECOBAHHOCTh B MAKCHUMH3AITUU Ae-
TUTUMHOCTH U T€EM CaMbIM OI'DAHHYEHUHU «PEBOAIOITMOHHOTO IIOTEHIIHNaAAY.

Emre oqHUM IDposgBAEHHEM IIPOTHBOPEYHY MeKAy (popMasbHBIMH H Hedop-
MaABHBIMH MOPAKTHKAMH MOKHO Ha3BaThb HAIIPSXKEHHE MeXAy TpeboBaHHeM
MaKCHMAaABLHO ITTIOAHOTO, BCECTOPOHHET0, OOBEKTUBHOTO UCCAEIOBAHUA BCEX 00-
CTOSITEABCTB [leAd U AUYHOCTH BHHOBHOI'O B IIPOLIECCE PACCAENOBAHUS eAd U B
Ccyne, C OOHO#M CTOPOHBI, U, C APYTO¥ CTOPOHBI, TPEOOBAHUIMHU MAaKCHUMAaABLHOM
OIIEPATUBHOCTH B PaCCMOTPEHHM [eAa, B IIPOILECCE KOTOPOIO «OAePKHUMOCTH
KOAWYECTBOM HMeeT TEeHICHINIO ObITH B IIPHOPHUTETE Hal IIOMCKOM Hauboaee
HOAXOASIIEr0 HaKa3aHHd, TaK YTO B HEKOTOPBIX cAydadax caM (pakT IIPeoCcTaB-
A€HHS KaKOr'o-AM0O BHa YTOAOBHOI'O OTBETa, IIO-BHAWMOMY, UMeEeT 3HadYeHHe
GoabIlle, YeM caMo HakaszaHue» [Gautron, V., 2016, p. 47].

Taxoro poga IPOTHBOPEYHS UMEIOT Pa3sAMYHbIe UCTOYHHUKH — OT OTPaHUYEH-
HOCTH UMEIOIITHUXCSI PECYPCOB JIASl BOIIAOIIEHUS 3aKOHOAATEABHBIX TPEOOBAHUH U
00BEKTUBHOH KOCHOCTH 3aKOHOJATEABCTBA, KOTOPOE HE COOTBETCTBYET TEKYIIINM
HOTPEeOHOCTAM IIPAKTHUKH ITPOTUBONEHCTBUS IIPECTYIIACHUAM, [0 CYOBEKTUBHO
OKpAallleHHBIX (PAaKTOPOB AMYHON HAM KOPIIOPATHBHOM 3aWHTEPECOBAHHOCTU U
IIOAUTHYECKOH O0pEObI. [IOCKOABKY 3TH MCTOYHHKN BO MHOI'OM IIEPECEKAIOTCH C
dakTopaMy, AETEPMUHUPYIOIINMU 3aKPEIIA€HUE AeTaABHBIX (DOPM pPeasr3aIiuu
Pa3AWYHBIX HaAIIpaBACHUH YIOAOBHOM IIOAUTHKHU, AOTHKA B3aUMOAEHCTBUS Pop-
MaABHBIX U HEe(POPMAABHBIX IIPAKTHK [IPEIIIOAATAET HAAHWYHE AUAACKTHYECKO-
ro Ha4yaaa, B CHAY KOTOPOT'O OHH, BO-IIEPBBIX, HE MOLYT CYLIECTBOBaThL APYT 0e3
IpyTa, BO-BTOPBIX, MOTYT «II€EpeTeKaThk» OfHa B Apyrylo. Tak, UMeBIINe HEKOT-
1a NCKAIOUUTEABHO HETATUBHYIO 5MOIIMOHAABHYIO OKPACKY 3ITH30JUYE€CKHE U BO
MHOI'OM CYOBEKTHBHO MOTHUBHPOBAHHEIE «CIAEAKH C IIPABOCYAHEM» CTAHOBATCS
BIIOAHE HOPMAaABHOH IMPOKOH MPAKTHUKOM; AOOOH3M CTAHOBHUTCS IIPEIMETOM 3a-
KOHOZATEABHOIO PETYAUPOBAHMUS, IPEBPALIASLCE B OIIYCTUMYIO IIPAKTHKY Pop-
MUPOBaHUA 3aKOHOJATEABHBIX HHUIIMATUB U HOPM, U T. I.

7. IIpomueopeuue merk0y MamepuatbHbIMU NOMPEObHOCMAMU NOAUMUKU U
PECYPCHBIMU BO3MOIKHOCMAMU obuecmea

A1000#1 0OOBEKTUBHO BO3HUKIIIUY COIHAABHBIM HUHCTUTYT (M YTOAOBHAS TTOAH-
THKa 3[eCh He HNCKAIOYEHUE) AT CBOEro 3(P(PeKTHUBHOTO (PYHKIIMOHHUPOBAHUSI
IIOCTOSHHO TpebyeT pecypcoB B BHAE HOPM, Alofel 1 aeHer. Ilpu aTom mo mepe
VKPEIIA€HUS U pa3pacTaHHd 9TOT0 MHCTHUTYTAa, II0 Mepe IIOSBA€HUS y HETO [0-
IIOAHUTEABHBIX IleAel 00beM TpebyeMbIX PecypcoB BO3PaCTaET, YTO 3aKOHOMEP-
HO BXOIUT B IIPOTUBOPEYHE C OTPAHUYEHHBIMH PECYPCHBIMH BO3MOXKHOCTSIMH
coruymMa.
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KoHpAUKT Mexkay moporocrosiieil U pacrtylleil B 3aTpaTax CUCTeMoii obec-
rneyeHusd 6€30IacHOCTH, C OJHOM CTOPOHBI, U BO3MOIKHOCTSIMH U TOTOBHOCTBHIO
obiiecTBa ee (pUHAHCHUPOBATH, C APYTO¥ CTOPOHBI, — KpaiiHe BayKHBIN [AS II0-
HUMAaHUS (PYHKIIMOHUPOBAHUSI CUCTEMBI YTOAOBHOH ITOAUTHKH, OCOOEHHO B Te-
KyILIed CHUTyalluy, KOrZia ToCyAapcTBa IePeKuBAaIOT (PUCKAABHBIA KPU3HC, YTO
[eAaeT BIIOAHE PEaAbHOH HEOOXOOHMOCTBH Pa3zpaboTKU MEHee TOPOTOCTOSIIIIHX
MEXaHHU3MOB yIIPaBAEHHS 0OIIIECTBOM.

YroaoBHas IIOAUTHKA COBPEMEHHOTO 0011IecTBa TPebyeT OOABIIIOrO YHcAa CIIe-
[IUAAUCTOB OITPEIEACHHOIO YPOBHSI M KadecTBa, Pa3BEPHYTOH H AETAAU3UPO-
BaHHOHU CHCTEMbl HOPMATHUBHBIX IIPEANTHCAHUN, 3HAYUTEABHBIX MaTePUAABHBIX
pecypcoB. B omnpeneaeHHBIHE MOMEHT OOIIIECTBO OKA3bIBAETCS HUX HEHAIEIKHBIM
IIOCTABIIHUKOM, YTO 3aCTaBASeT NAHHBIM WHCTUTYT H3BICKUBATH BHYTPEHHHE
BO3MOIKHOCTH [IASI UX IIOIIOAHEHHS. IT0, BUAHUMO, U IIOPOKAAET IPAKTUKY (pop-
MHUPOBaHUS KOPIyca COTPYAHUKOB IIPAaBOOXPAHHUTEABHBIX OPraHOB H3 YHCAA
BBIIIyCKHUKOB BEJOMCTBEHHBIX By30B U AHI], UMEIOIIHX OITBIT PabOThI B CHCTE-
Me; pepopMBbl, CBI3aHHBIE C COKPAIIIEHHEM YHCACHHOCTH COTPYAHUKOB IIPaBO-
OXPaHUTEABHBIX OPTraHOB, Pa3BUTHE MIPEIeJeHTHOTO IIpaBa U MHOTOYHNCAEHHBIX
BHYTPEHHHUX WHCTPYKIINH, IOPOH 3HAYHUTEABHO MEHSIOIINX CMBICA B COOepIKa-
HIe 3aKOHOB; OTCIOa, IT0-BUANMOMY, 1 pa3dpaboTKa MeXaHHU3MOB obecIieueHNsd
caMO(PUHAHCHUPOBAHUS CUCTEMBI — OT 32A0TOB [I0 CYAeOHBIX IITPadoB, OT IIPHU-
HYAUTEABHBIX paboT 40 KOH(MUCKAIINH HMYILIECTBA.

OTH 06CTOATEABCTBA ONATH K€ HEAB3s OIIEHHBATH B KATETOPHUSIX «XOPOIIO —
mAoxo». Ho oHU 3aCTaBAGIOT 0COOBIM 06pa3oM CMOTPeTh Ha (DYHKIIMOHHUPOBaHME
YTOAOBHOY IIOAWUTHKU C TOUKHU 3PEHUS €€ IOAOTYETHOCTH OOILIECTBY, C IO3UITHH
aleKBATHOCTH IIOCTABACHHBIX Ilepen Hell IteAeli, HAaAWYHs U3AWUIIHUX UAW, Ha-
IPOTHUB, HEAOCTAIOIMNX (PYHKIUH, 3p(PEKTUBHOCTH U T. [.

8. IIpomueopeuue mexdy o6 beKmueHo Heobxo0uUMbIMU U CYObEeKMUBHO CYy-
YATHBIMU Y20/108HO-NOAUMUUECKUMU PEeULeHUSIMU

3aKOHOMEPHOCTE U CAYYaAHHOCTE — U3BEYHBbIE CIIyTHHUKHU AIOOOro 00IIlecTBa,
rurep0oAn3anys OIIEHOK KOTOPBIX (POPMHUPYET aHTAlOHHUCTUYECKHE KOHIIEII-
[IUU JKECTKOH ITPeIoIIPeIeACHHOCTH U BEPOATHOCTH OOIIIECTBEHHOTO PA3BUTHS.
EcTb, KOHEYHO, 6OABIION CO0AA3H YTBEPKIAATD, YTO YTOAOBHAS ITOAUTHKA IBAL-
€TCsI BCELIEAO 3aKOHOMEPHBIM OTPaskeHHeM OOBEeKTHBHBIX ITOTPebHOCTEH 1 BO3-
MOZKHOCTeH o0IllecTBa B IPOTHBOAEHCTBUU IIPECTYITHOCTU. OAHAKO 3TO OBIAO
OBbI GOABIITM METOZIOAOTHYECKHUM 3abAyzkaeHueM. PaBHO Kak 60ABIION OITHOKOM
cAe1oBaAo ObI CYUTATH, YTO BCE B YTOAOBHOU ITOAUTHKE 3aBUCHUT OT CAYYaHHOMU
BOAM KaKOT0-AM0OO ofgHOTO cyOBbekTa. Korma Mbel yTBepsKaaeM, 4To Aobad yro-
AOBHAS MMOAUTHKA JIOAYKHA OTBeYaTh TPEOOBAHUAM 3aKOHOMEPHOCTH, MBI BOBCE
He IIPEeAIIoAaraeM, 4To CAyJafHOCTH B Hell He TOAKHO OBITH MeCTa B IIPHUHITHIIE.
[IpobGaema BO3HHMKAET B TOM cAydae, KOTJa CAydaiiHble, HeoOayMaHHbIE, IIPO-
THBOpeYalye 0O0beKTUBHBIM ITIOTPEOHOCTSIM YTOAOBHO-TIOAUTHYECKHE PEIleHUI
CTAQHOBSATCH 3aKOHOMEPHBIM, YCTOHYHBBIM YTOAOBHO-TIOAUTHYECKHUM TPEHIOM.

9. IIpomueopeuue mex0y yenesbimMu YcmaHo8KAMU Y20 08HOU NOAUMUKU U
Dpe3ybmamom ee ocyuiecmasieHust

[laHHOE IIPOTHUBOpPEYNE BO MHOTOM BBICTYIIaeT PE3yALTHPYIOIIEH BCeX MHBIX
IPOTUBOPEYUl (PYHKIIMOHUPOBAHUSA YTOAOBHOM HOAUTHUKU. OHO IIPOSIBASET
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cebst pasAMYHBIM 06pa3oM. ITo U popMasbHAST ACTUTUMAIIHS TPUHUMAEMBIX U
pPeaAr3yeMbIX PEIEeHHE CO CTOPOHBI IITHPOKUX TPYIIN 0OIIeCTBa IIPU TOM, UTO
caMM TaKHe PeIlleHts B OOABIIIEHM CTEIIEHN BBIPAXKAIOT UHTEPEC «TOCIIOACTBYIO-
urero kaacca» [HoBukos, [.B., 2019, c. 13-14]; u nmpoTuBopedre MeEXKIy CTa-
TUCTUYECKUMH ITOKA3ATEAIMU (PYHKITMOHUPOBAHUSI TIOAUTUKH U CYOBEKTUBHOMN
OIIEHKOM YPOBHSI CBOEM 3aIIUMIIEHHOCTH TpakJIaHaMU; U PACXOXKIECHHUE MeIK-
Oy IIPUTSI3aHUSIMHU IIOAUTHKH Ha 3alUTy IIPaB IpakaaH U PACTYILIUM 00heMOM
IpaBoOrpaHuYeHud U T. A. [TocaenHee 0OCTOSTEABCTBO B COBPEMEHHBIX YCAO-
BUAX HpUobpeTaeT Bce OOAbIlIee 3HAYEHHE, IPUIYEM €r0o 3HAYUMOCTH HMPU3HA-
€TCd HE€ TOABKO B POCCI/II/I, HO B B HHBIX CTpaHaX, rac CII€CIIUaAUCTbI OTME4Ya-
0T TEHACHIIUIO «1E€MATrOri49€CKOI'o0 HCIIOAB30BaHHA yI‘OAOBHOFO 3aKOHa», I10TE-
PSBIIEr0 CBOIO CyOCHOHMAPHOCTH U OOPETAIOIIETO «CUMBOAWYECKYIO (PYHKIIHIO
IIPOU3BOACTBA OOIIHUX BParoB», C KOTOPBIMU TOABKO OH M CIIOCOOEH 60pOThCs
[Massaro, P., 2020, p. 7].

CAOXXHOCTH B apTHUKYAHUPOBAaHUHU JAHHOIO IIPOTHUBOPEYHs BO MHOIOM OOB-
SCHSIOTCH T€M, YTO IIeAb COOCTBEHHO YTOAOBHOM IIOAUTHUKH, IIPEAIIOAATAEMBIH
UOEaAbHBIH PE3yABTAT €€ PEaAu3allud He ABASIETCH O(HUIIMAABHO 3a(OUKCHPO-
BaHHBIM HAHW IIPOBO3TAAIIIEHHBIM CO CTOPOHBI TOCYAapPCTBa, B TO BpeMs KaK Ha-
YYHBIE JOKTPHUHBI IPEAAATAIOT IITUPOKUH CIIEKTP TAKHUX IleAeil — OT COKpAIlleHHUs
IIPECTYIIHOCTH [I0 TapaHTUPOBaHUA CBO6oabI. Kak ObI TO HU OBIAO, HH OJHA IIEAD
HUKOTZa He OyIeT peasr3oBaHa B ITIOAHOM Mepe B TOT UAM HWHOM KOHKPETHBIH
MOMEHT BPEMEHH. DTO IIPOTHBOPEYUHE OTPAXKAET U CTAAUHHOCTD B JOCTUKEHUHU
1eAei, ¥ AUHAMHUKY CAMHUX IIEA€H B IIPOIIECCE PA3BUTHS.

Paspewenue npomueopeuuii

BpigBaeHHE U ONHCAHHE MNPOTHBOPEYHM B IHPOLECCE IIO3HAHHUA MEXaHHu3Ma
(PYHKIIMOHUPOBaHUS U Pa3BUTHUS AIOOOTO (PeHOMEHA (B TOM YHCAE€ YTOAOBHOM
IIOAUTHKH), ECTECTBEHHO, HE IBASETCH caMolleablo. Boaee Toro, KoHcTaTaus
HaAW4YHUd IIPOTUBOPEYUHN BBICTYIAET 3[4€Ch HE UTOTOM aHAAHN3a, a €ro IIPoOMexKy-
TOYHBIM 3TAaIlOM, B TO BpeMd KaK OCHOBHOE IIpeJHa3HAYEeHHE AHAACKTHIECKOTO
HCCAEIOBAHUS 3aKAIOYAETCH B pa3paboTKe ONTHMAaABHOTO MEXaHU3Ma CHSATHS,
IIPEOZIOAEHUS, TIPUMUPEHUS BbIIBAEHHBIX IIPOTHBOpednil. CHUcTeMY IIPOMEKY-
TOYHBIX IIEeAE€H U CIIOCOOOB AeHCTBHS, HAIIPABACHHBIX Ha pa3pelleHre IIPOTUBO-
pedunii, CripaBeJAMBO HMEHYIOT CTpaTeTHEN pa3pelleHud IIPOTUBOpednii [BanH-
HukoBa, C.A., 2013, c. 6].

Haanm4yme B cucTeMe IIPOTHBOPEYHI MHOXKECTBA PA3AHYAIOIIMXCH BHIOB,
IIpeK/e BCEro OTMEYEHHBIX BBIIIE IIPOTUBOPEYUH pa3BUTHL U (PYHKIIMOHUPO-
BaHUS, JAET OCHOBAHUE MIPEAIIOAOXKUTE, YTO CTPATETHA UX PA3PEIIEHHUd HE MO-
KeT OBbITh eAUHOM, YHUBEPCAABHO TIOAXOASIIEH A BCEX IPOTUBOpednii. UHTY-
UTHUBHOE IIPEeCTaBAEHHE O TOM, YTO €IMHCTBEHHAas (popMa OTHOLICHUN MEKIy
TIPOTHUBOIIOAOKHOCTSIMU COCTOUT B UX O0pBbE, YTO UMEHHO Yepe3 6oprOy Ha B3a-
MMHOE YHHYTOXKEHUE O/IHA CTOPOHA IIPOTUBOPEYHS IIPOKAAABIBAET cebe IIyTh K
CYLIIECTBOBaHUIO U ODecIlednuBaeT Pa3BUTHE CUCTEMBI CETOHS, He SABASETCS HHU
IIOAHOCTBIO BEPHBIM, HH €IMHCTBEHHO MBICAMMBIM. PaspeleHne pasandaroniux-
csl IIpoTUBOpeYHil TpebyeT, Ha HAIll B3TAS, U PA3ANYAIONUTHUXCS MEXaHU3MOB.
A mIoTOMy B TPakKTOBKe (PHAOCO(CKOIO IPHUHIIHIIA €AUHCTBA U GOPLOBI IIPOTH-
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BOIIOAOKHOCTEH BCe dYallle 3ByYHUT MBICAb O TOM, YTO pas3pelleHue KaKoTro-Au6o
COITMAABHOTO IIPOTUBOPEYHS ITPOUCXOOUT KaK MUHHUMYM ABOSKHM IIyTeM: AU0O
nobenoi Kako#-AuOO M3 CTOPOH, YTO CIIOCOOCTBYET KadeCTBEHHOM TpaHcop-
MAalli¥ COIIMAABHOIO CyOBEKTa, B IIpeaeAaxX KOTOPOI0 UMEAO MECTO IIPOTHUBOpPe-
yre, AU00 KOMIIPOMHCCOM MeEKIy ITPOTHBHUKAMHU, KOTZa IIPOTUBOpedYUe pas-
pemaeTcsa Ha 0oaee BEICOKOM yPOBHe enuHCTBa [A3umoBa, 2K.Y., 2018, c. 83].
«[IpuMeHeHre BO3MOXKHOCTH 3aKOHA €IHHCTBA U 60PBObI IIPOTUBOIIOAOKHOCTEH
Ha YPOBHE COLIMAABHOM chephbl OOIIIECTBEHHOTO OBITHA ITOKA3BbIBAET, YTO COLU-
aABHBIE IIPOTUBOPEYHUS, SIBASISICH HCTOYHHUKOM Pa3BHTHs, BKAIOYAIOT B cels He
TOABKO 0OpPEBEOY, HO U ApPYTHe aAbTepHATHBHbBIE BAPHAHTHI OOIIECTBEHHOIO pas-
BUTHUS, XapaKTePUIYIOIHecs MUPHBIM COCYIIIeCTBOBAHHUEM U COTPYIHUYECTBOM
IIPOTUBOIIOAOKHOCTEH B COIIMAABHBIX SIBAEHHUSIX; B 9TOU CBSI3H B YCAOBHUHAX I10-
ASIPU3AIUY HAYyYHBIX IIOXO0I0B H METOJLOAOTHHI CTAHOBUTCS BCe 6oAaee OYeBHI-
HBIM, YTO TPAKTOBKA, IIpeAIloraramnias B Ka4eCTBE €JUHCTBEHHOTO IIyTH pa3-
pellleHus IPOTUBOPEYNH YHUUTOKEHHE OIHON M3 ero CTOPOH, He MOXKeET OBITh
He TOABKO I'AaBHOM, HO U BepHOID» [[IZKOHHa3apoBa, [1.X., 2011, c. 8].

B paspaboTke cTpaTeruil pa3perieHus IpoOTHBOPEYNH MOXKeT ObITH BeCbMa
moAe3HbIM Habaromenue B.B. BormaHoBa, KOTOPBIH ITHIIET, YTO «COIIMAABHBIE
IIPOTUBOPEYNS UTPAIOT AIBOUCTBEHHYIO POAB: C OMHOM CTOPOHBI, OHU SIBASIOT-
Csl CAGICTBHEM IIPOBOAUMEBIX B OOIIECTBe IIpeoOpa3oBaHUM, C APYrol CTOPO-
HBI, COLIMAAbHbIE IIPOTUBOPEYHS B U3BECTHOH MUAAEKTHYECKON METOLOAOTHH
caMH BBICTyIIAIOT NpHUYUHON MoaepHU3anuw» [Bormanos, B.B., 2009, c. 99].
B sTo#i rpajanuu IpPOTHBOPEYHN Ha IIOpOXKAaeMble Pa3BUTHEM H IIOPOKIa-
IOIIIMEe Pa3BHUTHE MOXKHO BHAETb U OCHOBHBIM KAIOY K OIIPENEACHUIO MeXaHHU3-
Ma Bos3aedicTBud Ha HuxXx. Cam B.B. BormanoB 3amedaeT, 4To BbI3BaHHbIE pa3-
BHUTHEM [IPOTHBOPEYNS BO3HHKAIOT, KOTJlJa HHHOBAIIMOHHEBIE IIPOIIECCHl B TOH
HAW WHOH cHCTeMe (B HAallleM CAy4Yae — B YIOAOBHOH IIOAUTHKE) BCTpEYaroT
COITPOTUBAEHHUE IIPOTHBOIIOAOKHO HAIIPABAEHHOH U IICHUXOAOTHYECKU MOTHUBH-
pPOBaHHOM MHTEHIIUN CAMOCOXPaHEHUs, YyCTOHYUBOCTH, KOHCcepBaTu3Ma. OHHU
O0HAPYKUBAIOTCS B IIEPEXOAHBIE [I€PUOABI U BBI3BIBAIOT OTBETHYIO PEaKIIHIO.
OpHaKoO peakmus 3Ta, [0 HAllleMy MHEHHIO, MOXKeT OBITh TOABKO OJHOM: BCe,
YTO IIPOTUBOCTOUT PA3BUTHIO, CAYKHUT IIPENATCTBHUEM Ha IIyTH OIITHMU3AIINU
CHCTEMBI, TOAXKHO OBITH B ITporecce 0OpbOBI IPOTHUBOIIOAOKHOCTEH MHUHUMU-
3UPOBaHO, OAOKHPOBAHO, IIOAABACHO HAU JasKe YHUYTOXKeHO. HoBoe KadecTBo,
CBOMCTBO YrOAOBHOI MOAHUTHKH HadWHaeT «IpobuBaTh cebe mOpPOTry», Aomad
COIIPOTHUBAEHHE CHCTEMBI U YTBEPKAASCH B Ka4eCcTBe ee o0Ieil AU opauHap-
HOM XapaKTepHuCTUKH. [loKa3zaTeAbHBIH INpPUMEpP TaKOro poja IPOTHBOPEUUS
U CTpaTeruy ero paspelieHus — BO3HUKHOBEHHE U YTBEPKAECHUE UMIEHU IIPH-
OopHuUTeTa IIpaB Y€AOBEKa U MHTEPECOB AHMYHOCTHU IIPU Peasu3alliu YTOAOBHOH
IOAUTHKU. BO3HHKHYB KakK CBOEro poja «MyTallHls» IIOAUTHUKO-IIPaBOBOM MOK-
TPHUHBI Ha YPOBHE OTAEABHBIX ITpeAnucaHuit KOHCTUTYILINHM, OHa Yepe3 COIIpPo-
THUBACHHE IIOAUTHYECKOH M IIPABOBOH CHCTEMBI PA3HOMN CTEIIEHH HHTEHCHUB-
HOCTH B KOHEYHOM HTOre OblAd «pacCTHpPaKHUpOBaHa», IOTYUHUB cebe Bce ee
COCTaBAHIOIIIHE.

[pyroe neao — IpPOTUBOPEYHs, IOArOTaBAUBaIMe pasputHe. OHU He BO3-
HHUKAaIOT UMEHHO B IIEPEAOMHYIO 3II0XY, HO BBICTYIIAIOT IIOCTOSSHHBIMU CILyTHH-
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KaMu AI000# (pas3bl COITMAABHOTO OBITHS U IBAFIOTCSI CKOpPEe CUTHAaAaMH HaOU-
patoireit 060poThI TOM MAU MHOH TeHAeHIUU. «OHHU BBICTYIIAIOT ABUKYIIEH CH-
AOH AFOOOTO TIpollecca, IPOXOoASIT HeoOX0oauMble (pa3bl BbI3pEBAHUA U, HAKOHEIT,
CHHMAIOTCd B paMKax 0oaee pa3BUTOH hopMaruy, HO He HCYe3aloT, a IIpHU-
obpeTraroT HOBYIO (POPMY, COOTBETCTBYIOIIYIO coaepzkauuio» [Bormanos, B.B.,
2009, c. 99]. HeyHHYTOXKHUMOCTE 3TOH Pa3HOBUIHOCTU IIPOTUBOpPEYUH (K HUM,
COOCTBEHHO, ¥ OTHOCSITCSI HCCAELyeMble B paMKaxX HacTosled paboThl IPOTHU-
Bope4ns (PyHKIIMOHHUPOBAHUS) AUKTYET HEOOXOAUMOCTD IIPUHITUITHAABHO HHOH
CTpaTeruu Bo3AeCTBUA Ha HUX.

[ToHMMaHHEe HEYyCTPAHHUMOCTH ITPOTHBOPEYHS, C KOTOPBIM IIPEAIIOAATAETCH
JaApHEUIIasg paboTa, IBAGETCS BasKHBIM ATAIIOM pa3paboTKU 3(PpPeKTUBHOTO
MeXaHHU3Ma ero paspelreHusd. [I[poTuBopedne MOKeET OBbITH HEYCTPAHUMBIM I10-
CpeacCTBOM BBIOOpa OMHOM M3 €r0 CTOPOH OAaromapsi pasAUdYHBIM OOCTOSATEAB-
CTBaM: BPEMEHHOMY KOHTEKCTYy (€ro HEBO3MOXKHO AUKBUAVUPOBATH B HAHHBIN
MOMEHT), MOTUBAIUHU CyOhEeKTa (KOTAa CyOBbEKT He XKEeAaeT OTKa3bIBAThCA HU OT
OITHOHM M3 IIPOTUBOIOAOXKHOCTEH BO BHYTPHUANYHOCTHOM HAM MEXAUYHOCTHOM
IIPOTHUBOPEYNH) AM00, KAK B CHUTYAIlMH C IPOTUBOPEYUAMH (PYHKIIMOHHPOBA-
HUS YTOAOBHOM IIOAUTHKHU, — B CHAY CBOE€H ITPUPOBI, TIOCKOABKY COCTABASIOIIHE
€r0 OMIIO3UIIMU TAKOBBI, UYTO HEM3MEHHO OyAyT IMPHUCYTCTBOBATH |BAMHHUKO-
Ba, C.A., 2017, c. 10].

BeuHoe cocyliecTBoBaHHE MPOTHUBOIIOAOKHOCTEH M HUX HEYHHYTOXKHUMOCTH
IIPEAIIOAATAIOT, YTO B YCAOBHSIX ITOAMBEKTOPHOTO Pa3BUTHA OOIIECTBa Ha me-
MOKPATHUYECKHUX HadaAaX CYIIECTBEHHOTO B3aWUMOOOOTAIIEHHS MTPOTUBOIIOAOK-
HOCTe#l B COIIMAABHBIX IPOTUBOPEYUIX MOIKHO JOCTUTHYTH IIyTEM MOCTHUXKEHUS
corAacusd, a B HEKOTOPBIX CAyYasiX — KOMIIPOMUCCA.

B ocHOBe AIOOOTO KOMITPOMHUCCA AEKHUT AUAAOT AIOAel, KOTOpPhIE II0 IIpaBy
CBO€¥ HayYHOH KOMIIETEHITMH UAHM JIOAJKHOCTHOIO CTaTyca BCTYIIAIOT B 0OCYyZK-
JIEHUE Pa3AWYHBIX TOYEK 3PEHUd Ha MEePCIIEKTHUBBI PA3BUTUS YTOAOBHOM ITOAU-
THUKU B IIEAOM AU0O0 OTAEABHBIX €€ HarlpaBAeHUl. UHBIMU cAOBaMH, JUAAOT — 3TO
conditio sine qua non KoMIOpoMmHcca, a CA€I0BATEABHO, HEOOXOOUMOE YCAOBHE
COBEPIICHCTBOBAHUS YIOAOBHOM MHOAUTHKH. TakuMm o6pazoM, AUAAOT TOAZKEH
OBITBH (M DOASKEH CTATh) OCHOBHOM aAbTEPHATHBOHN paspelleHus IPOTHBOPEYHi,
a 3HA4YUT, U KOH(MAHUKTOB MEXKIY IIPEACTABUTEASMHU PA3HBIX HHTEPECOB HAU
Pa3HBIX CyLIHOCTeH B chpepe YTOAOBHOM ITOAUTHKH.

B kaxkoi#i 6p1 popMe OH HHU HPOXOOUA, JUAAOT OCTAETCS HE TOABKO CIIOCO-
60M HaMAy4YIITUM 006pa30M JOHECTH OO0 APYroil CTOPOHBI CBOM MHEHUS, OLI€HKH,
OOBSICHUTDL CyTh U IIPEACTABUTH OOOCHOBaHUE CBOEH MO3WUIIHMU, HO TaK¥K€ BbI-
CAyLIATb U OLIEHUTH apryMEHTAIIUIO IIPOTHUB Hee, HAKOHELl, BBIIBUTH TOUYKU CO-
IIPUKOCHOBEHUS ITPOOAEMHBIX HHTEPECOB. [Haaor — enqBa AU HE €IUHCTBEHHOE
CPECTBO COTAACOBAHHUS MHEHHH 10 CIIOPHBIM BOIIPOCaM, BEIPAOOTKU MEXaHU3-
Ma, CTpaTeTHH U TaKTUKH BBIXO/Ia U3 KPU3HCA, CMATUYEHUS IPOTHBOCTOSHUS B
IIEAOM U CHSITHUS HEKOTOPBIX KOHKPETHBIX ITPOTUBOPEYHH U KOH(PAUKTOB.

K coxkaseHUio, K HbIHEIITHEH ITOAUTHYECKON M COIIHaABHO-IIPABOBOM CHUTya-
IIMU B CTpaHe B MMOAHOIM Mepe MOXKeT OBITH OTHECeHa OIleHKa, KOTOPYI0 B CBOE
Bpema A.U. TTpUrokuH gasa MEPOBOY [IUBUAU3AIINU B IIEAOM: «IEPUITUT AHUANO-
rugHOCTH» [[Ipuroxkwun, A.W., 2004, c. 51]
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PaccMmoTrperHSBIe BhBIIE ITPOTHBOPEYHs (DYHKIIMOHHPOBAHUS YIOAOBHOH IIO-
AWUTHUKH CBHIETEABCTBYIOT, UTO KasK/I0€ U3 HHUX IIpeAcTaBAseT coboi, IIo CyTH,
[Ba IIOAIOCA, B IIPOCTPAHCTBE KOTOPBIX HAOAIOZAETCH PA3ANYHOE IIPOSIBACHHE U
COYeTaHUE IIPOTUBOIIOAOXKHBIX XapPaKTEPUCTUK MOAUTHKU. VX IIPOTUBOIIOAOXK-
HOCTBb He O3HadaeT M3HA4YaAbHOH OIIEHKH KaKOH-AM0O0 ONHOM XapaKTepHUCTHUKHU
B KaQ4eCTBE IIOAOXKUTEABHOM, a APYrod — OTPHULATEABHOMN. IIpOTHBOIIOAOKHOCTD
3[IeCh — HE B OLIEHKAaX, a B KadecTBe. Kaxkaa U3 CTOPOH, B34Tasd B OTACABHOCTH,
He CcIIocoOHAa B ITIOAHOHM Mepe 00EeCIIeYUTh AU OXapaKTepH30BaTh (PYHKIIMOHU-
poBaHMHE YTOAOBHOM ITOAUTHKHU. TOABKO B3SThble B CBOEM €IUHCTBE OHU IIpE-
CTaBASIOT TAKyI BO3MOXKHOCTB. [Ipy 9TOM B KaxKAbIM OTAEABHO B34TbII MOMEHT
BPEMEHHU COOTHOIILIEHUE ITPOTHUBOIIOAOXKHBIX CHA U XapaKTEPUCTHUK HE IBASIETCH
KOHCTAQHTHBIM, OHO JUHAMHUYHO MEHHETCS 10 BO3AEHCTBHEM CaMbIX Pa3HBIX
aKTOPOB — OT YPOBHS PA3BUTHS CAMOH YTOAOBHOM IIOAUTHUKH [0 IIapaMeTpPOB
BHEIIHEH cpenbl ee PYyHKIIMOHUPOBaHUA. OMHAKO B KaXKAbIH OTAEABHO B3ATHIH
MOMEHT BPEMEHH TaKOe COOTHOILIEHHE 00eCIIeYNBaEeT OTHOCHUTEABHYIO CTA0OUAD-
HOCTBH (PYHKIITMOHHUPOBAHHS YTOAOBHOM IIOAUTHKH.

3agAouyeHHE

Teopemuico-npukxnaonsle 6616006l U3 OUAIEKMUUECKO020 NOHUMAHUSL
npomueopeuuii PYHKUUOHUPOBAHUSL Y20/108HOU NONUMUKU

[uasreKTUYeCKU aHaAU3 IIPOTUBOPEYNY (PYHKIITMOHHUPOBAHHUS YTOAOBHOH ITOAU-
THUKH II03BOALET CAEAATh HECKOABKO YMO3aKAIOUEHHUH, II03BOATIOIINX AyYIIIE I10-
HSATH KaK €€ TEKYIIIee COCTOSHHE U HEKOTOPBIE BO3MOXKHBIE IIE€PCIIEKTHUBEI, TaK
U COCTOSIHUE POCCHUMCKON yTrOAOBHO-TIOAUTHYECKOM HayKu. OCHOBHBIE BBIBOIbI
MOTYT OBITH IIPEACTABACHBI CACAYIOIIHUM 00pPa30M.

1. [IpoTuBOpeyus PyHKIITMOHHUPOBAHHUS IBASIOTCSI OJHUM M3 BUOOB B 00IIeH
CHCTEME ITPOTHBOPEYHN YTOAOBHOM HOAHUTHKH U COOTHOCATCH C IPEACTABACHHU-
AMH O BHYTPEHHUX HCTOYHHKAX €€ Pa3sBUTHdA. [IOCKOABKY 3TH IIPOTHBOPEYMA
OMNHCBIBAIOTCH B KATETOPHUAX «HEAHTATOHHUCTUYECKHE» U «BEYHBIEC», OTHOIIEHUS
MEKIy IIPOTHBOIIOAOKHOCTSIMH, O0Pa3yIOUIUMHU 3TH IPOTHBOPEYNs, He XapaK-
TepU3yIOTCs 60pb00OM HAa YHUUTOXKEHHE, HO TPeOyIoT Goaee IIaAAIINX UHCTPY-
MEHTOB pas3pelleHusd, 00eCIIeYNBAIONINX YCTAaHOBACHNE U OAAEePKAHUE OIITH-
MaABLHOTO B JAHHBIX KOHKPETHBIX YCAOBHSIX MECTa U BpeMeHHU OasaHca MEKIY
HUMH Ha OCHOBE B3aUMOAEHCTBHA U KOMIIPOMHCCA.

2. CaMO OTHOIIEHHE MEXKIY HIPOTHUBOIOAOKHOCTSIMH, XapaKTEePHUIYIOIINMHA
PYHKIIMOHUPOBAHUE YIOAOBHOHM IIOAMTHKH, IIpEACTaBAseT COOOH oIlpemeseH-
HBIM HUHTEpPBAA HMAM OUATIA30H, B KOTOPOM KasKaasl U3 HUX IIPOABASeT cebd C
pa3AuYHOH CTeIleHbI0 HHTEHCHUBHOCTH, IIPH 3TOM YCHAEHHE HAU ocAabAeHHeE I10-
3uNUH AIOOOH M3 CTOPOH ITPOTHBOPEYHS ITPUBONUT K CMEHE TEeHIEHIIHUH B CO-
[ep3KaHUU YTOAOBHOM IIOAUTHKH; TaKUM 00pa3oM, IIPOTHBOIIOAOKHOCTH 3aa-
IOT OIIPEIEACHHBIH KOHTHHYYM (DYHKIITMOHHUPOBAHUS CHUCTEMBI YTOAOBHOHU ITOAU-
TUKH Ha OIIPEJEACHHOM J3Talle €€ pPa3BUTHUSI.

3. OTHOLIEeHHUE K IPOTUBOIIOAOKHOCTSIM, XapaKTePHUIYIOIIUM (PYHKIITHOHUPO-
BaHUE yTOAOBHOM ITOAUTHUKH, HE MOKET OBITH OITHCAHO B KATETOPHUIX O00pEeHU
UAU HeoqoOpeHus, He IIpearnosaraeT TpeOboBaHUH O II0JaBACHHUH AW YHUYTOXKeE-
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HHUHM KaKOH-An00 13 HUX. HeyCcTpaHHMOCTD IIPOTHBOIIOAOKHOCTEH NUKTYETCSI UX
YKOPEHEHHOCTHIO B COIIMAABHOM KU3HH, B COLIMaALHOHN cpeie, 00 «IBACHUS HU-
KOT/Ia He CYIIECTBYIOT CaMH 10 cebe, He3aBUCUMO OT JPYTHUX “Belleii”, cKkopee,
OHU BCEeT/a SIBASIOTCH YacTbIO OOABIIeHl COBOKYITHOCTH OTHOLIEHHUN U ITpOLiec-
COB, KOTOPbIE HAIEATIOT €TI0 OIIPElIEeACHHBIMH XapakTepucTukamm» [Lasslett, K.,
2010, p. 4]. Tem caMbIM HOABUKHOCTH COCTOSHUS COLITUAABHOU Cpeabl 00yCAOB-
AUBaeT U3MEHEHHE COOTHOIIEHUN MeXKAYy IMIPOTHBOIIOAOKHOCTSIMHU U AUHAMUKY
TEHJCHIIUH YTOAOBHOMN OAUTHKH.

4. IIpoTuBOpeYHsa MEKAY OAIOCAMU (DYHKIIMOHUPOBAHUS YTOAOBHOM ITOAU-
TUKH B KaKIbIH OTAEABHBIH MOMEHT BPEMEHH HE MOTYT PacCMaTpHUBAThCSA Kak
O0'BEKTHUBHBIN HEJOCTATOK UAH YIIEPOHOCTE MOAUTHKY B KOHTEKCTE IIOHUMAaHUS
IIPOTHUBOPEYNd KaK AOTHYeCKOro aecpekra. To, 4To B HayKe BBIIAETCS 3a IIPO-
SABAECHHE HEJOCTATKOB YTOAOBHOY ITIOAUTHKY, IIPEACTABALET co00i, OOABIIIEH Ya-
CTBIO, PACXOXKIECHUE MEXKIY PEaAbHBIM, OOBEKTUBHBIM COCTOSTHHEM YTOAOBHOM
IIOAUTHKH U CYOBEKTUBHBIMH, aBTOPCKHUMU IIPEACTABACHUSIMU O €€ HACaABHOM
COCTOSIHUH.

5. HccaemoBaTeabCcKasl OLIEHKA COCTOSIHUS, ITPOTHBOIIOAOXKHOCTEY U TEHIEH-
nu# (PyHKIIMOHUPOBAHHUS YI'OAOBHOH ITOAMTHKH BO MHOI'OM OIIPENEASIETCH «Me-
CTOM OTZEABHOI'O yYE€HOI'0 Ha IIIKaAe paiuKasu3Ma-KOHCepBaTH3Ma», KoTopasd
B KAKOM-TO CMBICAE BBICTYIIAET «TAABHOM IIIKAAOH MTpeayOeXaeHHH B COITUAAD-
HOH Hayke». [loToMy arobas mepexonHas ¢asza — NEPUOM, B TeUeHHe KOTOPOTo
JaBHO CAOXKHUBIIIHECS COIIMAaAbHBbIE MEXaHU3MbI, MOPaAbHBIE M KOHIIEIITyaAbHbIE
IIOHATHS, A€XKalllle B UX OCHOBE, IIPeTepPIIEBAaIOT CYIIleCTBEHHbIE HM3MEHEHUs,
BOCIIPHHHUMAETCS OIITHMHCTAMHU KaK II€PeXO0 OT OLHOI'0 OTHOCUTEABHO 3(peK-
THUBHOTO COIIMAABHOTO 3aKa3sa K APYyroMy, a IIeCCUMHCTaMH — KaK OJHOCTOPOH-
HUH IyTh K KaTactpode [Miller, W.B., 1973, pp. 141, 142]. [Toromy pa3AndHbIe
OLIEHKH COCTOSHUS YyTOAOBHOH IIOAUTHKH U HaAIlpaBACHHUI ee pepOopMHUPOBAHUS
YCTOMYHUBO KOPPEAUPYIOT C OOIIMMH IIOAUTHYECKIMH YCTAaHOBKaMH HeoAnbepa-
Au3Ma U HeoKoHcepBatuiMma [Omalley, P., 1999, pp. 189-190].

6. Crioco0 paspelieHus IPOTUBOPEYUH MEXKAY Pa3sAHYHBIMU COLIMAABHBIMU
CHAAMHU B IIPOLIECCE [TOAUTHYECKOH OOPEOBI HEe MOXKET ObITh MEXaHUYECKH Ilepe-
HECEeH B 00AaCTb paspelleHusd JUKTYEMbIX 3TUMH CHAAMH IIPOTUBOPEYHN (PYHK-
ITMOHHUPOBAaHUS YTOAOBHOM IToAnTUKH. CaMa yroAOBHAd IIOAUTHKA KaK CPEeICTBO
pa3penieHus COUAABHBIX IPOTUBOPEYHN MOAYKHA OBITH OECIIPHUCTPACTHOU U He-
KOH(AHKTHOH, JOAIKHA He IT0AAePKHUBATH, HO CTAQKUBATEH IIPOTUBOPEYHS MEK-
Iy COLIMaAbHBIMH I'pYIIIIaMH Ha OCHOBE HEKOEro KOHCEHCyca U KOMITPOMHUCCA.

7. Y4uThIBas pOAb U OOILECTBEHHOE ITpeIHA3HAUYEHNE YTOAOBHOM TOAUTHKH,
Ha/I0 IIPU3HATH, YTO pas3pelleHne IPOTUBOPEYNH, CKAQIbIBAIOIINXCS B IIPOIIEC-
ce ee (DYHKIIMOHUPOBAHUS, MOAYKHO OBITH IOAYMHEHO HE CTOABKO IIE€AW OIITH-
MH3alliHi IIPaBOTBOPYECKON HAM IIPABOIIPUMEHUTEABHOM NEATEABHOCTH (3TO B
IIPUHIIUIIE HE IIEeAb, & CPEICTBO IIOAUTHKH), CKOABKO II€AM MUHUMH3AIIUU IIpe-
CTYIIHOCTH M 3aIlUThl KOHCTUTYIIMOHHBIX IIEHHOCTEeH OT KPUMHHAABHBIX YTPO3.
CaenoBaTeabHO, KpurepueM 9(O@MEKTUBHOCTH pas3pelleHus IPOTHBOPEYUs
JOAYKHA BBICTYIIaTh HE CTEIIEHL COOTBETCTBHS CKAabIBaIOIIeHcs TeHIEHIIUH
OOIIIECTBEHHBIM U IIOAUTHYECKHM HACTPOEHUSM, a CTEIIEHb BAUSHUS 3TOH TEeH-
AEHIINY Ha COCTOSIHHE IIPEeCTYITHOCTH U Ge30I1aCHOCTH.
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AHHOTauuA

Bsepnenue. B cucteme yronoBHbIX HakasaHuin Poccumn nocne BBefdeHVsi MopaTopus Ha CMepT-
HYIO Ka3Hb CaMbIM CyPOBbIM 13 MPUMEHSIEMbIX BUOOB HaKa3aHWU BbICTyNaeT NOXU3HEHHOE Nu-
LeHve cBo6obl. B Lensx cobniogeHns npas 1 3aKOHHbIX MHTEPECOB BCEX Y4ACTHUKOB YrosioB-
HOro npoLecca cya npy NOCTaHOBIEHUN NPUroBOpPa OOMKEH YYeCTb BCE OCOOEHHOCTU, Xapak-
TepHble Ans Ha3Ha4YeHUs AaHHOro B1aa HakasaHusi. BmecTte ¢ TeM oTCyTCTBME €OUHO06Pa3HbIX
NnoaxXof0B K ero Ha3Ha4eHuto, CNoMb30BaHME OLEHOYHbIX KaTErOpU, HE UMEIOLLIMX pa3bsiCHe-
HUI B NpakTuKe BbICLLUEN CygeGHOW MHCTaHUMKU, a Takxe nNpobenbl B OTAESbHbIX MOMNOXEHUAX
YrOSIOBHOIO 3aKOHa MPUBOAAT K TOMY, YTO B Pasfn4HbIX perMoHax cygamm hopmmpyeTtcs cBos
npakTuka onncaHus 1 060CHOBaHWUS B TEKCTE NPUroBopa Ha3Ha4YeHms NOXXM3HEHHOMO INLLEHMS
cB060abl. VIMEHHO MO3TOMY B pamMKax AaHHOM CTaTbM aBTOP HAa OCHOBaHMM aHanu3a npuroso-
POB Cy[OB MNEpBON MHCTaHLUMM UccnegyeT 0OCOOEHHOCTN Ha3HaYeHNsi HaKa3aHus B BUAE NoXuna-
HEHHOO NLLIEHMA CBO6ObI.

Teopetnyeckme ocHoBbl. MeTogbl. PaboTa ocyLiecTBneHa Ha OCHOBE MCMOSb30BaHMA Taknx
o6LLieHay4YHbIX METOAO0B MCCNEeAOoBaHWs, Kak AnanekTuyieckuii, hopMasnbHO-IOpUANYECKUA 1
repMeHeBTMYECKUI. Ha3BaHHbIe MEeTOObl NCMOMb30BaHbl BO B3aUMOLAENCTBUM C LIENbLO NOny-
YeHUA CUHepreTMyeckoro addpekTa.

Pesynbtatsl nccnegoBaHusi. Npun HasHa4eHUU NOXWU3HEHHOMO NINLLEHNS CBOOOAbI BaXHO Kaye-
CTBEHHO OMMCaTb UCKAKYUTENIbHYIO OMacHOCTb SIMYHOCTU fvua, COBEPLUMBLLErO NpecTymnse-
HWe. HeBbINONHEHNE 3TOro TpeboBaHMsA MOXET NPUBECTU K OTMEHe npurosopa. B xoge nccne-
OOBaHUS aHanM3npyrTCcs 06CTOATENbCTBA, UCKIIOYaOLLME BO3MOXHOCTb Ha3Ha4YeHUs1 MOXMU3-
HEHHOIO N1LLEHNs CBOOOAbI, OCOBEHHOCTU HA3HAYEHWUSI MOXXM3HEHHOMO NULLEHUS CBOOOAbI NpU
COBOKYMHOCTW NPECTYNEHUA U NPUroBOPOB, NPOGeMbl ONpeaesieHns Bnaa ncnpaButenb-
HOMO y4pexaeHuns oas nuiua, NpuroBOpeHHOro K 4aHHOMY BUAy HakasaHus.

O6cyxpeHne n 3akodeHme. Ha ocHoBaHUM aHannsa B cTaTbe NpefiararTcs BapuaHTbl Onu-
CaHUsl UCKIIYUTESIbHOM OMaCHOCTU IMYHOCTM Nuua, COBEPLUMBLLErO MPECTYMNSIeHNe, oTpaxe-
HUS1 B MPUrOBOpE Hakal3aHwsi, HA3HAYeHHOro MO COBOKYMHOCTU MPECTYMNEHU U NPUroBOPOB,
OOHUM N3 KOTOPbIX BbICTYNAET NOXWUIHEHHOE NULLEHNE CBOOOAbI.

Knio4yeBble cnoBa: NoXnsHeHHoe NuLLeHne cBo60bl, Ha3HaYeHWe Haka3aHWs, UCKIIoYUTESb-
Hag OnacHOCTb JINYHOCTU

Ana uutupoBaHusa: Tynurnoemd M.A. Ha3HayeHve HakasaHus B BUAE MOXM3HEHHOrO
nvwenusa ceoboppl // Mpasocyaune/Justice. 2020. T. 2, Ne 4. C. 44-61. DOI: 10.17238/2686-
9241.2020.4.44-61
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Abstract

Introduction. After declaring a moratorium on the death penalty in Russia life imprisonment has
turned to be the most severe of the applied criminal punishments. In order to respect the rights
and interests of all parties of the criminal process, the court when passing a sentence shall con-
sider all the characteristic features of this kind of imprisonment.

Taking into account the processes of self-organization, the lack of common approaches to the
imprisonment for life in law, the use of evaluation categories that are not explained in the prac-
tice of the highest court, as well as the presence of gaps in certain provisions of the criminal law,
leads to the fact that the courts in different regions in text justify and substantiate the sentence of
life imprisonment form their own experience.

The problem of sentencing in the form of life imprisonment has become the subject of the article.
The author’s approach is based on the analysis of the first instance courts sentences and the
examination of their features.

Theoretical Basis. Methods. The work is carried out with the use of such general scientific research
methods as comparative legal, dialectical, formal legal, and hermeneutical methods are applied.
The above methods are used in conjunction in order to obtain a synergistic effect of the research.
Results. When passing a life sentence, it is important to describe thoroughly the exceptional dan-
ger of the defendant. Failure to comply with this requirement may result in the cancellation of the
sentence. The author also analyzes the circumstances that are to preclude the possibility of life
imprisonment, deals with the features of life verdict in the case of a combination of crimes or sen-
tences in the particular situation, takes up the questions of determining the type of correctional
facility for a person sentenced to this type of punishment.

Discussion and Conclusion. Based on the author’s research, the article offers legal options for
describing the exceptional danger of the person committed the crime, reflecting in the sentence
the punishment imposed for a combination of crimes and sentences, one of which is life impris-
onment.

Keywords: life imprisonment, sentencing, exceptional danger to the person, a combination of
crimes

For citation: Tuliglovich, M.A., 2020. Sentencing to life imprisonment. Pravosudie/Justice, 2(4),
pp. 44-61. DOI: 10.17238/2686-9241.2020.4.44-61

BBeaenue

TpaHCCbOpMaL[I/IH OOIIIECTBEHHOTO CTPOSI HA IIOPOTre AEBIHOCTBHIX rogoB XX B.,
KYMYASITUBHBIN 3 (PEKT peasnu3aiiui OTAEAbHBIX BHYTPUTOCYIaPCTBEHHBIX (POCT
HaCHABCTBEHHOM ITPECTYIIHOCTH) U BHEIIHEIIOAUTHYECKHX TEeHIEHIIUH IIpuBe-
AW K BEpPHOU «OIleHKE 3aKOHOIATEAEeM COCTOSHUS, MUHaAMUKH U YPOBHS pas-
BUTHUS IIPECTYITHOCTH, SdKOHOMHUYECKUX U MAaTEPUAABHBIX BO3MOXKHOCTEH 001IIe-
cTBa 10 o0ecrevYeHUI0 HaIAeKaIIero (PYHKIIMOHUPOBAHUS OPTaHOB YTOAOBHOMM
FOCTHIINH, YPOBHS TOAEPAHTHOCTHU OOIIECTBA K aHTHCOILIHAABHBIM ITPOSBACHUSM
¥ IIOCTYIIKaM M YPOBHSI HPaBCTBEHHOro pa3BuTHd obmiectBar [2Keaokos, H.B.,
2007, c. 62]. Kak caencrBue, B CHCTEME HaKa3aHUMH, YCTAHOBACHHBIX YTOAOB-
HbIM KozekcoM Poccutickot denepanuu (YK Pd) 1996 r., mogBHAOCE ITOKU3-
HEHHOEe AHIIeHue cBoOoabl, no 2004 r. Ha3zHaYaeMoe B paMKaX aAbTepPHATHUBBI

Pravosudie/Justice. Vol. 2, no. 4. 2020. Original Papers



46 lMpaBocyawne / Justice

CMEPTHOM Ka3HU!, HO IO3UIMOHHpPyEeMOEe B KadeCTBE CaMOCTOSATEABHOTO BUIA
Haka3aHudg (II. «M» cT. 44 YK P®). OToT 3aKOHOAATEABHBII 1Al 03HAMEHOBaA HO-
BbIHf BUTOK BHHUMAaHUS VIE€HBIX K JAHHOH mmpobaeMe. B pesyapTaTe HayKa BCTa-
AQ TIepen HeOOXOAUMOCTBIO TEOPETHUECKOTO aHaAu3a MIpPobAeM, BO3ZHHUKIIIHX B
IIPaKTUKE IPUMEHEHUST MTOKU3HEHHOTO AHIIIEHUsI CBOOOAbI. B cOoBpeMeHHOt Te-
OPHH YTOAOBHOTO ITpaBa K HEKOTOPBIM BOIIPOCAM ITOXKHU3HEHHOI'O AMIIIEHUSI CBO-
6oapI oOparasuck pasuble aBTopbl [MuxanuH, A.C., 2002; Kazakosa, E.H., 2008;
Crru, K.A. 1 KananeBa, E.A., 2016 u ap.]. OTaeabHbIe aclI€KThI IIPaBOBOH IIPH-
POABI, CYIIHOCTH, HCIIOAHEHUS NAaHHOTO BHAa HaKa3aHUsS pacCMaTpUBAANCH B
paMKax quCCepTallMOHHEBIX UccaenoBaHui [[detkos, A.Il., 1996; ArToHoB, O.A.,
1998; 2Kenokos, H.B., 2007; Kuproxuhna, E.A., 2008; Ma3ypuna, F0.E., 2010].
BwMmecte ¢ TeM caemyeT KOHCTATUPOBATDH, UTO B IIPOBEAEHHBIX MCCAEIOBAHU-
ax He 0000IIeHa ITpaKTUKAa Ha3HadYeHUs JAaHHOTO BHA HaKa3aHUsd, HE PACKPBI-
TBI 0COOEHHOCTH OIHUCAHUS B IIPUTOBOPE UCKAIOYHUTEABHOMN OIACHOCTH AMYHOCTH
AWIIA, OCYZKJAEMOTO K ITI0KHU3HEHHOMY AHIIIEHHIO CBOOOIBI, CAOXKEHUSI HaKa3aHUH
IIPH COBOKYIIHOCTU IIPECTYIIACHUN MAM IIPUTOBOPOB, OMHUM M3 KOTOPBIX BBICTY-
IIaeT IIOXKU3HEHHOE AUIIIEeHNe CBOOOAbI, U APYTrHe acleKThl, CBsI3aHHBIE C €0 Ha-
3Ha4YeHHeM. KpoMe TOro, oTCyTCTBHE €OIUHOOOPA3HBIX MOAXOA0B K €ro Ha3Hade-
HUIO, UCTIOAB30BaHUE OIIEHOYHBIX KATEerOpUi, He UMEIOIIUX pa3bsICHEHUN B IIpak-
THUKE BBICHIEH CyneOHOM MHCTAHIIMH, a TAKXKE HaAHYHUe MPOOEAOB B OTIAEABHBIX
TIOAOZKEHUSIX YTOAOBHOI'O 3aKOHA IPUBOAAT K TOMY, UTO B PA3ANYHBIX PETHOHAaX
C y4ETOM IIPOILIECCOB CaMOOPTraHU3aIUU CyAaMUu (POPMHUPYETCS CBOSI ITPAKTHUKA
OIMCaHUSA U OOOCHOBAHHS B TEKCTE IMPUTrOBOpPa HA3HAYEHUS ITOKU3HEHHOTO AH-
LIeHUs CBOOOBI, HE BCET/Ia COOTBETCTBYIOIIAS TPeOOBAHHUSIM 3aKOHOAATEABCTBA.

Teope'rn'{ecxne OoCHOBBI. MeTOABI

TeopeTHdeCcKy0 OCHOBY HCCAEIOBAHUS COCTABUAU Hay4HBIE paboThl B 00AaCTH
YTOAOBHOTI'O ITpaBa, OTPazKaloIllle CoAepPKaHNe U CYITHOCTD ITOKU3HEHHOTO AH-
IIIeHHsI CBOOOABI B CHCTEME YTOAOBHOTIO 3aKOHOIaTeABCTBA Poccun. Pe3yabTaThl
HCCAEOBAHMS OCHOBAHBI HA aHaAn3e 16 IPUTrOBOPOB?, BHIHECEHHBIX B PA3AWY-
HBIX CyOBeKTax Poccuiickoit demepaliiu o oCyKAeHUIO AUIL K ITOKU3HEHHOMY
AWIIeHNIo cBoboabl. Mcmmoab3oBaHME MCTOPHKO-IIPABOBOTO U CHCTEMHO-CTPYK-
TYPHOT'O METOMOB II03BOAMAO ITO-HOBOMY B3TASHYTH Ha IIPOOAEMY 3aMeEHBI I10-
JKU3HEHHOT'O AHIIIEHHs CBOOOARI Ha 6oaee MATKOe HakasaHue. [IpruMeHeHMe rep-

! Tlocae BcrymniaeHUd B cuay PemepasbHoro 3akoHa ot 21 utoas 2004 1. Ne 74-d3 «O BHe-
CeHNM n3MeHeHUH B craTbu 57 1 205 YroaoBHOro koxekca Poccutickoit Peneparum»
HOXKU3HEHHOE AHIIEHHe CBOOOAbI MOXKET HaszHa4daThCs y»Ke He KakK asbTepHaTHBa
CMEpPTHO# Ka3HH, a KaK OCHOBHOE, CaMOCTOsITeAbHOe Haka3aHue. Cm.: CoOpanue 3a-
KoHozaTeabcTBa Poccuiickoit deneparuu. 2004. Ne 30. Ct. 3092.

2 AHaAM3 CTATUCTUYECKHUX MAHHBIX [IOKA3BIBAET, UTO UHCAO AHI], OCYKIAEMBIX exKe-
ronHo B Poccutickoii demepaiivu K IIOKU3HEHHOMY AHUIIIEHHIO CBOOOABI, KoaebaeTCa
B cpeaHeM ot 50 no 70 yeaoBek. CMm.: CynebHbli nermapTaMeHT 1pu BepxoBHoM Cyme
Poccuiickoit @enepanmu. OCHOBHBIE CTATUCTHYECKHUE ITOKA3aTEAW COCTOSHUHA CYIOU-
mocTu B Poccun 3a 2003-2007 rombt 1 2008-2019 romsr. URL: http:/ /www.cdep.ru/
index.php?id=79&item=2074 (mara obpamenus: 21.06.2020).
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MEHEBTHYECKOIO0 U (DOPMAABHOTO IOPUANYECKOI'0 METOAOB IIOMOTAO BBIAEAUTH
0cOOEHHOCTH Ha3Ha4YeHUs HaKa3aHUH 10 COBOKYITHOCTH IIPECTYIIA€HUH 1 IIpHU-
TOBOPOB, a TaK¥Ke OIPENEAUTD IIyTH PEIlleHUs ITpodAeM Ha3HaAUYeHUs HaKa3aHUsd
B BH/I€ ITOKU3HEHHOTO AHUIIIEeHUsI cBo6oabl. Ha3zBaHHBIE METObI UCIIOAB30BAHbBI
BO B3aUMOEHACTBUU C IIEABIO IIOAYYEHHUS CHHEPreTHIeCKOoro 3derTa.

ABTOpD HCIIOAB30BaA OOIIEHAYYHbIE METOABI MCCACNOBAHHUSA, TaKUe KaK IU-
AAEKTUYECKHUH, (popMaabHO-IOpUAUYECKUH 1 repMeHeBTUYecKui. HazpanHbIe
METOAbI MCIOAB30BAaHbI BO B3aUMOAEMCTBUHU C IIEABIO IIOAYYEHHUS CHHEPTETH-
geckoro 3gderra. PeayapTaThl HCCACIOBAHUS OCHOBAaHBI HA aHaau3e 16 mpu-
rOBOPOB®, BEIHECEHHBIX B Pa3AMYHBIX cyObeKkTax Poccuiickoit Peneparuu 1o
OCYZKIEHHUIO AHUIL K ITOKHU3HEHHOMY AHIIEHUIO CBOOOMIBI.

Pe 3yABTATBhI HCCACAOBaAHHS

HasnaueHnue HakazaHUsd B BHE MOKU3HEHHOTO AHUIIIEHHS CBOOOIBI C TOYKHU 3pe-
HUY MaTE€pPHaABHOIO IIpaBa B IIEAOM IIPOHCXOMHUT II0 IIpaBHAaM, IIPHUCYIIIMM Ha-
3HAYEHHWIO HaKa3aHUs B BHUJE AUIIIEHUS CBOOOIBI Ha OIIpEIeA€HHbIH CpoK. Bmecte
C TeM MOIKHO BBIIEAUTH Pl 0COOEHHOCTeH, XapaKTEePHBIX UMEHHO IAS JAHHOTO
BHUa HaKa3aHUd, KOTOPbIE OAYKEH YYHUTBIBATh Cy/ IIPH BbIHECEHHUH IIPUTOBOPA.

[TepBoe, Ha YTO caemyeT OOpPaTHUTh BHUMAaHME, — HCKAIOYHTEABHAs OITaCHOCTH
[As oOIIIecTBa AWIIA, COBEPIIHBIIEr0 IpecTyIiAeHre. B coorBercTBHU C IlocTa-
HoBAeHUeM [Taernyma Bepxosuoro Cyna Poccutickoit @enepariuu ot 29 Hosabps
2016 r. Ne 55* cym, HazHavYasl TOKU3HEHHOE AUIIIEHHE CBOOOIBI, MOAYKEH IIPHU-
BECTH KOHKpPETHBbIE 0OCTOSATEALCTBA [eAd M JaHHbIE, XapaKTePHU3YIoIue AWY-
HOCTB IIOZICYIHUMOTO.

HcrxnrouumenovHast onacHOCMb AUYHOCMU

Cynpl IO-pasHOMY OITHMCBHIBAIOT MCKAIOUHUTEABLHYIO OIIACHOCTH AMYHOCTU. B oT-
[EABHBIX CAy4YasX MaHHBIH BBIBOJ CTPOHUTCH HA IOAPOOHOM OIHMCAHHUU (PAKTOB
BCeY MIPecTyIHOH NeaTeAbHOCTH II0ACYAUMOTO, IIPEAIIECTBYIOIEH ITI0CTaHOBAE-
HUIO ITpuroBopa. CyZIoM aHaAHU3HPYIOTCS XapaKTep COBEPILIEHHBIX ITPEeCTyIIAe-
HUii, YacTOTa UX IIOBTOPEHUH, OIIEHUBAETCH IIOBEICHUE AHLIA BO BPEMS U IIOCAE
COBepIIIeHHUs IIPECTYIACHUA. B KauecTBe mpuMepa I0g00HOTO OIUCAHHUS MOXK-
HO IIpUBECTH IIpUroBop MpKyTcKoro o6aacTHOro cyna’.

AHaAM3 CTATUCTHUYECKHMX NAHHBIX ITOKa3bIBAET, YTO YHCAO AMII, OCYXKIAEMBIX €XKe-
rogHo B Poccutickoit denepanuu K IOXKHU3HEHHOMY AHUIIIEHHIO CBOOOABI, KoaebaeTCs
B cpeaHeM ot 50 no 70 yeaoBek. CMm.: CynebHbIH nertapTaMeHT IIpyu BepxoBHoM Cyne
Poccuiickoit ®eneparmin. OCHOBHBIE CTATUCTHYECKHE ITOKa3aTEAW COCTOSIHUS CYIU-
mocTH B Poccuu 3a 2003-2007 rogsr u 2008-2019 roger. URL: http:/ /www.cdep.ru/
index.php?id=79&item=2074 (maTa obparenusa: 21.06.2020).

ITocranoBaenue Ilaenyma BepxoBHoro Cynma Poccutickoit denepariuu ot 29 Hogbpa
2016 1. Ne 55 «O cymneb6HoM mpuroBope» // Broaserens BepxoBHoro Cyna Poccuiickoit
Penepanmu. 2017. Ne 1.

5 TIpuroBop Upkyrckoro obaactHoro cyna ot 18 ampeas 2014 r. (meao Ne 2-69/2014).
URL: https://rospravimnxyxlu3.darknet.to/court-irkutskij-oblastnoj-sud-irkutska
ya-oblast-s/act-507301324 (maTa obpamenus: 21.06.2020).
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NHorma B MOTUBUPOBOYHOM 4YACTH MPUTOBOpPA XapaKTEPUCTHUKA AUYHOCTH
HOACYAHMOTO JAETCs YePE3 €r0 IICUXOAOTHYECKHUEe OCOOEHHOCTH, IOAIEPKUBALO-
IITHe UCKAIOYUTEABHYIO OIIACHOCTD TOTO AHIIA.

«...M. cosepwiun ocobo msarkKoe u msokKKue npecmynieHusl, OH AUUUUT HKU3-
HU ¢ 0cob0ll Kecmokocmulo MmaiosemHezo pebeHKka, Komopozo 00 9mozo ONuU-
meJsltbHoe 8pemsl UCMS3al U NPUUUHUL MSKKUL 8ped e2o 300po8bio. Omu npe-
CMynieHust cogepuleHbl. UM 8 YCA08USX peyudusa (yuumwsleass cyoumocmso
3a Kpaorky), nocse 00CPOUHO20 0CBOOONKOEHUST U3 Mecm AUULeHUst ¢80600bL Nno
amHucmuu 6e3 cHasmusi cyoumocmu. B mecma nuweHust ceob6o0sbl oH Obln 80-
08opeH C OMMEHOU YCN08HO20 OCYIKOEHUSL N0 0OHOMY NPU208OPY U 3AMEHOU
HaKAa3aHusl 8 sude UCnpasumesbHblx pabom HA auuleHue ceobodbl, KOMopo-
MY npeoulecmsogania OmmeHa YCl08HO20 OCYIOEHUSL N0 OpYyaomy Npu208opy.
B mecmax nauuleHust ceob600bl OH XapaKmepusoeasics ompuyamenisbHo, npuse-
Kancs Kk oucyunaiuHapHoii omeememeeHHocmu. Takoe HezamugHoe nogedeHue
ceudemenbecmayem 0 CMoOUKOM HesKeNaHUU Noocyoumozo ecmams HA4 NYmbs UC-
npassieHust U HeagpgpeKkmugHoOCMuU NPUMEHEHUST K HEMY HEeCYposblx Mep HaKa-
3aHusl, HaxoxoeHue e2o0 8He U3oayUU om obuecmasa npedcmassisiem yzposy
0151 2Ku3HU sroodetl.

H3yuue nuuHocms nodcyoumozo M., e2o ncuxosnozuueckue ocobeHHocmu —
neuxuueckue u nogedeHueckue paccmpoticmsa 8 pe3ysibmame 3sioynompebie-
HUSL ANIK0201eM, JTUUHOCMHOe MOPAbHO-9MUUeckoe CHUXKeHUe, HapyuleHue co-
YUanbHOU adanmayuil, 3MOUUOHAIbHYK NA6UNBHOCMb, HeYycmoliuugocms, UM-
NYAbCUBHOCMb 8 NOo8e0eHUlU, NOBbLULEHHYIO 2KeCcmokKkocmv, 3068UCUMOCMb Om
cpedosblx go30elicmeauli, NOBEPXHOCMHOCMb 8 OUeHUBAHUU COOCMBEHHOU TUUHO-
cmu U 8HEeWHUX obcmosimenbema, MOPANbLHO-HPABCMBEHHOE CHUXKEHUe, smuue-
cKoe obedHeHuUe, NoBblULEHHDbLI YpOoB8eHb NCUXONAMU3AUUU;, HeeamusHblil 0bpa3
JKUBHU; haxmuuecKue obcmosimenbemaa co0estHH020, cyo npuxooum K 8vleody,
umo oH npedcmagssiem UCKAIoUUMEebHYH 0NACHOCMb 0151 00U ecmasa, mepbl 80C-
numamenbHO20 xapaKmepa oka3zams 8030elicmaust Ha He2o He Mo2Yym, U 8 Uessix
B80CCMAHOBNEHUSL COUUANBLHOU cnpagedsiusocmu U npedynperoeHust coeepule-
Husl HoBblx npecmynneHull M. 3a cogepuieHue npecmynieHust, npedycmompeH-
HO20 N. «@», «O», ¥ U. 2 cm. 105 YK P®, dosvkeH bbimb npu2080peH K MaKCUMAlb-
HO CMPO20MY HAKA3AHUIO, NPedyCMOmMpeHHOMY Oelicmayrouum 3aKoHooameib-
cmeoM, — 8 8ude NOIKUIHEeHHO020 JuueHust ceoboodvl. HaszHaueHue noocyoumomy
UHO020 HAKA3GHUSL He bydem omeeuams UessiM HAKA3AHUS, YKA3AHHbIM 8 U. 2
cm. 43 YK PD»S,

B HeKOTOpBIX HpI/II‘OBOan HNCKAIOYUTEABHAYA OIIaCHOCTH AMYHOCTHU HO}lcyI[I/I—
MOTO OIIPEEASIETCS HE TOABKO IICHXOAOTHYECKHUMH XapaKTEPUCTUKAMU, CBUIE-
TEABCTBYIOIIMMHU O IIOBBIIIIEHHON CTEIIEHHU ero OOIIECTBEHHOM OITACHOCTH, HO U
dakTaMu, yKa3pIBAOIIUMHA HA OTCYTCTBHE HCIIPABAEHUS, HEYAEPKUMYIO TSITY
K COBEPIIIEHUIO HOBBIX IIPECTYIIAEHHUM U UCKAIOYUTEABLHYIO OITACHOCTD ITOACYIH-
MOTO AL OOIIIECTBA B IIEAOM.

6 TIIpuroBop XabapoBCKOTo KpaeBoro cyaa oT 12 mekabpst 2017 r. (meao Ne 2-34/2017)
// ApxuB XabapoBCKOTO KpaeBoro cyzaa.
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«.Il. cyoum 3a mskKue npecmynnieHust, ombblean HAKA3GHUE, 8 MOM UUC-
Jle 34 YMblUNeHHOe NPUUUHEHUEe YOapamu HONKA MSIKKo20 8peda 300po8blo ue-
Jl08eKa, cogepuleHHoe cnycmsi HenpooosukumenvbHoe epems (4 mecsya) nocne
oceoborxxdeHust uz mecm 3arnoueHust. OOHAKO noHeceHHoe HakasaHue 8 sude au-
weHust ce0b600bl HA OUMENbHBLUL CPOK U YCMAHOBAEHHBLU AOMUHUCMPAMUBHBLIL
HA030p KaK020-1Ub0 8AUSHUSL HA UcCnpasieHue noocyoumozo u npedynperxoeHue
cosepuileHuUst UM HO8bLX npecmynaeHull He okasanu. Taxxke cnycmst HenpooosKu-
mesbHOe 8pemsi Nocsle 0c8000IKOeHUSL U3 Mecm 3aKiroueHus (meHee 5 mecsues) I1.
8H08b, NPU 0060 ONACHOM peyuduse, cogepuUl NSIMb 0c0O0 MSVKKUX npecmyn-
JleHUll, NpedCmasisliouUX NOBLIUEHHYIO 00UeCmeeHHY ONACHOCMb, NOCSL2Ato-
WUX HA MATOSEMHUX NOMePNnesuLlUx, NPOosi8U8 HACMOUUUBOCMb 07151 00CMUIKEHUSL
npecmynHozo pesysiemama.

ITpusedeHHble obcmosimenbemaa 06 beKmuU8HO C8UOEMENLCMBYIOM 0 HAAUUUL
Yy nodcyoumoezo Il. cmolikux aHmMuUCOYUANbHbBLX YCMAHOBOK, Ycmoliuussblx oblye-
CMBEHHO ONACHbBLX UHMepPecos8 U CKAOHHOCMU K HACUIUIO, 8 CUNY Ue20 e20 HAXO0XK-
JeHue 8He U301y uUU om obwiecmaa npedcmassisiem yzpo3y 05t KUIHU U 300P08bs
suoodetl. Bospacm nomepneswux T.M. u T.O., ¢ Komopbimu NoOCYOUMbBLUL NPOIU-
ean 8 00HOU Keapmupe, ux dogepue K Hemy He cmaau oas I1. coeprkusarougumu
npu cogepuleHuUU 8 OMHOUWEHUU HUX npecmynieHull, pasHo Kak npucymcmaue
Ppsi0om Ha 00HOU Kposamu 6o 8pemst usHacunogarus T.0. 600pcmeyrouiezo nony-
mopaeo008a.n020 pebeHKa.

Takxoe npecmynHoe nogedeHue nooCYoOuUMO20 CO2LACYEeMCsi C 8blSIBNEHHbIMU Y
Hez0 sKcnepmamu UHOUBUOYASLHO-NCUXOSI02UUECKUMU OCObeHHOCmAMU 8 8ule
9MOYUOHANILHOU HeYycmoliuugocmu, 8cnolivuugocmu, obaezueHHocmu nompebHo-
cmetli U sKenaHull, YynpouyeHHo20 80CNPUSIMUSL COUUANIbHBbIX HOPM U npeHebperke-
HUSL UMU C HAUMUEM UHMepecos, C8s3aHHbLX C ynompebreHuem CnupmHozo, U
yKassvleaem HA NPOSIBNEHHbLE UM YUHUIM, UZHOPpUPOBAHUE 06ULeCm8eHHbLX YCmo-
es U npasus nogedeHusl.

YemanoeneHHble sepourKmom xapakmep u obcmosmensemea Cco8epuleHHbIX
noocyoumbim 0c0O60 MSAXKKUX NpecmynieHull, nocslearouux Ha Nosio8yro Henpu-
KKOCHOBEHHOCMb HecogepuleHHOoNemHell U ManoaemHeli nomepnesuux, a maw-
JKe Ha JKU3Hb 00HOU U3 HUX, 8 COBOKYNHOCMU C npugedeHHblMU 8blile OaHHbLMU
o stuuHocmu I1. ceudemenscmeayrom 06 UCKAOUUMENBHOU OnacHocmu oast obuie-
cmea Kak CcoO0estHHO020 UM, maK U camozo noocyoumozo. IToomomy cyo cuumaem
Heobxo0UMbIM 0151 OOCMUIKEHUSL YCMAHOBNEHHBLX 3AKOHOM yenell HaKa3aHus u
Hecmompsi Ha Haluuue cmsieuarowux obcmosimenscmes HasHauums I1. 3a ybuii-
cmeo T.M. u no co8OKYnHOCMU COBEPULEHHBLX UM NpecmynieHull camoe cmpo-
20e HakKaszaHue, npedycmompeHHoe 0elicm8yrULUM Y2008 HbIM 3AKOHOM, 8 8uloe
NOIKU3BHEHHO020 JUUEeHUSL c80000bl, NOCKOIbKY UHble Mepbl HAKA3aHUSL, Nnpeoy-
emompeHHble cankyuelli cm. 105 u. 2 YK P®D, no ybexxoeHuro cyoa, He cnocobHbl
obecneuums 8occmaHo8NeHUE COUUANIbHOU CNPasedau8ocmu, oKa3ames 80CNUMA-
mesibHoe 8o30eticmaue Ha NoO0Cyoumoz20 U npedynpedums cogepuleHue Um Ho8blx
npecmynneruti (cm. 43 u. 2 YK PD)»".

IIpuroBop XabapoBcKoro KpaeBoro cyaa ot 20 ampeasa 2018 r. (meao Ne 2-10/2018)
// ApxuB XabapoBckKoro KpaeBoro cyza. Takxke cw.: IIpurosop BepxoBHoro cynma
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MozKHO BCTPETHUTH [IPHUIOBOPBI, B KOTOPBIX MOTHBHPOBOYHAS YacTh IIPHU-
MEHUTEABHO K aHAaAM3y [JAaHHBIX, XapaKTEPHU3YIOMIUX AWYHOCTBH IIOACYIUMOTO,
€r0 UCKAIOUYHUTEABHYIO OIIaCHOCTH, OIIUCHLIBAETCS TOABKO B OOIITHMX (POPMYAHPOB-
kax. OO0CHOBBIBasI Ha3HAYEHHOE HAKa3aHUE, CYJ TOABKO IlepedrcaseT obcTo-
ATEeAbCTBa, YIUTBhIBaeMble IIPU Ha3HAYEHHUH NJAHHOTO HaKa3aHUg®, YTo, Ha Halll
B3rAs/], He OTBEYaeT YCTAaHOBAEHHBIM TPeOOBaHUIM.

HccaenoBanue mokasaao, 4TO IIPHU XapaKTePHCTHKE HCKAIOYHUTEABHON orac-
HOCTH AWYHOCTH IIOACYOUMOTO CyZaMH aKTHBHO HCIIOAB3YVIOTCH OOCTOSTEAb-
CTBa, oTArdaiolye HakazaHue. OLHAKO COOTHOIIEHHE MCKAIOUHUTEABHOH omac-
HOCTH AHUIIA B OOCTOSTEABCTB, CMATYAIONINX HaKas3aHWe, [IPOU3BOAUTCS HE BO
BCeX caydadgx. Bmecre ¢ TeM HMX HaaW4dmHe, KaK U OTCYTCTBHE OTATYAIONIHX 00-
CTOSITEABCTB, HE SIBASETCS ONHO3HAYHBIM IIPENIATCTBUEM IAT Ha3HAUYEHU HaKa-
3aHUSA B BH/E IIOXKHU3HEHHOTO AWIIIEHHUsS CBOOOABI. B aTOM caydae caenyeT ydu-
TbIBaTh, 4TO 4. 3 cT. 62 YK P® He comepzXuUT IpaMoro 3amnpeTa Ha IIpUMEHEHUE
HaKa3aHUS B BUE [IOKU3HEHHOTO AUIIIEHHUS CBOOOBI Aaske IIPYU HAAWUYHH YCAO-
BUH, IPeayCMOTPEHHBIX 4. 1 cT. 62 YK PP (1. «o» 1 (Man) «k» 4. 1 cT. 61 YK Pd),
U OTCYTCTBUH OTATYAIONIUX 00CTOATEABCTB. Cyn B MOAOOHBIX CAyYasX MOAYKEH
[ATh COOTBETCTBYIOIILYIO OIIeHKY 3HAUYEHHIO, MECTY U POAM CMATYAIOITHUX 00CTO-
ATEABCTB B CAOXKUBIIEHCH CHUTYaIlHMH, UX B3aUMOCBHA3H C ILIEAIMH H MOTHBaMH
IIPECTYIIACHHS, [IOBEAEHHUEM AHIIA BO BPEMS COBEPILEHHS IIPECTYIIACHUA .

Oﬁcmoamenbcmea, ucKarouarnuue 603MONCHOCMb HA3HAUEGHUS
NONU3HEHHO020 AUUEHUSL c60600bL

[Ipu Ha3HAYEHUH MOXKU3HEHHOI'O AUIIIEHHS CBOOOABI HEOOXOOWMO IPHUHUMATH
BO BHHMaHMe, YTO OHO He HasHadaeTcsd KEHIIMHaM, a TakKyKe AWIlaM, COBEp-
IIMBIINM IIPECTYIIA€HHE B BO3pPacCTe /10 BOCEMHAAIIATH AET, U MYyXK4YHHaM, I0-
CTUTIIIUM K MOMEHTY BBIHECEHHUs CyIOM IIPHUTOBOpPA ILECTUAECITUIISTHACTHETO
Bo3pacrta (4. 2 ct. 57 YK P®). dakruueckas olleHKa CyI0M HaAUIUd AU0O OTCYT-
CTBUS 0OCTOSTEABCTB, IIPEAYCMOTPEHHBIX B 4. 2 cT. 57 YK P®, Haxonut Oe3yc-

Pecniybauku Tatapctan ot 21 oktabpsa 2015 r. (meao Ne 2-5/2015). URL: https://
rospravimnxyxlu3.darknet.to/court-verxovnyj-sud-respubliki-tatarstan-respublika-
tatarstan-s/act-459038842 (mara obpamenus: 21.06.2020).

8 Cwm., manpumep: [IpuroBop KemepoBckoro o6aactHoro cyzma ot 27 HosiOpsa 2012 r.
(meao Ne 2-90/12). URL: https:/ /rospravjimnxyxlu3.darknet.to/court-kemerovskij-ob
lastnoj-sud-kemerovskaya-oblast-s/act-464378597 (mata obpamenusa: 15.05.2020);
IIpuroBop BepxoBHoro cyna Pecrybauku Jarectan (geao Ne 2-13/2013 (2-78/2012).
URL: https://rospravimnxyxlu3.darknet.to/court-verxovnyj-sud-respubliki-dagestan-
respublika-dagestan-s/act-417144800 (mara obpamenus: 20.06.2020).

[TocranoBaeHue ITaeryma BepxoBroro Cyna Poccutickoit ®eneparuu ot 22 nexabps
2015 1. Ne 58 (pexn. or 18 mekabpst 2018 r.) «O mpakTHUKe Ha3HadYeHHs cymaMu Poc-
cuiickoit denepar yroaoBHOro Hakazauus» // Bioaserens BepxoBHoro Cyna Poc-
cuticko¥t Peneparmu. 2016. No 2.

10 Cm.: IIpuroBop MHpkyTckoro obaactHOrOo cyma oT 18 ampeas 2014 r. (meao
No 2-69/2014). URL: https://rospravimnxyxlu3.darknet.to/court-irkutskij-oblast
noj-sud-irkutskaya-oblast-s/act-507301324 (mara obpamenus: 21.06.2020).
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AOBHOE OTPazkKeHHe BO BCeX IIPUTOBOpax II0 feaaM JAaHHOH KaTeropuu. Bmecrte
C TeM IIpaBoBas IIPHUPOAa NAHHOTO IIOAOXKEHUS BBI3ZBIBAET OCTPbIE IHCKYCCHH
B OOIIECTBEHHBIX M IOPHUANYECKHX Kpyrax. OHO HEOTHOKPATHO CTaHOBHAOCH
npenmeroM paccMotpeHua KorncrurynuuonHoro Cyna Poccuiickoit ®eneparum!!
u EBpomneiickoro Cyna mo npaBaM deaoBeKa'?. Ilpu 3ToM mpaBoBad IMIO3UIINI
POCCHMCKOTO 3aKOHOZaTeAd IIPU3HaHAa He YILIEMASIONIeH IIpaBa ¥ 3aKOHHbIE UH-
TepPeChI I'paskaaH, He OTHOCHIIMUXCA K JaHHBIM KaTerOPHUsSM, COOTBETCTBYIOIIEH
IIPUHIIVIIAM CIIPABEJAMBOCTH U I'yMaHHU3Ma U, CAENOBATEABHO, HE IBASIONIEHCS
OUCKPUMHUHAIIMOHHOM. OQHAKO II0J00HBIE TOAOXKEHUSI HE HAXOMOAT IOIEPIK-
KH B paboTax OTAEABHBIX aBTOPOB, CUHUTAIOIINX WX HEIOCTATOYHO yOeauTeAb-
HBIMH, BBICTYIIAIONINMHE IIPOIBACHUSAMHU I'€HAEPHOIO HEPABEHCTBA B YTOAOBHOM
3aKoHOmaTeAbcTBe. Cpenu MPUYHMH HA3bIBAIOT POCT KOAHYECTBA 0CO00 TIKKHUX
ACHHHﬁ, COBEpPIIAEMBIX 2KEHIITMHAMHK H HECOBEPIIECHHOACTHHMHU, PACIIHPEHUE
Kpyra pe30HaHCHBIX IIPECTYIIA€HHH, B KOTOPBIX y4acTBYET paccMaTpuBaeMas
KaTeropH4d AHI] (TepPOPHUCTHYECKUH akT U ap.) [Kaszakosa, E.H., 2008].

[ymaercd, 4TO palMOHAABHOE 3€pPHO B IIOAOOHOIO POAa BBEICKA3BIBAHHSIX
nMmeercd. Cepbe3Has KPUMHUHOAOTHYECKAs dKCIepTusa 4. 2 ct. 57 YK PO, 6es-
YCAOBHO, OyzeT crioco6CcTBOBATE HE TOABKO ITOBBIIIEHUIO KAYeCTBa 00eClIeYeHUs
IpaB U CBOOOA rpaXkaaH, HO U Hauboaee 3(PpPEeKTUBHOMY MAOCTHXKEHHUIO CTOS-
IUX IIepen HakaszaHueM leaell. CeromHa HabAromaeTcd pe3Kasd HeXBaTKa OCHO-
BaTEeABHBIX MOHOT'PA(PHYIECKUX HCCAECIOBAHU, B KOTOPBIX C YIeTOM OHOAOTHYE-
CKUX, IICHXOAOTHYECKHX, COIIMOAOTHMYECKHX, I1€JArOTHYEeCKHX, HPaBCTBEHHBIX,
KPHUMHHOAOTHYIECKHUX U HHBIX 0CODBIX XapaKTEPUCTUK AHIL], YKAa3aHHbIX B 4. 2
cT. 57 YK Pd, 6b1n0 ObI mpeacTaBACHO HaydHOE OO0CHOBAHHE W MOCTATOUYHAs
apryMeHTAallus 11eAeCO00Pa3HOCTH JAaHHOTO ITOAOXKEHUS.

B orcyrcTBHE COOTBeTCTBYyIOIIEH HAy4HOH IpopaboTKH 5TOTO BOIIpOca He-
n30€e3KHO HAYWHAIOT IIOIBASITHECS BOIIPOCHI, HAIIPUMEDP, KAKUMU (PAaKTHIECKUMU
JaHHBIMH IOATBEPKIAETCH TEOPHUI O TOM, YTO CMAT4YeHHad OTBETCTBEHHOCTH
MOAYKHA PaCIIPOCTPaAHATHCHA Ha BCeX AHIL cTaplie 65 aet? [me HaydyHOE 060CHO-
BaHHE [IAd YCTAHOBAEHHS BO3PACTHOTIO IIpeAeAsa MMEHHO B 65 AeT, y4YHTBHIBad
II€HCHOHHBIN BO3pacT Aad MyK4YUH 60-05 aeT? B 3THX yCAOBHSX IIpeACTaBU-
Teau Poccutickoit ®eneparnu B EBponetickom Cyae NpUBOAAT CAEAYIOIINE 10-

1 Omnpeneaernne KoucruryrmonHoro Cyma Poccuiickoit ®enepammu ot 14 okrabps

2004 r. Ne 321-0 «O6 oTKa3e B IPUHATHH K PACCMOTPEHHIO KaA00b! rpazkaanuHa [o-
roTuHa AsekcaHapa FOpreBuda Ha HapyllleHHE €ro KOHCTUTYIIMOHHBIX IIpaB YacThio
BTOPOH cTaTbu 57 YroaoBHoro kKoxekca Poccutickoit ®eneparmmr. JocTymn U3 crupa-
BOYHOM ITpaBoBo# cuctreMmsl «KoHcyapTaHTIIAIOCY; OnpeneseHrne KOHCTUTYIIMOHHOTO
Cyna Poccuiickoit Peneparnu ot 24.09.2013 Ne 1428-0O «O6 oTKaze B IIPUHATHH K
pPaccMOTPEeHHIO XKaao0b! rpaxkaanuHa Llyposa Anama MyccaeBuda Ha HapylIeHHE ero
KOHCTHUTYILIMOHHBIX IIpaB cTaTbed 57 YroaroBHOro Kozaekca Poccuiickoit denepaum».
Joctyn U3 cupaBo4YHOM IpaBoBoH cucteMbl «KoHcyabTaHTIIAIOCY.

12 TlocranoBaeHue EBpormetickoro Cyza mo mpaBaMm deaoBeka oT 24 gHBaps 2017 r.
«[Jeao Xamroxy u AkceHuuK (Khamtokhu and Aksenchik) nporuB Poccutickoit Pe-
nepanum» (3kaaobbl No 60367/08 u 961/11) // Broaserens EBpomnetickoro Cyna 1o
npaBaM deaoBeka. 2017. Ne 3.
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BOJIBI B 3aITHUTYy 3TOI0 ITOAOKEHHSI: «...3aIIPeThl, CBSI3aHHBIE C BO3PACTOM, ObIAU
HEeOoOXOQHUMBI, IIOCKOABKY HECOBEPIIIEHHOAETHHE U ITOXKHABIE AUIA OTHOCSTCS K
YSI3BHMBIM COIIMAABHBIM IPYIIIIaM M UMEIOT IIAOXO Pa3BUTYIO HAU OCAAOAEHHYIO
CIIOCOOHOCTD OTAABAThH OTYET B CBOEM IIOBEAEHNH, KOHTPOAUPOBATD €T0 U IIpe/-
BHUIETH IIOCAE€ICTBUS CBOUX nAeHcTBHUil. OHU IIOABEPKEHBI UMITYyABCUBHOMY He-
OCO3HaHHOMY ITOBEAEHHIO, KOTOPOE MOKET ITPUBECTU K YTOAOBHO HaKa3yeMOMY
nessHUo. YTo KacaeTcs KEHIIMWH, HUCKAIOUYEHHE ITOXKHM3HEHHOI'O0 AMUIIEHUS CBO-
0onbl OIIpaBAbIBAETCS MX OCOOOM POABIO B OOIlleCTBEe, KOTOpas CBsS3aHa, IIpe-
K€ BCETO, C UX PEIIPOAYKTUBHOH (pyHKIHEe»®. CaeyeT IPHU3HATD, YTO [IO00-
HbIE apI'yMEHThI HE OCHOBAHBI Ha CEPHE3HOM HAyYHOM HCCAE€NOBAaHHM, a HOCIT
B OOABIIIEH CTEMIEHU OTTEHOK OOBIIEHHOI0 TPABOCO3HAHUS.

YTOAOBHBIN 3aKOH COAEPKUT U APYTHE NOJIOXKEHUS, Npensmemeayrouue HasHa-
YEHUIO NOJKUSHEHHO020 UUUEHUSL c80000bL. TaK, B 4aCTHOCTH, OHO He IIPUMEHSIETCSI:

— IIPH 3aKAIOYEHUH J0CYyAeOHOI0 COTAAIIIEHHS O COTPYAHUYECTBE (4. 4 cT. 62
YK P®);

— IIPU HAAWYHH OTHAEABHBIX MCKAIOYHTEABHBIX OOCTOSTEABCTB (cT. 64
YK P®). XoTdg 3aKOH M HE yCTaHABAWBAET IIPSIMOrO 3aIIlpeTa Ha Ha3Ha4YeHHUe I10-
JKU3HEHHOTO AHUIIIEeHHUS CBOOOIBI, OTHAKO, HCXO/Id U3 [IPABOBOIO CMBICAA HOPMEI,
€ro Ha3HaYeHUE IPEACTABAIETCH HEIleAeCOO0Pa3HbIM;

— I[pH BEePOUKTE IIPUCAXKHBIX 3acefaTeael O CHHUCXOXIEHHUH (4. 1
cT. 65 YK P®);

— OpU OIPUTOTOBACHHUH U ITOKYIIEHWH Ha npecTynaeHue (4. 4 ct. 66 YK Pd);

— €CAH CYZL HE COYTET BO3MOIKHBIM IIPUMEHUTH B OTHOIIEHUH OCYKIEHHOI'0 K
IIOZKU3HEHHOMY AWIIIEHHUIO CBOOOMBI AW CMEPTHOM Ka3HHU CPOKH JABHOCTU HC-
TIOAHEHUSI 0OBUHUTEABLHOTO ITpuroBopa (4. 3 cr. 83 YK P®);

— €CAV B CBSI3U C HCTEYEHHEM CPOKOB JAaBHOCTH CYI HE COYTET BO3MOXKHBIM
OCBOOOZUTDH OT YIOAOBHOH OTBETCTBEHHOCTH AHWIIO 32 COBEpPIIEHHE IIPECTyIIAe-
HH{, HAKa3yeMOI0 CMEPTHOM Ka3HBIO HAU ITIOXKH3HEHHBIM AUIIIEHHEM CBOOOIBI
(4. 4 cT. 78 YK PD)'+.

OcobeHHOCMU HA3HAUEHUSL HAKA3AHUSL
no coeoxkynHocmu npecmynneuuii uniu npuz208o0pos

HemocraTouHas mpaBoBasi peraamMeHTAllus OTAEABHBIX BOIIPOCOB, CBS3aHHBIX
C HazHA4YeHHEeM HaKa3aHUSd II0 COBOKYIIHOCTH ITPECTYIIACHUH M IIPHUTOBOPOB,
OMHUM H3 KOTOPBIX BBICTYIIAET ITOKU3HEHHOE AWIIIEHHE CBOOOIBI, IPHUBOAUT K
TOMY, UTO B PA3HBIX PETHOHAX 2Ta IMPAKTHKA 3HAYUTEABLHO oTAMYaeTcd. MoxK-
HO BBIZICAUTH CAEIYIOIIHE CIIOCOOBI CAOKEHHN, KOTOPBIE HCIIOAB3YIOT CYAbI IIPH

[TocranoBaenue EBpomnetickoro Cyzma mo mpaBaMm deaoBeKa oT 24 gHBapda 2017 r.
«[leao Xamroxy u Akcenuuk (Khamtokhu and Aksenchik) mporus Poccutickoit dene-
paumm» (3xkaro6er Ne 60367/08 u 961/11). I1. 47 // Broasereuns EBpornefickoro Cyna
o npaBaMm deaoBeka. 2017. No 3.

O mpakTHKe NPUMEHEHHUd OAaHHOM CTaThU CM.. ANEAAdIIMOHHOe omnpeneaeHue Cy-
eOHOM KOAAETHH II0 yTOAOBHBIM aeaaM BepxoBHoro Cynma Poccuiickoit deneparinu
oT 22 ceBpaas 2018 r. No 4-AllY18-3. [loCcTym M3 CIIPABOYHOM IIPaBOBOH CHCTEMBI
«KoncyarsranTllatocy.
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Ha3HAYeHHWH UTOTOBOIO HaKa3aHHsd, €CAH HaKa3aHHe 3a OHO U3 IIPecTyIIAe-
HUH, BXOIAIIUX B COBOKYITHOCTB, IIPEAyCMAaTPHUBAET I[IOKHU3HEHHOE AHIIEHHE
CBOOOBI:

* B COOTBETCTBHH C 4. 3 cT. 69 YK PP 110 COBOKYITHOCTH IPECTYIIACHUN OKOH-
JyaTeAbHOE HaKa3aHUe Ha3Ha4daeTcs B BUE [I0KH3HEHHOIO AUIIIEeHHUs CBOOOIBI'S.
Takaga popMyaHpoBKa siBAeTcsl Hanboaee pacpocTpaHeHHoH. B maHHOM cay-
4Jae Cyabl B IIPUTOBOPE HE IIPOIHCHIBAIOT, [IPOUCXOAUT AU IIOAHOE MAW YaCTHUY-
HOE CAOXKEHHE HaKa3aHHd 10 COBOKYIIHOCTH IIPECTYIAEHUH.

* Ha OCHOBaHHUH 4. 3 cT. 69 YK P® 110 COBOKYIIHOCTH IIPECTYIIAEHHUH, IIyTeM
YaCTHUYHOI'O CAOXKEHHd Ha3HA4YE€HHBIX HaKa3aHHM, Ha3HadaeTCd OKOHYATEAb-
HOe HaKas3aHHue B BH/E MOKU3HEHHOI'O AHUIIIeHHs cBoOoabI. [10106HbBIH KOHKpe-
TH3UPOBAHHBIHA CIIOCOO OITMCAHUS IIPABHA CAOXKEHHS HaKa3aHWUH HCIIOAB3YET-
cd 3HAYHUTEABHO peKe, OJHAKO BCTPeYaeTcs B PE30AIOTHUBHOM YacTHU IIPUTOBO-
poB'®. O60CHOBAHHOCTDH TOAOOHOH (hOPMYANPOBKHU IIPEACTABASIETCS JOCTATOYHO
CIIOPHOMH, KOTa pedb UAET O AHUIIICHUH CBOOOABI Ha OIPENEeACHHBIH CPOK U II0-
JKU3HEHHOM AHIIIEHHH CBOOOMBI, YIHUTHIBAA (PAKTHYECKYI0O HEBO3MOXKHOCTb HUX
YaCTHUYHOIO cAOKeHHd. OJHAaKO CAeAyeT IPHU3HAaTh, YTO OHA OCHOBaHa Ha 3aKO-
He, IIOCKOABKY [APYTHUX BapHaHTOB, 32 MCKAIOYEHHEM YaCTUYHOI'O HMAHM IIOAHOI'O
CAOXKEHUd HakazaHu#, 4. 3 cT. 69 YK P® B nelicTByrole peJaKIIUKU He IIPEay-
cMaTpUBaerT.

Anaanu3 cyneGHOM HPaKTHKH ITO3BOAWA BBIIEAUTH U aABTEPHATHBHBIN CIIO-
co6 POpPMyAHUPOBAHUS CAOKEHHS MTOTOBOTO HaKa3aHHs: B COOTBETCTBUU C 4. 3
cT. 69 YK P® 110 COBOKYITHOCTH TIPECTYIIACHUH IIyTEM ITOTAOIIEHUS GoAee CTPO-
roro HakKa3aHHsd MeHee CTPOTHM HaKa3zaHueM HasHadaeTcd HaKasaHue B BUIE
IIOKU3HEHHOI'0 AMINEHUS cBoboanI'’. [laHHBIH CIIOCO0 OIIpeneA€HHS UTOTOBOIO
HaKa3aHUs IIpeAcTaBAdeTCcd Hauboaee AOTHYHEIM. BMecTe ¢ TeM He cAeyeT 3a-
ObIBaThH, YTO YTOAOBHEIH 3aKOH HE YCTaHABAWBAET ITPU HA3HAYEHUN HaKa3aHUH

15 TIpuroBop Caukrt-IleTepOyprckoro ropozackoro cyza (meao Ne 2-24/2013). URL:
https:/ /rospravimnxyxlu3.darknet.to/court-sankt-peterburgskij-gorodskoj-sud-go
rod-sankt-peterburg-s/act-419175932 (mara obpamenus: 16.03.2020); IIpurosop
KemepoBckoro obaactHoro cyzna (meao Ne 2-90/12). URL: https:/ /rospravimnxyxlu3.
darknet.to/court-kemerovskij-oblastnoj-sud-kemerovskaya-oblast-s/act-46437
8597 (mara obpamenusa: 16.03.2020); IIpuroBop cyna r. KpacrHoropcka MockoB-
cKoit obaactu (meao Ne 2-8-4/15). URL: https:/ /rospravimnxyxlu3.darknet.to/court-
moskovskij-oblastnoj-sud-moskovskaya-oblast-s/act-469420796 (zata obpaleHus:
16.03.2020).

ITomo6Hasa MpakTHKa CAOXKHAACH, HAIIpUMep, B XabapoBCcKOM KpaeBoM cyzne. CM., B
gactHocTH: [IpuroBop XabapoBcKoro KpaeBoro cyza ot 28 okrabpa 2018 r. (meao
No 2-52/2015). URL: https://rospravimnxyxlu3.darknet.to/court-xabarovskij-krae
voj-sud-xabarovskij-kraj-s/act-498027384 (mata obpamenusa: 18.03.2020); u ap.;
[TpuroBop BepxoBHoro cyna Pecriybauku [larectas (meao Ne 2-13/2013 (2-78/2012).
URL: https://rospravimnxyxlu3.darknet.to/court-verxovnyj-sud-respubliki-dages
tan-respublika-dagestan-s/act-417144800 (mara o6pamenus: 18.03.2020).

17" TIpuroBop BepxoBHoro cyna Pecrybauku Bypsarua (meao Ne 1-4/2010 (1-28/2009).
URL: https://rospravimnxyxlu3.darknet.to/court-verxovnyj-sud-respubliki-burya
tiya-respublika-buryatiya-s/act-468436215 (mata obpamenusa: 16.03.2020).
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II0 COBOKYIIHOCTH IIPECTYIIACHHUH HAW IIPUTOBOPOB ITPABHA IIOTAOLIEHUS MeHee
CTpPOrOoro Haka3aHUd 0oAee CTPOTHM, €CAM B JAaHHOY COBOKYIIHOCTH HMEETCH
HakasaHue 6oaee CTPOroe, YeM AWIIIeHHEe CBOOOABI Ha OIIpeNeAeHHBIN cpok. He-
CMOTPS Ha 3TO 00CTOATEABCTBO, IIPAKTHKA Pa3HBIX PErHMOHOB CBUAETEABCTBYET
00 HCIIOAB30BaHHU CYZaMH B IIPHUTIOBOpax II0A0OHBIX (pOpMyAHPOBOK. [Ipuyem
B OTHEABHBIX IIPUTOBOPAaxX CyAbl IIPSIMO YKAa3bIBAIOT Ha HEYPETYAHPOBAHHOCTH
JaHHOTO BOIIpOCA.

«. Ilpu HasHaueHuu 3. OKOHUGMENBLHO20 HAKA3AHUSL caedyem NpuMeHuUmb
NPUHYUN NO2TIOULeHUSL MeHee CMpo2020 HaKa3aHus bosee cmpo2um, NOCKOAbKY 8
cmamesx 69, 71 YK PD He npedycmMompeHo cloxKeHUe HaKa3aHull 8 ude noxKus-
HEeHHO020 UUeHUst c80600bL U TUUULEHUSL c800600bL HA onpedesieHHbLI CpOoK»s.

«OKOHUaMEeNbHOEe HAKA3AHUEe N0 COBOKYNHOCMU npecmynieHUll cyo Ha3Haua-
em 8 coomeemcmauu co cm. 69 u. 3 YK PD. O0Hako, yuumsieast 06beKmueHyo
HEeB03MOIKHOCMb C/IOIKEHUSL HAKA3AHUSL 8 8U0e NOJKUSHEHH020 JUULEHUSL c80600bL
C HakaszaHuem 8 sude auueHust ceobodbl Ha onpedeneHHbLl CpokK, cyo gparxmu-
yecku noanowaem 6osiee cmpozum HAKA3GHUEM 8 8UOe NOIKUSHEHHO020 JTUULEHUS
€80600bL MeHee cmpozue OCHO8Hble HAKA3AHUSL U OONOJHUMEIbHOe HAKA3AHUEe 8
sude ozpaHuueHust ceob600bl, KOMoOpoe K NOIKUIHEHHOMY JUUEHUI c80000bL He
HasHauaemces»'®.

Bompockl Ha3HaYeHHsT UTOMOBOTO HAaKa3aHUA II0 COBOKYITHOCTHU IIPECTYIIAE-
HUH, OOHUM H3 KOTOPBIX BBICTYIAeT ITOKH3HEHHOE AUWIIEHHEe CBOOOAbI, Oesyc-
AOBHO, HE OTPaHUYUBAIOTCH HPOOAEMOM BBIOOpA COOTBETCTBYIOIIETO ITpaBHUAA
CAOXKEHHS HaKa3aHWH. B OTHEABHBIX cAydasiX B CyAeOHOM IIPUTOBOPE MOKHO
BCTPETHUTD IIOAOKEHUS, XapaKTePUIYIOIIHe HEBEpPHOe TIOHUMAaHNe MeCTa ITTOKU3-
HEHHOTI'O AMIIIECHHUA CBO6OJII:I B COBpeMeHHOI;’I CHUCTEME YI'OAOBHBIX HakKas3aHUM.

Hanpumep, npuroBopom BepxoBHoro cyna Pecriybanku [larecTadH oqHOMY U3
COYyYaCTHHKOB TPYIIIIOBOTO YOUHCTBA II0 II. «a», «K», «3» 4. 2 c¢T. 105 YK Pd 65100
HA3HAYEHO HAaKa3aHWE B BHUIE ITOKHM3HEHHOTO AWIIIEHHS CBOOOIBI C OrpaHHde-
HHEM CBOOOIBLI Ha 1 rom?°.

OpHako B JaHHOM caydae caHKIudg 4. 2 cT. 105 YK P® npexycmarpuBaer
orpaHHYeHNe CBOOOABI B KaUeCTBE MOIIOAHHTEABHOTO HaKa3aHUSA TOABKO K AU-
IIIEHHIO CBOOOABI HA OIPEOEACHHBIH CPOK, YTO KOPPEAUPYETCS C ITOAOKEHUSIMHU
4. 2 cT. 53 YK P®, 1, COOTBETCTBEHHO, OTPaHUYEHNE CBOOOALI HE MOXKET OBITH
Ha3Ha4YeHO B Ka4decTBEe NOIIOAHUTEABHOI'O HaKa3aHHd K ITOKH3HEHHOMY AHIIIe-

18 TIpuroBop BepxoBHoro Cyna Pecmybauku Tatapcran ot 21 okTabpa 2015 r. (meao
No 2-5/2015). URL: https://rospravimnxyxlu3.darknet.to/court-verxovnyj-sud-
res publiki-tatarstan-respublika-tatarstan-s/act-459038842 (mara obpaieHus:
18.03.2020).

19" TIpuroBop Boaoroackoro obaactHoro cyzna (meao Ne 2-3/2016). URL: https://ros
pravimnxyxlu3.darknet.to/court-vologodskij-oblastnoj-sud-vologodskaya-oblast-s/
act-524588390 (maTa obpamenusa: 18.03.2020).

20 TIpuroBop BepxoBHoro cyna Pecrybamku [darectan (meao 2-13/2013 (2-78/2012).
URL: https://rospravimnxyxlu3.darknet.to/court-verxovnyj-sud-respubliki-dagestan-
respublika-dagestan-s/act-417144800 (mara obpamenus: 18.03.2020).
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HUIO CBOOOMABI. [IpUYIUHBI TTOOOHBIX OITHOOK KPOIOTCS B OCOGEHHOCTSIX 3aKO-
HOATEABPHOTO KOHCTPYHPOBAHHUS HOPMATHBHBIX MHPEAITHMCAHUM, COAepPKaIIINX
oboO11aroIee?! IIOHSITHE — «AHIIIEHHE CBOOOABI». [locaeqHee MOXKHO MOCTATOYHO
4acTo BCTPETUTH B TekcTe OOmet yactu YK P (B wactHocTH, 4. 1 cT. 58, 4. 2
cr. 71,4. 1 cr. 72,494. 1 ct. 79, 49. 1 cT. 80 u T. A.), OIHAKO B CUCTEME HaKasza-
HUU 1ogobHoe HakazaHue OTCyTCTByeT. Kak ykKa3bhIBalOT OTAEABHBIE HMCCAEIO0-
BaTeAH, IPU (POPMYAHPOBKE YITOAOBHOTO HAKA3aHUA B BUIE AUIIECHUS CBOOOIBI
Ha OIIPEeNEeACHHBIN CPOK 3aKOHOJATEAb HE YYUTBEIBAET 3TOr0 0OCTOATEABCTBA U
BENIET PEYh UMEHHO O AUIIIEHHUH CBOOOIBI, & HE O AMIIIEHUH CBOOOIbLI HA OIIpEe-
A€HHBIY cpok [MsacHukos, B.B., 2003, c. 47].

Bompoc 0 coOTHOLIEHUN MOXKWU3HEHHOI'O AHIIEHUS CBOOOABI C APYTUMH Ha-
Ka3aHUSIMH HAaXOOUTCS B TECHOM CBS3U C ITPOOAEMOM €ro caMOCTOSTEABHOCTH.
AHaamu3 CyKIOeHUH 110 3TOMY BOIIPOCY IT03BOASIET BBIIEANUTH TPU KAIOYEBBIX Ha-
IIpaBAE€HUS, B paMKaX KOTOPBIX U Pa3BEPHYAUCH JUCKYCCHH.

[TepBoe MOKHO yCAOBHO Ha3BaTh HOPMATHUBHBLIM. ETO CTOPOHHHKHU paccMa-
TPUBAIOT MOKU3HEHHOE AHUIIIEHHE CBOOOIBI KAK CAMOCTOSTEABHBIN BH HaKa3a-
HUS B CTPOTOM COOTBETCTBHUU C MOAOKEHUSIMH, COOPMYAUPOBAHHBIMU HE TOAB-
KO B cT. 44 YK P® u 57 YK P®, vHo m B apyrux crareax Komekca, ycraHas-
AUBAIOIIUX OTAUYUS ITOKU3HEHHOTO AHIIIEHHUS CBOOOBI OT AHIIIEHUS CBOOOMBI
Ha OIIpeNeAeHHBIH cpoK [Maaukos, B5.3., 2004, c. 79; ®uaumonos, O.B., 2009,
c. 160].

[IpencraBUTEAHM BTOPOTO HAIIPABACHHS PAaCCMAaTPUBAIOT IOXKHU3HEHHOE AU-
mIeHre cBoOOIbI KaK PA3HOBUIHOCTEL AHIIIEHUS cBoboabl (Muxaut, A.C., 2002,
c. 30; AuTonos, O.A., 1998, c. 14-15).

[IpencTaBUTEAN TPETHETO HAIIPABACHUS 3aHUMAIOT HEUTPAABLHYIO ITO3UIIHIO,
C OMHOM CTOPOHBI, yKa3bIBas Ha CAMOCTOSITEABHBIH XapaKTep MOKHU3HEHHOTO
AUIIIEHUSI CBOOOIBI, C APYTOH — BUAA B HEM PAa3HOBUIHOCTD AHIIIEHUS CBOOOIBI
M3-3a CXOACTBA UX cozep:KaHus U cyurHocTH [[lImapos, U.B., 2004, c. 227-228].

OTMETHM, YTO HEAB3sT HTHOPHUPOBATH TO OOCTOSATEABCTBO, YTO 3aKOHOIATEAD
IIOCA€IOBATEABHBIMH CBOUMM OEUCTBUSIMU AEMOHCTPUPYET OTHOIIIEHHE K II0-
JKU3HEHHOMY AHIIIEHHIO CBOOOABI KAK K OCHOBHOMY, CAMOCTOSITEABHOMY BHIY
YTOAOBHOI'O HaKa3aHUs. 5e3yCAOBHO, OTAHYHS CPOYHOTO U OECCPOYHOTO HaKas3a-
HUY BHYUIUTEABHBI, 3TO [OCTATOYHO HATASIHO II0KA3aAHU ITPENCTaBUTEAU IIEpP-
Boro HampaBaeHusd. Ho Ham 6an3ka no3uiiug K.A. Ceida, pa3BUBAIOIIETO HIEI0
O AUIIIEHHU CBOOOABI KAK POJOBOM IIOHATHH, CIIOCOOHOM OOBENUHUTH OTIOEAB-
HbIE pa3po3HEHHbIE ero BUAbI. HebGe3bIHTEPECHO, KPOME TOTO, IIPEACTABAIET-
ca no3uuua B.3. Maaukosa [2004, c. 82] o nepeMMeHOBaHUU NOXKHU3HEHHOI'O
AMIIEHHUS CBOOOBI B IIOXKHU3HEHHOE 3aKAIOUYEeHNE. Pearnsaliys 9ToM UIEU B 3a-
KOHOZIATEABCTBE TTIOMOTAA ObI Pa3peIlruTb OOABIIIOE KOAUYECTBO MHTEPIIPETALH-
OHHBIX BOITPOCOB, BHECAA OBbI OOABIIIE SICHOCTH B OLIEHKY CHCTEMBI HaKa3aHUs,
KpOMe TOT0, OHO O0Aee TOYHO OTpPaXkaao ObI CYyTh ITOKHU3HEHHOTO AUIIIEHUS CBO-

21 B TepmuHOAOTHH, HcioablyeMoit K.A. Ceruom u E.A. KanaHeBoii, AullieHHe CBOOOIBI

BBICTYIIAET «POMOBBIM» IIOHATHEM IIPHUMEHUTEABHO K AHUIIIEHHUIO CBO60}II>I Ha orpene-
A€HHBIH CPOK U ITOKU3HEHHOMY AUIIIEHUIO CBOOObI, apecTy. Boaee rmoapobHO 06 aTOM
cm.: [Crery, K.A. 1 Kagauesa, E.A., 2016].
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60p1, IPAaBOBOE IIOAOKEHHE OCYXKIEHHBIX, a TAKKE YIUTHIBAAO OCOOEHHOCTH U
CAOKHOCTB €TI0 UCIIOAHEHHUS.

Hampumep, B cBga3u ¢ usMeHeHHeM penakiuu ct. 80 YK Pd BosHmkAa
mpobaeMa: BO3MOXKHA AU Tellepb 3aMeHa ITOXKHU3HEHHOTO AWIIIEHHS CBOOOIbI
Ha 6oaee Mmsarkoe HakazaHue? Yactb 1 ct. 80 YK PP ycranaBamBaeT BO3-
MOXKHOCTB 3aMEHbBI OCTaBIIedca He OTOBITOH YacTH HaKa3aHUs 0oAee MSITKUM
BH/IOM HaKa3aHUS AUILY, OTOBIBAIOILIEMY AHIIEeHHEe cCBOOoAbI. Mcrioab3oBaHUe
CIIEIINaAbHO-IOPUANYECKOTI'0 TOAKOBAHHUS NAaHHOM HOPMBI B 3TOM CAydae He
IIPUBOAUT K JKEAAEMOMY PE3YABTATy, IIOCKOABKY B CHUCTEME HaKa3aHHUH, I10-
Ay4duBIIIeil 3akpenaeHue B cT. 44 YK Pd, aumnrenre cBoOoOabI KaK CaMOCTOSI-
TEABHBIH BUA HaKa3aHHUd OTCYTCTBYyeT. B paccMaTpuBaeMoM IIpeANIHCAHUU
3aKOHOATEeAb HA3bIBAET BA BHUAA HAaKa3aHUS: AHUIIEHHE CBOOOIBI HA OIIpe-
[AEAECHHBIH CPOK M IIOXKH3HEHHOE AHIIeHHe CBOOOoAbI. 1 TOABKO HCIIOAB30Ba-
HUE UCTOPUUYECKOro (aHaAAU3 ITPEKHUX PEAaKINi) U CHCTEMHOTO TOAKOBaHUS
OTZIEABHBIX CTaTEM YrOAOBHOT'O 3aKOHA IPUBOAUT HAC K BBIBOAY O TOM, YTO
IIOKU3HEHHOE AUIIIeHHEe CBOOOABI HEe MOXKeT OBITH 3aMEHEHO APYruM, Goaee
MATKHUM BHUIOM HakKazaHUd. [laHHBIHA BBIBOJ IIOATBEPKAAETCH aHAAHU30M CY-
MeOHBIX TPUTOBOPOB2?.

Omrkassleas 8 npuHsMuu K npousgoocmey xooamaticmea adseokama epraco-
ea B.B. & s3awumy uHmepecog ocyskoeHHozo K. o 3ameHe Heombbimoil uacmu Ha-
KasaHust bosee Ma2KuM 8UOOM HAKA3AHUSL, CYO NPABUNLHO PYKOB0OCMEO08ACS
nosoxkeHuamu 4. 2 cm. 80 YK P o mom, umo Heombbimas 4acms HAKA3AHUSL
MorKkem bblmb 3ameHeHa 6oee MA2KUM 8UOOM HAKA3ZAHUS Nocae haKkmuueckozo
ombblmust OCY>KOEHHbIM K JUUWEHUID c80000blL onpedesieHHOU uacmu CpoKka Ha-
KA3aHUSL 8 3a8UCUMOCMU OM Kamez20puu msiokecmu npecmynaeHust. K. npuzogo-
pom cyoa Ha3HAUEHO HAKA3aHUe 8 sude CMEepPMmHOU KAa3HU, CMEePMHAsl Ka3Hb 8
nopsioxe NOMUNOBAHUSL 3AMEHEeHA emMy He AulleHUuem c80600bL Ha onpedesieHHbL
CPOK, G HO NOXKUSHEHHOEe JuUleHUe c80600bl, NOIMOMY UaACMb 0MObIMO20 UM CPO-
Ka onpedenums He803MONKHO?,

22 CoraacHo Ompeneaennto KoncrurynmonHoro Cyma Poccmiickoit Pemepanuu ot
24 ceutabpsa 2013 r. Ne 1432-O «O6 oTKase B IPUHATHH K PACCMOTPEHHIO 3KAAOOBI
rpaxkzaad 3. u T. Ha HapyllleHHe NX KOHCTHTYLIMOHHBIX ITPaB ITIOAOKEHUSIMH YaCTH
nepBoi cratbu 57 u cratbu 80 YroaroBHOrO Kozmekca Poccuiickoit eneparinm» Hero-
cpencrBenHo u3 Koucrutyuuu Poccuiickoit ®@emepaliid He BBITEKAET 00S3aHHOCTH
¢hemepasbHOTO 3aKOHOAATEAS 3aKPENAITH B YTOAOBHOM 3aKOHE ITOAOXKEHUS, ITPemIy-
CMaTpPHUBAIOIIHE BO3MOXKHOCTE 3aMEHbI IIOKU3HEHHOT'0 AUIIIEHUs CBOOOAbI H0oAee MST-
KUM BUOM HarkaszaHud. [lorozkeHus gactu nepBoi cT. 57 u ct. 80 YK PP He aumaror
OCYZKIE€HHOE K II0KHU3HEHHOMY AHMIIIEHHIO CBOOOIBI AHIIO IIpaBa Ha YCAOBHO-IOCPOY-
HO€E 0CBOOOK/IEHNE OT OTOLIBAHUS HAKa3aHU.

2% ATleAAsIITMOHHOE IIOCTAHOBA€HHe Boaoroackoro obaacTHoro cyza oT 29 ceHTAOpd
2016 1. (meao No 22-1715/2016). URL: https://rospravimnxyxlu3.darknet.to/court-
vologodskij-oblastnoj-sud-vologodskaya-oblast-s/act-534476871 (mara obpaiie-
Hug: 18.03.2020). Cm. Takxke: Kaccanmonuoe omnpeneaeHue CyneOGHOM KOAAETHHU II0
YTOAOBHBIM JAeaaM cyna Smaso-HeHenkoro aBToHOMHOro okpyra oT 8 uroad 2010 r.
(meao Ne 22-948/2010). URL: https://rospravimnxyxlu3.darknet.to/court-sud-
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Onpeodenerue euda UCNPABUMENBHO20 YUperNcOeHUSL

HasHnaueHure OCyKIEHHBIM K IIOXKH3HEHHOMY AUIIIEHHIO CBOOOIBI BHIA HCIIpA-
BUTEABHOTO YUYPEXKAEHUS OCYIIECTBAIETCH B COOTBETCTBHH C II. «I» 4. 1 cT. 58 YK
P®. 3akoH yCcTaHOBUA AL TAKHUX OCYKIEHHBIX OTOBIBAaHNE HAKA3aHUS B UCIIPa-
BHUTEABHBIX KOAOHHSX ocoboro pexxuma. OgHAKO IIpaBoBasl HEOIIPEAEACHHOCTh
4. 2 cr. 58 YK P®, a Tak:Ke HMeIOlIHecs B IIPAaKTUKE CAydau Ha3HaA4YEHUs Cy-
JaMu OTOBIBAHHUS YaCTH ITIOXKH3HEHHOI'O CPOKa B TIOPbEME TpeOyroT 0oaee IIpH-
CTaAbHOrO BHUMaHUsd. OTYacTH OTBET Ha JaHHBIHM BOIIPOC COAEPIKUTCS B Kacca-
oHHOM omnpeneaeHun CyneOGHONM KOAAETHH II0 YTOAOBHBIM aeaaM BepxoBHOro
Cyna Poccuiickoit Peneparinu ot 17 HOos6pss 2004 r. No 58-004-582*.

Kak caemyeT M3 yKa3aHHOTO pPEIIeHUs, OCOOBIM PEXUM HCIPABHTEABHOTO
YIpPeRIEHUS OCYKAEHHOMY OblA M30paH ITPaBHABHO, HAPYUIEHUH IT0AOXKEHUH
YToAOBHOTIO 3aKoHa (cT. 58 YK P®P) B yacTu HasHa4deHHUs IEPBBIX MNATHAAIA-
TH AeT B TIopbMe BepxoBHbIM CynoMm Poccuiickoit @enepaliviu He BBIIBAEHO, a
MeCcTO OTOBIBaHHS HaKa3aHUHA ObIAO U3MEHEHO BBHAY TOTO, YTO CyAOM II€PBOH
MHCTAHIIUN HE B IIOAHOM Mepe ObIAM YYTEHBI OOCTOSTEABCTBA, CMSTYAalOlIie
HaKa3aHHE.

[TomobHas mo3uIKdg, I0 MHEHHIO OTIAEABHBIX aBTOPOB, IPEACTABAIETCH [10-
CTATOYHO CIIOPHOH M IPOTUBOPEYUT CMbIcAy 3akoHa [CyHmypon, $.P., 2009,
c. 293].

CAOKHOCTB pas3pellleHHd JaHHOI'0 BOIIpoca 00yCcAOBA€HA U APYTHUMHU 00CTOL-
TEABCTBAMHM, P U3 KOTOPBIX fazKe B3aUMOHCKAIOYAIOT APYT Apyra. Bo-nepBeIX,
cAaeyeT KOHCTATHPOBATE, YTO IIPH ITOKHU3HEHHOM AUIIIEHHH CBOOOIBI CPOKHU BCE
K€ UT'PAoT BaKHOE 3HA4YEHHE, HAaIIpUMeEp IIPH PEIIeHHH BOIIpoca 00 YCAOBHO-
JOCPOYHOM OCBOOOXKIEHHUU OT OTOLIBAHUS HaKa3aHUS IIPU UCUHUCACHUU OTOBI-
THUSA 25-A€THETO cpoka. VIMEeHHO I03TOMYy BO BCeX 0e3 MCKAIOUEHHUd IPUT0BOPaX
IO IeAaM IaHHOM KaTeTOpHHU CyAbl 00s13aTeAbHO YKa3bIBAIOT, C KAKOI'O MOMEHTA
HCYHUCASITH CPOK, KAKOH CPOK COAEP3KAHUS IO CTPasKel HeoOX0ANMO 3a4eCThb B
CPOK OTOBIBaHMS HaKa3aHUd B BHIE ITOKHN3HEHHOTO AUIIIEHHS CBOOOMIHI.

Kpowme Toro, 4. 1 ct. 72 YK P® «McuncaeHne cCpoKOB HaKa3aHUM U 3a4eT Ha-
Ka3aHHg», He KOHKPETU3UPYysd KOHKPETHOTO BHA AHIIEHUS CBOOOARI (Ha ompe-
JEeACHHBIH CPOK HAH ITOKH3HEHHOI'0), 3aKPEATeT, YTO CPOKH AHIIEHHUS CBOOO-
ObI HCYUCASIIOTCA B Mecsalax U rogax. C 5TUM ITOAOKEHHEM KOppeAupyerT 4. 3.2
MaHHOM CTaThbM, yCTaHaBAHWBAalOIlasd 3a4eT BPEMEHM COMAEPKaAHUS AHUIA IIOL
CTpazke¥d B CPOK AHIIEHUS CBOOOABI U3 pacyeTa OOWH AE€Hb 34 OAWH OE€Hb B OT-
HOIIIEHUM OCYZKIEHHBIX, KOTOPBIM CME€pPTHasl Ka3Hb B IIOPSIOKE ITOMHAOBAHUS
3aMeHeHa IT0KHU3HEHHBIM AHUIIIEHHEM CBOOOIBI, OCYKIEHHBIX 3a IPECTYIIACHU,
COTIPSIFKEHHBIE C OCYIIIECTBAEHHEM TEPPOPUCTHUECKOM MeSTeABHOCTH, 60ABIIAS
YacTh U3 KOTOPBIX HAKA3bIBAETCH [TOKU3HEHHBIM AUIIIEHHEM CBOOOIBI.

yamalo-neneckogo-avtonomnogo-okruga-yamalo-neneckij-avtonomnyj-okrug-s/act-
104941731 (mara obparenus: 18.03.2020).

Kaccamnuonnaoe onpeneseHue CyneOHOH KOAAETHS II0 YTOAOBHBIM AeAaM BepxoBHOro
Cyna Poccuiickoit @eneparmu ot 17 Hosa6ps 2004 r. Ne 58-004-58. [JoKyMeHT OITy0-
AVKOBaH He OblIA. [JOCTYII U3 CIIpaBOYHOM IIpaBoBoii cucteMsbl «KoHcyabTanTIIAIOCY.
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Bo-BTOpBIX, HE CIIOCOOCTBYET pas3pelleHUIo JaHHOoH IpobaeMbl obpaleHue K
IIOAOZKEHUSIM YIOAOBHO-HUCIIOAHUTEABHOTO 3aKOHOIATEABCTBA. B HeM ycTaHOBAEH
IPSIMO# 3amIIpeT Ha IePeBOJ OCY?KIAEHHBIX K MTOKU3HEHHOMY AHUIIIEHHIO CBOOOMIBI,
SABASIIOIIMXCS 3AOCTHBIMHU HapPYILIUTEAIMH YCTAHOBAEHHOI'O IIOPSAKa OTOBIBAHUS
HaKa3aHUsl, U3 HUCIIPABUTEABHBIX KOAOHHH 0COO0T0 pekruMa B TIOPEMY (II. «B» 4. 4
CT. 78 YTrOAOBHO-HUCIIOAHUTEABHOTO Ko/ieKca Poccuiickoit @enepariim).

B-TpeTpux, Kak yxKe ObIAO OTMEYEeHO, UMEeTCs ITpaBOBasd HEOIIPeAeA€HHOCTh
C TIOHSATHEM «AHIIIEHHE CBOOOABD U IIPeayCMOTPeHHOH B 4. 2.1 c1. 58 YK Pd BO3-
MOZKHOCTBIO OTOBIBAHUS YACTHU CPOKa HaKa3aHUS B TIOPbEME MY:KYHHAM, OCYZK-
OEHHBIM K JUWeHUI0 800006l (BbloeaeHO HaMu. — M.T.) 3a coBeplleHUE Mpe-
CTYIAEHHUH, IpeayCcMOTpeHHBIX cT. 205, 205.1, 205.3, 4. 1 cT. 205.4, cT. 205.5,
4. 4 ct. 206, cT. 208, 9. 4 ct. 211, cT1. 277-279, 281, 317, 361 YK Pd. ITpu aTom
CaHKIIMM yKa3aHHBIX cTaTell IpenycMaTpUBalOT B TOM YHCAE€ M HaKa3aHUE B
BH/Ie IOKU3HEHHOTO AUIIIEHHS CBOOOIBI.

OOcyxkIeHHe H 3aKAIOYEHHE

IlogBonga mpenBapUTEAbPHbIE UTOTU UCCAEAOBAHUS OTAEABHBIX aCIIEKTOB Ha3Ha-
YeHUd [OKU3HEHHOI0 AUIIIEHHUI CBOOOAbI, MOXKHO CAEAATH CACAYIOIIE BEIBOIDI:

1. B MOTUBHPOBOYHOM YaCTH IIPUTOBOpa HEOOXOOUMO OITHCATH XapaKTep COo-
BEPILEHHBIX IIPECTYIIACHUMH, YaCTOTy HUX IIOBTOPEHHH, OLIEHUTH IIOBEACHHE AUIIA
10, BO BpeMsI U IIOCA€ COBEPIIICHUS IPECTYIACHUs, IOAPOOHO OXapaKTepHu30BaTh
HCKAIOYHUTEABHYIO OITaCHOCTb AMYHOCTH HE TOABKO Yepe3 €€ IICUXOAOTHYECKHe Xa-
PaKTEepUCTHKH, HO 4Yepe3 yKaszaHue Ha (PakThl, CBUACTEALCTBYIOIIHE 00 OTCyT-
CTBHHU HCIIPABAECHMA, HEYAEPXKUMOMH TAre K COBEPIIIEHUIO HOBBIX IIPECTYIIACHUMN U
UCKAIOYUTEABHOH OIIACHOCTH MOACYAHUMOTO JAS OOIIIECTBA B IIEAOM.

2. B 0CBOOOXIEHNH OT ITOKU3HEHHOTO AHIIIEHHS CBOOOIBI AHII, YKa3aHHBIX
B 4. 2 cT. 57 YK P®, mpospasgercss 6e3yCAOBHBIH, 3HAYUTEABHBIN COITMAABHBIH
IIPOTPECC YTOAOBHO-HUCIIOAHUTEABHOH cucTeMbl Poccun. Tak, ocBoGoXKAeHME He-
COBEPIIIEHHOAETHUX IIPECTYITHUKOB OT ITOKU3HEHHOTO AHUIIIEHN CBOOOIBI COTAA-
cyeTcd ¢ MEXKAYHaPOAHBIMH HOPMAaTUBHBIMU aKTaMH, B YaCTHOCTH C PEKOMEH-
panmeii Komurera mo mpaBam pebeHka 06 oTMeHe Bcex (POpM ITOKU3HEHHOTO
AVITIEHUs CBOOOABI 32 IIPECTYIIACHHSI, COBEPIIIEHHbIE AUIIAMHU, He JOCTUTIIINMH
18-aeTHero Bo3pacrta®®, u ¢ Pe3oarorueit 'enepaabHoit Accambaern OOH?, mpe-
Aararlle#l rocygapcTBaM PacCMOTPETEH BOIIPOC 06 oTMeHe BceX (POpPM MOKH3-
HEHHOI'O AMIIIEHHSI CBOOOABI JAS TaKUX AHI. lleAb mOMOOHBIX IpEeAnHUCcCaHuM —
obaerdyeHre IIPOIIECCOB UCIIPABACHUS U peabHAMTAIINH HECOBEPIIEHHOAECTHUX

25 Bameuanwus obirero rmopsaka Ne 10 (2007). [IpaBa meTeit B paMKax OTIIpaBACHUS I1pa-
BOCYZHS B OTHOLIIEHHH HecoBepIeHHoAeTHHX. CRC/C/GC/10, 25 anpeas 2007. Ko-
MuTeT 1o npaBaMm pebenka. Copok dyerBepTasa ceccusd. 2KeHeBa, 15 auBaps — 2 deB-
paasa 2007 r. ITyukr 77. URL: http:/ /humanrts.umn.edu/russian/crc/Rcrcomm10.
html (maTa obpamenua: 03.05.2020).

26 Pesoarorius 'eHepaabHOM Accambaen OOH A/RES/67/166 «IlpaBa yeaoBeKa IIpHU
oTmpaBAeHHU IpaBocyaus» oT 20 mekabps 2013 r. Ilyukr 18. URL: https://www.
refworld.org.ru/category, LEGAL,,RESOLUTION,,528b7{9e4,0.html (mata obpare-
Hua: 03.05.2020).

MpaBocyaue/Justice. T. 2, Ne 4. 2020. OpuruHasibHble cTaTtbyn



M.A. Tynurnosuny 59

IIPECTYIIHHUKOB. JTO ¥Ke KacaeTcs 0TKa3a OT MOXKHU3HEHHOTO AHIIEHUs CBOOOIbI
JIAST AWIL TIOKUAOTO BO3PacTa W KEHITUH. XOTd OOABIITHHCTBO apTyMEHTOB KaK
3a, TaK ¥ MIPOTUB MOAOOHOI0 OTPaHUYEHUS TEPSIOT CBOIO aKTYaAbHOCTBb, €CAU
IIPUHATH BO BHUMaHHE HaAHM4YHe B YLTOAOBHOM 3aKOHOJAaTeAbCTBe Poccum BO3-
MOZKHOCTH Ha3HA4YEHUS NaHHON KaTEeropHH AUWIL JAUTEABHBIX CPOKOB AWIIIEHUS
cBoOoOmEI (25, 30 A€T) ¥ BO3MOXKHOCTH YCAOBHO-OCPOYHOTO OCBOOOIKIEHUS OT
OTOBIBAHUSA HaKa3aHUS.

3. I[loka B COOTBETCTBYIOILINE IT0AOXKEHUHd cT. 69, 70 YK Pd He OyayTt BHe-
CE€HBbI U3MEHCHHA, yCTaHaBAHWBAIOIIHE IIpaBHAa IIOTAOIIEHHWA MEHEE CTPOroro
Haka3aHUsg 0oAee CTPOTHM, €CAH B JAHHOU COBOKYITHOCTH MMEETCs HaKa3aHHe
boaee cTporoe, 4eM AHUIIIEHHE CBOOOIBI HA OIIPENEACHHBIH CPOK, CYHUTAeM Hau-
6oaee 11eaecoo0pa3HbIM B PE30AIOTHBHOM YaCTH IIPUTOBOPA HCIIOAB30BaTh (hop-
MYAHUPOBKY 663 KOHKpPETHU3alluH IIpaBHUAA CAOKECHUA Haka3zaHUuM HAU IIPpUTOBO-
poB: «B coorBeTrcTBUH C 4. 3 cT. 69 YK P® 110 COBOKYITHOCTH IIPECTYHAEHUN
OKOHYATEeABHOE HaKa3aHUe Ha3HAYHUTh B BU/E ITOXKHU3HEHHOTO AHLIEHUS CBOOO-
b, Bo-mmepBBIX, 9Ta POPMYAUPOBKA HE IMPOTHBOPEYHUT AEHCTBYIOINIEMY 3aKO-
HOJATEABCTBY, BO-BTOPBIX, €€ HHTEPIIPETAIIMOHHbBIH 00bEM ITO3BOAIET HUBEAU-
poBaTh mpobeA B AeHCTBYIOLIEM 3aKOHOIATEABCTBE.

4. Tlpy Ha3zHAYEHHH CyAOM pacCcMaTpUBaeMOTO BHUAA HaAKa3aHUSA OCHOB-
HBIM MECTOM €r0 OTOBIBAaHUS MOAXKHA ObITh Ha3HaUeHA HUCIIPABUTEABHAS KOAO-
HHUS 0COO0TO peXuMa, OJHAKO IIPU COOTBETCTBYIOIIEM OO0OCHOBAHUU PEIIEHUS
B IIPUTOBOPE OTOBIBAHME YACTU CPOKA HaKa3aHUS MOXKET ObITh Ha3HAYUEHO B
TIOpBME.
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AHHOTauusA

BeepneHvie. B cTtatbe aHanuampyeTtcsi npobrema napannienbHOro MCnosnb30BaHus B MEXAY-
HapoAHO-NPaBOBbIX OOKYMEHTAX TEPMUHOB «TEPPOpPU3M» N «MeXAYHAPOAHbIA TEPPOPU3M».
B Teopun MexayHapogHOro npaea, MexayHapoLHO-MPaBOBbIX AOKYMEHTaX OTCYTCTBYET YeT-
KO€ NMOHVMMaHWe CofepXXaHus aTMX TEPMUHOB. 10 MHEHUIO aBTopa, cofepXKaTenbHas Heonpeae-
NEHHOCTb MeXIYyHapOoaHO-MPaBOBOrO TEPMUHA «MeXAYHAPOLHbIV TEPPOPU3M» He NMO3BOSIAeT
OTrPaHNYUTb €ro OT CMEXHbIX NPaBOBbLIX ABNEHW. OTAENbHOWM NPOGEMON B MEXAYHapOLHOM
npaee fBMSETCA COOTHOLUEHWE MOHSATUI «TEepPPOPU3M» U «MEXAYHaPOLOHbLIN TEPPOPU3M» U B
CBA3M C 9TMM OTCYTCTBME O6LLEMUPOBOIO KOHCEHCYCA MO NOBOAY YCTAHOBNIEHUS INaBHOIrO 06b-
eKTa MeXayHapoaHOro KOHTPTEPPOPUCTUHECKOTO NPOTUBOAENCTBUS.

Teopetuydeckne ocHoBbl. MeTogbl. ABTOp aHanM3npyeT LOKTPUHalbHbIE B3rMsabl YYEHbIX B
cthepe MexpyHapogHOro npasa M peann3oBaHHble B MEXAYHapOAHO-NPaBOBbIX AOKYMEHTax
noaxopbl, CBf3aHHble C MPaBOBOW MPUMPOAOK TEpPpopU3Ma M MeXAyHapoaHOro Teppopuama.
B HacTosiLen cTaTbe NnocTaBneHa 3agadva OnpefenuTb KpUTepun pasrpaHuyeHusi Teppopus-
Ma 1 MeXayHapoaHOro Teppopuama B MexayHapoaHoM npaee. B ocHoBe meTogonorum nexar
6a30Bble METOABI, MPUMEHSIEMbIE B topUaNYecKorn Hayke. MeTon 0606LLEHNSI UrpaeT OCHOBHYHO
posib Ha 3Tane MCCreaoBaHUst U OLEHKM MOHATUIA «TeppopuaM» U «MeXAyHapOOHbIN Teppo-
pY3M» B yHUBEPCASbHbIX KOHTPTEPPOPUCTUHECKUX KOHBEHUMSAX. MeTon BOCXOXOEHMUs OT YacT-
HOro K a6CTPaKTHOMY MO3BOMNWI BbISIBUTL Hanbonee o6LLMe YepTbl, MPUCYLLME NPaBOBOMY CO-
LEPXXaHUIO TEPMUHOB «TEPPOPU3M>» U «MEXAYHAPOLHbIA TEPPOPU3M>», KaK OHU NMOHUMAKOTCS B
MeXyHapOoaHO-NPaBoBbIX JOKYMEHTaxX N AOKTPUHE MeXAyHapoaHoro npasa. B nccneposaHum
NPUMEHEeH TakXe MeTof (hopMasibHO-OPUANYECKOro aHanmaa.

PesynbraTtel nccregosarusi. B paboTe packpbliTbl OCHOBHbIE Hay4HblE NOAXOMAbl K COOTHOLLEHUIO
NMOHATUIA «TEPPOPU3M» «MEXIAYHAPOLHbLIN TEPPOPU3M» B MEXAyHapoaHoM npase. [okasaHo,
YTO BCE OHM YKNafblBalOTCS B IBE MOAENN: CTOPOHHMKWN NEPBON pasrpaHNynBatoT 9TU MNOHATUS
1 CHMTAIOT, YTO MEXAYHaPOAHOE NPaBo JOMKHO 6OPOTLCS JMLLbL C MEXAYHAPOAHLIM TEPPOPU3-
MOM; CTOPOHHMKW BTOPOW CHUTAIOT, YTO MEXAyHapoAHOe NpaBo LOMKHO BECTU 60pbOY C Jto-
6bIMW NMPOSIBIIEHUSIMU TEeppopuamMa.

O6cyxpaeHve n 3akmno4eHne. Ha ocHoBe NMpoBeAeHHOro aHannsa aBTop opMynupyeT apry-
MEHTbI B MOJIb3Y YCTAHOBIIEHWSI B MEXAYHAPOAHOM NpaBe CUCTEMbI MPeanucaHunin, HanpaeneH-
HbIX Ha 60pbOY C LUMPOKMM CMEKTPOM NPOSIBNEHMI TEpPOPU3MA.

KniouyeBble cnoBa: MexayHapofHo-npaeoBas 6opbba C Teppopu3MOM, MeXAyHapOAHble
KOHTPTEPPOPUCTUYECKME KOHBEHLIMKN, TEPPOPUCTUHECKOE MPECTYMNeHne, MeXAyHapOaHbIn
Teppopnam, OOH
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Abstract

Introduction. The problem of parallel use of two related terms in the legal documents of the UN
system and other international organizations: “terrorism” and “international terrorism” is analyzed
in the article. A clear understanding of the relationship of these terms is absent in the theory of
international law. In addition, the distinctive features of “international terrorism” are not formulated
in international legal instruments. Therefore, it is difficult to build a legal model of “international
terrorism” and to distinguish it from related legal phenomena.

Theoretical Basis. Methods. The author analyzes the doctrinal views of scientists in international
law and the approaches related to the legal nature of terrorism and international terrorism,
which are implemented in international legal documents. The task of defining the criteria for
distinguishing terrorism and international terrorism in international law is posed in this article. The
article presents a systematic study based on the methods used in legal science. The method
of generalization plays a major role at the stage of research and evaluation of the concepts of
“terrorism” and “international terrorism” in the universal anti-terrorist conventions. The method of
ascent from the particular to the abstract will reveal the most common features inherent in the
legal content of the term “international terrorism”. This method makes it possible to establish
how “international terrorism” is understood in international legal instruments and the doctrine of
international law. Also, the method of formal legal analysis is applied in the study.

Results. The main scientific approaches to the correlation of the concepts of “terrorism” and
“international terrorism” in international law are disclosed in the work. The author shows that all
approaches fit into two models: supporters of the first distinguish these concepts and believe
that international law should fight only against international terrorism; supporters of the second
believe that international law should fight against any manifestations of terrorism.

Discussion and Conclusion. The author formulates arguments in favor of establishing in
international law a system of regulations aimed at combating a wide range of manifestations of
terrorism.

Keywords: international legal fight against terrorism, international anti-terrorist conventions,
terrorist crime, international terrorism, UN

For citation: Cherniadeva, N.A., 2020. Correlation of the concepts of “terrorism” and “interna-
tional terrorism” in international law. Pravosudie/Justice, 2(4), pp. 62—76. DOI: 10.17238/2686-
9241.2020.4.62-76

BBeaenue

TeppopnsM 000CHOBAHHO OTHOCHTCS K Hauboaee ONaCHBIM yrpo3aM MUPY U
0e30IIacCHOCTH YeAoBedecTBa. ['eHepaabHbIH cekpeTaph Opranusanuu Oobemnu-
HeHHBIX Haruii (masee — OOH) oTMeudaeT, 9TO «Ha IIPOTIKEHUHU IIOCAETHUX TPEX
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[ECSITHUAETHUH YHCAO TEPPOPUCTUUECKUX aKTOB, KOAUYECTBO HUX XKEPTB U UX I'eo-
rpacguyeckre MacITadbl ObICTPO YBEAUYHBAAUCE, U TEPPOPU3M IIPEBPATHACS B
OecriperieIEHTHYI0 YyIPo3y OAS MEXKAYHAPOIHOTO MUpPa, 6€30IacCHOCTH U Pa3BHU-
THUA. KpoMme Toro, yBeAMYnMBaAUCh HHTEHCUBHOCTD U YHCAO MEXIAYHAPOAHBIX U
BHYTPEHHUX KOH(MAUKTOB, KOTOPBIE pa3pyIlIaloT OOLUIECTBO U AeCTaAOUAU3UPYIOT
1eAble pervoHbl. CerogHda TePPOPU3M IBACIETCS OQHOM M3 HauboAaee Cepbe3HBIX
mpobaeM Hamrero BpeMeHm»'. MHCTHUTYT 5KOHOMHKH M MUpa yKa3bIBaeT, UTO B
2017 r. moYTH B IBa pa3a BBIPOCAO KOAHYECTBO T'OCYAapCTB — KEPTB TePPOPH3-
Ma 110 cpaBHeHHo ¢ 2015 r. (2017 r. — 106, a B 2015 r. — ux 0Ob1AO 65)2.

OpnHo#t M3 HEpeIlIeHHBIX ITpobaeM B cdepe MeKIYHAPOIHO-IIPABOBOM 6OpPB-
OBbI C TEPPOPU3MOM YK€ MHOTHE HECSITHAECTHH OCTAETCS HESICHOCTH JAe(OUHUITUU
39TOr'0 MHCTUTYyTa. B MexXayHapo JHO-IIPaBOBbLIX JOKYMEHTaX IIapasA€AbHO IIPH-
MEHSIOTCS [Ba T€PMHHA, CMBICAOBBIM 00pa3oM CBS3aHHBIE APYTOM C APYTLOM:
«TEPPOPUM» B «MEXKIAYHAPOMHBIH TeppopusM». O6paTuM BHHMaHHE: OOABIIIIH-
CTBO MEXKAYHAPOIHO-IIPABOBBIX JOKYMEHTOB IIOCBSIIEHO O60pb0Oe C TeppopH3-
MOM BOOOIIle, a He TOABKO C €r0 MeXKAyHapOAHBIM BapuaHToM®. «MexKayHapo-
HBIF TepPPOPHU3M» YIIOMHHAETCS AHUIIb B CAEAYIOIINX KOHTPTEPPOPUCTHIECKUX
koHBeHIIUaX OOH: B KouBeHuu o 3asoxkHukax 1979 r., B npeambyae KonpeH-
U 0 (pU3UYUECKOH 3aIuTe gaepHoro Marepuaaa, 1980 r. (B penakimu 2005 r.),
B npeaMmbyae KoHBeHIIMH 0 O0opbpbe C HE3aKOHHBIMU aKTaMH, HAIIPaBACHHBIMU
TIPOTHUB 6Ee30IIaCHOCTH MOPCKOTO Cy/I0XoAcTBa, 1988 r.* Bce mpecTymHbIe aKThI,
At 0OpbOBI C KOTOPBIMHU pa3paboTaHbl U 3akAloYeHbI KOHBeHIIMHM OOH, 6bian
Ha3BaHBI «BbIPasKeHUEM MEXKAYHAPOLHOTO TePPopH3Man» B [leKaapalluy 0 Mepax
10 AMKBUAIIMU MEXIYHAPOMHOTO TeppopusMa 1994 r.5 AHaAOTHYHOE IIpaBU-
A0 ecThb B [A0baabHO#M KOHTpTEppOopUCcTHYIEeCcKo# cTpaTteruu OOHS. OgHako HU B
MEXIYHapOAHO-IIPaBOBBIX JOKYMEHTAaX, HU B IOKTPUHE MEXKIyHapO HOTO IIpa-
Ba He IIPEJAOKEHO CHCTEMHOE BAAEHUE OTAMYUTEABHBIX IIPHU3HAKOB «MEXIyHa-

[eareabHOCTh cucTeMbl Opranuzanuu O6bequHeHHBIX Haiuil mo oCyIlecTBAECHHIO
F'ao6aabHO#M KOHTpTEppOpUCTUYECKO cTpareruu Opranuzanuu O6beaquHeHHbIX Ha-
nuii: [Joxkaan I'enepasbHoro cekpetrapda. 2018. Doc. A/72/840. IT. 1. URL: https://
www.un.org/ga/search/view_doc.asp?symbol=a/72/840&Lang=r

2 Global Terrorism Index, 2018. P. 3-4.

3 Cw., HanipumMmep: Pezoarorus 1566 (2004) Cosera BezonacHoctu OOH ot 8 okTa6ps
2004 r. Doc. S/RES/1566. URL: http:/ /www.un.org/ru/documents

MexayHapoaHass KOHBEHIIHS 0 60pb0e ¢ 3aXBaTOM 3aA0KHHUKOB OT 17 nekabpsa 1979 r.
// CbopHUK MexnayHaponHbix moroBopoB CCCP. Bemm. XLIII. M., 1989. Cr. 99; Ilo-
npaBKa K KoHBeHIINM 0 (hU3NYEeCKOH 3alIuTe SaepHoro MaTepruasa ot 8 uroas 2005 r.
// Cobpanue 3akoHomaTeabcTBa Poccuiickoit demeparmm. 2016. Ne 33. Cr. 5159;
KonBeHIIMs 0 Gopbbe C HE3aKOHHBIMH aKTaMH, HAIIPpABAEHHBIMHU IPOTHUB Ge3orac-
HOCTH MOPCKOTO cyzmoxoacTsa, oT 10 mapra 1988 r. // CobpaHue 3aKOHOJATEABCTBA
Poccutickott Penepanuu. 2001. Ne 48. Ct. 4469.

Jlekaapalius 0 Mepax I10 AUKBUIAIIMH MEXKIyHAPOIHOIO TEPPOpHU3Ma OT 9 mekabps
1994 r. URL: http://www.un.org/terrorism/cttaskforce

6 TaobasbHasg KoHTpTeppopucrtudeckas crpaterund OOH ot 8 cenTsabps 2006 r. URL:
http://www.un.org/russian/terrorism/instruments.shtml
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POOHOTO TEPPOPHU3MA», KOTOPOE TTO3BOAMAO OBl BBICTPOUTDH €T0 YETKYIO MPaBoO-
BYIO MOJEAb U OTTPAHUYUTH €r0 OT CMEKHBIX ITPaBOBBIX IBACHUH.

B 2016 rony B YroaroBHOM Komekce Poccutickoit Penepanuu BrepBble KaKk
(IIPECTYIIAEHUE TPOTHUB MHpPa U 0E30MaCHOCTH YEAOBEYECTBa» ObIA 3aKPEIACH
HOBBIM COCTaB «AKT MEXKIYHAPOIHOTO TeppopusMar’. B cBsI3u ¢ 9TUM IIpUoGpeA
0COo0OYI0 aKTYaAbHOCTH BOIIPOC COOTBETCTBHUS HOPM HAIIMOHAABHOTO YTOAOBHOTO
IpaBa MEXAYHAPOAHBIM KOHTPTEPPOPUCTUIECKUM CTaHAApPTaM.

Teope'rn'iecxne OoCHOBBI. MeTOABI

TeopeTndecKoli OCHOBOH HCCAE€QOBAHUA CTAAU NOKTPHHAABHBIE MEXKIYyHapOI-
HO-IIPaBOBEIE HCCAE€IOBAHUS II0 BOIIPOCAM B3aUMOAEHCTBUS roCyqapCTB B ce-
pe 6opBOBI C IPECTYIIHOCTHIO U IIO IIPpaBy MEXAyHApPOMHOM OGe3zomacHocTH. M3
OTEYECTBEHHBIX CIIEIITUAAMCTOB, ITPEXKIE BCETO, HEOOXOAUMO OTMETUTE E.I'. Asg-
XOBa, KOTOPBIH OOHUM U3 IIEPBBIX B HAYKE MEXAYHAPOMHOIO IIpaBa Cco3/1aA Ha-
VYHYIO KOHIIEIIIIHIO MEXAyHAPOAHO-IIPaBOBOH GOPBOBI C Teppopu3MoM [As-
xoB, E.I". u Tlortos, A.B., 1999|. Tak:ke MeXayHapPOJHO-IIPABOBBIMH aCIIEKTaMHU
KOHTPTEPPOPUCTUUECKOH NeATEABHOCTU 3aHUMaAuchk B.B. Aaemun, U.M. Kap-
ner;, H.B. [IpokodreB [AaemuH, B.B. u CaBearen, B.A., 2018; Kapmeny, 1.1.,
1979; IlpokodseB, H.B., 2005].

C apyroii CTOpPOHBI, BOIIPOCHI IIPOTHBOAEHCTBHUSA TEPPOPUIMY BXOIIT B che-
Py M3y4UeHUd YTOAOBHO-ITPABOBOH HAayKH. B 1ieaax obecrniedeHus o0beKTHBHOCTH
HAYYHOTO aHAAMW3a aBTOPOM IIPU IIOATOTOBKE HACTOSAIIEH CTATBHU OBIAM HCIIOAB-
30BaHbI JOKTPHUHAABHBIE paboThI HCCAEIOBATEAEH 10 yTOAOBHO-IIPABOBOM TeMa-
THKe TpoTuUBOAeHcTBUS Teppopusmy [AuToHsH, FO.M., 1998; BoaeBon3, A.T'.,
2014; MuoramoBa-Xeraii, A.B., 2017].

[IpoBeneHHBIH aHAAN3 HAYIHBIX Pa0OT [I03BOASIET CAEAATH BBIBO/, YTO HMe-
IOTCS PACXOKIEeHHUs B OLleHKe (peHOMeHa TeppopHu3Ma B HayKax MeKIyHapo/-
HOTO ITpaBa U YIrOAOBHOIO IpaBa. Kak mpaBHAO, B IIEPBOM CAydae BHHUMAaHHE
yaeAdeTcs MEXIYHAPOIHOH BEpPCHH TeppopH3Ma, a BO BTOPOM — €ro HallHo-
HaAABPHOMY BapHaHTy. B 1meaoM B IOpHAHMYECKON HayKe II0Ka He chopMUpOBa-
AVICE IIEAOCTHBIM B3TAG] Ha (PEHOMEH TEPPOpH3Ma U CHUCTEMHBIN MIOOXOL K
pelleHuo npodaeMbl OOPBOBI C AIOOBIMHU €r0 IIPOSIBACHUSIMH. TakKuM o0pas3oM,
O4YEeBUIHBI HEOOXOAMMOCTE TEOPETHYECKOTO HCCAENOBAHUS IIOHATHH «Teppo-
pPHU3M» U «MEXKAYHAPOOHBIH TePPOPU3M», pa3paboTKa KpUTEPHUEB UX pPa3TpaHU-
YeHUd.

B ocHOBe MeTOqOAOTHH AeKaT 0a30Bble METO/EI, IIPUMeHIeMble B IopUaude-
CcKol HayKe. MeTo 0000IleHIs UT'PaeT OCHOBHYIO POAb Ha 3Talle HCCAE€LOBAHUS
U OLIEHKH IIOHATHUH «TePPOPHU3M» U «MEXKIAYHAPOAHBIH TEPPOPH3M» B YHHUBED-
CaAbHBIX KOHTPTEPPOPHUCTHIECKUX KOHBEHIIUAX. MeTOI BOCXOXKIEHHUS OT 4acT-
HOTO K abCTPaKTHOMY ITO3BOAHA BBIIBHUTBL Hanboaee obOIIHe 4epThl, IIPHUCYIIHE

denepanbHbrii 3ak0H oT 6 uioasd 2016 r. Ne 375-d3 «O BHeceHUU H3MEHEHUH B YTo-
AOBHBIN KozeKc Poccuiicko#t denepaninu U YroAoBHO-IIpOIlecCyaabHBIH Komekc Poc-
cuiickod ®Penepaliii B 4aCTH YCTAHOBAEHMS IOTTIOAHUTEABHBIX MED IPOTUBOAEHCTBYSA
Teppopu3My U obecriedeHus obiecTBeHHOM 6e3omacHocTwy. I1. 27 ct. 1. URL: http://
WWW.pravo.gov.ru
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[IPABOBOMY COJEPIKAHUIO TEPMHHOB «TEPPOPU3M» U «MEXKIAYHAPOMHBIN TEPPO-
pH3M», KaK OHU IIOHUMAIOTCH B MEXIYyHaPOAHO-IIPABOBBIX JOKYMEHTAaX U TOK-
TPHUHE MeXKAyHAapOoIHOro IIpaBa. B nccaeqoBanuy mpuMeHeH TakKe MeTod hop-
MaABHO-IOPHINYECKOTO aHaAN3A.

PesyAbTaThbl HCCAEAOBAHHSA

BoapmmHCTBO HccaenoBaTeAeil IPU3HAIOT MEXKAYHAPOAHBIM TEPPOPU3M CaMO-
CTOATEABHOH (POPMOM TEPPOPUCTHUECKOTO MPECTYIACHUSA. ABTOPHI BBIICASIOT
€r0 XapaKTepPHbIE YepThl, KOTOPhIe MOTYT CTATh IIPABOBOM OCHOBOH OAS CaMoO-
CTOATEABHOH KpuMuHaauzauuu [Mypanax, C.B., 2011, c. 23-24; Young, R.,
2006, pp. 53-56; Moeckli, D., 2008, p. 179]. Tem He MeHee OCTATOYHO PaCIIPO-
CTpPaHEHHBIM B IOPUANYECKON HAYKe MOXKHO CUUTATh MHEHHE, UYTO aKThI MEKIY-
HAPOIHOIO TEppopU3Ma He TPeOyIOT CIIEIITHAaAbHOM KBaAuuKauu [Asgxos, E.T.
u Ilomos, A.B., 1999, c. 72; Cadwuyasuna, WU.I1., 2003, c. 20; Kapmew, U.U.,
1979, c. 64, 98; Ward, C.A., 2003, p. 293; Burns, L., 2011, pp. 22-23; Maja, L.,
2008]. Poccutickoe yroA0OBHOE IIPaBO [0 HeJaBHEIO0 BPeMEHHU IIPHUAEPKHUBAAOCE
aHAAOTHYHOTO ITOIX0AA — He IPEeayCMaTPUBAAO CIIEITUAABHON OTBETCTBEHHOCTH
3a MEKIyHapOAHbIE TEPPOPUCTUIECKHE aKThI.

Ha MexxnyHapomHOM ypoBHE BOIIPOC O CIEIIN(MHUYECKUX IIPHU3HAKAX MEXKIY-
HApOTHOTO TEPPOPU3Ma IT0Ka He HallleA eIHUHOTO pemleHud. Tak, B ToKHHICKOM
KOHBeHIIMH 1963 r. ycTaHaBAMBAaETCs IIPABHAO, COTAACHO KOTOPOMY TIoCyaap-
CTBO, HE IBASIOIIEECS rOCYyIapCTBOM PETHUCTPAIIMN BO3AYIIHOTO CyqHA, BIIpaBe
OCYIIIECTBASTEH IOPUCOUKIINIO B OTHOIIEHHU IIPECTYIIACHUs, COBEPILEHHOTO Ha
6opTy, B CAydasaXx, €CAH: a) IPECTYIIACHHE UMeeT IIOCAEACTBUS HA TEePPUTOPUHU
TAKOT'0 TOCyapCTBa; b) mpecTyIIAeHNe COBEPIIEHO I'PAaKIAHHUHOM HAU B OTHO-
LIEHUH IPaskJaHUHAa TaKOI'o IoCyJapcTBa AMO0 AHIIOM, IIOCTOSHHO IIPOKHUBATO-
UM B TAKOM T'OCyZapCTBe, HAW B OTHOLIEHHH TAKOTO AWIIA; C) IIPECTYIIACHHE
HaITpaBA€HO IIPOTUB 0E30IIaCHOCTH TaKOI'o rocymapcrtna; d) mpecTyliaeHue 3a-
KAIOYaeTCd B HAPYIIEHUH AEHCTBYIOMINX B TAKOM IOCYyIapCTBe AIOOBIX IIPaBHA
HAU PETAAMEHTOB, OTHOCHIIUXCS K IIOAETY MAM MaHEBPHUPOBAHUIO BO3IYIITHBIX
CYZIOB; €) OCYIIEeCTBACHUE IPUCOUKIIMN HEOOXOAUMO AT 00eCIIedeHUs BbIIIOA-
HEHUS AI000TO 0093aTEeABCTBA TAKOTO I'OCyJapCTBa 110 MHOTOCTOPOHHEMY MEXK-
AYHaAPOIHOMY COTAAIIIEHHIO®.

B cucreme yHUBepCaAbHBIX KOHTPTEPPOPUCTUYECKUX COTAALIECHUN BCTpe-
YaeTcsd U MHOM IOAXO[ K PACIPOCTPAHEHUIO KOHBEHIIMOHHBIX HOPM Ha aKThI
Teppopusma. Hanpumep, B KornBenimu o 6opebe ¢ 60MOOBBIM TEeppPOPU3IMOM
(1997 r.), B MexxayHapoaHOM KOHBEHIINHN 0 60pb0e ¢ (PUHAHCHPOBAHUEM TEPPO-
pu3ma (1999 r.), B MexxayHapoaHo# KOHBEHIIMH 0 60opb0e ¢ 3aXBAaTOM 3aA0KHU-
KOB (1979 r.) ycTaHOBAEHO, YTO IIPaBUAA KOHBEHIIUH HE NIPUMEHSIOTCH: KOTIa
IIPECTYIIACHHE COBEPIIEHO B IIpeAeAax OMHOTO TOCyAapCTBa; KOTAA 3aA0KHHK
Y IpeaIioAaraeMbli IIPECTYIIHUK SBAGIOTCH T'pakaaHaMU OLHOTO T'OCYAapCTBa;

8 KOHBEHIIHS O IIPECTYIACHHIX U HEKOTOPBIX APYIHX aKTaX, COBepIIaeMbIX Ha O00pTy

BO3YIIHBIX CyH0B, oT 14 ceHTsabps 1963 r. Ct. 4 // COOPHUK MEXKAyHAPOIHBIX [10-
roBopoB CCCP. Bem. XLIV. M., 1990.
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KOT/Ia TIPEAIIOAATAEMBIN MPECTYITHUK HAXOMUTCS Ha TEPPUTOPHUH ITOTO TOCY-
mapcrea’.

Takum obpaszom, B mokyMmeHTax OOH MexRayHapOoaHbIH XapaKTep TEPPOPH3-
Ma OIIPEMEASIETCST NBYMsI OOBEKTUBHBIMU KPUTEPUSIMHU: TEPPUTOPHEL COBEpPIIIE-
HUS [IPECTYIIAEHUS U TOCYIapPCTBEHHO-TIPABOBOM MIPUHAIAEIKHOCTBIO CyOhEeKTA.
[leau, xapakTep MPUIMHEHHOTO yIepba, rocyaapCTBEHHO-IIpAaBOBast IIPHUHAI-
AEKHOCTD KEPTB HE VYUTHLIBAIOTCH KaK KOHCTPYKTHUBHBIE DAEMEHTBHI IIOHSITHSI.
[IpencraBasieTcs, YTO 9TO YIylLIeHUE TPeOyeT yCTpaHeHUsT; Ha3BaHHbIE KPUTEPUU
UMEIOT 60ABIIIOE KBaAU(UKAITMOHHOE 3HAUYEHHE, TaKXKE MOIYT ObITh OTPasKeHU-
eM MEeXIyHapOOHOCTH Teppopu3Ma. C IpakKTHYECKOH TOYKH 3PEHUS OTpaHuYe-
HHE [PU3HAKOB MEXKIYHAPOMAHOIO BapHaHTa TEPPOPU3MA AUIIL OOBEKTUBHBI-
MU (paKTOPaMH MOIKET OCAOKHUTH IIOUCK, PACCACIOBAHUE U HPEeayIpeKIAeHUE
TEPPOPUCTUIECKOTO IIPECTYIIAEHHUS, CO3IATEH JOIIOAHUTEABHBIE [IPETISITCTBUS [IAS
MEXKTOCYyJaPCTBEHHOI'O COTPYAHHUYECTBA B IPABOIIPHUMEHUTEABHOU cepe.

[IpencraBaseTcs, 4TO BbIpabOTKA €IUHOOOPA3HOTO TA0OAaABHOTO OIIpefieAe-
HUA IIPU3HAKA «MEXAYHAapPOOHOE» TEPPOPUCTHUECKOE ITPECTYIIACHHUE SIBASIETCS
OMHOM M3 IePBOCTEIIEHHBIX 33/]a4 TOH YaCTH MeXXIyHapOoaHOTO IpaBa, KoTopas
GopeTcda C TEPPOPU3MOM: MEKTOCYAAPCTBEHHOE COTPYAHUYECTBO B 3T0o# chepe
IIPECAEAYET IIEAbh UICKOPEHEHHSI IIPEKIE BCETO €T0 MEXAYHAPOAHOM HATIpABAECH-
HOCTH — HauboAee OMacHOM M HEPEAKO YCKOAB3aIOUIEH OT HAITMOHAABHOTO yIO-
AOBHO-TIPABOBOT0 IIPECAEIOBAHUSI.

MoxkHO chOpPMYyAHPOBATE €IIle HECKOABKO MOIIOAHUTEABHBIX apryMEHTOB B
TIOAB3Y HEOOXOIUMOCTHU O0AEE YETKOTO MEKAYHAPOIHO-IIPABOBOTO 3aKPETACHHS
[IPU3HAKA «MEXKIYHAPOIHbBIM»:

° B HAYYHOM AUTEpPATypPE BBHICKA3LIBAETCS HEs IPU3HAHUS YHUBEPCAABLHOM
IOPUCOUKIINN B OTHOIIIEHUN aKTOB MHTEPHAIIMOHAALHOTO TeppopusMma [MHora-
MmoBa-Xera#i, A.B., 2017, c. 20];

* MEXXIYHAPOIHbIE CYMEOHbIE YIPEKACHUS ITPEAITPUHHUMAIOT IOIIBITKH OCYK-
JIEHUS TIPECTYTIACHHUHN TEPPOPUCTHIECKOTO XapaKTepa 110 HopMaM MEXIYHAPO.I-
Horo ITpaBa. Hampumep, B IIpeaBapuTeAbHOM perteHun AuBaHcKoro TpubyHasa
oT 16 deBpaass 2011 r. mpemaaraeTcss OPUTHHAABHOE OIIPEIEAEHUE TEPPOPU3-
Ma KaK IIPECTYIIA€HU, IIOACYAHOTO AaHHOMY OpraHy. B aToMm pellleHHU 4€TKO
YKa3aHO, YTO MEXIyHAapPOMAHBIH CyZ BIIpaBe pacCMaTpPUBATH [I€Ad, CBsSI3aHHBIE
C IIPECTYIACHHEM TEPPOPHUCTHUECKOTO XapaKTepa, TOABKO B TOM CAy4Yae, €CAU
B HEM IIPUCYTCTBYET TPaHCHAIIMOHAABHBIN 3AeMeHT. Cyn chopMyAHpPOBaA TPHU
IpU3HAKa TEPPOpPHU3MA: IIPECTYIIHOE AEeTHHE HAHM €r0 yrpo3a, HaMepeHHe Ioce-
SITh CTPaxX CPEAN HACEAEHHS, TPAHCHAIIUOHAABHBIM 2AEMEHT. DTOT HAGOP MIPHU-

MexayHapoaHas KOHBEHIIHsS 0 6opbbe ¢ GOMOOBBIM TeppopU3MOM OT 16 mekabps
1997 r. Ct. 3 // Cobpanue 3akoHomaTeabcTBa Poccutickoit deneparnu. 2001. Neo 35.
Crt. 3513; MexayHapoaHas KOHBEHIIUS 0 Oopbbe ¢ (pUHAHCHPOBaHUEM TEPPOPHU3MA
oT 9 nekabpsa 1999 r. Cr. 4 // Cobpanue 3akoHOHaTeALCTBA Poccutickoit demnepariuu.
2003. No 12. Cr. 1059; MexayHapoaHass KOHBEHIIUS 0 Oopb0be ¢ akTaMU SIepHOTO
TeppopusMa ot 13 ampeasa 2005 r. Cr. 3 // Cobpanue 3akoHonaTeabcTBa Poccuiickoit
Penepanmu. 2008. Ne 33. Cr. 3819; MexxayHapoaHas KOHBEHIIHS 0 60prOe ¢ 3axBa-
TOM 3aA0KHUKOB OT 17 mekabps 1979 r. Cr. 13.
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3HAKOB B IIOAHOH Mepe He COBIafaeT HU C OAHUM K3 KOHBEHIIMOHHO COTAACO-
BaHHBIX oIlpeneseHuii teppopusMal’. [TomobHasa mpaKTHUKa He MOIKET OLIeHU-
BaTbCH [TOAOKUTEABHO, IIOCKOABKY HapyliaeT 0a30Bble ITPHUHIIUIILI YTOAOBHOI'O
npaBocyaug Nullum crimen sine lege, Poena necesse est;

°* CIIeLIMaAU3UPOBAHHEBIE MEXKAyYHaApPOAHbIE OpraHU3allui, Hanpumep MaTep-
II0A, PACIIPOCTPAHSIIOT CBOIO KOMIIETEHIUIO AHIIL HA T€ IIPECTYIIACHUS, KOTO-
prle comep:KaT B cebe MeKAyHAPOAHEBIH saeMeHT. B PykoBomctrBe o 6oprbe ¢
MeXIyHapoOHbIM TeppopusMoM (1984 r.) UuTeproa ykazaa, 4To MeXKIyHapPOI-
HBIA TEPPOPU3M HMEET CACAYIOIHE ITPU3HAKU:!

— 3apy0OesKHBIA U /HUAN TPAHCHAIIMOHAABHBIH XapaKTep MaTepPHUaAbHO-TEXHHU-
4ecKoH 6a3bl IPECTYITHUKOB;

— CyO'BEKTOM ITPECTYIIACHHS SIBASIETCS AUO0 AHII0, CBI3aHHOE C OPraHHU3aIlHsI-
MU, IPUYACTHBIMH K «MEXKAYHAPOIHO 3HAYHUMBIM T€PPOPUCTHIECKUM IIPECTYII-
AEHUAM», AUOO AWITI0, KOTOPOE HE IBASETCS I'PaKIaHUHOM IOCyAapcTBa — MecTa
COBEPLIEHUS IIPECTYIIACHUS;

— TEPPUTOPHS IIPECTYIIACHUS OXBaThIBAET HECKOABKO I'OCYZIapCTB;

— HHOCTpaHHOe (PHHAHCHPOBaAHHE TEPPOPUCTUYECKOTO IIPECTYIIACHHS;

— MeXAyHapogHad I1eAb TePPOPUCTHUUECKOTO IIPECTYIIACHHUS;

— IPUYHUHEHHBIH yiIep0b UMeeT MeXKAYHAPOAHBIHN XapakTep!!.

Poccuiickoe 3akoHOOATEABCTBO — paHee AeHcTByIoIH PenepasbHbIN 3aKOH
oT 25 mroaa 1998 r. No 130-d3 «O Gopbbe ¢ TeppopHU3MOM» B CT. 2 IIpU3HABAA
TEPPOPUCTHUUECKYIO AEITEABHOCTh MEXKAYHAPOIHOM, €CAH OHA OCYIIIECTBASIETCH:
1) TepPOPHCTOM HAW TEPPOPUCTHUYECKOH OopraHuzaliiell Ha TeppUTOpHH Ooaee
IeM OJHOTIO TOCyJapCTBa AW OHA HAHOCUT yIlepb HHTepecaM OoAee UeM OTHOTO
rocyapcTBa; 2) rpaskaaHaMy OJHOTO [oCyJapCcTBa B OTHOIIIEHUH I'paskaaH Apy-
rOoTo rOCyZapcTBa UAM Ha TEPPUTOPHH APYTOro rocyfapcTBa; a TakK:Ke B caydae,
€CAH TEPPOPHUCT U KEPTBBI TeppopH3Ma ObIAH TpaskIaHaMH OJHOTO (Pa3HBIX)
TOCYZapCTB, HO IIPECTYIIACHUE COBEPIIAAOCEH 32 IIPENEeAAMU 3TUX FOCyAapCTB2.

PaccMmotpuM, KaKye IIpeA0KeHU 110 KOHKPEeTH3alluy ITpU3HaKa «MeXIyHa-
POOHOCTE TEPPOPH3Ma» BEIPAOOTAHEI B IOPUANYECKOH HayKe.

B HayuHOI AuTepaType IIPeIAOKEHBI CACAYIOIIHE NOIIOAHUTEABHBIE OCHOBA-
HUL OAT KBaAU(PUKAIIUY TEPPOPUCTUIECKUX MESHUH KaK MeXXIyHapPOIHBIX:

— HAIIPaBAEHHOCTH IIPOTUB AHI], [IOAB3YIOIIUXCH MEXIYHAPOLHON 3alllUTOMH;
IIOATOTOBKA M COBEpPIICHHE IIPECTYIACHHS B PA3HBIX MOCYAapCTBaXx; IIONBITKA
TEPPOPUCTOB YKPBITECS IIOCAE COBEPIIECHUS PECTYIACHUS B APYyrOM TOCyaap-
CTBe, U3-3a 4Yero BCTaeT BoIIpoc 00 ux Belaade [AHTOHAH, FO.M., 1998, c. 27];

10 Case STL-11-01/I. Interlocutory Decision on the Applicable Law: Terrorism,
Conspiracy, Homicide, Perpetration, Cumulative Charging. Appeals Chamber, 16 Fe-
bruary 2011. Paras 85, 89, 91, 96, 147. URL: http://www.stl-tsl.org/en/the-cases/
stl-11-01/main/filings/orders-and-decisions/appeals-chamber /{0936

11 Resolution AGN-1984-RES-6 — Violent crime commonly referred to as terrorism. URL:
http:/ /www.interpol.int/About-INTERPOL/ Structure-and-governance/General-
Assembly-Resolutions/Resolutions-1980-t0-1989/1984-AGNS53

12 Cobpanue 3akoHomaresbcTBa Poccutickoit @eneparmu. 1998. Ne 31. Cr. 3808. dene-
PaABHBIN 3aKOH HE OEUCTBYET.
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— HaAW4YHe 0COOOTO 0OBEKTA IIPECTYIIHOTO IIOCATATEABCTBA: MEXKAyHaAPOIHbIE
OTHOIIIEHHUSI, MEKAYHAPOAHbIH IIPaBOIIOPAIOK, CYBEPEHUTET IOCyJapcTBa, CHU-
cTeMa JUIIAOMaTHUYEeCKUX CBA3€M, CHCcTeMa MEXAYHapOAHbIX KOMMYHUKAaIIUH
[ITpokodres, H.B., 2005, c. 26];

— HaAWYHE MeXIYHapOoaHO-IIPAaBOBBIX II€A€H U ITOCATaTEeABCTBO Ha MeKAyHa-
poaHBIN nopsiaok [Aatsiios, Y.P., 1988, c. 139].

A. Beprecen u O. Auzappno [Bergesen, A.J. and Lizardo, O., 2004, pp. 39-40]
IIPU3HAIOT TEPPOPHU3M MEXKAYHAPOIAHBIM, €CAU UCIIOAHUTEAD, I[IeA€Bas IpyIa —
CKepTBa» IIPUHAJAEKAT 10 KpaiiHel Mepe K ABYM CTpaHaM HAU COOBITHE (Tep-
aKT) UMeeT I3bIKOBOH MAU HallMOHAABHBIM KOHTEKCT. [IoaToMy, 110 MHEHHIO aB-
TOpPOB, youiictBo A. Camata B 1981 r., coBepiieHHOe BpaTeaMu-mycyabMaHaMU
B Erunre, mpoTuBOCTOSIHUE MEXKIY ITAA€CTHHIIAMU U V3pauaeM — 3TO IpUMe-
PRI BHyTpPEeHHEro TeppopusMa, a araka Aab-Kauaepr 11 ceHTaOps, IOXHUIIEHUE
U yOUHCTBO H3PAUABCKUX CIIOPTCMEHOB BO BpPEeMsI MIOHXEHCKOU OAMMIIHAIBI
1972 r., y6UiiCTBO aMepHUKAHCKUX MHCCHOHEPOB B MeMeHe — IpuMephl MesKIy-
HapOAHOIO TEPPOPHU3MA.

I'.A. OpoGot [2008, c. 72], B.H. Kyaebakuna nu U.M. Cunakun [2010, c. 185]
CYHTAIOT, YTO HaHHBbIE TepMHHBI — cHHOHUMEBI. C.B. KoptyHoB [2010, c. 263,
265], A.A. Sdpomrenko [2010, c. 283], M.A. Kyaarun [2009, c. 70] TeppopHu3sm,
BBIXOAAINNMN 3a IPeaeAbl OMHOTO TOCYyAAapCTBa, HA3BIBAIOT TPAaHCHAIIMOHAAB-
HBIM.

B.B. Aaemun [AaemmH, B.B. 1 CaBeabeB, B.A., 2018, c. 4-5] nipemaaraet
B KOHIIETITyaABHOM IIAQHE Pa3AnMdaTh IPOTUBOAEHCTBHE TEPPOPU3MY U IIPOTHU-
BoZeHCTBHE MEXIAyHAapOLHOMY TeppopusMy. [lo MHeHHIO aBTOpa, «B (QOKyCe
IIEPBOTO HAXOAATCS BOIIPOCHI KU3HEAEATEABHOCTH KOHKPETHOIO I'OCyIapCTBa,
TOrZla KaK IIPOTHBOAEUCTBHUE MEKAYHAPOTHOMY TEPPOPU3MY IIPHU3BAHO obecIIe-
YUTH 3aIlUTy LIEHHOCTeH, 3aTparuBaliX HHTEPECH ABYX U OoAee rocynapcTB
HAH BCET0 MEXKIYHAPOIHOro coobIecTBar. Tem He meHee B.B. AaemtuH cuuraer
OUaAEKTUYECKH B3aHMOCBA3aHHBIMH BOIIPOCHI ITPOTHBOAEUCTBUA TEPPOPU3IMY
U [IPOTHUBOAEHCTBUS MEXKIYHAPOIHOMY TEPPOPHUIMY.

T. Oro#i [Awotoye, T.O., 2013, pp. 31, 36| npensaraer cUCTEMY IIPHU3HAKOB
MEXKIYHAPOIHOTO TePPOPU3Ma, CpeaH KOTOPBIX 0CO00e MECTO 3aHUMAET CUMBO-
AU3M MEXKIYHapOIHOI'O TepaKTa («aTaka JOoAXKHA IIPOU3BOIUTHCS IIPOTUB UHTEP-
HaITMOHAABHOTO CHUMBoOAa»). Kpome Toro, MMerT 3HadYeHUE NPUIYNHEHUE Bpeaa
OOH, MexxayHapoJHOMYy MUPY U 6€30I1aCHOCTH, HEN30HupaTeAbHOE HaCHAHE KaK
TaKTHKa [IOBEIEHUd, TPAHCTPAHUYHOCTD TEPPOPUCTUIECKOTO IIPECTYIIACHHUS.

OcCoOBI# B3TAS HA OPUPOLY MEXKAYHAPOIHOTO U TPAaHCHAIITMOHAABHOIO TEP-
popu3Ma HMMeeT HCIaHCKUM uccaemoBaTeab @. Peiinapec. OH uaeHTHU(UIU-
pyeT maHHBIE IBACHUS II0 ABYM OCHOBHBIM IIPH3HAKaM: IIeAdM K Macuitabam
pacnpoctpaHeHud. [lo ero BepcuH, ecThb CHeIUPUIECKUH (PEeHOMEH — TpaHC-
HaIlMOHAABHBIA TEPPOPHU3M KaK ITOAUTHYECKOE HACHAHE, IIepeCeKarollee rpa-
HHITBI TOCYZapCTBa U OCyIllecTBAsIeMoe 6oaee UeM B OMHOM CTpaHe M B OTHOIIIE-
HUU AUI] UHOHM HanlmoHaAbHOCTH. ®. PeliHapec cuuTaeT, 4TO BECh COBPEMEHHBIN
TEPPOPHU3M, 3a PEOAKHM HCKAIOYEHHEM, HOCHT TPAaHCHAIIMOHAABHBIH XapakTep
[Reinares, F., 2006, pp. 40-42]. CBOIO KOHIIEIIIUIO aBTOP apryMEHTHPYET CAe-
JTYIOIIIHM.
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Bo-niepBBIX, aBTOp CUMTAET, YTO IIPAKTHYIECKH BCE CYIIIECTBYVIOIIHE ceifdac
TEPPOPUCTHUYECKHE OpPraHU3allMM SBASIOTCH MEXAYHapPOAHBIMH, OEHCTBYIOT
B HECKOABKHUX rocyzapcrBax: «CeromHs odeHb TPYAHO Ha3BaThb OpraHU3allHIo,
KOTOpasl CHUCTEMaTHYECKH y4acTBYET B TEPPOPUCTHYECKOH NESITEABHOCTH, HE
UMeoIell TPaHCHAIIMOHAABHOIO XapakTepa B OOABIIIEH MAW MEHBIIEH cTelle-
HU, OyOb TO B YaCTH MOOHAM3AIIMH HEOOXOOHMBIX PECYPCOB IAS IOAAEpIKa-
HUSI €€ IOAIOABHOM CTPYKTYPBI HMAU IIAQHUPOBAHUS U OCYIIECTBAEHUS aTak»
[Reinares, F., 2003].

Bo-BTOpBIX, I[1eAb OOABIIIMHCTBA TEPAKTOB IIOCACTHUX IECATHACTUH CBs3aHa
C MEKTOCyOapCTBEHHOM / MEXXIyHAPOIHON TOAUTHKOM.

®. PetiHapec cyuTaeT, 4TO 3TU IPHU3HAKU HE TOBOPAT O PEAaABHOM MEXKIyHa-
ponHoMm MmaciuTabe nesgHuda [Reinares, F., 2006, p. 42].

MexxayHaponoHbINl TeppopusM, nogdepkuBaer @. PeliHapec, aBadgeTca Ba-
pHaHTOM TPaHCHAITMOHAABLHOTO, 00A€Ee OIIACHBIM, BAEKYIIHM OoAce THKKHE II10-
CAeOCTBUL. B KadecTBe€ OTAMYHTEABHBIX 4EPT MEXKIYHAPOAHOIO TEPPOPHU3Ma
YYEHBIN IIpeasaracT IIpU3HaTh:

— ero creuuuyUecKre IIeAH (YMBIIIAEHHOE BAUSHHE Ha CHUCTEMY BAACTHBIX
OTHOIIIEHU Ha PErMOHAABHOM H TAO0AABHOM YPOBHSX);

— 0co0yI0 BHYTPEHHIOIO CTPYKTYPY B TEPPOPUCTUUECKUX OPraHU3aIIHIX («ce-
TeBasl OpPraHU3alls») U PACIIPOCTpaHEeHHe TaKHUX OpTraHU3aIuil B OOABIIIOM KO-
AWYECTBE TOCYAapCTB B Pa3HBIX NeOIIOAUTHYIECKHUX PerrnoHax. Ilpumepom momo6-
HOM CTPYKTYpPBI aBTOP HA3bIBaeT ABHIKEHHE HeocaraUTOB (TAOOAABHBIN K-
xan Casadwu) [Reinares, F., 2005].

Konnenmusa ®. Pelinapeca npeacraBasgseTcs AOTHYHONU. Mneqa o HeoqHOPO HO-
CTH TEPPOPU3Ma, BBIXOALIIIETO 3a IIPEIEABI OTHOTO IOCyAapCcTBa, U Pa3AUYHOMN
00IIIeCTBEHHOH OIIACHOCTH CIIEKTPa TEPPOPHUCTHUECKUX NEeTHUN HaXOOUT IIOJ-
TBEPKIEHUE B IpaKTHUKE. [Ipyu 5TOM IpeacTaBASIeTCs BaKHBIM OTMETUTD, UTO C
IIpaBOBOM TOYKH 3PEHHUS TaK Ha3bIBa€Mble «I'DaHCHAIIMOHAABHBIH» U «MeXKIyHa-
POOHBIN» TEPPOPU3M 00AATAIOT OOINMMH IOPUANYECKUMU KBaAU(UKAITHOHHBI-
MU I[IPHU3HAKaMH, SIBASIOTCS BapHaHTaMH OJHOI'O IIPaBOBOro siBAeHUd. OTMme-
yenHaqa ®. PeiiHapecoM BHyTpeHHad nudepeHIIHanus Teppopu3Ma 1o ypoB-
HIO OOIIECTBEHHOM ONACHOCTU U CTENEeHH I'A00aAbHOCTH Bpena, IPUIHHIEMOr0
IIPECTYIAEHHEM, MOXKET CTaThb OCHOBOH [AS ITPABOIPHUMEHHUTEAS IIPU BBIOOpPE
BHA U pa3Mepa HaKa3aHUud 3a TEPPOPHUCTHUIECKOE ITPECTYIIACHHE MEXKIyHAPOI-
HOT'o XapakTepa. HecoMHeHHO, MeXXAyHapOAHBIN XapaKTep IIPECTYIIAEHHS BbI-
CTyIIaeT OTATYAIIUM BHHY OOCTOSTEABCTBOM, AAIOIIMM OCHOBaHHE IOad Ooaee
BECOMOI'0 HaKa3aHHUS.

IIpn >TOM IIpeACTaBAdAETCA M3AHIIIHE 3aBBIIIEHHOHN oleHKa . PeliHape-
COM BCEr0 BApPHATHBHOIO Psa COBPEMEHHBIX TEPPOPHUCTHYECKHX AEAHUHN KakK
TPaHCHAILlMOHAABHBIX. HeAb3ss HTHOPUPOBATE BHYTPEHHUH TEPPOPU3M, OTKA3BI-
BaTbCAd OT HPU3HAHHUL €T0 CAMOCTOATEABHON POAH.

Hcnoap3oBaHHE TEPMHUHOB «MEXKAYHAPOOHBIH» U «TPAHCHAIIMOHAABHBIN» 110
OTHOILIEHHIO K TEPPOPHU3MY, BBIXOASAIIEMY 3a HPEAEABI OOHOTO TOCyAapCTBa,
IIPEICTABASIETCS BO3MOXKHBIM CAEAYIOIINM obpazoM. B dopMasbHO-ITpaBOBOM
acrnekTe, KaK 9AeMeHT Ae(PUHUITNH, HEOOXOUMO 3aKPEITUTD «MEKAYHAPOTHBIH
Teppopu3M» KakK 0Ooaee OTBEUAIOUIUH CMBICAOBOMY 3HAYEHHIO H TPALUIIHSIM
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CAOKUBIIIEHCH IOPUANYECKON MeXIyHapOLHO-IIPABOBOM TEeXHHKH. B pamrax
HM3AOKEHHUS U aHaAW3a MaTepHasa OOIIyCTHMO HCIIOAB30BaThb TEPMUH «TPaHC-
HAIIMOHAABHBIH» KaK CHHOHHUM, He BKAQIbIBAs B HEI'O MHOH [NOIIOAHUTEABHBIH
CMBICA.

OOcyxkaeHHE H 3aKAIOYEHHE

Hrtax, N3A0KHM OCHOBHBIE BBIBOJIbI U aBTOPCKYIO KOHIIEIIIIHIO, 0a3UpPyIOIHecs
Ha IIPOBEIEHHOM aHaAH3e.

1. MexxayHapoOHBIY TepPOpPH3M KaK KaTeropus MeKAyHapPOIHO-IIPaBOBOH
HAYKH, MEXIYHAPOAHBIX IIPABOTBOPYECTBA M IIPABOIIPHUMEHEHHS HE HMeeT
YEeTKUX OTAWYHUTEABHBIX IIPU3HAKOB, OHU HE MOLYT CUYHTATHCS COIAACOBAHHBI-
Mmu. A.I'. BoaeBoa3 060CHOBaHHO BUAUT B 3TOM CE€PbE3HYIO Ae(PEKTHOCTH Ha-
[IHOHAABHBIX (BHYTPUTOCYAaPCTBEHHBIX) [IPABOBBIX OCHOB MEKIYHAPOIHOIO CO-
TpyaHu4YecTBa B Oopnbe c TeppopusMoM [Boaeons, A.I'., 2014]. Kpome Toro,
TaKO€ IIOAOKEHHE CBUAETEABCTBYET O BECbMa YCAOBHOM IIPEACTABAECHHUH O CYIII-
HOCTH MEXKAYHapoAHOTO TeppopusMa. MOXKHO caeaaTh BBIBOJA O JOKTPHUHAAB-
HOM U IIPAKTHUYIECKOM ITAIOPAAU3IME IIOHUMaHUd JAaHHOI'O ITIOHATHUA U O HAAUYIHUHU
Pa3HOYTEHUH B €r0 TPAKTOBKE B MEXKIYHAPOIHOM IIpaBe.

2. B akTax MeXIyHapOIHOTO IIpaBa, ITOCBSAIIEHHBIX KOHTPTEPPOPHCTHYIE-
CKOMY IIPOTHBOAEHCTBHIO, 0a30BOH KaTETOPHEH SIBASETCH «TepPOpPHU3M». Boab-
IIMHCTBO KOHBEHIIUM, MHBIX aKTOB MEXAyHapOAHOI'O IIpaBa OPUEHTHPOBAHBI
Ha 60pPBEOY C AIOOBIM BHIOM (THUIIOM) TeppOpHU3Ma.

3. BeipaboTaHHBIH MeXAyHAPOAHBIM IIPABOM IIOAXO0] K MEXKIYHAPOTHO-IIpa-
BOBO#l 6ophbe C TEePPOPU3MOM, YCTAHABAWBAIOUIHUY IPEITHCAHUI O IIPOTHBO-
OEeUCTBUU HIUPOKOMY CIIEKTPY TEPPOPHCTHUYECKHUX NEIHHUH, HIpeacTaBAgeTCS
BepHBIM. OddekTuBHAsS 6opbba C TEPPOPUIMOM B YCAOBHUSIX TAOOAABHBIX BbI-
30BOB OOIIIECTBY MOAIKHA OCHOBBIBATHCH HA IIPABOBOM IPHU3HAHUHU AIOOBIX IIPO-
ABACHHUU TeppopH3Ma IIPECTYIIHBIMH U IIOAEXKAIINMHI CypOBOMY HaKa3aHUIO U
B 00513aTeALHOM IIOPsAKE IIPE3I0OMUPOBATE PA3BEPHYTOE COTPYAHUYIECTBO TOCY-
JapCTB II0 IPEeayIIPEeRAEHUIO, IPEKPAIIEeHHUI0 TEPPOPHUCTUUECKUX IIPECTYIIAE-
HUH ¥ OCYKIEHUIO AWI], BUHOBHBIX B UX COBEPIIEHUH.

4. HeBepHo mpenrosaraTh, 4TO MEXIyHAPOLHOE B3aHUMOLAEHCTBHE TOASKHO
OXBaTBIBATb AUIIE OOPBEOY C «MEKAYHAPOOHBIM TEPPOPU3MOM», UTHOPHUPYS €ro
UHbIe BepcuH. [IpencraBasgeTcd O4eBHAHBIM, YTO IIPAKTUYECKH AIOOOE Teppo-
PHCTHYECKOE IIPECTYIIAEHHE MOXKET UMeTh KaK HAllMOHAABHBIN, TaK U MEXKIy-
HapOAHBIN XapakTep. BHUMaHNe MeXIyHapOIHOTO COOOIECTBA U COTPYAHUYe-
CTBO T'OCYZIapCTB JOAIKHBI HMETb MECTO U B IIEPBOM, U BO BTOPOM CAyUASIX.

5. BrI3BIBaeT COMHEHHE CYIIIECTBOBAHHE CaMOCTOSTEABHOIO (heHOMeHa
«MEXXIyHapOAHBIM TeppopH3M». Bce BazkHeHIIHe IPHU3HAKH, YCTAHOBACHHBIE
AL TEPPOPH3MA B JOKTPHUHE U MEKIYHAPOAHO-TIPABOBBIX JOKYMEHTAX, HMEIOT
MECTO U B €r0 MEXAYHapOAHOM BEPCHHU. [lyMaeTcd, 4TO «MEeXKAYHAPOIAHBIN Xa-
pakTep» TePPOpHU3Ma He IBASETCS Ka4eCTBOM, KOHCTPYKTHBHO BAHSIOIIMM Ha
IIPUPOAY TEPPOPHUCTHUIECKOIO AETHHUA: CO34aeT IIOBBIIIIEHHYIO OIIaCHOCTb H, CO-
OTBETCTBEHHO, 1IaeT OCHOBAHU4 A 6oaee CypOBOTO HAKA3aHUS 34 COBEpPIIIEHIE
TaKOTI'0 IIPECTYIIA€HHUS, HO HE MOXKET pPaclleHUBaTbCsS KaK IIOBOM OAd (DOPMHUPO-
BaHHS HOBOI'O BHla IIPECTYIITHOrO (DeHOMEHA.
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6. TakuMm oOpasoM, «MeKIyHApOOHBIN XapaKTep» TeppopH3Ma C IIPaBOBOH
TOYKH 3PEHUS JIOAKEH YUHUTHIBATHCS IIPH MAEHTH(MUKAIINY ITPU3HAKOB TEPPO-
PHCTHYECKOTO IIPECTYIIACHUS, a He TeppopH3Ma Kak peHoMeHa.

7. B cay4ae IIpU3HAHUS «MEXAYHAPOIHOTO TEPPOPU3MaA» CAMOCTOATEABHBIM
IIPaBOBBLIM (PEHOMEHOM AOTHYECKHU OyneT HeoOxXomuMa KpPHUMHWHAAWU3aIlHs BCEX
€ro IIPOSIBACHUH. OT0 Hen30eKHO II0BACYET HEHYXKHOe NyOAMpoBaHME KOHTP-
TEPPOPUCTHYECKUX HOPM B YyTOAOBHO-IIPABOBBIX IeAdX. B CBA3M ¢ 3THUM caenyeT
OLIEHUTH KaK HEyJa4YyHYIO IOPUINYECKYIO TEeXHHUKY, IIPUMEHEHHYIO IpU (POpMy-
AupoBaHUU cT. 361 YroaoBHOro Kozekca Poccuiickoit deneparniiu «<AKT MEXKIY-
HAPOIHOTIO TEPPOpPU3Ma», HICKYCCTBEHHO BBIYACHSIIOIIYIO U3 BCETO IIE€PEUHS BO3-
MOXKHBIX TEPPOPUCTHYECKUX IPECTYIIACHUN MEXKAYHAPOMAHOTO XapakTepa Te-
PaxThl ¥ PpUHAHCHPOBAHUE TEPPOPU3MA.

8. B 1eaax KBaAU(UKAIIUN TEPPOPUCTUYECKOTO IIPECTYIIACHHUS KaK HMEIo-
IIIETO Me)KI[yHapOILHBIfI XapakKTep HE€ IIPUHIUIINAABHO, IIPOABALETCA AU I3TOT
IIpU3HaK Ha CTaAUM IOATOTOBKU TEPPOPUCTHUYECKOIO NEAHUS UAU B pPe3yAbTaTe
Pa3BUTUS IIPECTYIIHOI'O IIOBEAEHHUI HAU BbIpakaeTcd B BHIE IIPECTYIIHBIX IIO-
caencTBUH. [IpH3HaAK «MEXKAYHAPOAHBIH XapakTep» B TEPPOPUCTHUIECKOM IIpe-
CTYIIAEHUHN MOZKET PEaAU30BBIBATBCSI BO BCEX dAeMeHTax ero corpus delicti.
B ar06oM cayduae Takoe AesHHE MMeeT IIOBBIIIEHHYIO II0 CPaBHEHHIO C HAITHO-
HAABHBIM TE€PPOPHU3MOM OOIIECTBEHHYIO OMACHOCTH U TpebyeT Goaee CTPOroro
YTOAOBHOI'O HaKa3aHU.

9. TepMHH «MeEXKAYHAPOIHBIY TEPPOPHU3IM» MOKET CUUTATHCS YCTOSBIINMCH B
MEXKIyHapPOTHOM IOAUTHYECKOH IIPAaKTHKE, HO C [IPaBOBOH TOYKH 3peHUd 6oaee
KOPPEKTHBIM SBASIETCS IOHATHE «TePPOPUCTHIECKOE IIPECTyIIACHHE MeXKIyHa-
poOHOTO XapakTepanr.
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AHHOTaUuA

BBepeHune. B ctatbe aHanuaupyetcsi npaeoBasi npupopa Eeponenickoro Coto3a (panee —
Coto03). MpencTaBneHHoe B cTaTbe UCCNefoBaHne OCHOBbLIBAETCA Ha [BYX TECHO CBSA3aHHbIX
Apyr ¢ apyrom Teaucax. C ogHon cTopoHbl, Col3 ABNSETCS IopUMaANHECKN KBanuuumpyembiM
06BLEKTOM, & C APYrOW — YHMOHUCTbI HA NPOTSXXKEHUW YyXXe [OAroro BPEMEHW NpoBOAAT Mo-
NUTUKY HOPUAMYECKOro (CyAebHOro) akTmemMama ¢ TeM, YTOObl CHOPMMPOBaATbL COBCTBEHHbIN
06BLEKT.

Teopetuyeckne ocHoBbl. MeTogbl. O6bEKTOM MCCNefoBaHUs ABASETCS NpaBoBas MAEHTUMU-
kaumsi Coto3a U CeMaHTUKO-NMOHATUAHON KaTeropum «COBMECTHOE OCYLLECTBIEHVE MONTHOMO-
Yui». C y4eToM AaHHbIX aHanu3a JOKTPUHamNbHbIX MCTOYHUKOB, NpaBa Coto3a, C NpUMEHEHEM
METOAONOrNYECKOro MHCTPYMEHTapus OyHKLMOHANM3Ma Kak COLMONOrMYeckon n aHTponosno-
rMYEeCKoV Teopun, KoTopas npegnaraet 06bsicCHeHNe MYHKLIMOHMPOBaHNA 06LLeCTBA Ha OCHOBE
3M1EMEHTOB, 06ecneYmBaroLLMX CTabUNbLHOCTb, aBTOP NPUXOAUT K BbIBOAY, YTO CTAOMIbHOCTD,
nposiBnstoLLascs B camocToaTenbHocTy Coto3a, NpuBoanT K 06paTHOMY aheKTy — K paspbiBy
C 0eMoKpaTU4eCcKMMM YCTOAMU rocydapcTB, KoTopble 06beanHnnuc B Coto3, NoCTynMBLUKCH
4acTblO CBOEr0 CyBEpeHnTeTa,

PeaynbTatsl uccregoBaHusi. ABTOp cTaTbi hOpMYNMPYET BbIBOA O TOM, YTO 0CO6eHHOCTb Co-
103a 3aknoyaeTcs B 0CO60M Crocobe peanuaaunmn nepefaHHbiX emy rocyfapCTBEHHbIX NOMHO-
MouMiA. Ero otnmyaeT oT Apyrux Kateropuin MexxayHapomHbIX MeXnpaBUTeSIbCTBEHHbIX opra-
HU3aLui He CTOMbKO akKyMynMpoBaHMe NOSIHOMOYUI, NX 0O6BbEM U MHOTOMOMSPHOCTb, CKOMbKO
crnoco6bl UX peanuaaumn. B cBA3M € 3TMM rocyfapcTea-yiieHbl CTaNKMBaOTCA He CTOSIbKO C
NVLLEHMEM HaLMOHASIbHbIX NMOMTHOMOYUIA, CKOMbKO C HOBbLIM NPOSIBIEHWEM COBMECTHOIO CyBe-
peHuTeTa, BOMMOLLEHHbIM B KOHLIENLMM COBMECTHOMO OCYLLIECTBEHUS NMOSTHOMOYUNA.
O6cyxaeHne n 3akoydeHne. C npaBoBo TOYKK 3peHust Coo3 npecTaBnseT co6oM YHUKamb-
HbI, CBOEOOpPAa3HbIV NPaBOBON M NONUTMYECKUA 06BbEKT. [ocyaapcTBa-yneHbl 0TKasanucb oT
hepepaTmBHOM (rocyaapCcTBEHHO-NPaBoBo) popMbl Coto3a. OH He MOXET ObITb CBEAEH K MEX-
OYHapOOHOW MeXNpaBUTENbCTBEHHOW OpraHn3aLun, XoTs MHOMoe 3anMCTBYET U3 3TON Npaso-
BoW kateropun. Coto3 o6nagaeT MHOrMMK crneumdryHecknMmn YeptaMm B 9KOHOMUHECKOM, Mo-
NIUTUHECKOM N IOPUANYECKOM MNliaHe, YTO XapakTepuayeT ero B KadecTBe 0co60ro cybbekra
MexzayHapogHoro ny6nuyHoro npasa. KoHuenums Coto3a oTpaxaeT npaBoBble Tpagvumu ro-
cypapcTB-4neHoB. B ctatbe aBTOpoM pestoMupyeTcsi, YTO hpaHLy3ckas npasosas AOKTPUHA
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cMorna npepyioxXuTb TeopeTudeckoe BuaeHne Coto3a C TOUKM 3peHUsi 0COBEHHOCTEN CBOel
NONMMUTUKO-NPABOBOW KyNbTypbl. B CBA3K C 3TUM aBTOp CUMTAET, HTO COBMECTHOE OCYLLIECTBe-
HWe NMOMHOMOUNI — 3TO MHCTPYMEHT, BCKpbIBatoLLuii cyTb Coto3a. B cuny atoro ®paHums, ume-
foLlas o4eHb PasBUTYHO KOHLIEMLMIO HALMOHAIBHOrO CyBEPEeHUTeTa, UCTbITbIBAET TPYAHOCTU C
NpaBoBbIM NOHMMaHWeM npupodsl Cotosa.

Knrouesble cnosa: Esponerickuii Coto3, CyBEPEHUTET, COBMECTHOE OCYLLIECTBIIEHNE MOSTHOMO-
YUIA, YHUOHWCTbI, KOMMYHUTAPUCTbI, MUTUTAHTA3M, CyAEOHbIV aKTUBU3M, KOHLENT, JOKTPUHA,
KOHLeNums, OYHKLMOHANN3M

BnaropapHocTu. CtaTtbs HanucaHa crneyunansHo Ans xypHana «Mpaeocyame/Justice». Pepak-
UM XypHana BblpaxaeT 6narogapHoctb CeTnaHe HukonaeeHe KypakvHon 3a npodheccuo-
HanbHbIN NepeBof ¢ PpaHLy3CcKoro A3blka.

Ansa yutmupoBaHusa: Monxanb [.-. CoBMecTHOe oCyLLIeCTBNEHNE CYBEPEHHBIX MOMTHOMOYMI
rocygapcTs — 4neHoB Eeponevickoro Coto3a. PpaHLy3CKuin Noaxon K NpaBoOBOMY OCMbICIe-
Huto npupofel EBponerickoro Cotosa // MNMpasocyane/Justice. 2020. T. 2, Ne 4. C. 77-108. DOI:
10.17238/2686-9241.2020.4.77-108
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Abstract

Introduction. This article analyses the legal nature of the European Union (hereinafter referred
to as the Union). The research presented in this article is based on two closely related theses.
On the one hand, the Union is a legally qualifying entity, and on the other hand,the Unionists for
a long time exercising legal (judicial) activism because they have been trying to form their own
entity.

Theoretical Basis. Methods. The object of the study is the legal identification of the Union and the
semantic and conceptual category of ‘joint exercise of powers’. Taking into account the data from
the analysis of doctrinal sources, Union law, applying the methodological tools of functionalism
as a sociological and anthropological theory, which offers an explanation of the functioning of
society based on elements that ensure stability, the author concludes that the stability manifest-
ed in the independence of the Union leads to the opposite effect — a break with the democratic
foundations of states that united in the Union, yielding part of their sovereignty.

Results. The author of the article concludes that the peculiarity of the Union lies in the particular
way in which it exercises the state powers delegated to it. What distinguishes it from other
categories of international governmental organisations is not so much the accumulation of
powers, their scope and multipolarity, but rather how they are exercised. In this context, Member
States are faced not so much with the deprivation of national powers as with a new manifestation
of shared sovereignty embodied in the concept of shared exercise of powers.

Discussion and Conclusion. From a legal point of view, the Union is a unique, distinctive legal and
political entity. The Member States rejected the federal (state-legal) form of the Union. It cannot
be reduced to an international intergovernmental organisation, although it borrows much from this
legal category. The Union has many specific features in economic, political and legal terms that
characterise it as a special subject of public international law. The concept of the Union reflects
the legal traditions of the Member States. The author summarises in the article that French legal
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doctrine has been able to offer a theoretical vision of the Union in terms of the particularities of its
political-legal culture. The author therefore believes that the joint exercise of powers is a tool that
reveals the essence of the Union. This makes it difficult for France, which has a very developed
concept of national sovereignty, to legal understanding of nature of the Union.

Keywords: European Union, sovereignty, joint exercise of powers, unionists, communitarians,
militantism, judicial activism, concept, doctrine, functionalism
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BBeaenue

HaquM C BBIABUXKEHUS IBYX TECHO CBA3aHHBIX APYT C APYTOM TE€3UCOB, Ha OC-
HOBE KOTOPBIX OyZeT CTPOUTHCH Halll aHaAau3. C oHOH cTOpoHbI, EBponeiickui
Co1o3 (masee — Co103) ABASIETCS IOPUAUIECKH KBAaAU(DHUIIUPYEMBIM 00BEKTOM, a C
Opyroi — HeAb3d IIoAATh B CyZl Ha YHHOHHUCTOB! 3a OCYILIECTBAEHHE IOPUIUIECKO-
ro (cyme6GHOro) akTUBH3MAa C MOMEHTA IIOIIBITOK — HA IIPOTSIKEHUH YK€ JOATOTO
BpeMeHH — CPOPMHPOBATE COOCTBEHHBIH OOBEKT.

OTo mocaeqHee 3aMedaHue, KaK Mbl YBHAUM I1033Ke, UMEEeT CBOe 3Ha4YeHUe.
[leficTBUTEABHO, B CPaBHEHHUH C APYTHMU OTPACASIMH, B YaCTHOCTH MeXKIyHa-
POOHBIM IIPAaBOM H KOHCTHUTYIIMOHHBLIM IIPaBOM, U3 HOKTPHUHAABHBIX TPYAOB U
BBICTYIIAEHHH B X0e KOAAOKBHyMa «[IpaBoBag 1 moautTHudeckas rpupoga Espo-
netickoro Coro3ar» (19 nekabps 2014 r., [Tapux) caenyeT, YTO YHUOHUCTOB €CAU
He yIIPeKaroT, To, II0 KpaiiHed Mepe, I0403PeBAaOT B TOM, YTO OHH CTaparoTCs
AIOOBIMH CIIOCOOAMU IIPHUAATH 3HAYUMOCTB, €CAH He IIEPEOLIEHUTH UX OOBEKT C
TeM, 4TOOBI HaBA3aTh IIPHUCYIILYI0 €My CIIEIH(PUIHOCTb, €r0 KOHIIEIITYaAbBHYIO
YHHUKaABHOCTbD, ITPHU TOM YTO APYTHUE OTPACAU OKa3bIBAIOT HA HETO HEOCIIOPHUMOE
«KBaAU(UIIHPYIOIee» BAUSTHIE.

[To cymiecTBY YHHOHHCT — CIEIIHAANCT 110 ITpaBy EBponeirickoro Corsa — 3T0
TOT IOPHUCT, KOTOPBIH, pacrosaras HEIOCTATOYHBIMHU IPABOBBIMU HHCTPYMEH-
TaMH OAd ITIOCTPOEHHUA OCHOBBI CaMOCTOSITEABHOM KBaAI/ICbI/IKaLH/II/I, C HCIIOAB30-
BaHHUEM MOIIHOTO VIIPEXKIAIIET0 PUTOPHUYECKOTO apceHaaa IbITAeTCd 3aMa-
CKHPOBAaTh KakK IpPaHUIBI CBOErO HAYYHOT'O MBIIIACHUA, TaK U TPYAHO OIIPO-
BepraeMoe MHeHHe 0 ToM, 4To EBpomneiickuii Coro3 rayboKo yKOPEHHACS U B
KOHIIENITaxX APYyT'UX KaTeropui npasa. MHadye roBops, yHHOHHUCTBI IPAKTHKYIOT
9Ty CBOETO Poaa IPUANYECKYI0 BOMHCTBEHHOCTD, YTOOBI ITOAIePKUBATEL 000C-
HOBAHHOCTb, I1€A€COO0PA3HOCTE (IIOAE3HOCTH), 9KOHOMHYECKYI0O W HCTOpPHYe-
CKy1o HeoOxomuMocTh Coro3a, Jabbl 3aTeM IIOCTPOUTH HA OCHOBE HOBOABHO 00-
IIUX ITOHATHUH IPaBOBYIO KOHCTPYKIIHIO, ITI03BOALIONIYIO OIIpaBAaTh 3TH «MIE0-
AOTHYECKHE» IIPEAIIOYTEHHN.

KOMMYHHTAPHUCTBI UCIIOAB3YIOT 3TOT TEPMHUH KaK OoAee yAAUHBIHN, IPUEMAEMBIH, YeM
TEPMHH «CTOPOHHHUK HHTerpanuu EBponsD (européanister), mocaegHUN TpagUIIMOH-
HO OTHOCHUTCH K CIIE€LIMaAuCTaM 110 EBporelcKoi KOHBEHIINH 110 [IpaBaM 4Y€AOBEKa U
Cosety EBpomsl.
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DOpMYAUPOBKA «IOPUANYECKAS BOUHCTBEHHOCTE» sIBAGETCH, 6€3 COMHEHUs,
CAMIITKOM 3KECTKOM, IIPU TOM YTO IIOPOY OHA HAeaAbHO aJalTHpPOBaHa K HEKO-
TOPBIM AUCIUIIAMHAM, TaKHUM KakK, HaIlpUMEpP, €BPOMEHCKoe IIpaBo B 06AaCTH
npaB yeaoBeKa. Ee umeorormyeckoe 000CHOBaHME He BBI3BIBAET COMHEHUH, Tak
KaK paccMaTpUBaeMble €0 HOPMbBI BPS AU SIBASIFOTCSI OTPasKE€HHEM CIIOPHBIX
PHAOCOPCKUX, TTOAUTHIECKHUX U 3TUYECKHUX IieHHOocTel. CaeioBaTeAbHO, OIIpe-
[eAeHHas IIpaKTHKa 3TOTO IIpaBa MOXKeT (paKTHYECKH IPAHUYHUTD C II0ACAAIIIECH-
Ho mHorza dopmoii mpo3zeauTusma. Yro kacaercss Coro3a, faxke €CAU ero 3KO-
HOMMYECKHE OCHOBBI HHOT/ZIa paCCMaTPHUBAIOTCH KaK IIEHHOCTH CaMH II0 cebe, a
IIpaBHAa BHYTPEHHETrO PBIHKA SBASIIOTCS (PyHOaMEHTAaAbHBIMHU cBobomamu Co-
103a [Potvin-Solis, L., 2014, p. 341], M0o3keT BO3HHKHYTH COOAA3H HCIIOAB30BATh
IIPaBO KaK MHCTPYMEHT ITOAAEPIKKH, [TO3BOASIOIIHI U TaM PaCIIPOCTPAHITD 3TU
UOEOAOTHYECKUE TPUHITUIIEI.

Peur moiimer He 0 TOM, YTOOBI IPEOAOKHUTH KBAAU(UKAIINIO 00bekTa EBpo-
nerickuit Coro3 BO BCEM €TI0 COBOKYIIHOCTH M IIEAOCTHOCTH, & O «HYKA€HMHOBOM
KBaAU(UKAIINN»Y, KBAAU(DUKAIIUN €r0 BHYTPEHHEH HEOTHEMAEMOH CIIeITU(HI-
HocTH. [Tpu 3TOM HCIIOAB30BaHME BBIPasKEHHUS, €CAH He CKas3aTh ITOHATHS, «CO-
BMECTHOE OCYILIECTBACHHE ITIOAHOMOYHH» IBASETCS OMHOHN U3 Hauboaee yIadIHBIX
pabounx HaXOAOK. DTO TaKUM 006pa3oM BhIpazKeHHad IIpaBoBas HACHTHU(MHKA-
1Y, T. €. JEMOHCTpPAIINI HAAWYHS ITOHATHHHOTO CXOZICTBA MEXKIY «CIIeIH(IY-
HOCTBIO» (CBOeOOpasueM) U «COBMECTHBIM OCYIIIECTBACHHEM IIOAHOMOYHM», IIPH
TOM YTO IIOCAEZIHEE SIBAFETCH IOPHUAMYECKON KBaau(UKAIIHeH IIepBOH U IpPH-
3BaHO IIO3BOAHTH PACCMOTPETHh KOHCTHUTYTHUBHYIO U aBTOHOMHYIO KBaAu(HKAa-
IIUIO, OTJIEA€HHYIO OT CYILIECTBYIOIINX KATETOPUY, C TeM YTOOBI OIIPeaeANTE HaIIl
00BbEeKT U 000CHOBATH €ro cylecTrBoBaHue [Morin, E., 2005].

TeopeTH4deckHe OCHOBBI. MeTOAbI

CoOcTBEHHO HAEHTHU(PUKAIINS IIOHATHS SIBASETCH CAOKHOH 3amadeli, Tem b6oaee
YTO MBI IIPEAIIOAATAEM, UTO «COBMECTHOE OCYIIECTBACHHE IIOAHOMOYHM» OTHO-
CHUTCS K 9TOM CEMAaHTHUKO-IIOHITUHHON KaTErOpUHU.

Ho peur maer He CTOABKO 00 3TOM, CKOABKO O ITOZIO3PEHUH, YTO YHHOHUCTBI
nebopMHUPYIOT, UCKaXKaIOT HAU aAallTUPYIOT KOHIIENITH] IIpaBa, 3aMMCTBOBaH-
HBbI€ U3 APYTHUX AUCIIUIIAWH, YTOOBI IIOCTPOUTEH UX COOCTBEHHBIE TEOPETHUIECKIE
6a3bl, pUCKyd YMEHBIIIUTE HAW [aXKe OTBEPTHYyTh OYEBUIHOCTEL TOTO, YTO APY-
T'He IPaBOBble KATETOPHUH (KOHCTUTYIIMOHHOE ITPaBO, MEXKAYHAPOLHOE IIPaBo U
Jlaske TIOAUTOAOTHS) SIBAFIOTCS Harnboaee 3pPpeKTUBHBIMHU. [loaTOMYy 3/1€ChH BO3-
HHUKaeT BOIIPOC O HEUTPAAUTETE HCCAEIOBATEAS BOODIle U YYEHOI'0 B YaCTHO-
CTH.

OTOT BOIIPOC SIBASIETCS KAIOUOM K pacCyzKAeHUIo. B HalleM caydyae mpaBoBOM
HEHUTPaAUTET — 3TO IIOIBITKA (II€PE)OCMBICAUTE Hpupony Coro3a «4HCTO» I0PHUC-
JOUKITHOHHO, €CAU MBI XOTUM 3aKPEIINUTh 3/1€Ch 3TO AEKCUYECKOE 3aMMCTBOBaHUE,
KOTOPOE He UMEET MHOHU 3aa4M, KpoMe Kak 3aaaThk TeMy. I[IpaBoBol HeUTpa-
AUTET, KaK MBI IIoAaraeM, OCHOBBIBAETCS Ha ABYX 9AEMEHTaX: UCKAIOYUTEABHOE
HUCIIOAB30BaHUE IIpaBa KaK MHCTPYMEHTAa MBIIIAEHUS, KaK TEXHUKH Hay4IHOTO
U3bICKAHUS; ITOCTPOEHHE HCKAIOUHUTEABHO ITPAaBOBOM TEOPETHYECKON MOIEAH,
IIEAb KOTOPO# He MOXKET ObITh MHOM, KPpOMe KaK KOHIIEHTpallud Ha caMoi cebe.
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Tem He MeHee, U OTOT MOMEHT TOXK€ O4YEHb BarKeH, IIPaBOBOY HEUTpaAUTET
He 03Ha4aeT OTCYTCTBHE CCBhIAOK Ha KOHIIENITyaAbHBIE IIPUHIINUIIBI, JOKTPHHAAB-
HbI€ OCHOBBI, KOTOPbI€ MOIYT OBITH HUCIIOAB30BAHbBI B TEOPHUAX MEXKIAYHAPOIHBIX
OTHOIIIEHUH, B cCaMOM MeXIyHapOaHOM IIpaBe AW KOHCTUTYIIMOHHBIX TEOPHUIX.
Heawr3sa oTkaszaTh YyHHOHHCTAM B TOM, YTO OHHM HMEIOT NOKTPHUHAABHBIE IIPE-
IIOYTEHUs TAKOTO poJa; IIPEAIIOYTEHUsI, KOTOpPble, BIIPOYEM, €CTh KaK y UHTEP-
HaITMOHAANCTOB, TaK U ¥ KOHCTUTYIIMOHAAUCTOB, IIPU YCAOBHUH, UYTO OHU B JeH-
CTBUTEABPHOCTH He IpaHH4YaT C KpaliHell (popMOH BOHMHCTBEHHOCTH MHAUTAH-
Tu3ma?, OgHAKO, KaK HaM KaykeTCsd, YHHUOHUCTHI MHOTAA HOBOABHO HEOXOTHO
3adBASIIOT O CBOEH IIPUHAOAEKHOCTHU K TOM HAU UHOU TEOPETHUYECKOM IIIKOAE;
3Ta NPUHAIAEKHOCTD HE MOAXKHA BBIXOOUTH 3a IPENeAbl AUOO TOro, 94To Heoo-
XOAVMO [IASl AEMOHCTPAILIMH BO3MOXKHOCTEH mpaBa, AUOO TOro, YTO AETAAHU3YEeT
paccMaTpHUBaEMyIO TEOPHUIO.

Kak Ham KakeTcs, HallpalluBaeTcsd HEKOe IIOCTOSHCTBO B BO3BpaIleHUH
IIPaBOBBIX XapaKTEPHCTHK, KOTOPBbIE MOXKHO KBaAU(MUIINPOBATh KaK CyIlle-
CTBEHHBIE, KOHIIEIITyaAbHBIE II0 OTHOIIEHHIO K EBponetickomy Coro3dy. B mo-
cAeHee NecaTHAeTHe ITpaBo EBpocoroda ObIAO0 IIPeaMETOM IIOCTOSHHBIX aTaK
II0 IIPHUYHHE CBOEI'0 MEHSIOIIET0CH COAEPKaHUA U, COOTBETCTBEHHO, (pparMeH-
TapHOTO IIPHUCBOCHUS IMIPEACTABUTEASIMHU PA3AUYHBIX IIPABOBBIX AHCIIMIIAWH:
KOHCTHUTYIIHOHAANCTAMH — BO BpeMs oOcyKaeHHd [loroBopa 06 yUIpesKIeHHUH
KOHCTUTYIIMH EBpPOIBI; afMUHUCTPATUBHUCTAMH — B OTHOIIIEHUH YCAYT OOIIle-
5KOHOMMYECKOT0 3HA4YE€HHsI, FOCYIapCTBEHHBIX KOHTPAKTOB, KOHIIECCHUH; CIIe-
IIMAAUCTAMH 10 BOIIPOCAM HAAOTOOOAOXKEHHS AM00 IIPaBy BHYTPEHHETO PLIHKA;
5KOHOMMCTaMH U IOPHUCTaMH — I10 BOIIPOCcaM 3KOHOMMHYECKOM M JEHEXKHO-Kpe-
JOUTHOM IIOAUTUKH.

OToT paszdbpoc, KOTOPBIA B TO K€ BPeMs AaeT OOABIIHE 00beM MH(OpMAITUU
O IIIMPOKOM CIIEKTPE €BPOIEHCKUX IPABOBBIX TEUEHUHU, IBASIETCS 4aCTbIO IIPO-
Iecca OTIAACHHS TeX K€ €BPOIEHCKHX IOPHCTOB OT (PyHOAMEHTAABHBIX IIPO-
0AeM B BO3POKIEHUS UX HHTEPECa K BOIIPOCcaM O IIpaBoBoi npupone EBpocoro-
3a. BmecTe ¢ TeM HermocpenCcTBEHHO B 3TOM BOIIPOCE YHHOHHUCTHI OBIAW IITHPOKO
IoAAepPKaHbl ITOAUTOAOTAMH, KOTOPble HaMHOIO Ay4Ille, YeM IOPHCTBI, IIPEn-
CTaBAEHBI B CpeACTBax MaccoBoil nHpopMaru. OqHAKO BO3HUKAaeT HEKOTOPasd
00EeCIIOKOEHHOCTE, KOr/ia KaKasd-AH0O ITOAUTHYECKad HayKa IIPaKTUKYyeT OLHO-
BPEMEHHO KOHIIENITYAABHYIO SHIOTAMHUIO® — HET MECTa IIPaBy U HET MOBEPHUS K
HEMy — U 3aKOHYEHHYIO0 (pOpMYy AHCIIUIAHHAPHOIO 0e3pasAudusa — HET MecTa
IOPUCTaM H JO0BepHUd K HUM®.

2 MUAWUTAHTHU3M — OBUXKEHHE PBIHO DPATYIOIIHUX 34 UTO-AMO0 aKTUBHUCTOB (npumeu.
peo.).

3 KoHIenTyaAbHas 9HAOTaMUs — KOHIIEITyaABHOE eIUHCTBO, EAUHOMBICATE, KOHIIETITY-
aABHBIHF COI03 (npumeu. peo.).

4 Bo BpeMd 3amluThI guccepTanuu Hukoaa AepoHa, ITOCBAIIEHHOY KOHCTUTYIIHOHHOMY
PYKOBOJICTBY CyAbsIMHU, €70 HAYYHBIM PYKOBOAUTEAB IIpodeccop Peno [leys, 3aMeTUB,
YTO COMCKATeAb CHadaAsa IIOAYYHA IOPHAUYECKOe oOpa3oBaHHe, 3asgBHA CO 3HAHHEM
[ieAa, 9TO [AS TOTO, «4TOOBI YCIIENTHO 3aBEPIIUTE 3TO HccaenoBaHue, Hukoaa AepoH
JOAKEH OBIA COBEPLINTH HHTEAAEKTyaAbHOE IIpeBpallleHUe, 3aMEeHUB yOeKIeHHOCTD
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Brriigsg u3 5TOro 3aMKHYTOTO KpPyTa M BEPHYBILINCH K TE€ME HCCAEIOBAHUI,
TI03BOAUM cebe YIIOMSHYTh CTaThio aBTopa «[IpaBoBas mpupoma EBporeiicko-
ro Como3za: B oxumanuu ['omgo», onybaukoBaHHy0 B 1994 r. T'umotesa, cdop-
MyAHMpOBaHHas B TO BpeMd Ha ocHoBe pemreHudt Cyna EBpormeiickoro Corosa
1978 r., 3aKAO9asrach B TOM, 4To EBporetickoe CoobIIIeCTBO MOTAO KOHIIETITY-
aABHO OBITH KBAAH(HUIIMPOBAHO KaK «00IIasd rocyJjapCTBEHHAS BAACTL». B maAb-
HeHIIIeM MBI ellle BepHeMCcS K 3ToMy Bompocy. [Ipexkae Bcero, 4ToObI onipaBaaTh
CCBIAKY Ha 3HaMEHUTYVIO ITbeCy BEAMKOI'0 UPAAHJICKOTO ApaMarypra, HaM, KakK 1
ABYM IepcoHaxkaM Bekkera, KaXKeTcs, YTO KOMMYHUTAPUCTEI — ¥, CAEOBATEAD-
HO, CoO0IIECTBO — OXKUAAIOT TOYHOU IOPUANYECKON KBaaupuranuu. byner au
3TO UCXOAUTH M3 MEXKIyHAPOAHOTO IIpaBa, KOHCTUTYIIMOHHOTO IIpaBa, CaMoTo
npaBa Coo01iecTBa...? 3a1aTh BOIIPOC — 3HAYUT U OTBETUTH HA HETO.

Oto oxupmanwme, 6e3 coMHeHUd Ooaee HACTOSATEABHOE, IIO-IIPEeKHEMY HMeeT
MECTO U ABaAlAaTh AeT CITycTs. OCMBICAEHUE IIpaBa, a KOHKpPeTHO — rmpaBa Co-
1032, 6€3 OOBEKTUBHOIO KOHIIEITYaABHOTO OOOCHOBAaHUA — UACHTHU(PUKAIIHOH-
HOT'O0 UAU KQ4ECTBEHHOI'O — UCCAEAYEMOrO ITpeaMeTa, IIPUBOIUT OTHOBPEMEHHO
U K HECIIOCOOHOCTH MUCIIMIIAMHBI CTATh HAYYHO OOBEKTUBHOM, H K CEPbHE3HO-
My COKpAaIlIEHUIO aKaAEMHUYIECCKHUX HCCACILOBaHHfI, KaK CA€OICTBHE, BECbMaA IIO-
BepXHOCTHBIX. [Ipu aToM EBpomnetickuii Coro3 0Ka3bIBaeTCs BOBACUEHHBIM B [IBE
MOIITHBIE IIPOTHUBOIIOAOXKHBIE T'PABUTAIIMOHHbBIE CHABI: KOHCTUTYITMOHHOE IIPaBO
U MEeXAyHapOoIHOE IIPaBo.

OTH OBE CHABI IIPUTIXKEHUS HMCKaXKaIOT HAaIll 00BbEKT MCCAEJOBAHUSA B KOH-
LENTYyaAbHOM H JaXKe B JOTMATHUYHOM® ACIEKTe, IIpUAaBasd €My HOPHANYECKU
000CHOBaHHYIO0 (POpMYy KakK TOM HAM HWHOM NPaABOBOM KaTEeTOPUU (MEKIIPaBU-
TEeABCTBEHHAs OpraHu3anus AU (perepaTuBHad (popMa) B 3aBUCHUMOCTH OT Te€X
HAH HUHBIX OTPACAEBBIX Hpe[[HO‘-ITeHHfI. 3aMeTI/IM, 9TO CHAA IIPUTAXKEHUA, O KO-
TOPOH 37IeCh YIIOMUHAAOCH, CO3[JaeT CUMMETPUYHBIH, HO HE3HAYUTEABHBIN 2(-
deKT B HaIpaBACHHUU CAMUX «IIPUTATHBAIOIIUX CHA», TaK KaK KOHCTUTYIIHMOH-
HOE ITPaBO U MEXKIyHapOIOHOE IIPABO (IOHHMaeMble KaK [IPaBOBbIE KATETOPUH)
noaBeprarmTcs BausHUIO EBponetickoro Coro3a. Bompoc pemraercsi, Ho Bcerza ¢
yiiepbom A MeHee CHABHOTO U Ooaee 3aBUCHUMOTO 00BEKTA, T. €. EBpocorosa.

[Toaaraewm, 3kaaTh OOABIIIE HEAB3S: YHUOHUCTHI JOAXKHBI TTONBITATHCSA BEPHYTH
cebe X MpeaAMeT U3yUeHHs B KOHIIETITYAaABHOM IIAQHE U JATh €ro COOCTBEHHYIO
KBaAuduKaimio. /JagHas 3agada SBASIETCH B BBICIIIEH CTEIIEHW CAOXKHOMU, €CAU
HE CKa3aThb PUCKOBAHHOMU, YYUTBHIBAS TOT (PAKT, YTO HA KOHY CTOUT JIOCEAE He-

opucra Ha 60aee OCMOTPHUTEABHYIO TaKTHKY HCCAeIOBaTeAd B 00AaCTH OOIIECTBEH-
HBIX HayK». VI3 5TOro MbI geaaeM BBIBOJ O TOM, YTO IOPHUCT — HE HCCAELOBATEAB, UTO
IIpaBo He SBAdeTCd OOIIECTBEHHOH HAyKOH U YTO YOEXKIEHHOCTHh — 3TO OCHOBHOE Ka-
4EeCTBO 3THUX IOPUCTOB. [JaHHBIM AMAAOT MOXKHO AHUIIb IpeKpaTuTh... CM.: KoHCTHTY-
ITMOHHOE PYKOBOJACTBO cyabamu, [duccepranuda IEP, [Tapuxk, 29 auBapsa 2014, 446 c.

Pazauuue MEXKAY KOHLEIITOM H JIOTMOM MOIKET aHaAU3UPOBaATBCA CAEAYIOIIHNM 00-
pasom: An0O JorMa IIOHHMMAaeTCd Kak obs13aTeAbHOE IIPEABAPUTEABHOE aKCHOMAaTHY-
HO€ YCAOBHE, IIPUHATOE U YCBOECHHOE BO BPEMA ITIOCTPOEHUA KOHIIEIITA oe3 HOTpe6HO-
CTH 06CY}KI[6HI/IH ero 000CHOBaHHOCTH II0 IIPUYHMHE UMEHHO €ro akKCHOMAaTHYECKOI'0O
aCIIEKTa, AubO aorMma O6YCAOBAeHa CaMHM KOHIIEIITOM, 06pe’raﬂ €ro aKCHOAOT'HU4YE-
CKYIO IIPOYHOCTE.
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HM3BECTHOE IIPAaBOBOE CTPOUTEABCTBO, KOTOPOE IOAKHO OyzeT B GoabIleii cTerme-
HH PaCcCYHUTBHIBATEH TOABKO Ha CBOM COOCTBEHHBIE PECYPCHI, €CAH QUCIIHUIIANHAP-
Has aBTOHOMUS SBAGETCS €r0 KOHEYHOH neabio. CMBICA IIPaBOBOH KBaAH(U-
karuu Cor3a COCTOUT B TOM, YTOOBI HAYYHBIH HEHTPAAUTET II03BOAHA CO30ATH
KOHKPETU3UPOBAHHYIO OCHOBY C €IUHCTBEHHOH I1€ABIO HAZIEAUTh YHUOHHUCTCKOE
Hay4YHOEe COODIIIeCTBO OCMBICAEHHBIM, BEICTPOEHHBIM U 3aKPEIIACHHBIM B KBaAU-
dpUIIPOBAHHON KAaTeTOPUN 00BEKTOM.

Hcxonsa u3 U3A0KEHHOTO BBINIE U HAIIOMUHAS, YTO K KOHEYHOMY PE3yABTATY
HCCAEIOBAHHS MOXKHO IIPHUHTHU AUIIIb HA OCHOBE aHaAM3a TOABKO ITpaBa Corosa,
KakK K 9ToMy npusbiBaeT Hac Cym BoT yke 50 AeT®, MBI ITOIBITAEMCS IIOCTPOUTH
HAaIlle MCCAeNOBaHUEe BOKPYI OJHOIO BOIIpPOCA O IIOATBEPIKAECHHOH creruduke
Coro3a. I[Io cyTH, ycTaHOBAEHHE CIELHU(PUKHU — 3TO €IUHCTBEHHBIHN IIyTh, KOTO-
pBIF KazkeTcs HaM AOCTYIHBIM. [Io3TOMy MBI ITpefaaraeM CKPOMHOE Pa3MBbIIII-
AeHHEe 00 3THX CYIIECTBUTEABHBIX — CIIEIIH(PHUYHOCTD, CIEeU(pHUKA — KOTOPHIE,
KaK MbI IIoAaraeM, MOXKHO IOPHANYECKH KBaAu(UIINPOBaTh.

Hcnoab3yeMBId HaMH METOAOAOTHYECKUHY HHCTPYMEHTAPHM OCHOBAaH Ha TEO-
pHH MHTeTpallul, pa3paboTaHHON aMepPHUKaHCKUM (PYHKIIMOHAAUCTCKUM Tede-
HueM 60-X IT. 1 HeoPyHKIIMOHAAUCTCKUMU runore3damu 70-80-X rT.

PYyHKITMOHAAN3M — 3TO COIITMOAOTHYECKAas U aHTPOIIOAOTHYECKasl TeOPHUs, KO-
Topasd ImpenaaraeT o0bICHeHNe (DYHKIIMOHHUPOBAHMUS ODOIIIeCTBA HA OCHOBE dA€-
MEHTOB, O0ECIEYHBAIONINX CTAOHABHOCTB. [lOHATHE (PYHKIIMM OCHOBBIBAETCS
Ha POAH «COIIMAABHOIO OpraHa» (MHCTHUTYTAa) B JAaHHOH OOIIeCTBEHHOH OpraHu-
zanmuu. M3HadasbHO chopmyanpoBaHHad BpoHuncaaBom MasMHOBCKUM, 3aTEM
pasButas Po6eprom K. MeproHoMm u ToakorToM [lapcoHCOM, 3Ta TEOpHUS SB-
ASIETCSI OCHOBHBIM HCTOYHHKOM BAOXHOBEHHS [AS BHAHBIX COBPEMEHHBIX CO-
ITMOAOTOB, B 4acTHOCTH aad [Ixkedpdppu Y. Aaekcaraepa. B anTpomororuu 310
Te4eHHe ITPOTHBOCTOUT 5BOAIOIIHOHU3MY M AUPPY3UOHH3MY. B commosoruu
PYHKIIMOHAAU3M CO3laA OIHY K3 MOCIIOACTBYIOIIMX Teopuil XX B. PyHKIIMOHA-
AVICTCKasl COITMOAOTHS BOCIPHHHMAET (OCMBICAUBAeT) OoOLIeCTBa Uepe3 UX HH-
CTUTYTHI, 00eCIIeYNBAIOIIe UX CTAOHABHOCTL U (DOPMUPYIOIINE HHIUBUAYAAD-
HO€E II0OBEEHHUE ITIOCPEACTBOM HX POAH U cTaTyca.

Pabore! [doBuna Murpanu (B yactHocTH, «The functional theory of politics»,
1975) Takke CTaAM OCHOBOIIOAQTAIOIIMMU [IASI €BPOIIEHCKON IopUANYecKoM
MbIcAH. OCHOBHOM 3aMBICEA A€KAA B HJIe€ TOTO, YTO I'oCyAapCcTBa, KOTOphle 00b-
€IUHSIIOTCS B paMKaxX PerHOHaAbHOM HHTErpallOHHOM OopraHu3alllM, TepsSioT
4acTh CBOEro CyBe€peHHTeTa, B TO BPEMSI KaK HHCTUTYTBHI 3TOM opraHu3aliiu
BBIUT'PBIBAIOT B CAMOCTOSITEABHOCTH ITPUHSTUS PEIIEeHUN U ITOAUTHYECKOM He-
3aBUCHUMOCTH. TeM He MeHee 3Ta CaMOCTOATEABHOCTb IIPHUBOAUT K O00paTHOMY
3(ppeKTy, ITIOCKOABKY XapaKTepHOH 4epToil 3TOH CaMOCTOATEABHOCTH SBALET-
Ccd pa3pbIB C AEMOKPATHYECKHUMH yCTOSMH rocyaapcTB. [locToSHHBIE YCHAMS,
IIpearTpuHUMaeMble ToCyapCTBaMHU — YA€HaMHU EBpocoio3a, mpegocTaBAsis BO3-
MOZKHOCTE PACIIHPEHUS ITOAHOMOYUIN 3TOH OpraHu3alllu B o0AaCTIX, U3HA-
YaAbHO IIOJABENOMCTBEHHBIX I'OCyJapCTBEHHOH BAACTH (BaaloTa, KOHKYPEHIIHd,
BHYTPEHHUH PBIHOK, IPaKAaHCTBO...), 3aKAI0YaAHUCh B YKPEIIACHHUH 3KOHOMUYe-

6  Costa, 6/64, EU:C:1964:66, p. 1158.

Pravosudie/Justice. Vol. 2, no. 4. 2020. Original Papers



84 CoBpemeHHoe npasonoHnmarue / Modern Understanding of Law

CKUX OCHOB EBpocoro3a: BBIOOPEI €BPOAEIyTaATOB IIPAMBIM BCEOOIIHMM T'OAOCO-
BaHHeM, BBIOOPEI IIpeacenateas EBpokomuccruu EBponapaaMeHTOM, yCHAEHUE
PYKOBOASIIMX IIOAHOMOYHH M IIOAHOMOYHN IIO IIPUHATHUIO pelleHuii EBporei-
CKOTO coBeTa, 00BEeIUHSIOIEr0 [AaBbl IPABUTEABCTB 27 IOCyZapCTB — YACHOB
EBpocorosa.

PeSYALTaTBI HCCACOAOBaAHHSA

HayneM Cc MeTOQOAOTHYECKOrO BBEIEHUS, IIEAh KOTOPOTO — OOpHCOBATH rpa-
HUIIBI, B KOTOPbhIE€ BIIUCHIBAETCS HAIlle HMCCAeAOBaHUe. [[e¥CTBUTEABHO, 3/IECh
00'beUHEHBI HECKOABKO BOIIPOCOB, KOTOPBIE, HE OYAYYIH 3aJaHHBIMU, PUCKYIOT
[AeCTabUAMU3UPOBaTh HAIlle UCCAeNOBaHMe. HauHeM C HECKOABKHX OOIIMX pas-
MBIIIACHUH O «IIOHSTHH», YTOOBI 3aTeM 0oAee TOYHO PacCMOTPETH TO, UTO IIOJ-
pasymeBaerT, C Halled TOYKH 3PEHUs, OIlepallis IOPUANIECKOH KBaAU(PUKAIIUNU
OOKTPHUHAABHOTO O0BEKTa CO CTPYKTYPHBIX TO3UIIHH.

«[ToHaTue» aBadgeTcd, 03 COMHEHHUs, OTIIPAaBHOM TOYKOH B IIPABOBOU MOK-
TPHHE, TeM HEOOXOOUMBIM YCAOBHEM, BOKPYTI' KOTOPOTO MOOAXKHO CTPOUTHCS
HAIlle HUCCAELOBaHHE. ITO YCAOBHE, NETEPMHHUPOBAHHOE HHTEAACKTYAABHBIM
WAY KOHIIEIITYaABHBIM «COZIEPIKAHUEM MOHATHSI», JOAJKHO CAYKUTH OCHOBOM IAS
OIpEeNlEAEHUS HAIIIETO TEOPETUYECKOTO HAMEPEHUS C COMAEPIKATEABHOM TOYKH
3peHUd.

[ToHATHE, KOTOPOE MBI HAMEPEBAEMCH PACCMOTPEThH, — «COBMECTHOE OCYILIECT-
BACHHE TIOAHOMOYHH», He Oyaydu 00AeYeHHBIM B (POPMY HPEANUCHIBAOIIEH
STMHCTEMOAOTHH M HAXOSCh BHE MHTYUTUBHOTO 3HAHUs, MOAXKHO OBITH OUHA-
MHUYHBIM B ONPEOEASIONIUM. [JUHaMHYHBIM — IIOCKOABKY pPeYb UOeT 00 aKTHB-
HOM, OOBSCHSIOIIEM Ccriocobe (PyHKIIMOHUPOBaHUS EBpPOCOI03a, OIIpemeAsio-
IITUM — ITIOCKOABKY OHO [JaeT KAI0Y K YHUTAPHOMY OHUMAHUIO UAEHTHUYHOCTH,
crienududHOCTH EBpocoroza.

Cy11ecTByeT rpafalius MeX Ay TaKUMH JOBOABHO OAM3KHUMH TEPMUHAMH, KaK
(IIOHATHE», «<KOHIIETIT» U «Teopush». [IoHATHE — 53T0 BAeMEeHTapHOe, UHTYUTHUBHOE
WAM PACIIABIBYATOE 3HAHHE YeT0-An00. [ToHATHE COOTBETCTBYET «Haeer. Takum
o6paszoM, uaess 0ObeKTa — 3TO €ero 06pa3, KOTOPhIHM CO3HAHUE MOIKET BOCITPOU3-
BECTH B Hadase cBoed aktuBHOcTH [English, J., 2002]; moHaTHe — 5T0O 3HAHHE
HEKOTOPBIX AeTaAelt, KOTOPbIe TIPUCYTCTBYIOT B 00beKTe’. B IIIMPOKOM CMBICAE
CAOBa B Pa3rOBOPHOM SI3BIKE TEOPHSsI, YTO IOAPa3yMeEBAaET «CO3epIaHue, HabAO-
JIEHUEe, U3y4eHHe», — ITO Ules] UAU CIIEKYAITUBHOE 3HaHUE, 3a49aCTyI0 OCHOBaH-
HbIe Ha HAaOAIOJIEHUU HAU OIIBITE, MAIOIIHE UAeaAbHOE PEACTaABACHUE, YIAAEH-
HOE OT peasuii. UHOT/Ia TEPMUH «TE€OPUS» UCIIOAB3YIOT AT 0003HAYEHUS HUEro-
AU00 BPEMEHHOI'0 HAU HE COBCEM HUCTHHHOTO.

TepMUH «TeOpHs» UCIIOAB3YEeTCHd TaKKe B KadyecTBe CHHOHUMA KoHIlernTa. Ta-
KUM 00pa3oM, KOHIIEIITOM HAa3bIBAIOT HEI0 HAHU IIPEACTaBACHUE, KOTOPOE CyM-
MHUPYyeT MHOTOO0Opa3ue SMIHPHUIECKUX HAU MEHTAABHBIX OOBEKTOB ITIOCPEACTBOM
abcTpakiu U 0600meHNS UAeHTH(PUIINPYEMBIX 00IIUX 4epT. ECTh HECKOABKO
MHEHUI OTHOCHUTEABHO TOTO, CYILIECTBYET AW KOHIIEINIT. DTOT CTATYC SIBASIETCS

7 B 2TO# CBI3U MOXKHO AOIIyCTUTB, 9YTO 3HAHHE — 3TO IIOAHOE OBAQI€HHUE BCEMHU ITOHA-

THAMH, KOTOPBIE MOZKET ITIOPOOUTH OOBEKT.

MpaBocyaue/Justice. T. 2, Ne 4. 2020. OpuruHasibHble cTaTtbyn



1.-U. MoHxarb 85

LIEHTPAABHBIM JIAS AFOOOTO [efiCTBHSI, HAIIPABACHHOTO Ha 00AACTU 3HAHUS: KaK
dopmMupyroTCcs KOHIENTHI? OIpeeAseT AU KOHIIENT CYyIIHOCTE? U 1. 1.8

MsbI MOXKeM OOIIOAHHUTH 3TO OIIPEAEA€HME, IIOILITABIINCE IIPUMEHUTE OoAee
dusocodpckuit moaxon. B Tpyne «dTo Takoe dpusocodpua?» K. deaes u ®. I'Bat-
Tapy BO3BPAIIIAIOTCSI K KAACCHYECKOMY oIlpeneAaeHUI0 cpraococdpuu [Deleuze, G.
and Guattari, F., 2001, p. 8], a uMeHHO: «pHUAOCODHULI — ITO UCKYCCTBO (POPMHU-
poBarthk, u3obperarh, IPOU3BOAUTL KOHIIENTE». TeM He MeHee CTaBUTh II0J CO-
MHEHHE CYILIHOCTE BBIPAaKEHHUS HAH CAOBA, UCIIOAB3YEMBIX B IOPUANYECKUX TEK-
CTax, SIBAFIOIINXCS B HEKOTOPBIX CAyYasiX OCHOBOU PEXKHMOB, IIPEACTABASIETCS
00g3aTeABHBIM TPeOOBaHUEM ITOAYYEHUS 3HAHHS, HO HE O MHpPE, KOTOPBIA HyXK-
HO OITHCaTh, & 0 MUPE, KOTOPBIH HY>KHO IOCTPOUTE.

OTOT mOAXO0[ BO3BpallaeT HAC K ITIOHUMAHUIO «KOHIIENITa», KOTOPBIH caM I10
cebe TECHO CBsI3aH C MOHATHEM «MHorooOpa3suer. 2K. [leae3 u . 'BaTTapu yka-
3bIBaAHM IIO0 3TOMY IOBoay: «He CyliecTByeT IPOCTBHIX KOHIIEIITOB. B KOHIIENTe
BCETZla €CTh COCTABAAIONINE, KOTOPBIMH OH U olpenessercd. Cae1o0BaTEABHO, B
HeM uMeeTcd Hdp. KoHIENT — 9T0 MHOXKECTBEHHOCTh, XOTd HE BCAKas MHO-
JKECTBEHHOCTb KOHIIENITyasbHa. He OpIBaeT KOHIlEnTa C OQHOM AWIIL COCTaB-
ASTIOIIIEH: aske B MEPBUYHOM KOHIIEIITE, KOTOPBIM “HadmHaeTcss” (PUAOCO(HUS,
y2K€ €CTh HECKOABKO COCTaBASIOIINX, IIOCKOABKY HE OYE€BHUIHO, YTO (hruaocodpus
[OAYKHA HMETh Hadaa0, a KOAb CKOPO €I0 TaKOBO€ BBOAUTCS, TO OHA JOAXKHA
IIPUCOBOKYIIUTH K HEMY HEKYIO TOUKY 3peHUd MAKU obocHoBaHUe. [ekaprt, [e-
reab, detiepbax He TOABKO He HAYMHAIOT C OJHOTO M TOTO K€ KOHIIENITa, HO
Jaske W KOHIIEIITHl Hadara y HUX HeOAWHaKOBble. Bcakui KOHIIENT ABAGETCS
KaK MUHUMYM JBOMHBIM, TPOUHBIM U T. A.» [Deleuze, G. and Guattari, F., 2001,
p. 14].

OTta KpaTKad CChIAKa Ha 3HAMEHHUTOTo praocoda IIoAe3Ha TEM, UTO OH YIIO-
MHUHAaeT UAEI0 CAOXKHOCTH, ODAECTSIIe N3A0KEHHYIO B CBOE BpeMsl (ppaHIly3CKUM
drrocodpom 3. Moperom. OgHako, paccmarpuBas EBpocoro3 Tak, Kak OH IIpe/-
CTaBA€H B paMKax Hallleld paboTbl, HEOOXOOUMO yYUTHIBATH B JAHHOM HCCAe-
JMOBaHUH ITPUCYIIYIO €My CAOKHOCTB. OTO O3HA4YaeT, C OOHOH CTOPOHEI, YTO II0-
AUTHYECKOE H3MEpEeHHE €BPOIIEHCKOro IIPOoeKTa He MOXKET OoAble ObITh UTHO-
PUPOBaHO, B TOM YHCAE€ IOPHUCTAMH, & C APYrOH CTOPOHBI, C YHCTO IIPABOBOM
TOYKH 3PEHHS HEPEaAbHO U HHTEAACKTYAaAbHO HEKOPPEKTHO AT UCCAELOBATEAS
CYUTATB, YTO MOKHO IIPEACTABUTDH €IUMHCTBEHHYIO, HO BCEOXBATHIBAOIIYIO KBa-
AU(PUKAIINIO, CIIOCOOHYIO CBECTH ATY CAOKHOCTB K KOHIIEIITYaAbHOM BEAHYHHE.

KoHeuHO, I1eAb 3TOTr0 pacCy>KAeHHs HallpaBACHA Ha OJOCTHUIKEHUE 3TOTO 00b-
SCHSIIOILIETO, ONPENEASIOIIEero eqUHCTBA. TeM He MeHee 3aMeTUM, 4YTO HAaIll|
aMOUIIMH HaXOASTCS Ha ropasnao 0oaee CKPOMHOM YPOBHE: OHU IIPENCTaBAd-
0T co0OOM ITOMCK OOBACHEHUs HAeHTHUYHOCTH Colo3a, KOTopasi, KaK HU3BECTHO,
He MOZKEeT IIPeTEeHI0BaTh Ha KaKyI0-AN00 (popMy ITOHATHHHON HNCKAIOYUTEABHO-
ctu. IHBIMHE cAOBaMH, MBI JOAIKHBI UMETh B BHAY, YTO AIOOOH KOHIIEIIT HAH II0-
HATHE, KOTOPOE cTapaeTcs OBITH AeHCTBEHHBIM, 003aTEABHO SIBASIETCS MHOIO-

8 Ilo MHeHHUIO (ppaHIly3cKoro dpraocoda K. [eaesa, HHUAOCODUT OIIPeaeAsIeTcs KaK Co-

SHUAAaHHE KOHIIECIITOB, a HE KaK ITIaCCHUBHOEC CO3€PILIaHuEC BEIIEH UAu IIPOCTOE pa3MBbIIII-
ACHHE.
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MEepHBIM. OTO IIocAeqHEE CBOHCTBO HM3MepseTCd B IIpaBe HCXOAs M3 3HAYEHUST
KOHKPETHOI'O IIOHATHS, KOTOPOE HaXOAHUT, TAKHM 00pa3oM, MaTepHaAN3aIIHIo
CBOEHU CTPYKTYPHOU CAOZKHOCTH.

BriprcoBrIiBaeTcs rpagaliusg MeXXAy IPHUBENEHHBIMH 3/1eCh TePMHUHaMU: I10-
HATHE HpenmecTByeT Teopuu [Latournerie, R., 1960], a mocaenHsisa BemeT K
KOHIIENITY. B mpaBe ¢ AeTKOCTBIO UCIIOAB3YIOT TEPMHUH «TeopHUs» nasd obo3Hade-
HUS MEHTAABHBIX HOCUTEAEH, aOCTPaKTHBIX U HHAYKTUBHBIX HHTEAAEKTYAABHBIX
MaTePHaAOB UAU CXEM NaHHON MUCIIUIIAMHBI. B cBoeM IIepBOM CMBICAE TEOPHUSI
COOTBETCTBYET YMO3PHUTEABHOMY 3HAaHHIO HabArotaemoro obsekTa. B Harrem mo-
HUMAaHHUU He 3Ty (PYHKIIUIO OCYIIECTBALIOT IIPABOBEIE T€OPHHU. [laseKue OT TOTro,
4TOOBI OBITH YMO3PUTEABHBIMH, OHU UMEIOT LIEABI0 TOYHO IIPEeLyCMOTPETD PEKHU-
MBI, KOTOPBI€E BO3SHUKHYT B PE3YAbBTATE UX IIPUMEHECHUI. Bcrmomuaum TECOPHIO I'0-
CYZapCTBEHHOU CAYKOBI, TEOPHUIO TOCYAaPCTBEHHON BAACTH, TEOPHUIO HEIIPEIBHU-
OeHHOCTH... CaeyeT IpU3HATh, U 3[4eCh 3TO OYEHb HAM IIOMOIKET, YTO TEPMHUH
«TEOPHUS» IBAIETCSI CHHOHHUMOM KOHIIEIITA.

B koneuyHOM mTOre BEIOOP MOZKET OBITH CAEAQH MEKIY TeOpHelH 1 KOHIIEIITOM
«COBMECTHOI'O OCYLIECTBACHUS ITOAHOMOYHU», HO HAZIO BCE K€ OBITH OCTOPOXK-
HBIM. [le¥ICTBUTEABHO, TOABKO C MOMEHTA, KOI/a IIOHATHE (PaKTHUIEeCKHU cop-
MHUPOBAaHO, MOXKHO pPacCMaTpUBATh IEPEXON B 00AACTDH «TE€OPUM» (MAU KOHIIETI-
Ta®). YToOBI JOOUTHCS TAKOIO pe3yAbTaTa, Hy:KHO OBITH YBEPEHHBIM B TOM, YTO
TaKoOe IIOHSTHE CyIIlecTBYeT. [agd 1opHcTa, KaK HaM KasKeTCd, IIOCTPOEHHUIO I10-
HATHS OPEANIeCTBYeT onepalud oOHapy:KeHUs 00beKTa, IIOOAEKAIIEr0 U3yde-
HHIO, KOTOpasl MOAYKHA CIIOCOOCTBOBATH OTBHICKAHUIO €r0 B HOPMAaTHBHO-KOH-
enTyaabHOU BceaeHHO# [Monjal, P.-Y., 2007]. C MeTomOAOTHYECKOH TOYKH
3pEHUS 3Ta HHTEAAEKTYaAbHAsI OIleparlys OTChIAaeT HAaC K 00beMHOMY BOIIPOCY
IIPaBOBOH KBaAM(DUKAIIUH.

3mech BO3HHKAET BOIIPOC: IIOYEMYy MBI KBAAU(DUIIMPYEM OOBEKTHI, M3ydae-
Mbl€ IOPHUCTaMH, KaTEeTOPUAMH IOPUANYECKOH HAayKHU? OTOT BHEIIIHE HAWBHBIN
BOIIPOC UMEET CBOI0 3HAYHMOCTD, [IOCKOABKY OH II03BOASIET 3aKPENUTh (3apuK-
CHUPOBATh) 3TH 0OBEKTHI, KOTOPhIE allPHOPH MOTYT OBITH «ajuridique» («Hempa-
BOBOBBIMI/I»), B H3BECTHBIX KOHIEIITYAABHBIX KaTETOpHUIX, 9TOOBI HX HAEHTH-
dpHIIPOBaTh, YPABHOBECHUTD (IIOCPEACTBOM OIIPEAEACHHBIX KATErOPUH) C IIEABIO
IIPUMEHEHHUS K HHUM HOPMAaTHBHOTO pexkuMa. IDTO FCHO, AaKe €CAM IIOHATHE
KBaAU(UKAIUY, HECOMHEHHO, YK€,

Ects gBa Tumna npaBoBoH KBaaudHKanuH. IlepBasg, KOTOPyI0 MOXKHO Ha-
3BaTh OIIEPATUBHON HUAH TEXHUYECKOM, IIPEeAIIoAaTaeT TO, YeM IIOCTOSHHO 3aHU-
MarTCs ITPAKTUKYIOIIHe IOPUCTEI U cyabl. OHAa yCTaHABAUBAET, HMEET AN HEKHU
daxkT, curyarus, o0beKT!’ CBoe COOTBETCTBHE VK€ CYIIIECTBOBABILIEN KaTEro-
puu mpaBa. OTOT IIepexoa U3 «pa3yMHOr0 MUpa» B MUP IIpaBa gBALETCS Haubo-
Aee TPYOHOH 3amadedl ropucTa M caMoro mnpana. IlombiTka o6aedb 3TOT OOBEKT
B dopMy KOHIIENTa, ollepalid KaTeropru3alliil UMeeT BMeCTe C TeM AUHaMMU4-
HYIO0 KOHEYHYIO IIEAb — 3aIlyCTUTh PEXKUM, COOTBETCTBYIOIIUY 3TUM (PaKTy, CH-
Tyaruu, obeekTy. [IpaBoBoil pexxuM caMm 1o cebe B AeHCTBUTEABHOCTH HMeEET

9 TepMUH, KOTOPbI, TEM HE MEHEE, MbI IIPEATIOYTEM.

19 HampuMmep, IOHSITHE TOBapa B IIpaBe BHYTPEHHETO PBIHKA.
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CMBICA TOABKO C MOMEHTA OCYIIIECTBACHUS COOTBETCTBYIOIIEH IIPABOBOM KBa-
andukamy. TakuM o0pas3oM, 5TH ABe KAaTeTOPUH HEOTAEANMBI APYT OT Apyra.

KBaandurkalysa BTOPOTro THIIA, OIpeAeAsdeMasl KaK JOKTPHUHAABHAA, MOXKET
MMeTb Pa3ANYHbIE IPUPOAY U 3HaUeHHe. AAbTepHATHBA CAeAyIoIas: AN00 KBa-
AVUKAINS IIPEAIIIeCTBYeT pacCMaTpUBaeMoOMy OOBEKTy (B HalleM caydae EB-
poneiickomy Coro3y); anbo, Hao0060pOT, 3Ta KBaAU(UKAIINSI He CYIIEeCTBYET HAU
HAXOMUTCHA B IIpOlecce CTabHAM3alliHi. B mmepBoM cAydae HHTEAAEKTYAALHBIH
IIPOIIeCC HEe OTAMYAETCS CYIIIEeCTBEHHO OT OIIePaTHBHON KBaAU(HUKAIIHNY, HECMO-
Tps Ha ero 60Aee BBICOKOE ITOAOKEHHE Ha MepPapXUUeCKOH ACCTHHUIIE IPaBOBBIX
KaTeropuii. Bo BropoMm caydae mporiecc 60Aaee CAOKHBIHN, IIOCKOABKY 3aBUCHUT U
OT morM, 6boAee UAU MeHee YCBOEHHBIX, KOTOPhIe IpeABapsIOT JaHHOe aAefCcTBHE,
U 0COOEHHO — OT TEOPETHYECKOTO BBIOOpA, OCHOBAHHOTO B 3HAYUTEALHOH CTe-
IIEHU Ha JOMBICAAX UAU THIIOTE3aX, KOTOPhIEe JOKTPHUHA CTPEMUTCS YIPOIUTH U
[aske IIOCTPOUTH. B aToM caydae aTa IpaBoBasd KBaAHU(UKAIUS UMEeT CIIeIlH-
pHUecKy0 IPUPOAY, IIOCKOABKY CTPEMUTCS OBITH CyOCTaHIIMeH IOHATHS (KBa-
AVMUKAITMY) U3yd9aeMoro o0beKTa B IIEPCIEKTUBE YHUTAPHOTO U OOBSICHUTEAD-
HOT'O IIOHUMAaHU4 JaHHOTo oObekTall.

U3BecTHO, Kak HacTo4ymBo Y. AiizenmaH moBTopsia: «IIpaBoBas KBaaudu-
Kallysd ¥ [IPaBOBOE OIPENEACHUE — 3TO ABE MHTEAACKTYaAbHbBIE OIEPAallUH pa3-
AangHOU mpupoasD» [Eisenmann, Ch., 1966]|. CaeqgoBaTeAbHO, HEAB3sSI paccMma-
TPUBAThH IIOHATHE COBMECTHOTO OCYIIECTBACHHUS ITOAHOMOYHII KaK OIIpedeAe-
HUe crenudUYHOCTH EBpocoro3a, HemaBHO YIIOMSHYTOM B O4Y€Hb BaKHOM HO
He MeHee IIpeacKasyeMoM 3akatodeHuHu 2 /13 EBponetickoro Cyzna ot 18 peka-
6ps 2014 r. KBaaudukarnus, 110 CyTH, IIpeacTaBAseT coboil ampHopHOe oIpe-
[eAeHHe TIPaBOBOY IIPUPOABLI 00BEKTA, B OTHOLIEHUH KOTOPOTO AEHCTBYET pe-
xkuM. [IpaBoBoe ompeneseHHe — 5TO pa3bsICHEHHE IIOHITHS, PEKHUMa, 00BEeKTa
B HH(POPMATHUBHBIX, 00BSICHUTEABHBIX [IEASX; €T0 LIEAb CTATUYHA, IIOCKOABKY He
MHUIIUUPYET MIPOIIECC «IIPUBENCHUL B AefiCTBHE» 3TOr0 0OBeKTa. DTHM OHO OT-
AWYAeTCs OT KBAAU(UKAIINHM, B OTHOLIEHUH KOTOPOY IpearnoAaraeTcs, ToYHee,
IOIIyCKaeTCd, YTO IPEeABapPUTEABHO OHA MAEHTH(MUIINPOBaAsa OOBEKT.

Bwmecrte ¢ aTuM neficTBHe, IPUBOALIINEE K PEAAH3AIINH PEXKUMA, IIPeaIIoAara-
€T CpaBHEHHE KOHIIEIITYaAbHOIO JAaHHOTO — KBaAU(UIITMPOBAHHOTO AESHUS — C
cozepkaHueM IIPABOBO HOPMBI; 3TO CPaBHEHHE UMEET IIEABIO YI0CTOBEPUTHCH
B TOM, YTO KOHIIEIITHI MAM TIOHSATHs, 0003HAYAIONINEe KOHKPETHYIO CHUTYAIIHIO,
9KBHBAACHTHBI KOHIIEIITAM, onpeneasrommm HopMy [Boukhari, R., 2010]. Kpo-
Me TOTO, IIOBTOpPssS caoBa P. Bykapu, KOHTEKCT, B KOTOPOM PEAAH3YETCS «aA-
XHUMUS» KBaAU(UKAIIUY, [I03BOASIET YBUAETH €€ 3a4acTyl0 3aMaCKUPOBaHHBIHN
aCIIeKT: «...ToT (PaKT, 4YTO OHA HAXOOUTCHA Ha CAy>KOe HeKOU 3aKOHOIATEeALHOM
IIOAWUTHKH. B1o6aBOK MPUHANAEIKHOCTD IIPABOBBIX CUCTEM K CHABHO pa3Anda-
IOIUMCS MUpPaM HaJeAdeT KBaAU(DPHUKAIIUI0O MAAOU3BECTHBIMHU JOCTOMHCTBOM U
3HAYUMOCTBIO; & UMEHHO — CIIOCOOHOCTBIO BBIpazKaThb IIeHHOCTU cyna. Caemo-
BaTEeABHO, IIPOOAEMBI MATEPHUAABHOTO XapaKTepa IMOAHOCTBIO He MCKAIOUEHbI U3
oIlepali KBaAU(UKAIIUKN»Y. DTOT ACIEKT IIPSIMO OTCHIAAET K PACCMOTPEHHOMY
BBIIIIE BOIIPOCY O OTMax.

11O mean u PYHKIIUK IIPABOBOH KBAaAU(UKAIIUH CM. HHXKE.
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Takum oOpa3oM, MBI HE MOKEM OOOHMTH BOIIPOC O CAOKHOCTH OIlepalluy, Ha-
IIPaBACHHOH Ha KBaAHU(HUKAIIMIO 00BEKTa, Oyab MM AesSHHE HAHM TEePMHH, CO-
[epKalluicad B HOPME; B 3TOM CIIEIIU(PUIHOCTE EBpocoro3a, KBasupuIupye-
MOTO HAHU CBOAMMOIO K IOHSATHIO COBMECTHOIO OCYIIIECTBACHHS ITOAHOMOYHM;
CAOKHOCTB, KOTOpasl BBIHYKJA€T HEKOTOPHIX aBTOPOB BbIpaXKaTbhb HUX HeELOBE-
pHre K caMmoMy HOHATHIO KBaaudukanuu. Tak, A. Opennseiir [Ehrenzweig, AL A.,
1961, p. 395] oxapakTepu3oBaA 3T0O KaK «HEKEAATEABHOE [JOIIOAHEHME K aMepPH-
KaHCKOM MOKTpHHE», B To BpeMs Kak IOurep [Juenger, F.K., 1993, p. 73] Ha-
3BaA 9TO 3araJl0YHBIM IIPOIIECCOM, €Ba AU HE KOATOBCTBOM.

CAOKHOCTh KBaAH(UKAIIUHU O0OYCAOBA€HA, B YACTHOCTU, ABOMHOM AOTUKOM
UAU PaAVKAABHOH pa3HHUIEH MeXAy Pa3AndYHBIMH ODO3HAYEHUSMH OOBEeKTa:
daxT ¥ IpaBo, MHAYKIIUA U AeAYKIIHs, KOHKpPEeTHOe 1 abCTpaKTHOe, JaCTHOE U
ob1rtee. OTU pa3AHMYHBIE IEPCIEKTHUBBI aHAANW3a PACCMAaTPUBAIOTCS, B YaCTHO-
CTH, Y€pe3 TOAKOBAHME, OTCIOZa U PUCK 3allyThIBAHUA ABYX MHTEAAEKTYAAbHBIX
onepanuii. lHTepec mccaenoBaHus KBasu(HUKAIIMHN B 3TOH CBA3U HCKaxKaeT-
cd TeM, 4YTO €€ 4acTO CMENIMBAIOT C ToAKOBaHHeM. Kak MbI IoraraeM, gaHHasI
cutyanus TpebyeT pazbsaCHEHUI dTHUX ABYX METOIOAOTHYUECKUX HHCTPYMEHTOB.

OueBuaHAas OAM30CTH MEXKAY TOAKOBAHHEM U KBaAW(pUKAaIMeH MOKET IIPH-
BECTU K CMEIIIEHUIO 3TUX ABYX onepanuii. Ho MOXXHO AWM OOIyCTUTH, YTO OOHA
M3 HUX SIBAFETCH YacThIO Apyroii? U1 uTo ellle XyzKe, He OyIeT AN KBaAU(PUKAITH
3aBHUCHMOH OT «CHCTEMATHYECKOTO TOAKOBaHUSA HOPMBD? Byny4du «Ha Gykcupe»
Y TOAKOBaHHUSsI, KBaauUKanus Oyer, TakuM o6pa3oM, HEOTAeANMa OT Hero, Co-
IIPOBOXKAAd €ro Ha Bcex aranax. OmHako o6paTuMca K CAOBAM BBIIIEYIIOMSIHY-
Toro P. Bykapu, coraacHO KOTOPOMY, «€CAH KBaAH(UKAIIHUS B3bIBAET O IIOMOIIH
K TOAKOBaHUIO, OHA €}0 He OTPAHHYUBAETCH, 10 Mepe TOTO KaK yraybaderca B
aHaAW3 CBOHUCTB KBaAH(DHUIINPYeMOro o6beKTa C IIEAbI0 BKAIOUEHHS €T0 B IIepe-
YeHb KaTeropuin [uur. no: Terré, F., 2004]!2.

Takum o0pa3oM, MOTYT HMETb MECTO HECKOABKO To3uliuii. KBaanduraiusa
MOZKeT IIOHHMAaThCd KaK IEePBBIM 3Tall Ipollecca IPUMeHeHNUsS HOPMBI, Pery-
AVpPYIOIIEeH pexRuM, IpPUMeHdeMbId B JaHHOU curyauuu. [pyroi 6ygeT mo3u-
IIUsI, COTAACHO KOTOPOH KBaAM(pHUKAaIINa 3aHUMaeT IIPOMEKYTOYHOE ITOAOKE-
HUeE, BBICTyIaeT TOYKOH paBHOBecHd MeXKAy (pakToM U mpaBoM. MHTepecHa
TaK¥Ke BEPCHs, COTAACHO KOTOPOH KBaAU(pUKaIlUsa He IBAFETCH HHTEAAEKTY-
aAbHOU OEeATEABHOCTBIO, HAIIPABAEHHOM TOABPKO Ha CTHAB M CMBICA TEKCTQ,
OHa IpeacTaBAseT coO0# omepaluiio padyMa B CTPOTO OYEePUYEHHBIX UM CAMUM
paMKax.

NHTYUTHUBHO IPEeACTaBAIETCS IIEACCO00Pa3HbBIM AOMYCTUTD, YTO BOIIPOC Ipa-
BOBOM KBaAU(HUKAIIMH lato sensu morpyzxaet I0pHUCTa B IIEAYIO CEPHIO PA3MBIIII-
AEHHHN O METONOAOTHH ITpaBa. OTa METOAOAOTHSI OCHOBaHAa, KakK MbI 3HAaeM, Ha
UHAYKIIUY, JeAyKIIUH, 3aKAIOYEHHUIX, YMO3aKAIOUEHHUIX 10 aHAAOTHUH, OIleHKaxX
u, MoxKeT ObITh, maske uHTyunuu [La Barthe, F., 2006]. CaemoBaTeabHO, IOILy-
CTHMO pa3AHudaTh ABa TUIla KBaAUMHUIIMPYIOUINX ollepanuii. IlepBbIit — HHKATO-
3UBHBIN, BTOPOM — KOHCTUTYTUBHBIH, IIPU 3TOM pas3An4dHe MEXKAY OIlepaTHBHOM
U JOKTPHUHAABLHOH KBaAU(UKAIIUEH TOATKHO OBITH COXPAaHEHO.

12 Cwm. Takxke: Terré F. Volonté et qualification. Arch. phil. dr., 1957. P. 99-100.
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TakuMm 06pa3oM, UHKAIO3UBHAs KBaAU(PUKAIIUS MPEANoAaraeT AefiCTBUE C
dakTOoM, cutTyanuei, CUCTEMOM, C KOTOPBIMU CBSI3aHBI PEKUMBI, B y3Ke CYIIe-
CTBYIOIIEM KOHIIEIITYAABHOM (IOKTPHUHAABHOM) HMAW IIPABOBOM AacCIIEKTE; B TO
BpeMda KaK KOHCTUTYTHBHAS KBaAU(UKAIINLA, HOCSIIAs UCKAIOYUTEABHO IOK-
TPUHAABHBIN XapakTep, IpearosaraeT UMEeHHO CO30aHue, IIOCTPOeHUE KOHIIEII-
Ta, ellle He OIIPeNeAeHHOIO B KaUeCcTBe ITPaBOBOI0 IIOHSATH, IPUEMAEMOTO U 10-
IIyCTHMOT'O HAYYHBIM COOOIIIECTBOM.

[TpuMeHUTEARHO K Hallled TeMe KBaAUuUKAIIUsS pacCMaTPUBAETCSI UMEHHO
B IIOCA€IHEM acCIeKTe: OHa IIPETeHAyeT Ha TO, YTOObI ObITH OJHOBPEMEHHO JI0K-
TPUHAABHOM M KOHCTUTyTHBHOH. C OMHOM CTOPOHBI, MBI T'OBOPUM O ABOMHOM
YTBEPKIAEHUU, COTAACHO KOTOPOMY HM KOHCTHUTYIIMOHHOE IIpaBO, HU MeXKIyHa-
poOHOE mpaBO HE CMOTAU H30e3KaTh 3TOH CHEeIU(PUKU, U YCUAUS, IIOTPadYeHHbIE
Ha aJarITalyio 3TUX ABYX OOABIIIHX IIPABOBLIX KATEropuil K EBpocoio3y B LIUPO-
KOM CMBICA€ AW B IMAaHE HNOHATUHHOIO 3axBartal'’, mpoaoAXKaioT OBITH IIpeaMe-
TOM [1e6aTOB UMEHHO I10 3ToMy Bompocy. C Apyroil CTOPOHBI, B OTHOIIIEHHU €B-
pore#ickoii JOKTPHUHBI HEOOXOAMMO MPU3HATE U €€ «CHEeIU(PUIECKH OPUTHHAAD-
HOe» CyIIIECTBOBaHUE, U IIOAHOIIEHHYIO HAECHTU(PHUKAIIHIO ee 0OBEKTA Per Se, T. €.
HE3aBHUCHMO OT YK€ CYILIECTBYIOIIUX KaTeTOPUH; 3Ta HACHTHU(MPUKAIIUT MOKET
OBITH OCYIIIECTBA€HA TOABKO IIEHOM YCHAWH M0 pa3paboTKe KOHIIEIIIIHUA IT0CPEI-
CTBOM OTIEPAIlNH JOKTPHUHAABHON KOHCTUTYTHBHOM IIPAaBOBOM KBAAU(DUKAIINH.

[Tocae 3TUX BBOOHBIX PA3MBIIIIACHUH ITPOIOAYKHM HAIlle UCCA€OBAHUE, YIU-
TBIBasl, UTO IIPABOBBIM OOBEKTOM, ITOJIAEIKAIIUM KBaAU(MUKAIIUU, SBASETCS
UMEHHO 3Ta creludguka EBpocoro3a, paHee oTMedeHHas B IIOCTAHOBACHUH I10
neay VGL et Costa m HemaBHO HOATBEpPIKAeHHAas B 3arkaroueHuu Cyma 2/13 ot
18 nexabpsa 2014 r. OgHAKO B OCHOBE 3TOM HMPaBOBOM CIIEITU(PUKU AEKUT CO-
BMECTHOE OCYIIECTBAEHHE TOCYIAaPCTBEHHBIX MHMOAHOMOYHNH. IMeHHO 3Ta o0mI-
HOCTBH OCYIIIECTBASIEMBIX [TOAHOMOYHI, 3Ta CBSI3KA MOCYIaPCTBEHHBIX IIOAHOMO-
4uii, KOTOpbIe MOTYT OBIThH aKTUBUPOBAHLI B paMKax Coio3a, XapaKTepHU3yeMbIX
IIOAUTOAOTAMU ITIOHSITUEM «COBMECTHOTO CYBEPEHUTETA», IBAIETCS TOUKOM IIpPU-
BA3KU BCEH KOHCTPYKIINH.

CaegoBaTeAbHO, U 9TO BIIUCBIBAETCH B U3A0XKEHHbBIE BhBIIIIE AeHACTBUA 10 IIpa-
BOBOM KBaAU(UKAIIUU, MBI JOAJKHBI YIOCTOBEPUTHCA B TOM, YTO IIOHSTHE CO-
BMECTHOI'O OCYIIIECTBAEHUSI [IOAHOMOYHH SIBASIETCS KAIOYOM K ITOHHMaHHIO BCeH
IPaBOBO# cucTeMbI EBpOCOI03a, a TaKKe B O0BbICHEHUHU C €r0 [TOMOIIBIO UIEH-
TUYHOCTH IIOCAEIHETO0. DTOT aHaAU3 CTPEMUTCS OBITH CKOPEE IIOCAENOBATEAD-
HBIM, HHTPOCIIEKTUBHBIM, YEM BCEOXBATHIBAIOIIIUM HAU II€AOCTHBIM, IIPETEHIY-
IOIIMM Ha onpeneseHue EBpoCoOr03a Kak IIeAOT0 (€ro BHEUTHEY UACHTHIHOCTH ).

13 Bo3HHKAaET BOIIPOC: HE CTABSIT AU ITOJ] COMHEHIE COOCTBEHHbIE KOHIIETITYaAbHBIE OCHO-
BbI 9TH [IBE 3HAYUTEAbHBbIE KAaTE€TOPHUH ITyOANYHOIO IIpaBa II0CPEACTBOM aaallTalluH,
pacIInpeHusd / IPUCIIOCOOAEHUS UX KOHCTUTYTUBHBIX ITIOHATHY B IIEAX OCMBICACHHSI
EBpocoio3a B €ro CTporo eOUHHYHOCTH. B 3TOM CMBICAE OYEHB HAAIOCTPATHBHBIM
0b1a PpaHy3cKuil pedpeperayMm 2005 r. 110 JOTOBOPY O Co3maHuU EBponeiickoi KOH-
CTHUTYLIUH.

WneHTHYHOCTD, a 3HA4YUT, IIPUPOAA, OIIpeAeAdeMas IIPUBACUYEHUEM KPUTEPHUEB KOH-
CTUTYLIMOHHOTI'O IIpaBa U MEXXAyHapOIHOrO IIpaBa.
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Takum o6paszoM, A HAC KBaAU(DUKAIIHS COCTOUT B IIOCTPOEHUU METOIOAOTH-
YEeCKOI'0 KOHCTUTYTHBHOI'O OObEKTA [MOHATHSI — & UMEHHO ITOHATHS «COBMECTHOE
OCYILIECTBACHHE ITOAHOMOYHI», naBas BO3MOXKHOCTH IIOHATH, OOBSICHUTD, AATh
nH(popMalrio o EBpocorose rmocpeacTBOM IIPUBACYEHHS 3TOTO IIPABOBOIO HH-
CTPYMEHTA.

To, Kk yeMy MbI cedyac HIbITaeMcd IIOAOMTH, — 3TO IIOHATHE COBMECTHOTIO
OCYILIECTBACHUA IIOAHOMOYMM, O KOTOPOM AYyMAIOT, YTO OHO ABASIETCH BEPOLAT-
HOM — HO IpHUEMAEMOH AW? — IIPaBOBOM KBaau(UKallueidl BHyTPEHHEU CIIeIy-
duku EBponetickoro Coro3a. [JpyruMu cAOBaMH, TO, YTO IIPEACTABASIET (PAKTOP
UOEHTU(PUKAIINHN, caMOM HAeHTUYHOCTH Co103a, SIBAIETCSI UMEHHO €TO CIIeIIH-
(PUYHOCTHIO; 3TA CIIEIIU(PHUIHOCTD, KAK MBI y3K€ TOBOPHAH, HE OANAEeTCH AFOOOH
IIOIIBITKE BOBACUYEHHUS €€ B KOHIIEIITYaAbHbIE KAACCHUYECKHUE KATErOPUU IIyOAMd-
Horo nmpaBa. UanentuyHocTs EBpocoro3a, paccmarpuBaeMad IO4 APYTHM yTAOM,
Oymer, TakKUM 00pa3oM, HEOTAEAUMA OT IIOHSTHA COBMECTHOTO OCYLIECTBACHUS
TIOAHOMOYHH; OHAa OyAeT 4acThiO 3aKOHA, CaMOM XapaKTEPUCTUKOH — a 3HAYHUT,
naeHTUYHOCThIO EBponetickoro Coroza. [loaTomy 3amada, cBg3aHHag C IIPOSC-
HEHHEM IIOHATHHA COBMECTHOI'O OCYIIECTBACHHA ITOAHOMOYHUH, ABAAETCHA KOH-
LENTYyaAbHO 3HAYUMOM IAd9 NPHAAHHUYI IIPaBOBOY (POPMBI TOMY, YTO Ha3bIBaIOT
crieruduyHOoCcTHI0 Coro3a.

CriertucpuysocTs Cor03a HE BBIBOAUTCS U3 IIPOCTOTO YIIPAsKHEHHUS B CTHAE
UAM TUIIOBOY (DOPMYAUPOBKHU, UMEIOIIEN CMBICA IAS eaeit qemoHcTpanuu. OHa
ABASETCH UAEHTU(DUIIIPYEMBIM, HeJaBHO KOHCOAUIUPOBAHHBIM I[IOCTPOECHHUEM.

KoMMyHHTapHUCTCKasds M YHHOHHCTCKasd OOKTPHHBI JAaBHO INBITAAHCH OCBO-
6onute EBpocoro3 (EBpormeiickoe CoobIlecTBO) OT KBaAU(UKAIINI €ro 3CCEeH-
IMUAAUCTCKUX I[O3UIINH, Oyab OHM KOHCTUTYILIMOHHOH HAM MEXIyHapOMHOMH
npuponsl. TakuM obpaszoM, uMes B Buny Hambosee 3p(PpeKTHBHYIO HOKTPHUHY,
npodeccop Baroman yke naBHO IpemaaraeT, 4Tobbl EBpormetickuii Coro3 mpu-
[EPKUBAACS KOHIIETIITUH CIlelinHUKH. Peyb naeT o caMoM BEpHOM CIIocobe IT0-
CTPOEHUS HEHTPAABHBIX HHCTUTYIITHOHAAUCTHYECKUX PACCYKIEHUH, CBOOOTHBIX
OT KaKUX-AN00 3apaHee OIpeqeACHHBIX KOHIIETITYaAbBHBIX ITPUBA30K, YTOObI Heli-
TPaABbHO 3aredaTAeTb 00beKT «EBpomeiickuii Coro3» B HAy4HOM IepCIrieKTUuBe!®.
VMeHHO IIpUBAE€YEHHE 3TOM KaTEropuu — CHelUu(UKU — SBAFETCS OTIIPaBHOH

15 HemaBuo EBpocoro3, kak OPNI, 6bia B30ymopaskeH B CBSI3H C JOKAQIOM O KpakHeit
HUIIleTe, I/le YIIOMHWHAAWUCH KOHIIEIITyaAbHble HHCTPYMEHTBI, KOTOPBIE ITOAHOCTBIO
yCTapeAu U TaK U He OBbIAU IOHATHI: Ae(PUIIUT AEMOKPATHU, BO3POXKAeHNE EBpPOMILI,
IIepecMOTp TPaAUIIMOHHOTO ITpaBa, XKaHaapM EBporel... CM. mHPOPMAITMOHHBIH OT-
geT No 407 CeHara, IIOATOTOBAEHHBIH OT UMEHU KOMICCHH I10 €BPOIEHCKUM IOeAaM,
0 mepcriekTuBax EBpocorosa, npenacraBaeHHBIH P. Bernard-Raymond. Yrenue aToi
paboThl TTOKAa3bIBAET, HACKOABKO CKYZIEH (ppaHIly3cKuil aHasui. Hamboaee ympyda-
IOIIMMHU U JOCTOMHBIMU COXKAACHUS SIBASIOTCS «Pa3MBIIIACHHSI» O HEM3MEHHOM IIpa-
Be (rOBOpAT TakxXKe U o «apaBe CoobliecTBar), ITIOATOTOBAEHHBIE THCTUTYTOM UMEHHU
XK. Oeaopca. Cwm.: Bertoncini Y., Vitorino A. Réformer la “gouvernance” européenne
pour une fédération d’états nations plus légitime et plus efficace. Paris, 2014. Sept.
(80 p.).

OPNI: urpa caoB OPNI — OVNI (OVNI — HAO, Heoro3HaHHBIH AeTaroIuil 00BEeKT;
OPNI - Heorro3HaHHBIA MyOAHYHBIN 00BEKT) (npumeu. peod.).
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TOYKOM A BCECTOPOHHETO M CHCTEMHOTO aHAAN3a, II03BOASIIOIIET0 OTPA3UTh U
BPOXKIEHHOE, U IpHoOpeTeHHOe CBOoeoOpasue eBpoIleficKoil MHTeTpaIlui.

B To ke BpeMs MOXKHO YTBEPXKOATb, YTO HCIOAB30BaHHE 3TOTO BbIpaiKe-
HHUY CBUIETEABCTBYET O cAaabocTH ItpaBa. Hamo anm mpu3HATL OrpaHHYeHHOCTh
€BPOIIEHCKOTO TEOPETHYECKOI'0 aHAAM3a, KOTOPBIH CTAaAKHBAETCd C PeasbHBI-
MH TPYZHOCTSIMH B IIPOABHKEHHUU ITOHATUHHOIO aIiapara, HOBBIX KOHIIEIITY-
AABHBIX MHCTPYMEHTOB, YTOOBI IIOHATE ATy CIIEIIU(PUKY, 8 UMEHHO CHeIH(PUKY
Coroza? 3agBaeHue, uTo EBpora crenuduyHa — YTO OYEBUIHO — HE TTO3BOALET
OOBSICHUTD C IIPABOBBIX IIO3UIIHY €e caMOOBITHOCTB, ee npupony. Kpome Toro,
IIPOBO3rAAIlleHHAs TaKHUM 00pa3oM crieliuuKa He uMeeT comepkanudg. OHa —
BCEr'o AHUIIB O6OAO‘-IKa, XO0Td U KBaAI/ICpI/H_II/IpyIOH_[aH, KoTopad AWMIIIb JAa€T BO3-
MOXKHOCTh TOBOPHUTH 000 BCEX MCXOMAHBIX dYepTax EBpocoros3a. O4eBUOAHO, UTO
OHa HE 4dBAAETCHd KOHIIECIITYaAbHBIM HWHCTPYMEHTOM, OII€EPATHBHO-IIPABOBBIM
AHAAUTHYECKUM OOBEKTOM.

TeMm He MeHee KOMMYHHUTAPUCTCKasd JOKTPHHA 80-X IT. IOIIBITAAACE ITPEIAO-
KUTH OoAee TEOPEeTHIEeCKH OPUEHTUPOBAHHYIO U ITOCAEIOBATEABHYIO KBaAUDU-
Karuio. Takyio KBasu(OUKAIUIO CAEAYeT HCKaTh B 00CykaeHnH EBpomeiickoro
Cynma o meay 1/78 ot 14 Hosi6ps 1978 1.1°, 1OBOABHO MaAOHU3BECTHOM, ITOCKOAb-
Ky DOCTATOYHO AaBHEM M OTHOCdIIeMcd K EBpaToM, IpH TOM YTO OHO IITHPOKO
IIUTHPOBaAOCH B 3akatoueHuu Cyma 1/9417 o TATC (FeHepasbHOE CoTAallleHHE
II0 TOPTOBAE YCAyTaMH) B OTHOIIIEHHHU OOIIEH CTPYKTYpPbl HPOLEAYPEl KOHCYAB-
TATUBHOTO 3akKAlOdYeHUd. [IpaBuTeabcTBO Beabrnu mpocrao Cyn BBEIHECTH pe-
IIIEHHE II0 PSAy BOIIPOCOB, KACAIOIIMXCH PACIIPEAEACHUS ITOAHOMOYUN MEKIY
Coo00111eCTBOM U TOCYZApPCTBAMHU-UYACHAMU B CBS3U C 3aKAIOUEHHEM IIOM OTHU-
o MexXayHapoJHOTO areHTCTBa 110 aToMHOM sHepruu (MATATO) coraamrenus
0 (pU3UUECKOH 3alluTe IAePHBIX MAaTEPUAAOB, YCTAHOBOK U IepeBo3oK. Cyx mmo-
TpeboBaa yuacTusa EBpaToM B meperoBopax Iio BOIPOCAM, OTHOCHIIIUMCH K €T0
COOCTBEHHOM KOMIIETEHIIUU.

OpHako B xome 3Toro oocyxkneHuss Cya HU3A0KHUA B II. 27, 9TO «IIpaBO COO-
CTBEHHOCTH Ha PACIIEIIASIOINUNCT MaTepras ObIAO COCPELOTOYEHO JOTOBOPOM
B PyKaxX COBMECTHBIX I'OCYZapCTBEHHBIX OPraHoB, T. €. B pykKax CooOuiecTsa.
TakuMm 06pa3oM, UMEHHO OHO M TOABKO OHO B COCTOSIHUH 00€CIIeYHThH ObIIue
norpebHOCcTH CoO0IIIeCTBa B YIIPAaBACHHUHU SICPHLIMU MaTepHasaMiy. Bripaxke-
HHE «COBMECTHBIE I'OCYyAapCTBEHHBIE OpPraHbl» BHOBL IIOABUTCA B BBIBOJAX I'€-
HepaabHOTo anBokata Mamypo 6 ampeasa 2006 r.'8: «B HanmAydIIInX HHTEpecax
Coob1tecTBa IepenaTb 9TH MaTepPHaAbl “COBMECTHBIM I'OCYIapCTBEHHBIM Opra-

O6cyzxnenue 1/78, Rec. 1978, c. 2151. Ob6cyzKaeHue IPUHATO B COOTBETCTBHH C II. 3
ct. 103 JoroBopa EBpaToMm — mpoeKT KOHBEHIIMM MeKIyHapOoaHOI'0 areHTCTBa II0
aTOMHOM 5Hepruu 06 oxpaHe IAEePHBIX MAaTEPHAAOB, YCTAHOBOK U II€PEBO30K.

17 Bakarouenue Cyna ot 15 HosiOpsa 1994 r. EU:C:1994:384. 3akaouenue «KomreTeH-
g Coob1riecTBa 3aKAIOYATh MEXKAYHAPOAHBIE COTAAIIIEHHUS B chepe YCAYT U OXPaHbI
HHTEAAEKTYaABHOH COOCTBEHHOCTH» — IIpolienypa ct. 228, nap. 6 [loroBopa o EBpo-
netickom Corose.

3akaroyeHue 1/78 TakKe IIUTHPOBAAOCH B BBIBOZIaX I'eHEPAABHOI'O afBoKaTa Mamypo
B OTHOILIEHUH IIPEIOAUIIMAABHOIO BOIIPOCA, 3a/IaHHOTO HEMEIKUM cynoM. Industrias
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HaM”, 06AaIaI0NINM IIpeporaTiBaMU rocyfapcTBeHHOH BaacTH. PopmupoBaHue
COBMECTHBIX TOCYIaPCTBEHHBIX OPTAHOB CBA3aHO B 9TOU CUCTEME C KOHKPETHOMH
3amadeil, 3aKAIOYAIONIENCS B IIPOIOATKEHUN OOIIel ITOAUTHKH CHAOXKEHUSI).

[IpencraBUTEAM KOMMYHHUTAPHUCTCKON NOKTPHHBI, B Y4acTHOCTH 2K. Byarou
(J. Boulouis) u I'. Ucaax (G. Isaac) (mocaeanuii emie B 1982 r. B cBoel 3HaMeHU-
Tol pabore [Isaac, G. and Blanquet, M., 2018]), yBuaeau B 3TOM €IUHCTBEHHO
BEpPHYIO MOIBITKY IIpaBoBOoM KBaaudukamuu CoobIecTBa, a Tak:Ke CBOEeBpe-
MEHHOE OIIpefleAeHHe ITPUPOAbl KOoMIIAeKca KoMmIetTeHIUi. Ho Ha 3TOM mccae-
JOBaHHA IIPEKpPaTHANUCh. KOHEYHO, MOXKHO OCIHOPUTEH TOT (PaKT, YTO ITO AEAO
KacaeTcd BecbMa CIIEIIM(PUYECKOro cAydad, CBI3aHHOro ¢ EBponeiickuMm coob-
LIIECTBOM II0 aTOMHOM HEPTUH M CIIOPOM OTHOCHUTEABHO €I'0 BHEIIIHUX COoTAallle-
HU. B To 3Ke BpeMs, U MBI BEpHEMCS K 3TOMY I1033K€e, UCIIOAb30BaHUE ITOHSITHS
«COBMECTHBIE TOCYyAapPCTBEHHBIE OPraHbl», KOTOPOE TEOPETUIECKHU HEHUTPAABHO,
HO UMeEeT CBOI0 cpepy OXBaTa, C IMOAB30H MOXKET OBITh YBSI3aHO C KOHIIEIITHEH
«COBMECTHOI'O OCYILIECTBACHUS KOMIIETEHIIHH».

OTH TeoOpeTHYEeCKHUe [TIOAOKEHHUS, 0UE€BHUIHO, SBASIOTCS IIAOIOM IIPEXKHUX pa3-
MBIIIIA€HU, KOTOpPBbIe OCHOBAHBI Ha (haarMaHCKuX pelneHuax Cyzna, ¢ yoeskaeH-
HOCTBIO ITOATBEPKAEHHBIX HEAAaBHO B OTPHUIIATEABHOM 3aKAodeHuu Cyna 2/13,
BbIHeceHHOM 18 nmekabpst 2014 r. orHOocuTeAbHO CoOraallleHUs O ITPUCOEIHNHE-
Huu EBpocoio3a Kk EKITY!. [IBa peuternus Cyna, K KOTOPbIM MbI 3[1eCh O0paTUM-
cs, — 9T0, KOHEYHO, peltenus Van Gend en Loos (1963) u Costa®® (1964).

[TepBoe peleHHe, BEBIHECEHHOE Ha OCHOBE IIPOTHBOPEYNBLIX BBIBOJIOB I'eHe-
pasbHOro anBokata Pemepa M oTKasa OT MHTETPATHBHOM AOTMKU B HHTEpecax
CoofiiecTBa U €ro mopsaka, HO Ipekae BCEro Ha 0Aaro (pu3uYeCKUxX U IOpHU-
OUYEeCKHUX AUI[, KOTOPbIE C 3TOI'0 MOMEHTAa CTAHOBATCS NEeHCTBUTEABHBIMHU 3a-
ABUTEASIMU, OTBEpPraeT BCIO HHTEPHAITMOHAAUCTCKYIO KOHCTPYKIIUIO ITPUHIIHIIA
npsMoro aetictBus?!. B aToM mepBoHAYaABLHOM pelIeHHH, KOTopoe TpeboBao
CBOETO IIPOJOANKEHHS — a 3T0 OyzneT peruenue Costa, — pacCyzKIOeHUS CyLAel, BbI-
CTPOEHHBIE B ABa 3Tara, o0pasyloT, II0 HAIlleMy MHEHHIO, OCHOBBI IIPAaBOBOMH
crennuky HblHelrHero EC.

Nucleares do Brasil SA, Siemens AG contre UBS AG, Texas Utilities Electric Corporation.
EU:C:2006:230. Cyx He BbIHEC PEIIECHUS.

19 Bakarouenune Cyma 2/13 (maeHapHoe 3acemanue) or 18 mexkabps 2014 r.
EU:C:2014:2454. 3akaiodueHne, BBIHECEHHOE B COOTBETCTBHUM C Itap. 11 cr. 218 [o-
roBopa o (pyHKIIMOHMpoBaHUU EBponetickoro Coro3a, 110 IIPOEKTY MEXKAYHAPOILHOTO
coraalreHus o npucoeauHeHnn EBponeiickoro Coro3a K EBponeiicKoll KOHBEHIIMH O
3aIlyTe IIpaB Y€AOBEKa M OCHOBHBIX CBOOO H O COBMECTHMOCTH 3TOI0 IIPOEKTAa C J0-
roBopamu o EBponetickom Coroze u EC u o dpyrkumonnposanuu EBponetickoro Co-
103a.

20 TlocranoBaeuue Van Gend en Loos, EU:C:1963:1. AKTBI cuMIio3uyMa 0 5S0-AeTHU BBI-

HeceHud perrenusa Van Gend en Loos. http:/ /curia.europa.eu/jcms/jecms/P_95693

21 Cratpa 12 [doroBopa o6 ydpexxkaeHUM EBpPOmEHCKOro 3KOHOMHUYECKOTO COOBIIeCTBa

(ct. 23 HoroBopa o dyHKIMOoHHpoBaHuU EBpomeiickoro Corosza). CMm. Les grands
arréts de la Cour de justice de I'Union européenne, Dalloz, 2014, No. 41, c. 562 u
anee.
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Bo-nepBrix, Cyzn orchiaaeT K [JoroBopy o0 yupexraeHUr EBpPOIIEHCKOro 3K0-
HOMHUYECKOTO COOOIIECTBA, IIEAb KOTOPOIO «3aKAKYAETCS B CO3MaHHH OOIIETO
ppIEKA, PYHKIIMOHUPOBaHUE KOTOPOTO KacaeTCcd HEIIOCPEACTBEHHO I'pasKIaH».
B aToit cBa3u Cyn HanoMuHaeT, 4To IIpeaMbyaa [loroBopa amgpecoBaHa Hapo-
JaM ToCyJapCTB M YTO IIOCAE€IHHE YIaCTBYIOT B IIPUHATHHU COBMECTHBIX pellle-
HUY dyepe3 opraH (KOTOpPBIM cTaHeT EBpomedckuil mapaaMeHT), a TaKXKe OHU
MoryT ccrlaaTthes B Cyne EBpometickoro Coro3a Ha npaBo CooblecTBa mocpes-
CTBOM OCYILIECTBAEHHUS IIPOLIEAYPhI IIPEIANIINAaAbHOrO0 3arpoca. HezaBucumo ot
HAIIMOHAABHOTO 3aKOHOIATEABCTBA, H 3TO OOLIWHA ITpUHIINI, 10 MHeHHu Cyna,
npaBo CooOlIecTBa HpeaHa3HAYEHO [IAS CO3JAHUA IIpaB YACTHBIMU AHUIIAMU;
«IIpaB, KOTOPbI€ CTAHOBATCS YaCThIO UX ITPABOBOTO HACAEIUSI).

Takum o6pazoM, KOHCTPYHUPOBAHHUE IIPUHITHIIA IIPSIMOTO AeHCTBUSA 00yCAOB-
A€HO HE 4YeM HHBIM, KaK YeTKO BBIPasKE€HHOM BOAEH TOCyapCTB — COCTaBUTeAeH
HoroBopa. Ho, kpome Toro, Cyn cuuTaeT, 4TO OAS TOTO, YTOOBI CAEAATH ITPUH-
LUIT OIPAMOTr0 AeHCTBUA MOCTOSHHBIM (YTO IIO3BOASET U30eKaTh Ka3yHUCTUKH?2)
U AeMCTBYIOIIUM Ha BCEM IIOA€ IOTOBOPA, 3Ta BOAS COCTaBUTEAEH IIPE3IOMHUPY-
eTcs B 00s13aTEeABHOM IIOPSIKE B CHAY CIIEIIU(HIECKOro XxapakTepa Jorosopa.

OtoT crienuUUecKU XapaKTep IBASIETCS BTOPBIM AOTHYECKHM O0DOCHOBA-
HHUEM PacCyxKAIEeHUs, KOTOpoe OBIAO 3aA0XKEHO yke B 1963 r. © He mepecMma-
TPHUBAAOCH, 32 HCKAIOYEHHEM ToH dacTh (DOPMyAHMPOBKH, KOTOpad HHKOIIA
He TOBTOPSIAACH mocAe pelieHus 1963 1.2 ®opMyAHpPOBKA CAHIIKOM XOPOIIIO
HM3BECTHA, HECMOTPS Ha €€ HEeCOBEPIIEHCTBO M COMHHUTEABHYIO IOPHUIUYECKYIO
CTPOTOCTD, IIOAOOHO BBICKA3BIBAHUAM pro domo. OTpaHUYHNMCS AUIIE €€ BOC-
mpousBeneHueM: «/JoroBop mpencraBageT coboM HedTo Goablliee, YeM IIPOCTO
coraallieHue, KOTOpoe CO3/1aA0 ObI B3aUMHBIE 00sS3aTEABCTBA MEXKAY Tocyap-
crBaMu <...>; CooluiecTBo mpeacraBasgeT cob0OM HOBBIH HPaBOBOM ITOPSIOK
MEXKIYHapOLHOTO IIpaBa, CyObeKTaMHU KOTOPOro IBASIOTCS HE TOABKO rocynap-
CTBa... HO U UX I'pazkaaHe».

Perrenvie Cyzna o neay «Paamunnmo Kocra (Flaminio Costa)», o cyTu 1 o0beMe
KOTOPOT'0 MBI 3/1eCh He OyZeM FOBOPUTH?!, IBAIETCS IIEPBBLIM, B KOTOPOM, IIyCTh
J[laske TOABKO OIUH pa3, UCIIOAB3YeTCH 0co00€e IIpuAaraTeAbHoe. JTO pellleHue He-
BO3MOXKHO IIOHHATE 0€3 COIIOCTAaBAEHUS C Te€M, KOTOpoe ObIAO IIPHUHATO B 1963 1.,
B TOM CMBICAE, YTO OHO 3aB€pPIIAET OCHOBOIIOAATAIOIIUN IIPOLIECC IPUOPUTETHO-
ro npuMeHeHud npasa EBpocoro3a. Ho uro npumedareabHO B aeae Kocra, Tak
3T0 TO, Kak Cyz 060CHOBaA IIPUHIIHI BEPXOBEHCTBA IIpaBa AOTHKO-AEAYKTHUB-
HBIMHU PACCY’KIECHHUSIMH, CBSI3aHHBIMHU C aBTOHOMHeH nmpaBa CoobiilecTBa; aBTo-

22 TIoMHMO KPHUTEPUEB SICHOCTH, TOYHOCTH U 6€3YCAOBHOCTH, KOoTOpble Cy yCTAHOBHA B
TOM K€ PEIIeHHH.

23 OTMeTHM, YTO CChIAKA Ha mpupomy (crT. 23), crenuduKy KOMMYHUTAPHOTO MMOPSaKa
paccMaTpUBaeTCs IIOCAE MEPBBIX ABYX YacTel, KACAIOIIUXCS CO3MaHUsa ODIIETO PhIH-
Ka U, KaK CAEICTBHE, IIpaBa AIOAeH Ha IIOAYYEHHE BBITOAbI OT IIPHUHIIUIIA IIPSMOTO
JIEUCTBUS.

2% BepxoBeHCTBO IIpaBa EBpomefickoro Coro3a: HHTETrpalys K OLIEHKa IIPUHIIHIIA.

50 aet mocae peurenusa Cyna EBpometickux CoobuiectB Costa C/Enel, maTepuaabl
KoarokBuyMa, Auaab 2, 31.03.2014, Europe, supl. au No. 7, juillet 2014.
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HOMHSI, KOoTopasl B JAeHCTBUTEABHOCTH OOyCAOBA€HA HE CTOABKO HCIIOAHEHHBIM
peleHreM CyObH, CKOABKO KOMMYHHUTApPHOH IIPHUPOAOH IIpaBOBOH CHCTEMBI U
pBIHKA, co3nmaHHBIX [JoroBopoM: «Takum obpasom, IIpaBo, IIOPOXKIEHHOE aBTO-
HOMHBIM CYOBEKTOM, HE MOZKET B CHAY CBOEro II€PBOHAYAABHOIO CIIelHduye-
CKOTO XapaKTepa IIPOTHBOIIOCTABAATHECH B CyAe0HOM ITOpsiaKe KaKoMy Obl TO HU
OBbIAO BHYTPEHHEMY 3aKOHY, He Tepdd IIPU 3TOM CBOEr0 KOMMYHHUTAPHOTO XapaK-
Tepa U He CTaBd II0J] COMHEHHE IIPaBOBYIO OCHOBY caMmoro CoobiiecTBan.

MsI mMeAr BO3MOXKHOCTD I0Ka3aTh AOTHUECKHUE CBS3H, KOTOPbIE CYIIIECTBYIOT
MEXK/y HMOHATHSIMH OOIIIETO U CIIEIIM(PUYECKOro B IIPaBOBOM IIopsake EBpoco-
03a [Monjal, P.-Y., 2008]. B yacTHOCTH, UMEHHO Ilepeada IocyIapCTBEHHBIX
IIOAHOMOYHH, B 0083aTE€ABHOM ITOPAAKE OCYLIECTBASEMAas COBMECTHO rocynap-
cTBaMH, IpuaaeT EBpocoro3y ero ocolyro caMOOBITHOCTBH. OTa HAECHTHYHOCTD,
IIpeK/1e BCEro, SBASETCS OCHOBOM ITPUHITUIIA BEPXOBEHCTBA IIpaBa B TOH Mepe,
B KakKOM camo cymiectBoBaHue Co00IlecTBa, KaK TOTO JKEAAIOT TOCyZapCTBa,
MMeEeT CMBICA TOABKO B TOM CAydYae, €CAH IIPEBAaAUPYET ero 3aKoH. Takum obpa-
30M, BEPXOBEHCTBO IIpaBa IIPOUCTEKAeT B OOABIIIeH CTEIeHH N3 KOMMYHUTapP-
HOH npupozab! [loroBopa rocyJapCTB, BXOAAIINX B OO PBIHOK, YCTAHOBACH-
HBIM JIOTOBOPOM, YTO IIOCTYAHUPYET 3K3UCTEHIIMAABHYIO aBTOHOMHIO IIOPSIKA,
HEXKEAU U3 TaK Ha3bIBaeMOI'0 yCTAaHOBAEHHUS «HOBOTO IIPaBOBOI0 IIOPSAKA MeEXK-
AYHApPOIHOTO IIpaBar. ITOT HOBBIH IOPSIZIOK, €CAH OH CYIIIECTBYET, 00YCAOBAECH
€r0 KOMMYHHUTAPHON CIelu(PUKOH; CIIeIIN(pPUKOH, KoTopas IIOCTyAHUPYeT aBToO-
HOMHIO IIOpsAKa WM HOPMaTHBHOe BepxoBeHCTBO. CoBceM HemaBHO Cyn mmea
BO3MOKHOCTb HAIIOMHUTDH 00 3TUX «OCHOBAX).

Bakarouyenue Cyna EBponetickoro Coroza 2/13? Becrnioae3Ho u npeackasye-
Mo! 3a IAThAECAT AET B IIPHHITUIIE HUYEeTo HOBOro. MHOTH e KOMMEHTATOPEI ObIAK
YOUBAEHBI, pa3odyapoBaHbl U Jaske [IIOKHUPOBaHEI ITo3unuei Cyaa, BbIpaskeHHOH
18 mekabpsa 2014 r. 110 BOIIPOCY IIPOEKTAa coraalleHus o npucoenuHesnn EC K
EBpomneickoii KOHBEHIIUU II0 IIpaBaM 4deAoBeKa. Ho mouemy 3To 3akarodyeHUe,
BBIHECEHHOE Ha oCHOBaHUHU cT. 218-11 [loroBopa o oyHKIIMOHHUPOBaHUU EBpO-
netickoro Corosa 10 3amnpocy Komuccuu, Tak yauBager? Ham npencraBagercs,
Y MBI TOBOPHAH 00 3TOM ITpU APYyrUuxX odcTogreabcTBax [Monjal, P.-Y., 2013], uto
Takad MO3UIlus Oblaa HE TOABKO €IMHCTBEHHO BO3MOXKHOM, HO U COBEPIIEHHO
IIpeacCKa3yeMOH.

Boaee Toro, kak aT0 cUMBOAWYHO nas Cyna — BBIHOCHUTH PEIIEHHE dYepes
50 aet nocae mocTaHoBAeHUd 110 fAeAy Paamunumo Kocra, cTaBIero ocCHOBOIIOAA-
ralolIuM AT CO3JaHUs KOMMYHUTAPHOTO CAMOPETYAUPYEMOTrO IIOPAaKa, TepMe-
TUYHO 3aKPBITOr0 U BCEOXBaThIBAIONIEro. Bripouewm, 3akarodenue 2 /13 B 3HAYH-
TEeABHOM CTEIIeHU OIIUPAAOCH Ha IPUHIIUITHAABHBIE COOOpaskeHUs 110 AeAy 6 /64,
IIPY 9TOM CYIIIECTBEHHO KOPPEKTHPYS HX. OTO 3aKAlOUeHHe TpebyeT Oecumc-
AE€HHOTO KOAWYECTBa 3aMedaHui, 1o popMe u 1o cymiecTBy [Jacqué, J.-P. and
Labayle, H., 2015].

MsI cieaaeM TOABKO TPH.

[TepBoe 3ameyaHMe KacaeTcd B BBICIIEH CTEIIEHH HIEOAOTHMYECKOM OIIEHKU
npenMera, IpHUpPoaa KOTOPOr0 MHOTZA €1Ba CKPbIBaeT IIPEAIIOYTEHUS TeX HAU
WHBIX KOMMEHTATOPOB HAH TOTO HAW HHOI'O HHCTHUTYIIMOHAABHOTO CYOBEKTa.
B aToM cMmBbIcae 3aRAIOUeHHE 2/ 13 B TOM, 4TO KacaeTcs ero (OpMblI U CyIIIeCTBa,
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MOZKET, II0 HaIlleMy MHEHUIO, OBITH OILIEHEHO TOABKO IIPH YCAOBHH O3HAKOMAE-
HUS C «BbIBomaMm»?® ['eHepaabHoOro amgBokarta /3. Kokorra (J. Kokott), comep-
KAIUMU 32KAIOYEHUS 110 OTYETHOCTH IIPOEKTA COTAAIIIEHUS O IIPHUCOEINHEHUH.

B ¢opmyaupoBke, rpaHnygarieii ¢ HETOYHOCTBIO U /HUAW BBI30BOM, MBI MOTAHU
ObI yTBEpPKIATb, YTO TaM, I'Zle BEIBOALI HOCAT IIOAUTHYECKHUY XapaKTep, 3aKAI0-
YeHHEe SBASeTCd IOpUANYEecKUM. Tawm, e HAEOAOTHd allpHOPH HOAIIUTHEIBAET
IIPaBOBOE MBIIIACHHE KaK OOIIEITPUHATAS U HEOCIIOpUMasi I0TMa, — 3TO BBIBO-
ObI, TAe 3aKOH HCCYLIAaeT CTPACTH — 3TO 3aKAlodeHHe. VIHBIMH CAOBaMH, €CAU
[MaHHOE MHEHHE UMEeeT IIPUHIIUITHAABHO HICOAOTHYECKOe H3MEpPEeHUe, a 3HAYUT,
U IOAUTHYECKOe?, 0HO, HECOMHEHHO, OTHOCHUTCS He K 00AaCTH OCHOBHBIX IIPaB
uau 1ieHHocrte#t [Brunet, G., 2009], a pacrioraraercs B TOM €IUHCTBEHHOM IIPO-
CTPAaHCTBeE, I'ZIe TOABKO B MOZKHO OIIPaBAaTh CyIlleCTBOBaHue EBpocoro3a: eBpo-
HeficKas SKOHOMHUYECKad U [MOAHUTHYECKAs WHTerpallvd; HOpMaTHBHAas 3aKpblI-
TOCTB IOPSAAKA, T. €. €r0 HEITPOHUIIAEMOCTD AT AI0OO0H (hOPMBI BHEIITHETO KOH-
Tpoasd, noBepeHHasda CtpacOyprckomy Cymy. YToOBI KUTH CHACTAUBO. ..

Bropoe 3zameuanue Kacaercd 1. 177 3akaiodeHust oT 18 mekabpsi, KOTOPBIH
caM 110 cebe gBAseTcs Hanboaee yIadHbIM BbIpaxKeHHUeM apryMeHTanuu Cyna u
II0Ka3bIBaEeT €ro IIPHUBEPKEHHOCTH IIPEBPAIEHHIO IIPaBOBOI0 IIOpAaKa, TapaH-
TOM KOTOPOTO OH SIBASIETCSI, B 3aMKHYTYIO B caMol cebe U caMOPEryAHPYIOIIYIO-
ca cucreMmy: «VIMEHHO IIO3TOMY B COOTBETCTBHUH C 9MUMU KOHCMUMYYUOHHBLMU
pamrkamu (BbiaeaeHo HaMU. — [1.-H.M.), 0 KOTOPBIX roBopUTcs B I1. 155-176 Ha-
CTOSIIIETO 3aKAIOUEHHSI, OCHOBHBIE IIpaBa, IPU3HaHHbIe, B YaCTHOCTH, XapTHued,
JOASKHBI TOAKOBATBCS U IPUMEHATHCH B paMKax Coro3ar. Ha 3ToM ocHOBaHUH,
COCTaBASIOIIEM II€PEAOMHBIH MOMEHT B noBozax Cyzaa u Bo BceH ero apryMeH-
TauHu (roe, CAeAyeT OTMETHTDb, He yIIOMHHaeTcss EBporielickag KOHBEHIIUS I10
IIpaBaM deaoBeKa (Hasee — KOHBEHIINS), OCTAETCS TOABKO B PE3yAbTATE aHaAHU3a
IIOMECTHUTHb KOHCTUTYIIMOHHEBIN ITopsanoK Coro3a, KPOIIOTAUBO OIIPEEACHHBIH B
. 155-176, Ham OCHOBHBIMH IIpaBaMHU — U, CAeIOBaTeAbHO, Haa KoHBeHIIHEH,
4TOOBI IIPEeICKa3yeMO IIPUUTH K BBIBOLY O TOM, YTO IIPOEKT COTAAIIIEHHS O IIPH-
COeQUHEHHUH HECOBMECTHM C 9TUM MOPSIKOM.

[TocaenHee 3aMedaHUe KacaeTcs HCIIOAB30BaHUA TepMHUHOB CyZioM B €ro 3a-
KAOYeHHH. TepMuH «creruduKa» UCIIOAB3yeTCs LIecTh pa3. Ho B otandue ot
TEepMUHA «CHeU(pUIecKUi»?’, KOTOPBIE CBOOOTHO HCIIOAB3YETCSI COPOK pa3 B
JAEMOHCTPATHUBHBIX IIEATX, «CIEIH(UKa» YIIOTPeOAIETC ST TOABKO CO CCHIAKOM Ha

25 BpiBogsl oT 13 mrona 2014 r.

26 CaemyeT TakKe OTMETUTDH eqUHOAYIIHE 23 TOCYyAAPCTB-YACHOB, IIPUHABIINX yIacTHe
B HaOAIOEHUAX, KOTOPbIE, KAK HaM IIPEACTABALETCH, IPOAEMOHCTPHUPOBAAN COBEP-
IIEHHO HCKAIOYHUTEABHYIO (pOpMy BOHMHCTBEHHOCTH Ha I[O4YBe IopucauKiuu Crpac-
6yprckoro Cynma, BO3BEOEHHOTO B PAHT €IHHOAMYHOIO KOHTPOAEPA €BPOIIEHCKOro
nopsaka B obaacTdu IpaB dyeaoBekKa. OHH IIPOAEMOHCTPHUPOBAAHM PE3KYIO PEaKIHIO
Ha 3akA4deHue 2/13, Buag B negantudHoM popunuisme Cyna EBpormetickoro Corosa
dhopMy mepecMoTpa, IPEeaaTeALCTBA, IOAUTHYECKHUX YCTYIIOK, BEITEKAIOIINX U3 IIepe-
TOBOPOB, IPOBEAEHHLIX ¢ EBponetickum CynoM IO IIpaBaM YeAOBEKa; YCTYIIOK, IIIH-
POKO TpebyeMbIX, KpoMe Toro, caMuM CyzoM.

27 TeHepaAbHBIN aBOKAT UCIIOAB30BaA ero 18 pas.
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comepIkallie 3ToT TepMHuH cT. 6 [oroBopa o EBpometickom Coro3e U IpPOTO-
koA 8. Ilo cymiecTBy, IpHUAEPKUBAsSCh CYyTH B paMKax HAaIllero UCCAE€LOBaHUY,
Cyna B 11. 156 IIPpUXOIUT K BBIBOMY O TOM, «ITO, B OTAUYHE OT AIOOOM ApyToit mo-
roBapuBarollelica cropoHsl, Coio3, ¢ TOUKH 3PEHHST MEXIyHapogHOI'O IIpasa,
He MOXKET B CHAY CaMOH €ro InpHpoabl paccCMaTpUBaThLCS B KadeCTBE rocyaap-
crBar. Takag dopMasmsanus TOro, YTO yKe H3BECTHO U3 MarepuasoB Cyna,
TpebyeT, B CBOIO O4Yepenb, ABYX 3aMedYaHUH.

[TepBoe 3aMedaHte T03BOASIET HAM 3aMeTUTh, 4YTo Cy1 TeM He MeHee He OIIU-
paeTtcs Ha IIOHSTHE MEXKIIPAaBUTEAbCTBEHHOM OPraHU3alluy JATd KBAaAU(UKAIIUU
Coro3a, 4TO MHOTOE TOBOPHUT O TOM, 4TO Cyn nymaetr o Coro3e U Kak xXapakTe-
PH3YET €ro ¢ IpaBOBOM TOYKHU 3peHUd. BTopoe 3aMedaHue, KOTOPOE CAEAyEeT U3
II€PBOTO, KacaeTcd ITOCAEACTBUM, BBITEKAIOIINX U3 ocMbIcAeHUsT CyZ0M caMoro
noHaTuda «cunerudukn» Corsa. TouyHee roBopsi, OH MOAB3YETCH BO3MOXKHOCTBIO
MaTepPHUaAU30BaTh, 3aKPEIIUTD ATy CIIEITU(DHUKY.

HamoMHHMM HEKOTOpble IIOAOXKEHHS M3 OCHOBHBIX ITOcTaHOBAeHHM Cyna:
«B oTAW4YHe OT OOBIYHBIX MEXKAYHAPOIHBIX JOIMOBOPOB, YYPEAUTEABHbBIE TOTOBO-
PBI YCTAHOBHAH HOBBIM IIPaBOBOH IOPAMOK... B HHTEPEcaxXx KOTOPOro rocynap-
CTBa... OTPAaHUYUBAIOT CBOU CyBepPeHHbIE IIpaBa Bo Bce Oboaee OOLTUPHEBIX 00aa-
CTSX...»; «...COI03 HaJleA€H IIPaBOBBIM IIOPSAKOM HOBOTO THIIA, HMEIOIINM CBOH-
CTBEHHYIO €My CIEeIIN(PUYHYIO IPUPOAY, KOHCTHUTYIIMOHHbIE PAMKH U ITPUCYIIIHE
€My IIEHHOCTH... (II. 157)»; «..IIpoBepKa COBMECTHMOCTH COTAAIIEHHT JOAKHA
BBIIIOAHATHCS Ha OCHOBaHHUHM KOHCTUTYIIMOHHOM XapTHHU [0CHOBOIIOAATAIOIIIMX
aoroBopoB| (m. 163)»; «cpemu 3THUX XapaKTepPHBIX OCOOEHHOCTEH €CTh 0COOEeH-
HOCTB, OTHOCAIIASCH K KOHCTHUTYIIMOHHOH cTpykKType Coro3a, KoTopas Hallaa
CBO€ OTpaskeHHE B IIPUHITUIIE ITPEJOCTABACHUS IIOAHOMOYHH... (1. 165)»; «K 3T0-
My [00aBAFIOTCH CIIeIIH(pHYecKre XapaKTEePHUCTUKH, OTHOCAIINEecd K caMoM
npupoze [ero] mpasa... B 4aCTHOCTH, TO, YTO OHO HCXOIUT U3 HE3aBHCHMOIO
HCTOYHHKA... XapaKTEPHU3YETCs CBOUM ITPHUOPUTETOM... U IPHUHIUIIOM IIPSIMO-
ro geficTBuda (1. 166)»; [3Ta crienugUKa II0OPOaHAa] «CTPYKTYPHUPOBAHHYIO CETh
IIPUHIIUIIOB ¥ B3aMMO3aBHCHMBIX OTHOIIEHUM» (. 167) [moxpasymeBasi, 4ToO]
«KasK/I0€ TOCYZAPCTBO-YACH PA3AEAdeT CO BCEMH OCTAABHBIMHU P OOIIMX IIeH-
HOCTeH [TaKHX KakK| B3auMHOe noBepue (. 168)»; [craTba 3 Jorosopa o EBpo-
retickoMm Coro3e 3aKperAsieT OCHOBHBIE IIEAH, TaKHe KaK| «CBOOOJHOE IIepeaBHU-
JKEeHHe, I'PakIaHCTBO, IIPOCTPAHCTBO CBOOOBI, 0€30IIACHOCTH U IIPAaBOCYIU,
IIOAUTHKA B 00AACTH KOHKYPEHIIHUH», [4TOOBI rapaHTHUPOBATh| «IOCTHXKEHHE UH-
TETrPaIlOHHOIO0 ITPOIlecca, KOTOPBIH SIBASIETCS CMBICAOM CYIIIECTBOBaHUS CaMO-
ro Coroza (1. 172)».

TmareabHO IpogyMaHHAas HHCTUTYIIMOHAABHAS CTPYKTYpa U IIpaBOBbIe HOP-
MBI, pETyAHpYIOIFe Hanaexkalee pyHKkioanupoBanue Coro3sa (1. 158) u coor-
HOCSIIHECH C €0 KOHCTHUTYIIMOHHOM CTPYKTYpOH, KoTopas oTpakeHa, KaK Mbl
OTMETHAH, B IIPHUHIIUIIE IIPEIOCTaBA€HUA ITOAHOMOYHH (m. 167), Bo3BpaIamoT
Hac K caMOH CyTH Halllero HCCAEI0BaHUs, & UMEHHO — K COBMECTHOMY OCYIILIECT-
BA€HHIO [TIOAHOMOYHH. MccaenoBaHue crienmduyeckoro xapakrepa Corosa, IIpo-
BeneHHoe CynoM, IIOKa3bIBaeT, UTO dTa CIEelH(UKa 3aKAI04YaeTcsa MMEHHO B
00BEeIMHEHUN FOCYJaPCTBEHHBIX IIOAHOMOYHM, peaAu3yeMbIX H3BECTHBIMU HaM
HHCTHUTYTaMH.
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3amaua kKBaaudukauu «crertugukm Corsa yepe3 MIPU3My COBMECTHOTO
OCYIIIECTBACHUA IIOAHOMOYHHM HE TaK IIPOCTa B OTCYTCTBHE COOTBETCTBYIOIIEH
IIPaBOBOM OCHOBBI, HAIITUOHAABHON AU €BPOIIEHCKON, KOTOpPas C YHUCTO II03UTH-
BHUCTCKOM TOYKU 3PEHUS TTI03BOAUT 3aKPEITUTDH ITOHSTUE «COBMECTHOE OCYIIECT-
BA€HHE» (1) U maTh ero Hazaexalllee TOAKOBaHUe (2).

3aech MbI ITIOAXOAUM K Y3A0BOHM TOUKE aHaAM3a, KOTOPBIH, [10 HaIlleMy MHe-
HUIO, JOCTATOYHO TOYHO XapaKTepPH3yeT BHYTPEeHHIOK creruguky Corsa, mo-
IIyCKAIOILIyl0 MMEHHO TaKO€ «COBMECTHOE OCYIIECTBAEHHE TIOCYAapPCTBEHHBIX
IIOAHOMOYHM». HeobxXomumo m100aBUTEL HECKOABKO 3aMeYaHMii.

[TepBoe 3aMedyaHUe OTHOCUTCS K KOHCTATAIIUU TOTo PaKTa, 4YTO TEPMUH «CO-
ob1rtecTBO» ITOYTH HMc4Ye3 U3 aedcrByromero JoroBopa. MoxkHO ObIAO OBI cre-
AATh BBIBOJ, 4TO 0€3 3TOro CyIIeCTBHTEABHOTO ACKCHYecKasd 0a3a ocaabeBaeT u
BCE PaCCYKIEHHUs, OCHOBAHHbIE HA ITOHATHUU OOIIEro, TEPAIOT CBOIO IIEHHOCTb.
MsI Tak He AymMaeM, IIOCKOABKY B cT. 1 [loroBopa o EBponetickom Coro3de yka-
3aHO, 4To «CoI03 3aMeHdeT coboit EBpomeiickoe COOOIIIECTBO U SIBASIETCS €r0
IIPaBOIIPEEMHHUKOM», & CT. 2 TaacuT: «9TU moaoxkeHus [[JoroBopa o EBpormeii-
ckoMm Coroze u [loroBopa o pyHKIHOHUpPoBaHNU EBponetickoro Coro3a], MepsI
WAU PEIlIeHUs HUKOUM 00pa3oM... He U3MEHSIOT NOCTHUKeHUM EBpornetickux Co-
ob11tecTB (acquis communautaire)».

Btopoe 3amedyaHre COCTOUT B IIPOBEPKE TOTO, IIPHUCYTCTBYET AM B TOM HAHU
UHOU (popMe B HAITMOHAABHBIX KOHCTUTYIIUSIX TOHSITHE COBMECTHOTO OCYIIIECT-
BAEHHUS TIOAHOMOYHM, KOTOPOE, KCTATH, SIBASIETCS €IUHCTBEHHBIM, CIIOCOOHBIM
IpUaaTh eQuHOOOpa3He 3TOMY OOIIEMY OpTaHy BAACTH TNOCYyIapCTBa, KOTOPHIM
aBasgetrcd EBponetickuii Coro3. He BaaBasick B meTaan KOHCTUTYIIUH 28 rocy-
apCTB-YAE€HOB, CA€OYET OTMETUTH, YTO KOCBEHHBIE CCBHIAKH, BIPOUEM, KaK U
OpsgMble, Ha KaKoe-AM0OO MOHSITHE COBMECTHOTO OCYIIECTBACHHS ITOAHOMOYHH
BCTPEYAIOTCH MOBOABHO pPenko. KOHCTHTYIIMM 06a3upyrOTCs Ha COBEPIIEHHO
UHOM KOHIIENITyaAbHOH CXeMe, OCHOBAHHOM Ha IIOHSATHU Ilepefadyu UAU [Oaske
OTKa3a OT ITOAHOMOYHH.

Taxk, B cT. 68-2 AaTBUHCKON KOHCTUTYLIMH yKa3aHo: «[Ipy 3aKAIOYEHUHN MEXK-
OYHapOOHBIX MOTOBOPOB AaTBUA MOIKET, C IIEABIO VKPEIAEHHUS NeMOKpaTHH,
NEAETHPOBATh MEXAYHapPOAHBIM HHCTHUTYILIUIM 4YacTb KOMIIETEHIIUM rocymap-
CTBEHHBIX HHCTUTYyLUI». B crarbe 5 Koncrurynuu llIBeryn B JOBOABHO I10XO-
KUX (POPMYAHPOBKAX yKa3bIBaeTcs, 4TO «PHUKcaar MoxkeT nepenaTtb CBOH IIOA-
HOMO4YM4 II0 IIPUHATHUIO pelleHUH EBpomneiickomy Co03y, €CAH 3TO HE BAHULGET
Ha nipuHIUIbLl KoHcTuTynm 8. To ke camoe u co ct. 90 Korcrutyiuu [Toapinm,
B KOTOPO#i 3akpenaeHo: «Pecriybanka [Toabllla MOKET Ha OCHOBAHUH MEKIyHAa-
POIHOrO AOroBOpa IepenaTh MEeXAYHAPOAHON OpraHu3aliui UAU MeXIYHaPOI -
HOMY OpraHy KOMIIETEHIINIO OPTaHOB I'OCYyAapCTBEHHOM BAACTH II0 HEKOTOPBIM
JeAaM».

Boaee mHTEpECEH, XOTd U HeoLHO3HadeH, TeKCcT OCHOBHOro 3akoHa ['epMma-
HUU. B neagx noctpoenns obbenuHeHHOH EBpomel B 1. 23 nmpegycMaTpUBaeT-
cqa, uro PenepaTuBHas Pecriybauka ['epmaHus «...y4acTByeT B Pa3BUTHH EBpo-

28 Koucturyuusa llIBenuu (§ 5 raasbr 10) // KoHcTuTyuu rocynapcts EBponsr @ B 3 T.

T. 3. M. : Hopma, 2001. C. 615.
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netickoro Coio3a, B 0613aHHOCTE KOTOPOTO BXOAUT TapaHTHPOBATEH COOAIOEHIIE
IIPUHIIUIIOB JIEMOKPATUYECKOr0, IPaBOBOTO, COLIMAABHOIO U (heaepaTHBHOIO
TOCyZapCcTBa, a TaKxKe COOAI0/IeHre IIPUHIINIIA CyOCHANapHOCTH, KOTOPBIY ra-
paHTUpyeT 3allUTy OCHOBHBIX IIPaB, II0 CYIIECTBY COBIAMAIOIIUX C OCHOBHBIMU
IpaBaMHu, coAepxkamumMmucsa B OCHOBHOM 3akoHe». [lonpasymeBaeTcd ompee-
A€HHAS CTEIIeHb y4acTUSd JOBOABHO CHEIM(PUYECKOr0 XapakTepa — HHKAK3UB-
Hoe U coBMecTHoe. HeomHO3HAaYHOCTh, Ha HAalll B3TAS, IIPOSBAIETCS IIPU 4Te-
HUHW CAEAYIOIIETO IIPEeNAOXKEHHs, B KOTOPOM YCTaHOBAEHO: «B aTux neasax de-
Jepalyda MOXKeT IlepeaBaTh CBOM CyBepeHHBIE IIpaBa IIOCPEICTBOM H3IaHUS
3aKoHa, ogobpeHHoro ByHnecpaTom»?’. OgHAKO KOHIIEIITYAABHO ITOHATHE «IIEpPe-
JaBaTh», TOXKAECTBEHHOE «yTpadyHWBaTh», Ha IE€PBBIH B3rad/ HE OY4€HBb XOPOIIIO
COYeTaeTcs C IIOHSTHEM «COBMECTHOE OCYIIECTBAEHHE ITIOAHOMOYH»; (DOPMYAH-
poBKa Goaee TIOHSATHA IIPH HUCIIOAB30BAHUU TEPMUHA «yIaCTBOBAT.

B Koncrurynuu Benrpuu B ct. E ycranoBaeHo, uTo BeHrpus «...J0AXKHaA CIIO-
COOCTBOBAaTh CO3MaHUIO €BPOIIEHCKOTO €OUHCTBA»;, «B IIEASIX ydJacTHUd B Kade-
CTBe rocymapcrBa — daeHa EBponetickoro Coro3a Ha OCHOBE MEXKAYHAPOIHBIX
JIOTOBOPOB» TOCYJAPCTBO «HA OCHOBE MEXKAYHaPOIHBIX JOTOBOPOB — B IIPELIEAAX,
HeOoOXOMUMBIX [IAS OCYIIECTBACHHUS IIPAB M BBIITOAHEHHS 0093aTEABCTB, H3A0-
JKEHHBIX B OCHOBHBIX [IOTOBOPaX», «MOXKET OCYILECTBASITH HEKOTOpPBbIE U3 CBO-
HUX IIOAHOMOYHH, BBITEKAIONINX U3 KOHCTUTYILINH, B COTPYAHUYECTBE C APYTUMHU
rocyapcTBaMU-4A€HAMH IIOCPEACTBOM HHCTUTYTOB EBpomeiickoro Corozar®.
TepMHUHBI «y4acTHe» U «B COTPYAHUYECTBE C APYTUMH I'OCyAapCTBaMU-dYA€HaAMU»
BO3BpAalllal0T HAaC CHOBA U CHOBA K U3MEPEHHIO, 0 KOTOPOM MBI I'OBOPHAH.

Boaee coraacoBaHHBIMU Ha IIOHSITUHHOM ypPOBHE, HECOMHEHHO, SIBASIOTCS
. 6 cr. 7 Koucruryriuu [lopTyraauu u, KoHedHO ke, cT. 88-1 KoHcTuTyuu
®panun: «IlopTyrasus MoKeT Ha YCAOBUAX B3aUMHOCTH IIPH YBaKEHUH ITPUH-
una CyoCUOUapHOCTH U C IIEABIO COIIMAABHOTO M SKOHOMHYECKOTO €IUHEHHS
nporoBapuBaThbcsd 0 Iepenade CooOLIeCTBY OAS HCIIOAHEHUS IIOAHOMOYHH, He-
00XOIUMBIX [IAsSI CTpouTeAabcTBa EBpometickoro Coroza...»®!; «Pecrmybanka mpu-
HHUMaeT ydactue B EBponeiickux CoobirecrBax u EBpornetickom Coro3se, oOpa-
30BaHHBIX M3 F'OCYZapCTB, KOTOPble Ha OCHOBAHHH CBOOOIHOTO BBIOOpPA B CHAY
YYpeOUBIINX HUX JOTOBOPOB IIPHUHSAU PEIIeHHE O COBMECTHOM OCYIIECTBACHUU
HEKOTOPBIX U3 CBOUX ITOAHOMOYHU»32,

[TocaenHasa craThbsd SBASETCS OAS HaC LIEHHBIM HCTOYHHKOM, HECMOTPS Ha
TO 4YTO MOXKHO YIIPEKHYTBH €€ B ABYyX Belllax. [lepBbIH yIIpek KacaeTcs ppaH-
I[y3CKOM KOHCTPYKIIMH IIOITBITKU ITPOLEMOHCTPHPOBATEH CBOH IIOAXOM K 3TOMY.
[IpuHaTHE B Ka4deCcTBE IIPaBOBOM OCHOBBI CTaTbU KOHCTHUTYLIMH, 3aQyMaHHOM
B KOHKPETHOM IIOAHUTHYECKOM KOHTEKCTE, NEHCTBUTEABPHO MOIKET II0Ka3aThCs
€CAH He PHUCKOBAHHBIM, TO, II0 KpaiiHeidl Mepe, OrpaHUYUTEABHBIM U, CA€IOBA-

29 https:/ /worldconstitutions.ru/?p=155
30 https://worldconstitutions.ru/?p=298

31 http://www.concourt.am/armenian/legal_resources/world_constitutions/constit/
portugal/portug-r.htm

32 https:/ /worldconstitutions.ru/?p=138

MpaBocyaue/Justice. T. 2, Ne 4. 2020. OpuruHasibHble cTaTtbyn



1.-U. MoHxarb 929

TEeABHO, HEeJOCTATOYHO IIOKA3aTEeALHBIM. BTOpO#l yIIpeK, CBA3aHHBIM UMEHHO C
9THUM KOHTEKCTOM, T. €. KOHCTUTYILIMOHHBIM pa3pelleHHeM paTH(PUIINPOBATH
MaacTpUXTCKHH IOroBOpP, HE MOAXKEH YIIyCKaTh M3 BHAY, 4YTO CT. 88-1 Oblaa
3amyMaHa KaK CTPaxOBOYHAd CEeTKa — CIIACEHHS HAW pasTpaHHYeHHd — ABYX
HOPMATHBHBIX MHOPAAKOB. CyIIIECTBEHHBIM JOCTOMHCTBOM H (DYHKIIHMEH 3TOTO
pasrpaHndeHus ObIa0 aucTaHIpoBaHue dpaHIiy3ckoil Pecrybanky oT eBpo-
IIe¥CKOM MHTerpanuu. M3BecTHbIe TapaaMeHTCKHe AebaThl Ha 9TOT CYeT COBEP-
IIIEHHO SICHO CBHIETEABCTBYIOT 00 9TOM.

OnHAaKO 3TH apryMeHTHI MOTYT OBITH OIIPOBEPTHYTHI. IlepBoe Bo3pazkeHUeE:
BIIOAHE OOOCHOBaHHO CCBHIAATBCS Ha (PPAHILY3CKYIO KOHIIEIIIIHIO eBPOIIeHCKOMH
MHTErpallii BO UM YHUBEPCUTETCKOTO U JOKTPHUHAABHOTO aKaaeMHu3Ma, KOTO-
pBIi MBI IpeacTaBageM. KpoMe Toro, B IOpUANYECKOM ITAaHE 3aeHiCTBOBAHHBIHN
KOHCTHUTYIIHOHHBIH IIPUHIIHII — COBMECTHOE OCYIIIECTBACHUE ITOAHOMOYHH — IIPHU
YCAOBHH, YTO OH HaXOIUT COOTBETCTBHE eMy B paMkax Coro3a, HH B KOEM CAY-
Jae He MOXKeT IIPeACTaBAIThL CO00# MPUHIIMIINAALHOE IpensaTcTBHe. YTo Kaca-
€TCsI BTOPOT'0 BO3PayKeHUs, TO OHO HECOCTOSTEALHO: XOTS HaMepeHHe yIpeauTe-
As1 (chopMyAHpPOBaHHOE B Xo/€ Ae0aToB) U IpPeaCcTaBAIeT COO0M HEOCIIOPUMBIH
HCTOYHHUK TOAKOBaHUS, TeM He MeHee CyAbs He CBA3aH UM; OHO NeHCTBUTEABHO
TOABKO KaK JOIIOAHUTEABHBIH HCTOYHUK CYAeHCKOro 000CHOBAHHUS.

Yro KacaeTcd OOKTPHHBI, TO OHA eIlle MeHee «CBa3bIBaromas». Opuct npu-
[ep3KUBaeTCd TOABKO HOPMBI U €€ CUCTEMAaTHKH B IpaBOBOM Mupe. TeMm He Me-
Hee cT. 88-1 mpezacraBasgeT co00OH KOHIIENITYaAbHYIO cucTeMy. Co CTPOro MeTo-
JOAOTHYECKOM, HOPMATHUBUCTCKOH TOYKH 3PEHHS MBI HE MOXKEM CHAEAATH IIO-
AUTHYECKHUH OUCKYPC 3aBHCHUMBIM HAH IIPOTHBOIIOCTABUTEH €My 3aKOHHOCTH
HaIrero o0beKTa. YCTAaHOBAEHHAS HOPMAa YCKOAB3aeT U JOAXKHA YCKOAB3ATh OT
CBOHUX CO3JaTeAel, KOTOPBbIE YacCTO HCIIOAB3YIOT MHCTPYMEHTAABHBIH ITOIXOI,
IIOTOMY YTO 3TO PE3yABTAT IIOAUTUYECKOM MO3UIIHMHU. MBI HE MOXKEM HOTIHHUTH-
Csl TIOAUTHYECKHUM IIPEAITHCAHUIM, €CAU TOABKO He OGPOCHM BBI30OB BCEHM IIOCT-
KEAB3EHCKOH TEOPUH IIPpaBa, KOTOPOM MBI IIPUAEPXKHUBAEMCH.

BepHeMcs K COBMECTHOMY OCYILIECTBACHHIO ITOAHOMOYMi. CHrcreMa IIOAHO-
Mouuii Cor3a, CKOAb ObI CAOKHOM OHA HU ObIAa U KaK Obl HU Pa3bsaCHSIAACH B
CT. 3 ¥ OCAEYIOIHX CTAaThsIX [loroBopa o PyHKIIMOHHPOBaHUU EBporneiickoro
Coro3a, B KOHEYHOM HTOTe XapaKTepU3yeTcs YHUTAPHBIMH XapaKTepoM U IIPHU-
pozoii. Bommpoc 0 TOM, SBASIIOTCH AW OTH ITOAHOMOYHS UCKAIOYUTEABHBIMH HAHM
0o6IIMMIY, B KOHEYHOM HTOTE OCTAaeTCsI BTOPOCTEIIEHHEIM. B AI000M cAydae — Kak
B IIOAUTHYECKOM, TaK U B IIPABOBOM IIAQHE — OHU SIBASIOTCSI ITAOJIOM O0IIIe#l BOAU
TOCYZapCTB, BHIPAYKEHHOH B COOTBETCTBHU C U3BECTHBIMU IIPOIIeNypPaMHU, CyIIle-
CTBYIOIIIUMH B AUPEKTUBHBIX opraHax Coro3a, U B 4acTHOCTU B EBpormeiickoM
coBeTe.

HUHCcTpyMeHTH! (hopMasM3aliii U BBIPAXKEHUs, HAa KOTOPBIX OCHOBAHO CO-
BMECTHOE OCYILIECTBACHHE IIOAHOMOYHM, U3BECTHHBI. [Ipexae BCEro 3TO IIPUH-
U CyOCHUAMApHOCTH, O€3yCAOBHO, CIIOCOOCTBYIOIIUI OIPENEACHUIO yPOBHS
OCYILIECTBAEHHS COBMECTHOI'O IIOAHOMOYHS, a TakKe oOHapomgoBaHHE MOTHBA-
nuii nericrBuil Coro3a, KOTOPhIE BCEria OYeHb [IOMOTal0T ITOHATEH MAyOHMHHOE I10-
AVUTHYECKOE 3Ha4deHHEe ATOTO IIpaBHAa. Byzny4yn B cBoell OCHOBE ITOAUTHYECKOH,
CcyOCHIMapPHOCTD — 3TO HE UTO MHOE, KaK OleparlMoHHas KOHIIEIIIIHs, II03BOAS-
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IoIIlasl TOCyJapCTBaM BbIOHpPATh MEXK/Iy CBOMMU COOCTBEHHBIMH U OOIITMMU HH-
TepecaMH; UHBIMH CAOBaMH, YTO OHHM PEIIAIOT AeAaTh BMECTE, OCHOBBIBASICH Ha
€BPOIIEMCKOM MOAUTHKE U CTaHAapTaX, yCTAHOBAEHHBIX Ha ypoBHe Coro3a.

C ToukHU 3peHud ycTpolcTrBa UMeHHO COBET ABAGETCH KAIOUYEBBIM OpPraHOM
JIASI COBMECTHOTO OCYIIIECTBAEHUS T'OCYJapPCTBEHHBIX ITOAHOMOYHM, BO3AOXKEH-
HBIX Ha Coro3. K 3ToMy caenyeTr mobaBUTH, HO MBI He Oy[eM BOABaTbCH B OTU
OAPOOHOCTH, BECH IIPOIIECC BHYTPH- H MEXKTOCYAAPCTBEHHOIO (TEXHUKO-aIMU-
HUCTPATHUBHOI'O) COTAACOBAHHUS KaK IIOATOTOBUTEABHOTO 3Talla IIPUHATHS pe-
IEHUH.

C mporieiypHOH TOYKU 3pEHUS OpraHU3allis F'0OAOCOBAHUS TPAIUIIMOHHO SIB-
ASIETCS KAIOYEBBIM 9A€MEHTOM aHaau3a. KBaaudurupoBaHHOE OOABIIMHCTBO
TOAOCOB, TAKHUM 00pa3oM, SIBASETCsS BBICIINM ITpU3HAKOM crierndguru Coro3sa,
apXEeTHIIOM HHTETPATUBHOH MomeAH. APryMeHT BIioaAHe obocHoBaH. CoBMeCT-
HOE OCYIIIeCTBA€HUE [TIOAHOMOYHH HE 03HAYaeT ipso jure UX eIHNHOIYIIITHOE OCY-
IIIECTBACHHE, [IOCKOABKY O0OIIHe HHTEePEeChl He COBIIAIAIOT C HHTEPECAMH OT/IEAb-
HBIX F'OCyJapCTB UAM B paMKax XOPOIIIO IIOHMMAaeMOH Ha HAIlMOHAABHOM yPOB-
He KOAAEKTHBHOM reoMeTpuu. ToT dakT, 4TO rocygapcTBa I'OAOCYIOT AHUIIL B
10 mporeHTax cAydaeB M Ha IIPAKTUKE IIPHUOEraroT K KOHCEHCYCY (KOTOPBIN TaK-
JKe He IBAFeTCH €IUHOAYIIHBIM), HE MOXKEeT OTMEHUTH BbIIIeNn3A0KeHHoe. C of1-
HOM CTOPOHBI, 3TO BCETO AHIIBb ITOAUTHYECKAd IIPAKTHKA, a4 HE PE3yAbTaT IIPHU-
MEHEHUs HOPMEBI, C IPYTOH CTOPOHBI, HESICHO, KAKHUM 00pa30M KOHCEHCYC H3Me-
HSIET OCYIIECTBACHHE, JAa’K€ COBMECTHOE, 3THUX IOCYAapCTBEHHBIX [TOAHOMOYHH.
Yro KacaeTcs obpallleHHs K e JUHOMIYIIINIO, TO Mbl YBUINM, UTO CIeIH(puIecKas
0COBEHHOCTH 3TOI'0 COBMECTHOTO OCYIIIECTBACHHS HE CTABUT IIOJ COMHEHHe 00-
uryro nnpupoxay Corosa.

Ms1 noaaraeM, yTo ocobeHHOCTh EBponetickoro Coro3a 3aKAI0YaeTCd B 3TOM
0coboM criocobe peaarsaruy IIepelaHHbIX €My IOCYAapCTBEHHBIX ITIOAHOMOYHH.
OT gpyrux KaTeropui MexXayHapoaHBIX IIPaBUTEABCTBEHHBIX OPTaHU3alii ero
OTAWYAET HE CTOABKO aKKyMYAUPOBAHHE IIOAHOMOYHH, UX 00bEM M MHOTOIIOASIP-
HOCTB, CKOABKO CIIOCOOBI MX peasn3aliii. OTO TO, KaK I'ocyJapCTBa-4A€HbI 9KC-
IIEPUMEHTUPYIOT Ha IPOTIKEHUN IIOCACIHUX HMIECTHAECATH AeT. Takum obOpa-
30M, OHU CTAAKHUBAIOTCH HE CTOABKO C AMIIIEHHUEM HAIlMOHAABHBIX IIOAHOMOYUH,
CKOABKO C HOBBIM ITPOSIBAEHHEM COBMECTHOI'O CYBEPEHUTETA, BOIIAOILIEHHBIM B
KOHIIETIITMU COBMECTHOI'O OCYIIIECTBAEHUS IIOAHOMOYUH.

B sToMm mpogBageTcda M3MEHEHHE XapakTepa AeHCTBHU rocygapcTBa, U 3TO
CBOET0 poja IapH, CTaBKa, [I03TOMY B OCHOBE AE€KUT HECOBMECTHUMOE: pa3geAe-
HME rOCyJapCTBEHHOU BAACTH, KOTOPAad I1I0 CBOEH CYBEPEHHOU IIPUPOAE IIPOTH-
BOCTOHUT AI0OOH (popMe peryAupoBaHULA, KOPPEKTUPOBKH, AAXKE €CAH ITO IIPO-
HCXOOUT BO MM OOOPOBOABHO 3aQyMaHHOIO OOIIEro MHTepeca B MacluTabax
Coroza. Ecan MBI IpHMEM HAIIIM IIPEABIAYIIIE THIOTE3bl KaK TEOPETHIECKH 10~
IIyCTHMBIE, HE CKa3aTh BEPHBIE, TO MbI JOAKHBI U3MEPHUTH UX 3HAYUMOCTD B II€-
ASIX UX IPOBEPKH.

Upentunusocts Coro3a 3akarodaercs B ero crenudurke. C IpaBoBOH TOYKH
3PEHUST 3TO JOAIKHO OBITH [TOHSATHO C YIETOM ITPEIAOKEHHON KBaAU(DUKAIIIH, &
MMEHHO COBMECTHOI'O OCYIIECTBAEHUS IToAHOMouuH. OmHaKo 3Ta KBasHu(UuKa-
U He OOAKHA UMETDb TOABKO OJHO KBaAHU(HUKAIIMOHHOE JOCTOMHCTBO, CBOETO
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poZa «IpaBOBYIO KOCMETHUKY», KOTopas Oblaa ObI 4ncTO BHelrHeti. Bech Bompoc,
Ha HAalll B3TAG[, COCTOUT B TOM, 4YTOOBI y3HATH, UMEET AM CMbICA OOpalleHue K
3TOM KOHIIEIIINH, II03BOASIET AH 3TO II0-HOBOMY IIOHSTH TaKHE BaKHbIE€ BOIIPO-
CBI, Kak ITpupoza nmoaHoMouunii Coro3a, BEpXOBEHCTBO €ro IIpaBa, cCBoeobpasue
IIOAMTHYECKOT0 anmnapara. Kpome Toro, MoxkKeM AH MBI CIEAATH CTaBKY Ha 9K30-
TFeHHYIO 3HAYUMOCTD 3TOH KOHIENIIUH B Ka4ecTBe OO0BICHUTEABHOIO KPUTEPUS
[AS APYTHUX UHTETPAlMOHHBIX SBACHUH, KOTOPbIE OyayT OCHOBAHbI HA UACHTHY-
HBIX IIPaBOBBIX HCTOYHHKax? OTBET KaxXKeTCd HaM IIOAOXKHUTEABHBIM IIPU U3Y-
YE€HHNU MECTHBIX HHTETPAIlMOHHBIX HAWM HHCTUTYIIMOHAABHBIX HBAeHHﬁ, KOTO-
prle MBI Habaogasu Bo PpaHIMK B TeYEHHE NECATUAETHA U KOTOPBIE Xapak-
TEPU3YIOTCS KaK pa3 COBMECTHBIM OCYIIIECTBAEHUEM ITOAHOMOYHUH, N3HAYAABHO
IIPUHAOACKABIIKNX aBTOHOMHBIM OGpaSOBaHI/IHM, BBIHY2KAE€HHBIM Pa3bII'PhIBATH
KapTy OOBEeIMHEHHUS.

B sHporeHHOM IAaHe BOIIPOC O KoMIleTeHIIMH Coro3a IIpeAcTaBAdeT COOOM
Y3A0BYIO TOYKY OAS PaA3MBIIIACHHL. Pedb HOET O ABYX aCHEKTax, HEIIOHATHBIM
06pa3oM CBA3aHHBIX MEXKAy COOOMH: MIPHUCBOEHHE ITOAHOMOYHH M, KOHEYHO, MX
ocymiectBacHHE. OQHAKO MOAXOA K 3TOMY BOIIPOCY C TOYKH 3PEHHHI UX CIIEIH-
HUKH U, CAELOBATEABHO, X COBMECTHOI'O OCYIIIECTBAEHUS OTKPBIBAET €CAH HeE
HOBOE€, TO, I10 KpalHEN Mepe, NHOE OKHO AL aHaAHU3a.

F'oBops 6oAee KOHKPETHO, HEAB3sI HE OTMETHTD, YTO [IPUCBOECHNE ITIOAHOMOYHH
Coro3y KaKHM-TO 00pa3oM U3MEHHAO IOCyIapCTBEHHBIN XapaKTep dTHUX IIOAHO-
Mmounii. Koneuno, aBropoM akrta Oyzer Coio3, HO TOCyZapCTBEHHAd CYIIHOCTH
IIOAHOMOYHH HH B KOEM cAydae He OyneT HapylleHa. UTo OyaeT U3MeHEHO, Tak
3TO CIIoco0 MX OCYIIECTBAEHHS, & UMEHHO — coBMecTHO. C Apyroi#l CTOPOHEI,
KOorZla IIOAHOMOYMd HepenaroTcd uHcTutyTaMm Coro3a, B KOTOPBIX IOCyAapcTBa
He MOTYT BBIPA3UTh CBOIO OOIIYIO BOAIO, HAOAIOMAETCH IIOAHOE AHIIIEHUE IIpaBa
Ha COBMECTHOE HUX OCyLIeCTBA€HHE. Tak IIPOUCXOAUT, B YACTHOCTH, B CAydae C
€BPO, IIOCKOABKY LIEHTPAABHOMY OaHKY IIPEIOCTaBAECHBI BCE IIOAHOMOYHS KaK C
MaTepHaAbHOU, TakK U C IIPOLEAYPHOH TOYKHU 3PEHUS.

W 3TOT MOMEHT CA€AyeT pacCcMaTpUBaTh B IIHNPOKOM CMBICAE, IIOCKOABKY
9KOHOMHYECKHUI aHaAW3 30HBI €BPO IOKA3bIBAET, YTO OHA HUKOHUM 00pa3oM He
rnoAragaeT oJ UHTErPHUPOBAHHBIN MOHETAPHBIH (heaepasnsM, COIIOCTaBUMBIH
C aMEpPHUKaHCKOH BaAIOTHOH 30HOM. HalloMHUM B 3TOH CBA3H, U B 9TOM CYILE-
CTBEHHas pa3HuNa, 4to PenepasbHBIH 0AHK MMEeT IPaBO CO34aBaThb BAAIOTY
B MHTEpPecax UMEHHO (pelepasbHOTO IpaBUTEABCTBA. B aToM oTHoumeHuu KoH-
crutylud 'epmanun Haubosee HMHPOPMATHBHA, IIOCKOABKY B Hell TEPMHH «IIe-
peoada TIOAHOMOYHI» CIIEIIUAABHO HCIIOAB3YETCHd B OTHOIIIEHHUU €BPO.

XOTsI yMECTHOCTb TepMHUHA «IIepeaada IIOAHOMOYHMH» MOXKET O0CYy>KAAThCS B
TeX CAy4dadx, KorJa rocyaapcTBa IIPeNOCTaBAAIOT IPABOBbIE BO3MOXKHOCTH AAd
nerictBuil Coro3y, 9TO, KaK IIPEACTABASIETCH, BACYET 3a CO00 AUIIIEHHE ITpaBa
COOCTBEHHOCTH Ha CYBEPEHHUTET. B TO 3Xe BpeMda HeAb3sd IIPU3HATH, YTO TaKHe
IIOAHOMOYHS, IIPEAyCMOTPEHHBIE B IpaBoBoi cucteMe Coro3a, yTpaTHAHU 3TOT
roCynapCTBEHHBIN xapakTep. MUmeHHO 3T0 yrBepxkaaetT Cyn ¢ 1964 r., UMeHHO
9TO0 MOATBEPKAEHO B 3aKAloueHuU 2/13. [IpyruMH CAOBaMH, COOOIIIECTBO TOCY-
[AAapPCTB-YACHOB PEIIHAO OOBEIUHUTL CBOM KOMIIETEHIIUH, YTOOBI KOAAEKTHBHO
peaAn30oBBIBATH UX Ha OoAee MIMPOKOM ITpocTpaHcTBe Coro3a. ITo cyTH 9TO AUIIE
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BMECTHAHIIE CYBEPEHHBIX IIPaB, YBEAWYHBAIOIIEE CIIOCOOHOCTH IOCYAapCTB K
neticTBuio. IMEHHO 110 5TOH IIpUYHNHe ITepegada IIOAHOMOYUH B IIPaBOBOM I1AaHE
MOZKET pPacCMaTPUBATBCS TOABKO B paMKax, OIIpedeA€HHBIX cT. S5 [Jorosopa o
EBponeiickom Coro3e, Kak U He MOXKET OBbITb IIPEeLyCMOTPEHO, YTOOBI ATH IIOAHO-
MOYHS Ha WHCTUTYLHOHAABHOM yYPOBHE OCYIIECTBASIANCH UHBIM 00pa3oM, deM
CoBeraMu 1 EBpOIIeiCKUM ITapAaMEeHTOM.

KonewyHO, MO3KHO OBIAO OBI BO3pPa3UTb, YTO BO BCEX 00AACTAX, B KOTOPBIX
EBponeiickas KoMHCCHA B3sgAa Ha Ce0d OTBETCTBEHHOCTH 3a AEeHCTBHUS BMECTO
rocyZapCTB (HanpuMep, IIOAUTHKA B 00AaCTH KOHKYPEHIIHH), IIPOUCXOIUT CMe-
LIIEHUE B [IOAB3Y He3aBucHMoro oprana Corosa. Ho pu aToMm caeayeT OTMETHUTD,
9TO OTH 3KOHOMHYECKHE KOMIIETECHIINH 6I:>IAI/I IIPEaAOCTaBACHBI rocygapCcTBaMy,
a Takxke 4Tto COoBeT, B 4YACTHOCTH, 006AaJaeT IIOAHOMOYHUSIMU PYKOBOOUTE pabo-
To¥ KoMmccuu mocpencTBoOM mpaBHA, KOTOPBIE OH caM IpHHUMAaeT. B ArobGom
caydae Borpoc 00 3(ppeKTHBHOM OCYLUIECTBACHUH [TIOAHOMOYH [TOKA HEe MEHIEeT
X FOCYZapCTBEHHOI'O XapaKTepa, HX 00beIUHEHNS H, CAEIOBATEABHO, COBMECT-
HOT'O OCYIIECTBAEHUS.

To ke OTHOCHUTCH U K YKPEIIACHUIO COTPYIHHUYECTBA B PA3AHYHBIX 00AACTIX,
IIOCKOABKY I'PaHHUIIBI AeHCTBHUA HE BAUSIOT Ha IIOPSI0K COBMECTHBIX MEPOIIPH-
aruii. Kpome Toro, mpaBoBoe o0paMaeHUe, IIpeaycMoTpeHHoe JoroBopoM, T. €.
TO, B KOTOPOM COIEPKUTCH HAH OCYIIECTBASIETCS YCHAEHHOE COTPYIHHUYECTBO
(He craBgamIee IIo4 COMHEHHE HH I'DaskKIaHCTBO, HH BEPXOBEHCTBO IIpaBa, HHU
IIPUHIUI HEAUCKPUMHUHAIINH...), IBASETCS IIPOSIBAEHHEM BOAU COXPAaHUTH ITO
ob1iee MHTETpaIlOHHOE 00BeITUHEHIE.

Kak MBI OTMETHAM, IIOHATHE COBMECTHOI'O OCYIIECTBAEHHS IIOAHOMOYHH Op-
raHUYEeCKH KPHCTAAAM3YeTCs B fedaTeAbHOCTH CoBeTa MHHHCTPOB. YTO Kacaercsd
EBpormeiickoro coBeta, TO 3TOT BOIIPOC ABAFETCH 0oAee NEAMKATHBIM C IIPaBOBOH
TOYKHU 3PEHUS, IIOCKOABKY PEIIeHUS 3TOTO OpraHa SIBAFIOTCH HEIPaBOBBIMH, 3a
HCKAIOYEHHEM BOIIPOCOB OOIlEeH BHEITHEH ITOAWTHKH U IIOAUTHKH 0e30I1aCHOCTHU
(PESC) u BommpocoB o011ie#t moanTnku 6e3onacHoctu u obopors! (PSDC). B Takom
CAy4ae BO3pa3UM: pasBe IoCyZapcTBa HE OCYLIECTBASIOT CBOH IIOAHOMOYHS CO-
BMecTHO? MBI Tak He AymMaeM IO ABYM B3aWMOCBSI3aHHBIM ITpu4yuHaMm. l[lepBasa
KacaeTcs IIPaBOBOM OCHOBBI OOIIEl TTOAUTHUKY 6E30ITaCHOCTH U 000POHBI, 0003HAa-
yeHHO# B [loroBope o EBpornetickom Coro3se, HO He B [[oroBope 0 (PyHKIIHOHUPOBA-
Huu EBpornetickoro Coro3a, KOTOPBIA IBASIETCH COOCTBEHHO OCHOBOM MHTETPALIUH.
Bropaga npuynHa cBgzaHa ¢ TeM, uTo Coro3y B Bornpocax PESC-PSDC nHe 6b1r0
IIPENOCTABACHO HUKAKHUX IIOAHOMOYUH. EBPOIIEMCKUN COBET C 3TOM TOYKH 3PEHUI
ABAAETCA HEHTPOM KOAACKTHUBHBIX JICI‘;ICTBI/If/’I ToCcy1apCTB, UCIIOAB30BaHUE K€ €11~
HOTAACHS IIPEACTABASIET COO0OM MPOLIeAYPHOE MIPOSBACHUE STHUX AEHCTBUHA.

OTO CBUAETEABCTBYET He 00 N3MEHEHHH XapaKTepa I'OCYAapCTBEHHBIX IIOA-
HOMOYHH U TeM GoAaee He 00 MX UCUE3HOBEHUU, a 0 DeCIIpelleIeHTHOM CIiocobe
UX OCYIIIECTBAEHHUS (BOCCTAHOBAEHUS / YCUAEHUS) CAMUMHU FOCYIapPCTBAMHU — YAE-
"Hamu EC B orpaHn4YmBaONMX HHCTHUTYIIMOHAABHBIX pamMkax Coroza. Bompoc
0 IIopsgnKe rorocoBaHus B CoBeTe C 9TOM TOYKH 3pPEHHUS HE HMeeT HHKaKOI'o
3HadeHHus. KBaauuiimpoBaHHOe GOABIIIHHCTBO TOAOCOB HEe MOXKET pacCMaTpH-
BaThCs KaK CBOeOOpA3HBIM MHAUKATOP HUAEHTHUYHOCTH CO003a, ITIOCKOABKY ATOT
TEeXHUYECKHUH CII0CO0 IPUHATHS PEeIIeHU BCTpeYaeTcs U B APYTUX MEXKIIPABHU-
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TEeABCTBEHHBIX OpraHu3anugax. Bripouem, B ToM umrcae U B rpaBe Coio3a, UMeH-
HO KOHCEHCYC SIBASIeTCH HOPMOH, T€M caMbIM IIOATBEpP3KOas, UTO IoCydapcTBa
XOPOIIIO OCO3HAIOT, YTO IIOAHOMOYHS, KOTOPbIE OHU OCYIIIECTBASIOT B paMKax
Coroza, IeCTBUTEABHO IIPUHAIAECKAT UM.

CaenoBateabHO, EBponeiickuii Coro3 Heab3s paccMaTpHUBaTh KakK CyMMY,
KaK CAOXKEHHe TpexX aaeMeHToB: Coio3, rocymapcTBa, codeTaHue ABYX. B aTom
caygae 1 + 1 + 1 = 3. MBI OBl Ipeanoyar coBceM Apyryro apudpmeruky: 1 (EC) +
1 (rocymapcrBa-dyaeHbl) = 1 (OOLIMe ITOAHOMOYHS, COBMECTHOE HUX OCYIIECTBAE-
Hue). [lomoOHO pOXKIEHUIO YeaoBeKa, 1 (MyzKckas raMmera) + 1 (:KeHcKad rame-
Ta) = 1 (4eA0BEK).

C 3Tol TOYKHU 3pEHHI KaK IIPEACKA3yeMOe CAEACTBHE U3A0KEHHOT'O BECH BO-
IIpOoC BepXOBeHCTBa IpaBa Coro3a MOXKET IOJAEXKATb COBEPILIEHHO HHOMY IOPH-
OUYEeCKOMY TOAKOBaHMUIO. Ecam mpusHaTh, 4TO HoAHOMOYHsS Coro3a SBASIOTCS
TOABKO T'OCYZIapCTBEHHBIMHU ITOAHOMOYHSMH, YTO HUX OCYIIECTBAEHHE pPearu3y-
€TCS COBMECTHO IIyT€M TOHKOH IIOAUTHYECKOH HIPBI, KOMIIPOMHCCA U pPaBHO-
Becus, HO 6e3 M3MeHEeHHs XapaKTepa 9THUX IIOAHOMOYHH, TO CA€AyeT IIPHU3HATh
TaK¥XKe, 4TO IIPUHATasa (COBMECTHO) eBpoIlefickad [IpaBoBas HopMa JOAXKHa pac-
CMaTpUBaTbCH UCKAIOYHUTEABHO C TOYKH 3PEHHSI TAKOT'0 OCYILIECTBAECHHS IIOAHO-
Mouuii. [IoHITHO, YTO co3aTeAb HOPMBI II€PEMECTHACS.

[IpobaeMa HECOBMECTHMOCTH BHYTPHIOCYAAPCTBEHHOTO IIpaBa C IIPAaBOM
Coro3a, paccmaTpuBaeMasl C TOYKH 3PEeHHSI BEPXOBEHCTBA B KadecTBe criocoba
paspellleHnus KOAAU3UH HOpPM, (purypa nmupaMuabl U HepapxUu KOTOPBIX Tpe-
OyeT MOBOABHO I'py0O#f M OKOHYATEABLHOM KOHIIEIIIMU COOTHOIIIEHHS CHCTEM,
MOXKeT OBITH paspellleHa IIpolle. BHyTpeHHaa HOpMa, IPOTUBOpeYalias 3aKo-
HomatTeAbcTBY Coro3a, HEIIPUMEHHMAa C IOPUAWYECKON TOYKH 3PEHUS, [IOTOMY
YTO Ha CaMOM [JeA€ OHAa IIPHUHATA HEKOMIIETEHTHBIM (HAIlHOHAABHBIM) OPTaHOM.
TakuMm 00pa3oM, BEPXOBEHCTBO PacCMaTpPHUBAETCS C TOYKH 3PEHHS HEKOMIIe-
TEHTHOCTH pa3paboTduKa akTa. 3aKOHOIATEeAb, PEerAaMeHTHpPYIOIasd BAACTE,
IIpeaCTaBACHHbBIE HHAYe, HE MOI'YT BMEIINBATLCI B chepy, KOTopad UM He IIpHU-
HAOACKUT HAU OOABLIIE HE NPHUHAAECKUT. OCyIIeCTBACHHE ITOAHOMOYHS — ITOA-
HOMOYME CO3JaTeAd aKTa — gBAdeTcd B paMkax Coro3a o0beqUHEHNEM eBpoIle-
H3UPOBAHHBIX I'OCYIaPCTBEHHBIX AEeUCTBUH.

CpaBHEHHE HOPM B paMKax KOHTPOAS 3a BEPXOBEHCTBOM B KOHEYHOM Cue-
T€ CAYKUT AUWIIE OAS TOTO, YTOOBI [IOAHOCTBIO IIOATBEPAUTH, YTO €BpOIeicKas
HOpMa gBAdETCS IIPOAYKTOM oObenuHeHHO# Baactu (EC) u, caemoBaTeAbHO, He
MOXKET B CHAY IIPHHIIUIIA IIepeady IpaB ObITh 3aKOHHO ITPOU3BEACHHON Ha-
IIMOHAABHBIM OPTAHOM, AWIIEHHBIM mpaBa aelficTBud. ['ocymapcTBa, ecan ObITh
IIOAHOCTBIO AOTUYHBLIM, IIOTOMY U HE MOTYT OKa3bIBAaThb HUKAKOI'O COIIPOTHUBAE-
HHS — U B OCOOEHHOCTH ITIOAUTHYECKOTO — IIpeobAaaaroIeMy IIPUMEeHEeHHIO IIpa-
Ba Co103a, IIOCKOABKY MMEHHO OHU OCYIIIECTBASIIOT CBOM COOCTBEHHBIE ITOAHO-
MO4YHS, HO B TOH 00AACTH B Ha TOM TEPPUTOPHAABHOM IIPOCTPAHCTBE, KOTOPHIE
foablile He IOAIIAAAIOT IO NX HHAWBUAYAABHbIE e CTBUA.

B sk30oreHHOM aclekTe 3aJada Halllero HMCCAEI0BAaHHS COCTOUT B TOM, UTO-
OBI y3HATB, IBAFETCH AU IIOHATHE COBMECTHOTO OCYIIIECTBACHHUS, OTAMYAIOIIEe U
Iopuandecky uaeHTudumpyomnee Coo3s, «<dKCIOPTUPYEMBIM», BOCIIPOHU3BOIH-
MBIM. MBI yBEepEHBI, YTO 3TO TaK, ¥ OIPaHUYHNMCS ABYyMS IIpUMEPaMHU.
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[TepBeIfi — PpPaHIy3CKHH IIpHMepP MEXKOOIIMHHBIX OTHOIIIeHHM. Panee MbI
noapobHo obcyxkmaau 3T Bompockl [Monjal, P.-Y., 2010]®, u ceifuac orpaHu-
YHUMCSI HAIlOMHHaHHEM O TOM, YTO KOMMYHHUTApPHU3AIHS AOKAABHBIX TE€PPHUTO-
puii, KoTopad peasnsyeTcd depe3 OOIIMMHBI MyHHIIUIIAANUTETOB, arAoMeparui,
TOPOLOB..., IIPUHUMAaET OPUAUYECKYI0 (POPMY OOMIECTBEHHBIX YYpeXKIEeHUH
MeXXMyHHUIUIIasbHOoro corpyneEudectBa (Etablissement public de coopération
intercommunale — EPCI). Oguako 3t EPCI, npupoay KOTOpPBIX TPYAHO OIIpe-
NEAUTH NOKTPUHAABHO (B IIPOMEXKYTKE MEXKIYy MECTHBIMU OpraHaMU BAACTH U
roCyIapCTBEHHBIMHU yUPEXKIEHUSIMH), OCHOBaHbI Ha Ilepeiade MyHUIIUITaAbHBIX
IIOAHOMOYHH, OCYILIECTBASIEMBIX COBMECTHO M3paMHU B paMKaX OOIIMHHBIX Op-
raHu3anui. I1o CyiecTBy IIOAHOMOYHA B OCHOBHOM HOCAT SKOHOMHUYECKHH Xa-
pakTep A9 MOCTHUXKEHUS 9KOHOMHYECKOH, ITPOMBIIIIAEHHON U COIlMaAbHOM HH-
TEerpallly B CBETE ITPUBAEKATEABHOCTH HBIHE KOHKYPHUPYIOIIHX TEPPUTOPHUH.
[Mpupony EPCI, TakuM o6pa3oM, MOKHO OXapaKTepH30BaTh KaK MECTHBIH de-
JOEeParnu3M.

dpanIry3ckoe mmpaBo OyneT 6oaee 3¢pdpeKTUBHBEIM, yeM IIpaBo Coro3a, ecan
npenycMoTpuT B Oyayiem HAIIEM 3akoHe Bo3MozKHOCTH nas EPCI mpeBpa-
TUTBCS B HOBYIO KOMMYHY, T. €. B OpraH MECTHOH BAacTH. BripoueM, oTHoIIe-
HUd MeXay KoMMyHamu-daeHaMu U ux EPCI nepeMecTHANCE Ha TEPPUTOPHIO,
OAM3KYIO VHHOHHCTAM. B caMoM feae: He IIPOTUBOpPEYAT AU 9TH IIepeIadIH IT0A-
HOMOYHM MECTHBIX BAACTEH, C cCOraacud M3POB, HO B COOTBETCTBHH C 3aKOHOM,
ct. 72 KoHCTUTyLIHH, Kacalolllelcs IIPUHIUIA CBOOOIHOTO CaMOyIIpaBACHHUS
aIMUHHCTPATHBHO-TEPPUTOPHAABHBIX 00pa3oBaHUE? He mpocaexkmBaeTcs AU
30€eCh CBS3b MEXKAY €BPOIIEHCKUM MOPSIAKOM U CT. 88-1 KOHCTUTYIIMH B UHTEP-
nperanuu KouncturyrmonHoro CoBeTa OTHOCHUTEABHO ITPOOAEMATHUKU COOAIOMIE-
HUSI KOHCTUTYILIMOHHON UAEHTUYHOCTH?

[pyro#i mpumep KacaeTcd IIPecAOBYTHIX COOOIECTB YHHUBEPCUTETOB U yU-
pexnenuti (COMUE). B ocHOBe UX AedATEABHOCTU — IIPOLIECC Ieperadl IIOAHO-
Mo4uul, 0OBEeIVHEHHUS U COBMECTHEIX AefcTBUH B paMKkax 3Tux COMUE; noaHo-
MO4Ms, IIEPBOHAYAABHO IIPUITHChIBAEMbIE YHUBEPCUTEeTaM. FIMEHHO 3TOT HOBBIHM
crioco0 meficTBUE cTaBUT BOo PpaHIINM paHee HEU3BECTHBIE BOIIPOCHI, HACTOAD-
KO OH JaA€K OT IIPUCYILIEH HaM IPE3UAEHTCKON U aBTOPUTAPHON MOAUTHYECKOMN
KYABTYPBI.

OOcyxkIeHHe H 3aKAIOYEHHE

Bo-mepBBIX: HAeHTHUYHOCTL Col03a, TAKUM 00pa3oM, MOKET ObITh PaCKpBITa
IIyTeM oOpalieHus K [OHSATHIO CIIEIM(UIHOCTH, KOTOPOE, B CBOIO OYepeab, He-
00X0MMO OIpPEeNeAUuTh C IIPaBoBOH TouKM 3peHud. ObOpalleHHe K AWHaMUKe
COBMECTHOI'O OCVIIECTBAEHHUS IIOAHOMOYHM, COCTABASIOLIETO SAPO, KU3HEHHO
BaxkHy!o [JHK Coro3a, nmpeacraBasgeT co00M TOUKY BXOZa KAK KOHCTUTYTHBHOTO
xXapakTepa (KBaaU(PUIIUPOBaTh (PaKT, IPEAAOKHUTE /3aaTh [IOHATHE), TaK U I10-

33 CwMm.Takxke : LaFrance intercommunale : La communautarisation des territoires locaux
(sous notre direction), actes du colloque de Marne (avril 2011). 'Harmattan, 2013 ;
La France est une République indivisible... Son organisation est intercommunale //
RRJ-DP (Revue de la recherche juridique — droit prospectif). 2012. No. 2. P. 809-853.
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SCHUTEABHOTO. OTH HEMHOTHE HallpaBACHHUSI, KOTOPBIE MBI ITBITAEMCS OTPA3UTh,
IIPENCTABASIIOT cOBO0M TeOpeTHIecKoe pasMbIIIACHHE, ToKasbiBaomee, 9TO HbI-
HEIITHSS eBPOIIEHMCTCKAd MOKTPHHA MOAKHA IIPENIIPHUHSATH, YTOOBI IIPHUCBOUTH
CBO#l OOBEKT, a HE OCTABUTH €ro 0e3AeHCTBYIOIIUM, YTOOBI OINPEOEeAUTHCS CO
CBOUM OO'BEKTOM, & HE OCTaBUTDb €TI0 HEBOCTPEeOOBaHHBIM. MBI yOEKIEHBI B TOM,
4TO €CThb MECTO OAf €BPOIIEHCKOM HEOWHTETPALIMOHHOM IIKOABI, IPHU3BAHHOMU
3aKPENUTD APArolieHHOe HacAeue HAIllUX IIPEAIIeCTBEHHUKOB 1, TAKUM obpa-
30M, COODIIIA CAEAATE €T0 IIPOIIBETAOIIIHM.

Bo-BTOPBIX: Mbl yOeXIeHbI, uT0 EBponetickuti Coio3 mpeacTaBasgeT coboit
YHUKaABHBIH, crnelnUIeCKUY TPaBOBOM M MOAUTHYECKUI o00BeKT. ['ocymap-
CTBa-4YA€HBI OKOHYATEABHO OTKAa3aAUCh OT (heAepasbHOM (roCyZapCTBEHHOIO
Tuna) popmsl EBpomnetickoro Coro3a. ITo pelleHne HEBO3MOKHO ITPHUHSITE B He-
YHUTApPHOM KOHTEKCTE AEeNCTBHH IroCcy1apCTB-4YAECHOB.

B-Tpernhux: EBponeiickuii Cor03 He MOXKET OBITh CBEIEH K «IIPOCTOM» MEIK-
IIPaBUTEABCTBEHHOM HHTETPAIlMOHHOM OpraHH3allud, Aaxke IIPU TOM, YTO OH
MHOTO€ 3aHUMCTBYET 13 9TOY IIpaBoBOY KaTeropuu. OH CAUIIKOM CIIeLI(PUYeH B
IIOAUTHYECKOM, 9KOHOMHYECKOM U IIpaBoBOM ITaaHe. OH — HEYTO MHOE, YEM 3Ta
KaTeropHd MeXKAyHapOoLHOro IIyOANYHOTO IIpaBa.

B-uyeTBepTHhIX: KOHIlenIusa EBponetickoro Coio3a BapbUpyeTCsS B 3aBUCHU-
MOCTHU OT ITPaBOBBIX TPAIUIIUH rocygapcTB-4AeHOB. [loaaraem, MbI ITOKa3aAH,
4TO HOKTpuHA PpaHIIU MOrAa IPEOAOKHUTEH TEOPETUYECKYIO CXEeMY OOBICHEHUS
Co103a UMEHHO C TOYKH 3peHUd CBOoell COOCTBEHHO TOAUTHYECKOH 1 IPaBOBOH
KYABTYPBIL. B CBSI3U ¢ 9THUM MBI CYHUTaEM, YTO KOHIIETIIIHS COBMECTHOI'O OCYIIECT-
BAEHHS TIOAHOMOYUN SBASIETCS KOHIIEIITYAABHBIM IIPABOBBIM HHCTPYMEHTOM,
obBscHaoIMM CyTh EBpormetickoro Coro3a. Ho nmeHnHo u3-3a Toro, uro ®pas-
U UMEET YE€TKO BBICTPOECHHYIO, O4€Hb PA3BUTYIO0 KOHIIEHNIIUIO HAIIMOHAABHOTO
CYBEPEHHUTETA, OHA HCHOBITBIBACT TPYAHOCTH C HOHNMaHHEeM EBpomnetickoro Co-
1032, IPEACTABASIOLIETO AT HEE TIOAUTHYECKOE 1 CHMBOANYECKOE «HACHAHE).
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Abstract

Introduction. The term “legal state” can be found in numerous international and national legal
instruments, as well as in the works of contemporary scholars and scholars of previous generations.
This word combination is widely used by politicians and lawyers. Its various applications dictate
the need for a definition of the essence of the “rule of law” and its manifestations.

Theoretical Basis. Methods. From the position of scientifically grounded concept of integrative
legal understanding, according to which only principles and norms of law contained in a single,
multilevel and developing system of national and international law forms implemented in the state,
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the concept appeared as early as in the writings of Plato and Aristotle. At present, there are
also many scientific works devoted to the study of this issue, which is still relevant. The article
analyses the notion of the “rule of law” from the perspective of legal positivism as well as the
scientifically grounded and scientifically debatable concept of integrative legal understanding.
Based on the results of the study, the author concludes that the concept of “the rule of law” has
evolved in different historical epochs under the influence of social, economic factors, emerging
scientific views, but is stillincomplete. From the perspective of the scientifically based concept of
an integrative legal understanding, the author believes that it is theoretically more reasonable to
view the rule of law as the goal of regulating legal relations in a legal state, self-limited not only
by “internal” law, but also limited by “external” law.

Discussion and Conclusion. Concepts of the rule of law according to the types of legal
understanding of the researchers can be classified into concepts developed on the basis of: legal
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national and international law forms.
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AHHOTauus

Bseperuve. TepMnH «nNpaBoBOe rOCy[apCTBO» COQEPXMUTCH B MHOMOYMCIEHHBIX MeXAyHapona-
HbIX M HAUMOHAIbHBIX MPaBOBbIX aKTaxX, a TakxXe B TPYAAX KaK COBPEMEHHbIX YHEHbIX, Tak 1 yye-
HbIX NPeabIaYLLMX MOKONEHWIA. DTO CNOBOCOYETaHME akTUBHO NCMOMb3YHOT MOMUTUKM U IOPUCTbI.
Pa3Hoob6pasHble cdepbl ero NpUMeEHeHNs OUKTYIOT HEO6XOAMMOCTb ObpaLLeHns K onpepene-
HUIO CYLLIHOCTW «BEPXOBEHCTBA npasa» 1 hopm ero nposiBieHus.

Teopetnydeckune ocHosbl. MeToabi. B cTaTbe ¢ NO3numm Hay4yHO 06OCHOBAHHOW KOHLENUUM MH-
TerpaTMBHOro NPaBoNoOHMMaHUS, COrfIaCHO KOTOPOW B CUCTEME MpaBa CUHTE3NPYIOTCS TOSbKO
NPVIHLMNbI M HOPMbI NPaBa, CoAep>KaLLmecs B €QMHON, MHOrOYPOBHEBOW 1 pa3BMBalOLLIENCS CU-
cTeme hOPM HaUMOHaNbHOrO U MEeXAyHapoOHOro npaea, peanuadyeMblix B rocygapcTee, cae-
naH BbIBOA O TEOPETUYECKOW AMCKYCCUOHHOCTM CYLLIECTBOBaHWSA B CrieuunanbHON nutepaType,
MeX[yHapOoHbIX N HALMOHASIbHbIX MPaBOBbIX JOKYMEHTaX 1 NPaBOBbIX aKTax ABYX OTAESbHbIX
KOHLIENUMI «BEpXOBEHCTBA NpaBa» 1 «NpaBOBOro rocyaapcraa».

Pesynetatsl nccnegosanus. NoHATNE «BEPXOBEHCTBO MpasBa» MMeEET OANUTENbHYI0 UCTOPUIO
pa3sutusa. B COOTBETCTBYIOLLIEM KOHTEKCTE AaHHOEe MOHATUE NOABUIIOCH elle B Tpyaax [nato-
Ha n ApuctoTens. B HacTosiLee BpeMs Takxe Hemarno TPyAOB YYeHbIX MOCBALLEHO nccnegosa-
HWUIO 3TOW, HE TepPSIOLLEN CBOEN aKTyanbHOCTM Npo6nemMbl. B ctaTbe aHannavnpyeTcs NoHATHE
«BEPXOBEHCTBO Mpasa» € No3uLUA OPUANYECKOro No3NTUBM3MA, a TakkKe Hay4HO 060CHOBAaH-
HOM M Hay4YHO AMCKYCCMOHHbIX KOHLENUUIA MHTErpaTMBHOro npasornoHMMaHus. Ha ocHoBaHum
pe3ynsTaTtoB UCCIIe[0BaHUS aBTOP CTaTbM MPUXOAUT K BbIBOAY, YTO KOHLEMLUS «BEPXOBEHCTBO
npaea» pasBuBasnacb B pas3Hble MCTOPUYECKME SMOXMN NOL BO3OENCTBUEM COLMATIbHbBIX, S9KOHO-
MUYECKUX haKTOPOB, CKNaAbIBaOLLMXCS HAYYHbIX BO33PEHUIN, OOHAKO MNO-NPEXHEMY ABNSETCA
He3aBepLueHHOW. C nNo3unumuM Hay4HO O60CHOBaHHOM KOHLEMNUUM MHTErPaATUBHOMO NPaBOMOHW-
MaHusi aBTOp CHUTAET, YTO TeopeTnyeckn 6onee 060CHOBAHHO paccMaTpuBaTh BEPXOBEHCTBO
npasa Kak Liefnb perynmpoBaHuns NpaBoOTHOLLIEHNI B MPaBOBOM rocyAapcTBe, CamoorpaHNYeH-
HOM He TONbKO «BHYTPEHHUM» NPaBOM, HO Y OFPaHNYEHHOM «BHELLHUM» NPaBOM.
O6cyxaeHve n 3akmodeHvie. KoHUenuum npaBoBOro rocyaapcrsa corfiacHo Tmnam npasoro-
HUMaHMA nccnegoBaTesnien MOXHO KnaccuduumMpoBaTb Ha KOHLEeNummn, paspaboTaHHble Ha oc-
HOBE: IOPUAMNYECKOrO NO3UTUBU3MA («TOHKME» KOHLLEMNLMMW; HAYyYHO AUCKYCCUOHHbIE KOHLIeNLMn
VHTErpaTvBHOIO NPaBONOHUMAaHUS, CMOPHO CUHTE3MPYIOLLIME KaK MPaBo, Tak 1 HENpaeo); Hay-
HO 060CHOBaHHOW KOHLIEMLUMN MHTErPaTUBHOMO NpaBonoHuManus. CornacHo nocnegHemy nog-
xopAy AeNCcTBUTENbHOE NPaBoOBOE rOCYAAaPCTBO HE TONbKO CAMOOrPaHNYEHO «BHYTPEHHUM>», HO
M OFPaHMYEHO «BHELLHMM» NPaBoOM, & TEOPETMYECKN TOYHEE — MPUHLMNAMN 1 HOPMaMu Npaea,
copepXalluMMncs B eANHOW, pa3BUBatOLLENCA U MHOrOYPOBHEBOW cnucteme hopM HaumoHarnb-
HOro 1 MeXayHapoAHoro npaea.

KnioyeBble cnoBa: npaesoBOe rocynapcTeo, BEPXOBEHCTBO MNpaea, lOpM,EII/I‘-IeCKVIVI NO3NTUBU3M,
VIHTeraTI/IBHbII7I nogxon, npasonoHMMaHue, HopmMa npasa, npuHUKUN npaea, cuctema npaea, Ha-
LUnoHasnibHoe npaeo, MexayHapoaHoe npaeo, cuctema CbOpM npasa, UCTOYHUKK NpaBa, guna-
NIeKTuKa

Ansa umtnposanus: Epwos B.B. MpaBoBoe rocynapcteo — Lenb BepxoBeHcTBa npaea // NMpa-
Bocyaue/Justice. 2020. T. 2, Ne 4. C. 109-130. DOI: 10.17238/2686-9241.2020.4.109-130
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The term “rule of law” is contained in numerous international and national
instruments. The word combination is actively used by politicians and lawyers.
Referring to the definition of the essence of “the rule of law” and its forms of ex-
pression dictates its diverse scope.

In the appropriate context, this concept appeared with Plato and Aristot-
le, and then was further developed by Christian philosophers. For example,
Aristotle contrasted the rule of law with the supremacy of an individual, and
Thomas Aquinas saw it as a complex concept, including a number of legal and
institutional instruments “to protect citizens from the power of the state” [Bed-
ner, A., 2010, p. 50]. The more interesting it is to address the analysis of the
concept of “the rule of law” from the standpoint of legal positivism, as well as
scientifically substantiated and scientifically discussed concepts of integrative
legal understanding.

The concept of the rule of law in England has been shaped by common
law courts since the XIII century. For example, during the reign of Henry II,
H. Bracton believed that the king “...must obey God and the law, because the
law creates a king” [Lafitsky, V.I., 2010, p. 340]. Later, this position, formed
around 1260, found its development in the decisions of the common law courts.
For example, in the Bonham’s case (1610) Judge E. Coke concluded that “acts
of the British Parliament may be invalidated by the courts if they contravene
general rights and common sense or if they are disgusting and unenforceable”
[Berger, R., 1969].

M. Kryger argued: “In accordance with the common law tradition, it has
been common practice for many years to consider that from ancient times,
the collection of unwritten covenants and customs’ was the main source of law
and the only way to confirm that a particular sentence is a common law norm,
showing that it was always observed according to custom... The presence of
another non-legislative source, namely, the decisions of the courts on specific
cases submitted to them, testified in favour of this custom. This was the “com-
mon law” that supporters of the concept of the rule of law in the XVII century
preferred to the orders of their king. Hence, “common law” is “a law formed by
the established practice, a law not created by will, order or right of an autocrat,
but restricting his rule, depriving him of the possibility to create arbitrariness...
Of course... in the XVIII century... the law exceeded the customs of court life
and even court decisions, becoming the main and increasingly powerful source
of law also in cases of common law, by analogy with the rest of the world” [Kry-
ger, M., 2013, pp. 473-474]. A.V. Dicey used the notion of “the rule of law” to
establish restrictions imposed on the British government. “The rule of law,” he
wrote, “remains a distinctive feature of the English constitution to this day. In
England, no one can be punished or indemnified for any of their acts, unless
they are expressly prohibited by law. The lawful rights and responsibilities of
every citizen are invariably determined by the ordinary courts of the Realm,
and the rights of every person are, to a much lesser extent, the result of our
constitution than that on which the constitution is based [Dicey, A.V., 1915].
As a follow-up to this view, A.V. Dicey emphasized: “The legal positivism move-
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ment developed by J. Bentham, J. Austin and others, according to which law
is defined by the state, is essentially instrumentalist and in no way consistent
with the concept of the rule of law” [Dicey, A.V., 1915].

The Anglo-American concept of the rule of law consists of two essential and
interrelated components: the rule of law, expressed in the obligation of every
citizen to obey the law; and the limitation of the power of government, which
consists in its obligation to act within the law. According to the theory of public
consent put forward by J. Locke, first of all, power is given to the government
with the consent of the people. Secondly, the government’s only goal is to pro-
tect the rights of citizens. If the government does not do so, citizens have the
right to call such government to account'. In this regard, according to the An-
glo-American concept of the rule of law, the objectively existing citizens’ rights
limit the state power. At the same time, according to the continental concept
of the rule of law, the government limits itself by granting citizens only positive
rights.

The system of public authorities, in which each public authority would con-
trol other bodies, was designed to address these issues. Thus, James Madi-
son wrote: “The best protection against the gradual concentration of several
authorities in one agency is to provide those who manage the agency with the
need for constitutional means and personal motives to counter the invasions
of others... In other words, it is necessary to make sure that the ambitions of
some oppose the ambitions of others. In the Declaration of Independence the
founders of the USA established: Governments derive their just powers from
the consent of the governed, the rights of citizens are primary, inalienable and
not granted by the state, and the task of the state power is to protect the inal-
ienable rights of citizens from invasions on them by the state itself and other
persons”.

Roscoe Pound — one of the most famous American lawyers in the middle of
the XX century — presented the current law in this case as follows: “The sta-
tutes are inferior to the well-established skills of legal thinking, which we call
common law. Judges and lawyers do not hesitate to argue that there are su-
perconstitutional restrictions on the legislature that put common law dogmas
beyond the reach of statutes” [Cited in: Carr, R.R., 1940, p. 17]. Neither the
English nor the American version of the concept of the rule of law provides an-
swers to the most important question: what is law? Is it legislation? Court prac-
tice or something else?

The Russian concept of the rule of law has gone through several stag-
es in its development. In the initial period, according to a fair comment by
T.Ya. Khabrieva, “...such totalitarian and eastern elements of state life as the
“supreme right of the ruler” (imperium) are increasingly strengthened. Authori-
tarian forms of power organization are being strengthened, and quite developed
forms of self-government, such as evening meetings, assemblies of the land,
etc. are being forgotten. This breakthrough occurred during the reign of Ivan
the Terrible. At this time, a new concept of autocratic, unconstrained tsarist

! U.S. Declaration of Independence.
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power is being created. The imprint of Eastern traditions can also be found in
later Russian history...” [Khabrieva, T.Ya., 2013, p. 99].

G.A. Gadzhiev called “a good constitution and judicial power, developing
precedent in law” as prerequisites for the emergence of the Russian model of the
concept of the rule of law [Gadzhiev, G.A., 2013, p. 226]. He rightly reminded
that “...judicial law-making...existed in the second half of the XIX century due
to the activity of the Governing Senate” [Gadzhiev, G.A., 2013, p. 223], but does
not give arguments in favour of judicial law-making. In addition, G.A. Gadzhiev
made a very characteristic conclusion: “The Russian judicial doctrine of the
rule of law is at the very beginning of its formation, and develops taking into
account the historically established legal tradition of the continental legal fa-
mily” [Gadzhiev, G.A., 2013, p. 224].

These opinions do not provide clear answers to the main questions about
the nature of the rule of law and its components.

In the study of the rule of law and legal state in the legal literature, the Eight
Principles of Lon Fuller have traditionally been highlighted: 1) generality, 2) no-
tice or publicity, 3) prospectivity, 4) clarity, 5) consistency, 6) conformability,
7) stability, 8) congruency [Fuller, L.L., 1969, pp. 33-38]. In his turn, K. Stern
developed the principles of a legal state, which he limited only to the constitu-
tional state. Among them, K. Stern singled out: 1) human dignity, freedom and
equality, 2) control over state power, 3) legality, 4) legal protection, 5) compen-
sation for damages, and 6) protection against abuse of power [Stern, K., 1984].

For all the importance of the names of the principles, they are the most gen-
eral in nature and do not constitute law implemented in the state itself.

It seems that the notion of “the rule of law” provides for compliance with the
law of any actions (inactions) of officials as well as national legal and individu-
al acts of state and municipal authorities. However, in some countries the es-
sence of the concept of “the rule of law” was identified as “rule by law”, “rule by
the law”, or even “law by rules”, which enabled governments to commit author-
itarian acts [Sharandin, Yu.A. and Kravchenko, D.V., 2013, p. 308].

In the report of the Venice Commission of 25-26 March 2011, the concept
of “supremacy of law” is characterized by six very ambiguous and controversial
features:

legitimacy, including transparency, accountability and democracy in the
process of passing laws;

legal certainty;

prevention of arbitrariness;

access to justice carried out by an independent and impartial court, with ju-
dicial control over acts adopted in an administrative procedure;

respect for human rights;

non-discrimination and equality before the law (para. 41 of the Report) [Ci-
ted in: Sharandin, Yu.A. and Kravchenko, D.V., 2013, p. 308].

In its turn, the World Justice Project refers to the four “rule of law” attrib-
utes, but also formulates them only in their most general form:

“1. The state apparatus and its officials and official representatives shall be
subject to law.
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2. Normative legal acts are clear and defined, are officially published, meet
the requirements of stability and justice and are aimed at ensuring and pro-
tecting fundamental rights, including the protection of individuals and pro-
perty.

3. The process of adoption, implementation and enforcement of normative
legal acts is open, fair and rational.

4. Justice shall be administered by competent, highly moral and indepen-
dent assessors or by a neutral person who has adequate resources and who
reflects the structure of society...” [Cited in: Silkenat, J.R., 2013, p. 16].

When assessing this concept, it should be recognized that the World Justice
Project organization rightly notes the need to “subordinate” the state power, its
officials and representatives, as well as individuals and legal entities to law as a
whole, and not only to the law. The weak point is the lack of a definition of law
and its relationship to the law, which suggests that the concept of “the rule of
law” needs further research.

The vulnerability of the World Justice Project definition of “the rule of law”
did not prevent J.R. Silkenat from agreeing that the rule of law is a system of
the four outlined principles. At the same time, the scholar recognized that “the
rule of law is a constantly developing, ‘living’ principle... this principle is con-
stantly evolving” [Silkenat, J.R., 2013, p. 15].

V.D. Zorkin referred both to the rule of law and legal state as “constitutional
principles” [Zorkin, V.D., 2013, p. 20]. V.A. Vinogradov, who shares the idea of
attributing the rule of law to the principles, believed that the “principle of the
rule of law” consists of a whole set of “constitutional legal subprinciples” which
they contain [Vinogradov, V.A., 2013, p. 376].

It seems that it is disputable to classify these categories as “principles of
law”. In my opinion, the fundamental (general) principles of national and/or in-
ternational law, which are independent forms of national and/or international
law, as well as special principles of national and/or international law contained
in other forms of national and/or international law, are independent and pri-
mary legal regulators of legal relations as compared to the norms of law imple-
mented in the state. With this theoretical approach, I believe that, first of all, it
is debatable to refer to the rule of law as the principles of national and/or inter-
national law. Secondly, the law implemented in Russia is first of all objectified
in the principles and norms of law contained not only in the Constitution as a
fundamental act, but also in other types of national legal acts and other forms
of national and/or international law.

According to G.A. Gadzhiev, “not only is the rule of law and legal state dif-
ferent from each other, but the rule of law does not exist (and cannot exist)
as a universal, binding concept. This is most likely a... “family of interrelated
concepts”. To be more precise, a community of homogeneous but significant-
ly different judicial doctrines... the rule of law in Russia develops primarily as
a judicial doctrine with virtually passive participation of the legislator and the
doctrine” [Gadzhiev, G.A., 2013, p. 214].

Traditionally, it is believed that the concept of the rule of law is most ful-
ly developed by A. Dicey in “The Basics of State Law in England”, in which he
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wrote: “No one shall be punished and made to pay in person or with his own
wealth except for a certain violation of the law proven by ordinary legal means
before the ordinary courts of the country... Residents are protected from the
arbitrariness of power... (and) are subject to the laws, not whims... We have no
one above the law... Every person, whatever his origin, is subject to the ordi-
nary laws of the state and subject to the jurisdiction of ordinary courts... The
Constitution is based on the rule of law, because the general principles of the
Constitution... are the result of court decisions that define the rights of indi-
viduals in individual cases submitted to the courts... The most extraordinary
powers which are given or authorized by the statutes cannot really be unli-
mited, as they depend on the expression of the act itself, and most importantly
on the interpretation which the courts will give the statute...” [Dicey, A., 1905,
pp. 209-210, 212, 216, 223, 400].

From the point of view of modern general law theory, it is unlikely that the
conclusions about the rule of law that A. Dicey made can be recognized as an
established doctrine, i. e. an established system of convincing and reliable sci-
entific views that gained recognition. Certainly, for England of his time, his
conclusions were a scientific breakthrough. However, modern law as a generic
concept is expressed not only in the statutes he studied but also in other forms
of both national and international law.

Lord Bingham in 2006, when analysing the first article of the UK Constitu-
tional Reform Act 2005, which found that the Act could not adversely affect the
“existing constitutional principle of the rule of law,” reasonably noted: courts
regularly refer to the rule of law but do not indicate what they mean by it [Bing-
ham, L., 2007, pp. 67-85]. Therefore, many authors, for example, Raz, Finnis,
Scklar, Waldron and Tamanaha, as L. Bingham says, doubt the meaning and
value of this concept?.

The Rule of Law Index, published annually by the World Justice Project, as-
sesses the rule of law using the following indicators: 1) limited powers of the
state apparatus; 2) absence of corruption; 3) order and security; 4) fundamen-
tal rights; 5) open government; 6) proper law enforcement; 7) civil litigation;
8) criminal litigation. In my opinion, these data “indicators” are very vague and
could be applied to a variety of both legal and non-legal social phenomena.

The special literature draws attention to the interpretation of the rule of law
by B.Z. Tamanaha. The rule of law, in his opinion, requires that officials and
citizens are subject to and act in a mandatory manner on the basis of law. This
basic requirement determines the establishment of a minimum set of attrib-
utes: law must be established in advance (apply to the future), be publicized,
general, clear, stable, defined and apply to all. In the absence of these attrib-
utes, the rule of law is not recognized” [Tamanaha, B.Z., 2009, p. 3]. In our
opinion, the “minimal set of features” of the rule of law proposed by B.Z. Tama-
naha is not original. These “attributes” may refer equally to certain forms of
national law (in particular, national legal acts or customs), as well as to inter-
national and national law in all its forms.

2 Bingham L. The rule of law // The Cambridge Law Journal. 2007. Vol. 66. P. 67-85.
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Both the above wording and other options suggest that experts view the con-
cept of “the rule of law” as the opposite of arbitrariness. However, in this re-
gard, the question remains: arbitrariness of which organs or persons?

M. Kryger reasonably noted: “...those writing about the rule of law often dis-
tinguish its ‘thin’ or formal’ concepts, on the one hand, and ‘thick’, ‘essential’
or ‘material’ concepts, on the other. The former are limited to the formal prop-
erties of laws and legal institutions aimed at establishing the rule of law. The
second require the inclusion of essential elements of the broader concept of an
ideal society and state — democratic, with a market economy, respect for hu-
man rights or something similar” [Kryger, M., 2013, pp. 478-479]. According
to Kryger, “modern legal scholars and analysts prefer the first path. They of-
ten even adopt... or expand... Lon Fuller’s eight well-known principles relating
to what he himself called “the ethics of law,” in the sense that those principles
were the defining characteristics of the rule of law, even if those lawyers did not
agree with Fuller as to whether those principles were deservedly called mor-
al and ethical. According to Fuller, these principles consisted in the fact that
there must be some rules, which should be well-known, predictable, under-
standable, consistent, fundamentally feasible and stable enough - so that citi-
zens could be guided by them in their actions — as well as implemented through
methods that coincide with their conditions” [Kryger, M., 2013, p. 479].

Both “thin” and “thick” concepts of “the rule of law” appear to be theoreti-
cally debatable and practically ineffective, since they are limited to “the formal
properties of laws and legal institutions aimed at forming the rule of law” or the
inclusion of various social elements in the law — justice, human dignity, etc. I
believe that as a result, such “blurring” of the right by the wrong can lead (and
leads) to a variety of and even contradictory law enforcement (including judi-
cial) practice, and, consequently, to the violation of rights and legal interests of
individuals and legal entities [Ershov, V.V., 2013d].

Therefore, A.F. Cherdantsev and N.A. Vlasenko are right claiming the fol-
lowing: “From the point of view of ontology, we should not include into the con-
cept of law diverse phenomena, although in some way related to each other.
In this situation, law is deprived of ontological homogeneity, monolithic, and
becomes an uncertain phenomenon” [Cherdantsev, A.F., 1999, p. 203; Vlasen-
ko, N.A., 2014, p. 39]. From the point of view of ontology, based on the scien-
tifically grounded concept of integrative understanding of law, it is theoretically
more justified, and it is practically productive to recognize only homogeneous
and only legal phenomena as “law” — first of all, principles and norms of law
contained in the single, developing and multilevel system of forms of national
and/or international law implemented in a state. As a result, law will be in con-
tinuous dialectical development from a lesser degree to a greater degree of its
certainty.

For a long period of time, it was believed that “from the ancient times, the
collection of unwritten covenants and customs... was the main source of law
and the only way to confirm that a particular sentence is a common law norm,
showing that it was observed according to custom ... In favour of this custom
the presence of another non-legislative source evidenced, namely, the decisions
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of the courts on specific cases... This was the ‘common law’ [Kryger, M., 2013,
p- 473].

With the approval of legal positivism in the XVIII century, law began to be
regarded as a product of the legislator, the “sovereign”. In this regard, M. Kry-
ger wrote: “Shocked by this decline in the status of law, which previously had
supremacy over the sovereign, and by what they ‘considered’ ‘arbitrariness’
towards themselves on the part of the sovereign British Parliament, American
colonists first organized a revolution, and then applied a breakthrough innova-
tion — a written constitution, binding on the legislator and regularly monitored
by an independent Supreme Court, whose decisions over time also became
binding on the legislator. This was an innovative way to rehabilitate a long-
standing legal principle” [Kryger, M., 2013, p. 476]. And since, as M. Kryger
rightly acknowledged, “...legislation has outweighed court customs and even
court decisions, becoming the main and increasingly powerful source of law
in common law countries as well...” [Kryger, M., 2013, p. 474], the essence of
the rule of law is to subordinate the state to law [Palombella, D., 2013, p. 362].

The third paragraph of the Universal Declaration of Human Rights is rather
significant in this regard: “Whereas it is essential, if man is not to be compelled
to have recourse, as a last resort, to rebellion against tyranny and oppression,
that human rights should be protected by the rule of law”™. The UN Secretary
General explained this paragraph: “The rule of law is a core concept for the
UN mission. It implies an organization of government in which all individuals,
institutions, organizations, public and private, including the state itself, are
subject to the laws (emphasis added. — V.E.), which, in turn, are subject to
official publication, apply equally to all and are implemented by an indepen-
dent court of law, and comply with international human rights standards and
norms. It also requires ensuring implementation of the principles of priority
of law, equality before the law, responsibility before the law, impartiality in
law enforcement, separation of powers, participation of people in decision-ma-
king, legal certainty, prevention of arbitrariness, as well as procedural and le-
gal transparency”.

Reference is also made to the rule of law in the last preambular paragraph of
the 1950 European Convention for the Protection of Human Rights and Funda-
mental Freedoms: “Being resolved, as the governments of European countries
which are like-minded and have a common heritage of political traditions, ide-
als, freedom and the rule of law, to take the first steps for the collective enforce-
ment of some of the rights stated in the Universal Declaration”.

The term “rule of law” is contained in many national constitutions, but in
most of them “law” is limited to the “laws” adopted by the state’s law-making
bodies.

The above-mentioned shows that the concept of “the rule of law” developed
in different historical epochs under the influence of social, economic factors

3 http www/un/org.ru/documents/decl.conv/declarations/declhr.shtml

4 The rule of law and transitional justice in conflict and post-conflict societies: Report
of the Secretary-General (S/2004/616). 23 August 2004, par III 6.

Pravosudie/Justice. Vol. 2, no. 4. 2020. Original Papers



118 Modern Understanding of Law / CoBpemeHHoe npaBonoHnmaHne

and emerging scientific views, but is still incomplete. What is needed is not a
simple clarification, detailing or rethinking of the concept of “the rule of law”,
but a substantial modernization, objectively suggesting the need for more in-
depth theoretical research. From the point of view of the scientifically grounded
concept of integrative understanding of the rule of law and taking into account
the connection and interaction of these categories, I believe it is theoretical-
ly more reasonable to consider the regulation of legal relations in a legal state
limited by domestic and international law as an objective. Other authors also
pay attention to this connection. Thus, S.F. Udartsev and Zh.R. Temirbekov
believe that “...the doctrines of the rule of law and legal state are two variants
of designation of the priority of law (emphasis added. — V.E.), developing in
different legal systems. The doctrine of the rule of law is a relatively more gen-
eral expression of the place of law in society, and the doctrine of the rule of
law is a relatively more private one, focused on determining the relationship
between law and state, on programming the legitimacy and reasonable limi-
tation (including self-limitation) of state activity as the main institution provi-
ding law-making and law enforcement” [Udartsev, S.F. and Temirbekov, Zh.R.,
2015, p. 16].

Addressing the notion of “legal state” requires a definition of its scope, its
constituent elements and nature.

For the first time, the notion of “legal state”, as the researchers believe
[Vinogradov, V.A., 2013, p. 373; Tidemann, P., 2013, p. 272], appeared in the
work of Carl Welcker: he introduced these concepts to denote a state governed
by the rational (general manifestation of will) [Welcker, C.T., 1813]. This under-
standing was interpreted by P. Tidemann: “Initially, the meaning and func-
tion of the Rechtsstaat principle was to preserve and protect individual
freedoms through positive law” [Tidemann, P., 2013, p. 272] (emphasis add-
ed. - V. E)).

Following Welcker in the same XIX century, the rule of law attracted the at-
tention of Robert von Mohl, who considered the goal of a legal state as a source
of “law” ordering people’s lives [Mohl, R., 1832]. Comparing it with other types
of states — Machstaat (a state of power) or Polizeistaat (a police state), which
could manage people without law — R. von Mohl deduced the following wording:
“a legal state” can be considered as a state limited, at least, by its own princi-
ples and norms of law.

This approach is based, among other things, on the definition of a legal state
developed by I. Kant.

I. Kant is traditionally recognized by most researchers as the founder of the
legal concept of a legal state. As G.A. Gadzhiev emphasized, “Kant cared more
about the problems of the structure of state power, not the individual, so
this concept is called a legal state” [Gadzhiev, G.A., 2013, p. 215] (emphasis
added. - V.E.).

As 1. Kant believed, the fundamental principles of a state governed by fair
laws are the freedom of every member of society as a human being, the equality
of a person with other people as a subject, and the independence of every mem-
ber of society as a citizen [Kant, 1., 1793]. Such a state must involve citizens in
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the process of creating laws, both directly and through their representatives;
as a result, they will only have to comply with laws that they have chosen for
themselves [Kant, 1., 1793, pp. 46-48]. Thus, I. Kant defined the state as an
association of many people according to the laws of justice, i. e. in essence as
a “lawful” state.

After the French Revolution of 1848, views on the legal state changed:
the prevailing view was that the “legal state” had nothing to do with the pur-
pose of the state, but only with the methods and means of its implementa-
tion [Stahl, F.J., 1856, p. 137]. R. Grote summed up these views: “The end of
the XIX century witnessed a gradual transformation of the Rechtsstaat con-
cept into the principle of legality in its purest form” [Grote, R., 2013, p. 241].
And now many authors believe that “...the Rechtsstaat concept has become
a constitutional principle of state management, which includes such funda-
mental organizational principles as the principle of separation of powers, the
possibility of judicial review by the German Constitutional Court... as well as
the principles of legality, fair procedure, legal certainty and proportionality”
[Nedzel, N.E., 2013, p. 122].

In France, the concept of the legal state (Etat de droit) was developed on
the basis of the embodiment of a single will (volonté générale), researched by
J.-J. Rousseau. As it was believed by J. Gicquel and J.-E. Gicquel, a common
will and respect for the Constitution result in “good governance, or a legal
state” (emphasis added. — V.E.), under the shadow of which citizens are pro-
tected from arbitrary rule [Gicquel, J. and Gicquel, J.-E., 2011, p. 11].

According to the French legal doctrine of the time, the state, as Montesquieu
wrote, “...is a society where there are laws” [Montesquieu, 1758, p. 268]. Later,
F. Gélina made a convincing conclusion: “the semantic content of the concept
of legal state’... is partly reduced to the concept of just ‘state’ until it was not
associated in modern legal doctrine with the constitutional control of laws in-
troduced by the 1958 Constitution” [Gélina, F., 2013, p. 274].

Thus, a study of German and French doctrine shows that the concept of the
“legal state” in Germany and France has undergone significant changes over
the course of several centuries and has now become very flexible and overly
uncertain.

In Italy, a special study by G. Sartori was devoted to the problems of the le-
gal state. In his view, “the true essence of the legal state (stato di diritto)
is the self-subordination of the state to its own law; in case of ‘the rule
of law’, the state is subject to law that is not its own” [Sartori, G., 1964,
p. 311] (emphasis added. — V.E.).

The stated point of view causes a number of principal clarifications and ob-
jections. First, from the point of view of scientifically grounded concept of in-
tegrative understanding it seems theoretically more reasonable to condition-
ally distinguish the law of “external” in relation to the state, for example, fun-
damental (general) principles of international law, and the law of “internal”,
“proper” (in particular, internal legal acts), operating in a single and multilevel
system. Second, the given theoretical approach does not monopolize the pro-
cess of law-making by the state, and the real true essence of the modern legal
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state, in my opinion, is expressed in subordination of the state both to the “ex-
ternal” law and to the “internal” law. Third, the very existence of two separate
concepts — “rule of law” and “legal state” — seems theoretically debatable. It is
no coincidence, I believe, that in special literature and in many international
documents the concepts “rule of law” and “legal state” are often not differentiat-
ed. It is no coincidence, I believe, that in special literature and in many interna-
tional documents the concepts “rule of law” and “legal state” are often not dis-
criminated and are even shown identical. Thus, in the text of the 2009 report
of the European Commission for Democracy through Law “The Rule of Law and
the Rechtsstaat” it was noted that these two doctrines overlap to a large extent
and cannot be easily separated from each other, pursuing common goals to
prevent arbitrary state actions®.

In Russia, among the specialists who studied the issues of the legal state, I
will name first of all V.M. Gessen, F.F. Kokoshin, S.A. Kotlyarevsky, N.I. Pali-
enko and B.N. Chicherin. Thus, V.M. Gessen, following German and French
scientists, recognized a state as a legal state if it “in its activities, in the ex-
ercise of governmental and judicial functions is limited and bound by law,
stands under the law and not outside and above it” [Hessen, V.M., 1917,
p- 1]. Later, V.M. Gessen specified this understanding of a legal state: “..
only a constitutional state can be a legal state” [Hessen, V.M., 1917, p. 1],
and stressed at the same time that “the implementation of the constitu-
tional principles by the basic laws, being necessary, is not a sufficient
condition for a legal state” (emphasis added. — V.E.). In development of this
provision, the scientist put forward a number of criteria: “The rule of law in
the state life of the country suggests and requires a consistent and strict im-
plementation of the beginning of the subjugation of government power. The
presence of super-legal powers of the head of state — the right of dispensa-
tion, the right to issue exclusive decrees — contradicts the essence of the le-
gal state. On the other hand, not only constitutional but also administrative
reform is necessary for the state to be recognized as legal. There is a need for
administrative legislation that minimizes the discretionary nature of govern-
ment authority as far as possible; legislation that, while imposing duties on
the authorities, gives citizens subjective public rights corresponding to those
duties. Finally, without a system of legal guarantees ensuring the inviolabil-
ity of public rights, there is no and cannot be a legal state. In particular, ad-
ministrative justice — a kind of organization of judicial (rather than adminis-
trative) power, the purpose of which is to protect subjective public rights by
abolishing an illegal administrative order — is the cornerstone of a legal state
[Hessen, V.M., 1917].

B.N. Chicherin developed the concept of “protective liberalism” from the po-
sition of strong but democratic state power. He expressed the essence of this
concept with the formula “liberal measures and strong power”: “Liberal meas-
ures representing independent activity to society, ensuring the rights and per-

5 Report on the Rule of Law. Adopted by the Venice Commission at its 86th plenary
session. Venice, 25-26 March 2011.
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sonality of citizens”; “strong power, guardian of state unity, binding and
restraining society, protecting order, strictly supervising the execution
of laws... a reasonable force that will be able to defend public interests...”
[Chicherin, B.N., 1862] (emphasis added. — V.E.).

In his “Lectures on the General Theory of Law”, N.M. Korkunov addressed
the problem of the legal state: “Anyone who has power tends to abuse it; he al-
ways extends his power as far as he can. Therefore, to eliminate arbitrariness,
it is necessary to divide power among different institutions so that the pow-
er of one stops and holds back the power of another” [Korkunov, N.M., 2003,
p. 322].

S.F. Udartsev and J.R. Temirbekov note the internal evolution of the con-
tent of the term “legal state” from a state where “acts of law rule” to a legal state
that provides real legal protection (“Rechtsschutzstaat”) and a “state of justice”
(“Justizstaat”), a state with legal legislation, with “legal power”, i. e. limited by
law, as a “rational” state [Udartsev, S.F. and Temirbekov, Zh.R., 2015, p. 15].

This evolution is reflected in the constitutional provisions of European
states. In modern Europe, the term “legal state” at the constitutional level is
usually denoted through its essential attributes. In the preamble to the Con-
stitution of Portugal of 1967, Article 3 of which was characterized by the words
“Sovereignty and legality”, according to part 2, “the State is subject to the
Constitution and is based on democratic legality” (emphasis added. — V.E.).
In the preamble to the Spanish Constitution of 1978, the establishment of the
legal state was defined as one of the objectives of the State; part 2 of Article 9 of
the Spanish Constitution “guarantees the principle of legality...”” (emphasis
added. — V.E.). Part 3 of Article 20 of the Basic Law of Germany of 1949 con-
tains a more complex formulation: “Legislation is bound by the constitutional
order, executive power and justice — by the law and law” (emphasis add-
ed.— V.E.). Finally, the Union Constitution of the Swiss Confederation contains
Article 5 “Principles of the operation of the legal state”, according to which the
basis and limit of state action is not “the law” or “the law and law”, but “law”
as a generic concept®. As we can see, a single European doctrine of the legal
state has not found its consolidation in the constitutions of modern European
states.

The Russian Constitution of 1993 in part 1 of Article 1 (as amended in 2020)
states: “Russia is... a legal state”'°. However, there is no definition or authen-
tic interpretation of the term “legal state”. Systematic interpretation of part 1
of Article 1 of the Constitution of the Russian Federation with its other articles
allows to draw a conclusion that the legal state in Russia is a state primarily
limited by the Constitution of the Russian Federation and Russian laws. For

6 Constitutions of European States. In 3 vols. Moscow: Norma, 2001. Vol. 2.
7 Ibid.

8 Ibid. Vol. 1.

9 Ibid. Vol. 3.

10 http://publication.pravo.gov.ru/Document/View/0001202007040001
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example: “The Constitution of the Russian Federation shall have supreme legal
force on the entire territory of the Russian Federation (part 1 of Article 15); “All
shall be equal before the law and the court” (part 1 of Article 19); “judges shall
be independent and subject only to the Constitution of the Russian Federation
and federal law. The court, having established during consideration of the case
the inconsistency of the act of the state or other body to the law, shall take a
decision in accordance with the law” (article 120).

A brief analysis of the opinions of foreign and Russian scientists, as well as
the provisions of a number of international and Russian documents, I believe,
allows us to draw several final conclusions.

1. In my opinion, the existence of two separate concepts “rule of law” and
“legal state” in special literature, international and national documents is the-
oretically debatable.

2. From the point of view of the scientifically grounded concept of integra-
tive understanding of the rule of law, I believe it is theoretically more reason-
able to consider the rule of law as the goal of regulating legal relations in a
legal state, self-limited not only by “internal” law, but also limited by “exter-
nal” law.

3. Concepts of the legal state according to the types of legal understanding of
its researchers can be classified into concepts developed on the basis of:

— legal positivism (“thin” concepts);

— scientific discussion concepts of integrative legal understanding that argu-
ably synthesize both the right and the wrong [Ershov, V.V., 2013d, pp. 24-31].
— scientifically substantiated concept of integrative legal understanding.

4. According to the latter approach, a real legal state is not only limited by
“internal” but by “external” law as well, and theoretically more precisely by the
principles and norms of law contained in a single, developing and multilevel
system of forms of national and/or international law.
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AHHOTauuA

BeeneHune. Ha doHe macLuTabHbIX TEXHOOMMHYECKUX U3MEHEHUI MNOCNeOHUX NeT TPaauLUoH-
HbIi NPABOBOW MHCTPYMEHTapuii OEMOHCTPUPYET (hracko B perynmpoBaHUM MHHOBALMOHHbIX
06BEKTOB 1 (MNn) MexaHM3MOB. B cTaTbe nccnenyoTcst BONpPOChl COOTHOLLIEHMS 06BEKTOB Npa-
Ba, YCIIOBHO OTHOCUMbIX K MHHOBALMOHHBIM, C MexaHu3mamu npasa (TexHonorusimu). Llenb vc-
CcrnegoBaHnst COCTOUT B aHanM3e MHHOBALMOHHBLIX 06bEKTOB, UX KBanudukaLumm, onpegeneHnm
VX €MHOV CYLLIHOCTHOWM MeXOTpacneBol (MexaMcUUnanHapHom) npupoabl, pa3paboTke peko-
MeHgaumm no hopmMmnpoBaHMIO HOBOW CUCTEMbI O6BLEKTOB Mpasa, afeKkBaTHoW peanusam VI Tex-
HOMOrMYeCcKoro yknaga.

Martepuasbl n metogbl. B paboTe ncnonb30BaHbl AMNUPUHECKUIA, CUCTEMHBIN, aHaNMUTUYECKNIA
1 TENeOonornyecknini MeTobl UccrnefoBaHus, a Takxe PakTonormieckne Mmatepumarbl, Xxapakre-
pusytoLme npouecc hopMUpoBaHns HOBOW CUCTEMbI OOBLEKTOB, BbIXOASALLEN 3a nNpefesibl cob-
CTBEHHO Mpasa.

BasoBbiM nNpu3HaeTcs NOAXOA, COrfMacHO KOTOPOMY MMEHHO KOPMOpaTUBHbIE OTHOLLEHUS SiB-
NA0TCA B HACTOsILLIEe BPEMSI OOHUM M3 OCHOBHbIX BUOOB rPpaXAaHCKO-MPaBOBbIX OTHOLLEHUN,
B paMKax KOTOPbIX 1 BbiICTpanBaeTCcsl HoBasi cucTeMa 06bEKTOB U (UNN) MEXAHU3MOB (TEXHOSO-
rvi) npaea. Takum 06pa3oM, He TONbKO HOBblE OGBLEKTbI (MEXaHU3MbI) OOMKHbI BMUCHIBATLCA
B CYLLECTBYIOLLYIO MPaBOBYIO CUCTEMY, HO U cama cucTemMa JOSKHA MEHATLCA Mog BAUSHUEM
HOBbIX 06BbEKTOB (MEXaHVN3MOB).

Pesynbtatsl nccnegoBaHusi. NpoaHanmanpoBaHbl BaXHENLIMEe TeHOEHUMN pa3BUTUA UHHOBA-
LIMOHHBIX OGBEKTOB U (UNTM) MEXAHU3MOB; BbIIBfIEHbI MPOGIEMbI MX PA3BUTUSE B MEXANCLMMNIIN-
HapHOM acnekTe; AaHbl peKoMeHaaumMm no (OOPMMPOBaHUIO HOBOW CUCTEMbI «BHEOTPACIEBbIX»
06BLEKTOB Mpasa.

O6cyxaeHve n 3akntoHeHne. B pesynstarte nccnefoBaHus aBTopbl NPULLW K CeayoLuMm Bbi-
BoAaM. VIHHOBaLMOHHbIE 0O6BEKTbI U MHHOBALMOHHbIE MEXaHWU3Mbl TPEOYIOT PyHAaAMEHTaNbHOM
paspaboTKu C yHETOM MEXANCLMNIMHAPHOro noaxoaa. [ns AOCTUXEHUS Lenen COBPEMEHHOIO
9KOHOMUYECKOro 060poTa MHHOBALMOHHbIE OOBbEKTbI OOMKHbI ObITb BblpaXeHbl B HOBbIX (hOp-
MaTax npasa. VMIHHoBauMOHHble 06bEKTbI CriegyeT paccMaTpmBaTbh BHE paMOK TPaaMLUMOHHbIX
oTpacnen npasa v NpuaaTh UM PEXUM «BHEOTPACSIEBbIX» OOBHEKTOB.

KnrouyeBble cnoBa: MHHOBALMOHHbIE O6bEKTbI, UHHOBALMOHHbIE MEXaHU3Mbl, NHHOBaLMOHHbIE
TEXHOJI0rnn, uwcbposue CbVIHaHCOBbIe aKTUBbI, KOprnopaTuBHble NMpaBoOBble OTHOLLEHUSA

Ans umtuposaHus: Mansiwesa E.1O., ®etucosa T.B. IHHOBaumoHHbIe 06bekThI Npasa / MNpa-
Bocyaune/Justice. 2020. T. 2, Ne 4. C. 131-152. DOI: 10.17238/2686-9241.2020.4.131-152

© Manbiwesa E.1O., ®etucosa T.B., 2020



132 CoBpemeHHoe npasonoHnmarue / Modern Understanding of Law

Innovative Objects of Law

Elena Yu. Malysheva®, Tatyana V. Fetisova®

Volga Region Branch, Russian State University of Justice, Nizhny
Novgorod, Russian Federation
For correspondence: ° e-malysheva@list.ru, ® fetisova.tatyana@mail.ru

Abstract

Introduction. When viewed against the background of large-scale technological changes in
recent years, there is a demonstrable fiasco in traditional legal tools as regards the regulation of
innovative objects and mechanisms.

The article examines the issues of the correlation of innovative objects of law with the mechanisms
(technologies) of law. The purpose of the research is to analyse innovative objects, attempt
to qualify them, determine their common essential interdisciplinary nature, and to develop
recommendations for the formation of a new system of objects adequate to the realities of the
sixth technological order.

Materials and Methods. Factual materials that characterise the process of the formation of a new
system of objects, empirical, systemic, analytical and teleological research methods were used.
The approach was as follows. Corporate relations are currently one of the main types of civil law
relations, and a new system of objects and (or) mechanisms (technologies) of law is being built
within them. Thus, not only innovative objects (mechanisms) must fit into the existing legal system,
but the system itself should be changed under the influence of new objects (mechanisms).
Results. The most important trends in the development of innovative objects and (or) mechanisms
are analysed. Problems in the development of innovative objects and (or) mechanisms in an
interdisciplinary aspect are identified, and recommendations for the formation of a new system of
objects of law are given. Such a system should be formed outside the traditional branches of law.
Discussion and Conclusion. The authors came to the following conclusions. Innovative objects and
innovative mechanisms require a fundamental development on the basis of an interdisciplinary
approach. To achieve the goals of modern economic turnover, innovative objects should be
expressed in new legal formats. Innovative objects should be considered outside the framework
of traditional branches of law and given a special status.

Keywords: innovative objects, innovative mechanisms, innovative technologies, digital financial
assets, corporate legal relations

For citation: Malysheva, E.Yu. and Fetisova, T.V., 2020. Innovative objects of law. Pravosudie/
Justice, 2(4), pp. 131-152. DOI: 10.17238/2686-9241.2020.4.131-152

BBenoeHnue

HHTeHCHBHoe pa3BuTHE OOIIECTBEHHBIX OTHOIIIEHUH B cpepe HHPOPMALIUH U
TEXHOAOTHH B pa3AHMYHBIX 00AACTSIX (9KOHOMHKA, (PHHAHCHI, TEAEKOMMYHUKA-
uH, 6rocdepa U MHBIE) BBIABUTAET HOBBIE IIPOOAEMBI, TPEOYIOIHe KOMIIAEKC-
HOT'0 U3y4YE€HHU U afcKBATHOTO IIPaBOBOr0 PETYAUPOBAHUL.

TpaauIlMOHHBIM TPaBOBOH HMHCTPYMEHTAPHUM, BKAIOUYAONMii 6a30Bble Ka-
TETOPHUH IOPUANYIECKON TeXHUKH, ObIA BEIpaboTaH B HeOpax PHUMCKOTO IIpaBa,
OYEBHHO, B IIEAIX 3alllUTHI €r0 BEIIHOTO pasneasa. IlogBaeHue 3a mpenesamMu
IIPABOBO# CHCTEMBbI HOBBIX OOBEKTOB, HE MMEIOIIUX «BELIHOM» IIPUPOIBI, Tpe-
OyeT oT IIpaBa OBICTPOIO pPearupoOBAaHUS U OIEPATUBHOM Nepe3arpy3KH Kak B
OOKTPHUHE, TaK U B 3aKOHOJATEABCTBE U IIpaBOIIpUMeHeHMHH. [loaaraem, 4TO B
YKa3aHHBIX 00CTOSATEABCTBAX IIOCAEIOBATEABHOCTE Ilepe3arpy3Kyu 3HA4YeHHUs He
HMeEeT.
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ITpedonpedenstowuii mesuc, NO380ALOULUL 00HOBPEMEHHO PACCMAMPUBAMDb
uccniedyemvle Kamez0puu uepes meKoucyuniuHapHoe coomHowerue. Ilocra-
HOBKa BOIIPOCAa O MEXIVCIIUIIAMHAPHOM COOTHOIIIEHWU HE HOBa. B cBoe Bpe-
Ms B. ByHAT, BBICKA3bIBasgCh O IIOBOJY COOTHOIIEHUS (PUAOCO(DUU, PEAUTHH
U 1ipaBa (puaocouu mmpaBa) U CTaBs IEABI0O HAXOXKIEHHE «I10100aI0IIEero UM
MecTa B MHPOBO33PEHUH», a TAKXKE YCTAHOBACHHE CBA3H MEKIY HAYIHBIM I10-
3HAaHUEM U ITPAKTHUKOM, BO3Aaraa PoAb MOCPEAHHUKA UMEHHO Ha IpaBOBE/cHUE
[Byuar, B.M., 2018, c. 16-17].

JlAsI COBPEMEHHOTO IIEPUOA IIOCTAHOBKA BOIIPOCA O MEXKIUCIIUIIAMHAPHOM
COOTHOIIEHHUHU I€peHeCeHa B 9KOHOMHUYECKYIO, TEXHUYECKYI0 U OMOAOTHYECKYIO
ceprl. lleab HccAemOBaHUS 10 COOTHOIIEHHIO MTpaBa, 9KOHOMUKH, TEXHUKH U
6I/IOAOI‘I/II/I HEHU3MEHHA, OHA TakK 2K€, KakK B IIPOIIIABIE BPEMEHA, PACIIOAOZKEHA B
IIAOCKOCTH HaAXOXIAECHHUA OIITUMAABHOTO COOTHOILIEHUA MC}KJ.Iy HHUMMHA.

OcHosroll (ckeosHotll) mesuc. [Toaaraem, 4TO MEXaHUCTUYECKU IIPUINHHAS WH-
TepIpeTalys (IpUIHuHAa-ICUCTBHE) HE COBCEM IIOAXOOUT AT OOBICHEHHS OTHO-
LIEHWUH MEXKIY «MEXaHU3MOM IPUPOALD B IIeA€CO00Pa3HOCTHIO YEAOBEUECKOH f1esd-
TEABHOCTH, 0COOEHHO IIPH IIPOEILIMPOBAHUH Ha chepy OOIIIeCTBEHHBIX OTHOILIIEHHH.
CaenyeT BO300HOBUTH HAy4YHBIE U3LICKAHUS € ofnacmu memoodonozuu npaea.
[Ipexkae BCETO 3TO OTHOCUTCS K BBIPAOOTKE M BHEIPEHUIO HOBBIX METOIOB, KOTO-
phbIe criocoOCTBOBaAM ObI CO3/TAHUIO aAeKBATHOTO basaHca MeXIy cpepamMu ol1ie-
CTBEHHBIX OTHOIIIEHUH, IPUPOA0H 1 HOBBIM PBIBKOM TEXHUYECKOTO ITPOTpecca.

Knioueeoii mesuc. Borrpoch! 0 KaTeropusax 00beKTa IIpaBa U IIPABOBBIX MeXa-
HHU3MaX HUKOTZA He TEPSIOT CBOIO aKTYaABHOCTh. [losBA€HUE HOBBIX OOHEKTOB
TpebyeT UX AETAAM3AIIUH TPAOUIIMOHHBIM IIyTEM, 3aKpEIA€HUS MX B HOpPMAax
IIpaBa U BBIPAOOTKHU [IASI HUX KOHKPETHBIX MEXaHU3MOB.

H3BecTHBIE MPABOBBIE «KOHCTPYKTOPBI» (OTPACAEBBIE IIPABOBbLIE CPENCTBA,
3AEMEHTHI FOPUANYIECKON TEXHUKH) /10 HeJaBHEr0 BPEMEHU C ITpobAeMoi aaari-
Tall¥ HOBBIX IBAEHUU (0OBEKTOB) K YCTOSBIITUMCS CTOAETUSIMHU ITPABOBBIM pe-
KUMaM OoAee-MeHee CIPaBASANCH. MaArocTparipeil MOXKET MOCAYKUTL HeaaB-
Hsis TpaHcopMallidg pexkruMa IeHHBIX OyMar.

OpmHaKo B HAIIIEM CAy4Yae BO3MOXKHOCTH TPAAUIIMOHHOIO IIpaBa, BUANMO, HC-
yeprnaHbl. IHHOBaIIMOHHBIE OOBEKTHI U (MAW) MEXaHHU3MbI, B TOM YHUCAE BbI3BaH-
HBbIE «CETEeBOI» peBoaAloIlHel, TpeOyIoT IIpaBa APyroro IOKOAEHU: IIpaBa, He
3aMKHYTOTO Ha CBO€H BO MHOI'OM «MCKYCCTBEHHOM» U «KOHCEPBATUBHOM» CyIII-
HOCTH, a IIpaBa «THOKOro», KOTOpoe He OyaeT «0oaThCsa» B KAKOH-TO Mepe AU B
Kakue-Aub0 00bEKTUBHBIE IIEPUOALI OBITH «HEOIIPEAEACHHBIM»; IIpaBa, CII0CO0-
HOT'O OBITH IIEAECO00PA3HBIM U PAH IIEAECO00PA3HOCTH HE MBITATHCS OIIEPUPO-
BaTh IIPABOBBIMHU HAEAMH IIPOIIAOTO («BEIIIHOTO MHPa») HAH MOAHUMDHUIINPOBATH
U3BECTHBIE ITPABOBBIE CUCTEMbBI (MEXAaHH3MBbI), TOPOIIAWBO [OIIOAHSS UX HOBBI-
MU, HO «Iy3KIBIMH» A CUCTEMBI B IIEAOM dAeMeHTaMU (morroaHeHme cT. 128 TK
P® mudpoBbIME ITpaBaMu U 00BIBACHUE UX UMYILIECTBEHHBIMU).

AHanu3 nocnedHux uccnedosaHuil u nybaruxayuii. K Hactodgmemy BpeMeHU
110 Ipo6AeMAaTUKe MHHOBAIIMOHHBIX 00BEKTOB, a TaKKe BOIIPOCAM HX IPaBOBO-
TO PETYAUPOBaHUS HAIIHMCAHBI THICSIYH paboT, B TOM 4YHCAE€ MOHOTpaduH, yieo-
HUKU U yueOHble mocobus. Cpemu paboT B cdepe mMpaBoBOii peraaMeHTaAIUU
MHHOBAIIMOHHBIX O0BEKTOB CAEAYET OTMETUTEL PabOThI, IIOCBSIIIEHHBIE KAK TAO-
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0aABHBIM HM3MEHEHHUSM IIpaBa B yCAOBHUAX IU(PPOBU3AIINH, TAK U YACTHBIM BO-
npocaM (PyHKIIHOHHPOBAHUS OTAEABHBIX HHCTUTYTOB, HHCTPYMEHTOB, TEXHOAO-
Ui, B Y4aCTHOCTH ITU(PPOBBIX (DHHAHCOBBIX aKTHBOB, TEXHOAOTHY pacIpeieAeH-
HOTO peecTpa, KpayadaHIUHTa, CMapT-KOHTPAKTOB U T. [I.

[Ipu aToM paboThl (PUHAHCOBO-3KOHOMUYECKOH W IIPABOBOM HAIIpaBAE€HHO-
CTH, KakK IIPaBHAO, HE KOPPEAUPYIOT MeXKAy COOOM M He HaIlpaBAEHBI Ha pe-
IIeHue OHOM ofIel 3aga4yn: co3nanue 3pPeKTUBHOTO MeXaHHU3Ma IIPaBOBOrO
peryaupoBanud. [IpencraBaseTcda 11eAeCO00pa3HBIM IIOAONUTH K PEILEeHUIO 3TOHU
3818491 C TOYKHU 3PEHUsS] KOMIIAeKCHOTO MEXKIUCIIUIIAHMHAPHOIO II0AX0AA.

MaTepKaALI H MeTOoAbIl

CraTba HamucaHa Ha 6asze (paKTOAOTHYECKHUX MAaTEPHAAOB, ITIO3BOASIOIINX aHa-
AU3UPOBATBH ACTAAN30BaHHbIC HHHOBAIIMOHHBIE O0BEKTHI (MEXaHU3MbI) B acIleK-
T€ MEXIHCIIUIIAMHAPHOI'O COOTHOIIEHHd. TeHAeHIIUN Pa3BHUTHS WHHOBAIIUOH-
HBIX OOBEKTOB PACCMOTPEHBI B ACIIEKTAX HOPMATHUBHOIO IIPABOBOTO PETYAHPO-
BaHU4, IPaBOBOM MOKTPHUHBI U IIPAKTUYECKOH NEATEABHOCTH, B TOM YHCAE B
nudpoBoi cpene. B paboTe HUCIIOAB30BAHBI AMITUPUUECKUM, CUCTEMHBIN, aHa-
AI/ITI/I‘—ICCKI/If/i, TEACOAOTHYECKHH U APYyTUE€ METOAbI NCCAENOBaAHUA.

Ha nx ocHOBe ImpoaHaAU3WPOBAHBI BaXKHEHIINE TEHACHIIUHU Pa3BUTHA HH-
HOBAIIMOHHBIX OOBEKTOB M MEXaHU3MOB; BBIIBACHBI IIPOOAEMBI UX PA3BUTHA B
MEXKIHUCIUIIAMHAPHOM acIleKTe; JaHbl PEKOMEHIAIINHN 110 (DOPMUPOBAHUIO HO-
BOM CHCTEMBI «BHEOTPACAEBBIX» OOBEKTOB IIpaBa.

PesyabpTaThl HCCACZOBAHHSA

CMBICAOBO# 00BEM TIOHATHS «MHHOBAIIUs» (innovation) B TEPMHHOAOTHIECKUX
U3MaHUIX HEOUHAKOB, & TOAKOBAHUS aBTOPOB 3aTParuBaroT OTAEAbBHBIE acIleK-
TBI ATOI0 SIBA€HUS. B camoMm obmieM BHe «MHHOBAallUs» IIpeACcTaBAseT coboit
HOBIIIECTBO, HOBOBBEJEHHUE, a «MHHOBAIIMOHHBIMH», COOTBETCTBEHHO, O3HA4aeT
«OTHOCHAIIMHACI K HHHOBAITUSIM» .

AerasbHoe ompeneAeHHE IIOHATHUIO «MHHOBAaIlUM» naHO PemepasbHBIM 3aKO-
HOM oT 23 aBrycra 1996 . No 127-®3 «O HayKe U rocygapcTBeHHON Hay4dHO-
TEXHUYIECKOM ITOAUTUKE»?, TZIe B KAYECTBE KAIOUEBBIX KPUTEPHUEB 3aKPEIACHBI:
«BBeEHUE B yIIOTPEOACHHE» U «<HOBHU3HAa» IPOAYKTA (TOBapa, YCAyTH), Iporecca
HUAU METOoA.

Bonpocam mHHOBalM{ B IIpaBeé IOCBSIIEH 3HAYUTEABHBIH Al TeOopeTHde-
ckux pabort [Topomon, O.A., 2008; BoavinkuHa, M.B., 2005; Kypsimes, E.1O.,
2015; ITamkoBa, [A.A., 2017]. B gyacTHOCTH, B paMKax 0030pa OCHOBHBIX Ha-
IpPaBAEHUM HMHHOBAIIUM B IIPABE BBIAEAAIOTCA: MIPEAMETHO-IIPABOBOE, METO-
JOAOTHYECKU-IIPABOBOE, IIPOI'pPaMMHO-IIPaBOBOE, TEXHHUKO-IIpaBoBoe [KyphI-

! Kpvicur A.I1. TOAKOBBIH cAOBaph MHOA3BIYHBIX cAOB. M. : Okcmo, 2008. 944 c. URL:
https://dic.academic.ru/dic.nsf/dic_fwords /17287 /unHoBanusa (mata obpallleHH:
12.05.2020)

2 denepasbHbIH 3aK0H OT 23 aBrycra 1996 r. No 127-93 «O HayKe U TOCyAapCTBEHHOMN
HayYHO-TEeXHUYECKOH ITOAUTHKE» (pend. oT 24 ampeaa 2020 r.) // NudopmanmnonHas
crpaBo4YHad cucrema «apaHT.
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mes, E.}JO., 2015, c. 138-139]|. HekoTopble acrieKTbl HHHOBAIIUH B IIpaBe Halll-
AY OTpazkeHUe B yIeOHUKaX U YIEOHBIX TOCOOHSIXS.

B ycaoBusx opMupoBaHUs HOBOTO ITPABOBOTO ITPOCTPAHCTBA B OTHOIIIEHHH
UHHOBAIIMOHHBIX OOBEKTOB U MEXAaHU3MOB ITPEACTABAIETCSI HEOOXOIUMbBIM KOH-
KPETU3UPOBATh: KaKHe 00BEKTHI CAEyeT MPU3HATHE MHHOBAITMOHHLIMU? Kakue
MeXaHWU3Mbl HOCAT WHHOBAIIMOHHBIN xapakTep? O Kakux cepax HCCAemoBa-
HUS TOAYKHA HUATH Pedb B aCIIEKTe MEXKIUCIIUIIAMHAPHOTO cooTHOoIIeHud? O Ka-
KUX IPABOBBIX U UHBIX TOCAEACTBUAX IIPU BHEAPEHUN UHHOBAIIMOHHBIX 00HEK-
TOB MOXKeT UATH pedb? HyzKeH Au 0COOBIH MeXaHU3M 3allUThl JAS MHHOBAIH-
OHHBIX 0OBEKTOB?

[Ipu 3TOM cAeLyeT UCXOOUTE U3 TOTO, YTO, OyAydH pe3yAbTaTaMU MHTEAACKTY-
aABHOU paboTEI (B TOM YHCAE HCKYyCCTBEHHOIO HHTEAAEKTA), OHU MOTYT U BOIIAO-
LIIAIOTCS HE TOABKO B BH/IE HOBBIX MAH YCOBEPIIIEHCTBOBAHHBIX IIPOAYKTOB H IIPO-
IIECCOB, HO U B BH/IE HOBBIX IIOJIXO0B, TEXHOAOTHH, HHCTPYMEHTOB K PEIIICHUIO
COLIMAaABLHO-9KOHOMUYECKHUX 33184, a TAK¥XKE B PA3AHYHBIX UX KOMOHUHAIIHSIX.

C y4eToM TOTO, YTO CTaThs TOTOBHAACH BHE JUCKYCCHU 00 OTPACA€BOY IIPUHA-
AEKHOCTH U OCHOBAHAa Ha HUCCACOOBAHHUAX KOHBEPTEHIINH YACTHOTO U IIYOAMYIHO-
To TIpaBa, a TaKXKe B3auMOJEHCTBUSA IIpaBa C HHBIMH (CMEKHBIMH C IIPaBOM) 06-
AACTSIMHU 3HAHUM, 0OCYyKIeHUe TPobAEMaTHKH B cpepe MHHOBAIIMOHHBIX 00BEK-
TOB CAEIYET HAaYaTh C 0OOCHOBaHHUS MEXKIUCITUIIAMHAPHOTO COOTHOIIIeHUS. MbI He
CKAOHHBI 6E30TOBOPOYHO COTAACUTHCSI C TE3UCOM O TOM, UTO B HOPMATUBHOM IIOAE
TIPOUCXOMST TI0IMEHA U CMEIITUBAHME ITPABOBBIX KATETOPUM C SKOHOMUYECKHUMHU,
aIMHUHHUCTPATHUBHBIMU U fazKe noauTHdeckumu [CuHiokoB, B.H., 2019, c. 9].

Ha mam B3rasa, HeobxoauMa IieAasl CUCTEMA MEXIUCITUIIAMHAPHOTO COOT-
HOIIIEHHsI, B KOTOPOM B MEPBYIO OUYEPEND MOAXKHBI OBITH BHIPAOOTAHBI ITPHUOPHU-
TeTHBIE [TO3UITHH I10 TIPUHITUITY «KECapIo — KeCapeBo». B paMKax TaKOM CUCTEMBI
MOXKHO OyIeT pa3rpaHudIUTh HECOBMECTUMbBIE HA IEPBBIHM B3TAsSA cephbl 3HA-
HUU — Takue, KaK [IPaBoO U OHMOAOTHs, OMOAOTHUS U (PU3UKA, OMOAOTHUS U SKOHO-
MHKa U T. II.

CunurtaeM, YTO IEPBBIY IIAT K CO3AHUIO CUCTEMbBI MEKIUCITUIIAMHAPHOTO CO-
OTHOILIIEHUS MOZKeT OBITh CHeAaH y3Ke CEerofHs Ha ypoBHe auddepeHIHanuu
npasa 1o ypoBHaMm [Epios, B.B., 2019, c. 28]. Vcxonsa u3 BeIOpaHHOIO B pa-
00Te MEXIUCIUIIAMHAPHOTO aKIIeHTa, XOTEAU Obl Ha JaHHOM J3Tarle O0paTUTh-
Cs K MCCA€OBAHUIO COOTBETCTBYIOLIUX HAaIleH TeMaTHKe YPOBHEH CTpaTeruu,
TaKTUKU U TEXHOAOTUHU, & TAK¥KE K BBIIEACHHUIO IIPHUOPUTETHBIX ITO3UIIHH Ha
KasKJIOM M3 YKa3aHHBIX ypoBHeH. [loaaraem, Ha cTpaTern4eCKOM yPOBHE COOT-
HOIIIEHUE BBITASUT CACAYIOIINM 00pa3oM: IOAUTHKA — 9KOHOMHUKA — IIpaBo. Ha
TaKTUYECKOM YPOBHE: 3KOHOMHKA — IOAHUTHKA — IIpaBo. Ha TexXHOoAOTHYEeCKOM
YPOBHE: IIPABO — SKOHOMHKA — ITIOAHUTHKA.

LeHTp TSIKECTH B UCCACIOBAHHUU BOIIPOCOB MEXIUCIIUIIAMHAPHOTO COOTHO-
LIIEHUS OOAXKEH OBITh IIepeHeCeH B 00AaCTh BBIIBACHHS HauboAee BaXKHBIX IIO-
TEHIIUAABHO TOYEK COIIPHUKOCHOBEHHUS. YK€ cefdac MOXKHO BBIAEAUTH HECKOAB-

3 OrneawHbIH naparpad 1 «IpobseMa MHHOBAIIMOHHOI'O TBOPYECTBA POCCHHCKHX Cy-

nei» BelgeaeH B.M. PosunbsiM B raaBe 7 «OT TpaaUIIMOHHON IOPUANYECKON ITapaiur-
MBI K HOBO#» B pabore [Po3un, B.M., 2019, c. 126].
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KO MEXKIVCIIUIIAMHAPHBIX I'PYII OAT UCCA€LOBAHUH: I'pyIllla — 9HEepreTUKa, I10-
AWTHKA, [IPaBo; IPyIIla — MeOUIINHA, OHOAOTHS, IIpaBo; IpyIllla — 9KOHOMHKA,
poboTonpaBo, COIIMOAOTHS; PSI MEKIUCITUIIANHAPHBIX 0AOKOB, B TOM AW HHOU
Mepe 3aTparuBaloIluX IIPobAeMaTHKY HHHOBAIIHOHHON chephl B IIEAOM U, COOT-
BETCTBEHHO, HHHOBAITMOHHBIX 0OBLEKTOB B YaCTHOCTH.

MeRIUCIUIIAMHAPHBIE OAOKKM MOXKHO IIPEACTABUTHL B BUIE: KOMOUHamop-
HO20 6noka (mpobaeMaTUKA KOMOMHUPOBAHHBIX OTPACAEN [IPABA); YNPAeaeH-
uyecro020 6n0xa (IpobaeMaTHKA KATETOPUH «YIIPABAEHHEY); MEMOO0102UUeCKO-
20 6noxa (mpobaeMaTHKA COBMELIEHHUS (3aMEIeHHsI) METO0B, UCIIOAB3YEMbIX
B pa3AHMYHBIX 00AaCTIX 3HAHUN, BKAIOYAsT BOIIPOCHI CO3MaHNSA HOBBIX HOPUIUKO-
TEeXHUYECKHUX KOHCTPYKIINH). B gwacTHOCTH, B ITpobAeMaTHKe yIIPaBAEHYECKOTO
0AOKa KOHIIEHINS «JaCTHOIIPABOBOM CYyOOpAMHAIIUMN» BXOAUT B IIPOTHBOPEYHE
C METOJOAOTHEN KOOPAMHAIINU B I'PakJaHCKOM IIpaBe. A B paMKax METOI0AO-
TUYECKOTI'0 OAOKA IIPU AECTAABHOM 3aKPENACHUHM B 3aKOHOAATEABCTBE TaK Ha3bl-
BaeMBbIX «KHOep(PU3NIECKUX CHCTEM» OCTPO BCTAIOT BOIIPOCHI 00 X BO3MOKHOMH
IPaBOCYOBEKTHOCTH U IIPUMEHEHHNH K HUM TPaAHUITHOHHBIX KOHCTPYKITUH 10r0-
BOPHOM U NEAUKTHONH OTBETCTBEHHOCTH.

[TepetimeM K KOHKpPETH3AIlUU Te3HCa, O0O3HAUEHHOTO BBIIIE B Ka4deCTBE
«KAIOYEBOT'O», IIPH PACKPBITUH KOTOPOTO B IIEASIX IIOAYYEHHS MNOKa3aTeAbHOH
6a3bl B OTHOIIIEHHUH CYILIECTBOBAHHS 0COOBIX MHHOBAIIMOHHBIX OOBEKTOB U (HAH)
MEXaHU3MOB U BO3MOZKHOI'O BBIIBACHUS UX MEXKIUCIIUIIANHAPHOHN ITPUPOALI 06-
paTuMcsa K OZHOM M3 OCHOBHBIX OTpacAel IIpaBa — IIpaBy I'paskgaHCKOMY U, CO-
OTBETCTBEHHO, HOpMaM ['pazkmaHcKoro koxekca Poccuiicko#t Penepanuu (za-
aee — T'K PD).

B kadecTBe HAAIOCTpAIMM 3asBAEHHOTO Te3HCa, a TAKIKE B IOPSIKE IeMOH-
CTpally IIPUMEHEHNUT OJHOI'0 U3 HETPAIUIIMOHHBIX METOIOB UCCAEOBAHUS IIpa-
Ba (Teaeosormdeckoro) [MaabmieBa, E.FO., 2009, c. 13-58] nmonbITaeMcs UCIIOAB-
30BaTh AUHAMUKY KOPNOPAMUEHOU MOOenu, amalTHPOBAHHYI0 POCCHHACKHUM
3aKoHozaTeAbCTBOM elle B 2012 r. CMmeeM yTBepzKAaTh, YTO MMEHHO KOpIIOpa-
THUBHBIE OTHOIIIEHUS SIBASIOTCSI B HACTOSIIlEE BPEMSI OJHUM HU3 OCHOBHBIX BHUIOB
IpaskIaHCKO-IIPAaBOBBIX OTHOIIEHUH, B paMKaxX KOTOPBIX U BLICTPaUBAETCS HOBas
cucreMa oOBEKTOB U (MAM) MEXaHHU3MOB (TexHoAorui) nmpasa. MccaenoBaHue Kop-
IIOPATUBHOI'O CEKTOPa 00YCAOBACHO B IIEPBYIO OUYE€PED €TI0 OIIPENEASIONTIM U YHHU-
UM POBAHHBIM 3HAYEHUEM A BCEX UHBIX OTPACAEH IIpaBa H APYTHX, CMEXKHBIX
C IIpaBoM, obAacTel 3HAHU, YTO B TOM YHCA€ YCHAMBAET HAIIIH ITO3UIUH 110 BBI-
JOBUHYTOMY IIPEIOITPEAEASIONIEMY TE3HUCY B OTHOLIEHNH MEXKINUCIIUIIAMHAPHOCTH.

[TpoaHaau3npyeM XPOHOAOTHYECKYIO [IOCAEI0BATEABHOCTD, B paMKaxX KOTOPOH
OBIAM A€TaAM30BAHBI HAM MOJEPHHU3HUPOBAHbBI OOBEKTHI (MEXaHU3MbI), KBaAU(H-
HUpyeMble HAMHM KaK MHHOBaIlMOHHBIe. CHaYasa CA€IyeT COIIOCTaBUTH U3MEHeE-
HUd B IlepBble ABe raaBbl HacTu nepBoi 'K P®, peaansoBanHble PenepasbHBIM
3akoHOM OT 30 mekabpsa 2012 r. Ne 302-D3. IIpekae Bcero ykazaHHBIM 3aKOHOM
OBIA pacIIUupeH MIpeaMeT IPaskKAaHCKO-IIPABOBOTO PETYANPOBAHMS 3a CUET BBe-
JIEHUS KOPNOPAmMueHsLx omHoweHull, a B cT. 8 'K PP Gwia BBemen mmomm. 1.1,
KOTOPBIM 3aKpenHA B KadeCTBe OCHOBAHMS BO3HUKHOBEHHS I'PasKIaHCKHUX IIpaB
1 00SI3aHHOCTEN «peweHust coopanuil (BbimeaeHo HaMmu. — E.M., T.d.) B cayuasx,
IIPeayCMOTPEHHBIX 3aKOHOM». Uepes moaroga, B mMae 2013 r. PenepasbHbIM 3a-
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koHOM OT 7 Mast 2013 r. Ne100-d3 6n1a mepeumenoBaH noapasnea 4 'K PO, ko-
TOPBIA cTan mMeHoBaThbcd «Crmeaku. Penrenuda cobpanuii. ITpencraBUTEABCTBOY,
u OblAa BBezleHa HOBas raaBa 9.1 «PereHusa cobpaHuiir. YKa3zaHHbIE U3MEHEHUS
AETAABHO U OJHO3HAYHO OOBSIBHAM «PEIIeHUs COOPaHUi» CAeAKaMU.

Yepes gBa Mecs1a, B utoae 2013 r. PegepasbHbIM 3aKOHOM OT 2 ntoas 2013 1.
Ne 142-®3 raaBa 7 I'K P® «llennrie Oymaru» Oblra IIpeacTaBA€HA aOCOAIOTHO B
HOBOM «MOAEPHU3UPOBAHHOW penaknuu. 1 Toabko B mae 2014 r. Penepasb-
HBIM 3aKOHOM OT S5 Mad 2014 r. Ne 99-d3 ocHOBHO 3Tal epBOHAYAABHON MO-
nepuau3sanmu 'K PO Gvia 3aBepliieH 00HOBACHHOH penakiiueii raasel 4 «FOpuau-
YeCKHEe AUIlA».

C yueToM Iieae¥ HaACTOSIIIETO MCCAE€NOBaHUsA, OTPAHUYEHHOTO paMKaMU BbI-
SABACHUS U KBAAU(UKAIINH HHHOBAIIMOHHBIX O0BEKTOB U (HAH) MEXaHHU3MOB, HAC
UHTEPECYeT MPekKae BCEro aHAAU3 MOANU(UIINPOBAHHBIX IIEHHBIX OyMar U CBd-
3aHHBIE C 9THUM HOCAEACTBUd. [lof «0e3M0KyMeHTapHBIMHU IEHHLIMU OyMaramMm»
3aKOH ITOHHMAaeT «00s13aTeAbCTBEHHbIE B MHbIE IIpaBa, KOTOPbIE 3aKPEIACHbI B
pellleHuN O BBIIIYCKE MAM HHOM aKTe AWIIA, BBIIIYCTHUBIIETO IIeHHBIE OymMaru B
COOTBETCTBHH C TPeOOBAHHUAMH 3aKOHA, U OCYILIECTBACHHE U IIepeiada KOTOPhIX
BO3MOKHBI TOABKO C COOAIOEHUEM ITPaBHA yueTa 3TUX Ipab»’. «<Kectkoe» pas-
[eAeHUe I[IeHHBIX OyMar Ha JOKyMeHTapHbIe (TPaIUIIMOHHBIE), 0003HaUYeHHbIE B
3aKOHE B KQ4eCTBE «JOKYMEHTOB», U 0e3M0KyMeHTapHble, 0003HaUYeHHbIE B BHIE
«IIpaB», Ha HAIIl B3TAS, UMEET CEPbE3HOE IPHUHIIUIIHAABHOE CTPYKTYPHOE U Me-
Tomoaorudeckoe 3HadeHue [Kupnuues, A.E., 2019, c. 128].

Ob6patieHue B IIEPBYIO oYepenb K 0e3J0KyMeHTaPHBIM IIeHHLIM OyMaraM npu
HCCAEIOBAHUM (PAKTOB HMHHOBAIIHMOHHBIX H3MEHEHHH B IIpaBe, BKAIOYAs BO3-
MOZKHO€ BBIIBACHHE BO3HHKAIOIIUX B IIPABOBOM Cpefie MHHOBAIITMOHHBIX MeXa-
HH3MOB, OIIPaBIaHO CAEAYIOIIUMH OOBEKTHBHBIMH JaHHBIMH.

1. [IepedeHb LIEHHBIX OyMar SBASETCS OTKPBITHIM, OoAee TOro, 3aKOHOIATEAD
C TOYKH 3pEHUS IOPUANYECKON TeXHUKU IIpuMeHseT B II. 2 cT. 142 'K P® un-
TEePECHBIY TAKTHYECKUH aAbTepHATHUBHBIN IIpHEM: «...H HHbIE IIeHHble Oymary,
Ha3BaHHBLIE 8 MAKOM Kauecmee 6 3aKoHe Wil NPUu3HaHHbLlE MAKO8bIMU B
YCTAHOBAEHHOM 3AKOHOM nopsidke» (BbineseHo Hamu. — E.M., T.d@.).

[ToraraeMm, 4TO pe3yAbTaThl TAKOTO IOPHUANKO-TEXHUYECKOI'Oo IIpHueMa MOTYT
OBITH CAEOYIOIIMMU: AIOOOM MOKYMEHT, Aroboe IIpaBO MOTryT OBITH OOBSIBACHBI
LIeHHOH OyMaroii; oObsIBA€HME MOKYMEHTA HAM IIpaBa LIEHHOH OyMarod MOKeT
ObITH B AIOOOM 3aKOHe, a He TOABKO B 'K P® u mpodpuabHOM 3aKOHE O PBIHKE
LIEHHBIX OyMar; 3aKOHHBIN ITOPSAA0K IIPU3HAHUS B Ka4eCTBe [IEeHHOM Oymaru mo-
IIyCKaeT OSIBACHUE B AFOOOM 3aKOHE OTCHIAOYHOM HOPMBI K aKTaM [I0A3aKOHHO-
IO YPOBHS HMAU aKTaM UHANBHUAYAABHOI'O PETYAUPOBAHUS.

2. KoHkpeTn3amnug IIpaBoBOTO cTaTyca 0e3M0KyMEeHTAapHBIX IIEHHBIX OyMar,
IIposBUBIIadAcH B nogBAeHUM naTu crarteil B 'K PP (ct. 149.1; 149.2; 149.3;
149.4; 149.5), CBUOETEABCTBYET O A€TAABHOM 3aKPEIIA€HUU abCOAIOTHO HMHOTO
MexXaHu3Ma KaK PeryAnpoBaHUsd, TaK U 0COO0ro MexaHH3Ma 3aluThl. Tak, B OT-

4 TpaxkpmaHckuii Kogekc Poccutickoit Peneparyu (dactb nepBas) oT 30 HosOps 1994 r.

No 51-®3 (pexn. ot 16 nekabps 2019 r., c u3m. ot 12 mag 2020 r.). Ct. 142 // Uudop-
MallMOHHasl CITpaBOYHAasl cucreMa «['apaut.
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AWYHE OT JOKYMEHTAPHBIX ITEHHBIX OyMar B 6€3/I0KyMEHTAPHbBIX ITEHHBIX OyMa-
rax IOSIBASIETCS (PUTypa «[IPaBO0OOAAIATEASI).

3. TlossBA€HHE OCOOBIX IOPUMAHUKO-TEXHHUIECKUX KOHCTPYKIIHH, OTIEABHBIE U3
KOTOPBIX UMEIOT MEOUCUUNAUHAPHOE 3HAUCHUE. «YIETHBIE 3AIIUCHY; «CYET
paBoobAaaTeAs»; «CUeT IpUobpeTaTeAs»; «yIeT IpaB I0 0e3M0KyMeHTapPHOH!
IIeHHO¥ OyMare»; «<KOHBEePTaIlUs B JPyTUe [IeHHbIe OyMaru»; ocoOble IpaBUAa 3a-
LIUTHI ITpaB IIpaBoo0AagaTe s, B TOM YHCAE IIPABO UCTPeOOBaTh B CAydae KOH-
BepTaluH Apyrye [eHHbIe OyMary.

4. YcraHOBAE€HHE OCOOBIX ITIOCAEACTBHU HcTpeboBaHHsS 0e3q0KyMEHTapHBIX
IIEHHBIX OyMar, BKAIOYAsl OCNAPUBAHUSL peuleHUst 0011ero cobpaHusd, eCAU He-
YIPaBOMOYEHHBIMHU AUIIAMU OBIAM PEaAH30BaHLI ITpaBa Ha y4acTHUe B yIIpaBAe-
HUU aKITUOHEPHBIM OOIIIECTBOM.

5. [last peaAu3alliu «KOPIIOPATUBHOIO» DAOKA ITPeaMeTa IPakaaHCKOTO IIpa-
BOBOTI'0 PETYAHPOBAHUS, CACAYHd AOTHKE 3aKOHOOAATEAHd, JOAXKHBI ObITh ANOO MO-
JE€PHU3UPOBAHEI «CTaphle», ANOO BBEIECHBI HOBBIE IIPABOBBIE CPEICTBA, OTBEYa-
IOIIFE 3aIpocaM KOPIOPATHUBHOTO CEKTOpa. OTH 3aIlpOoChl CKOHIIEHTPUPOBAaHBI
B Jleaumumayuu 60Npocoe ynpaeneHust kopnopayueil.

6. OCHOBHBIMH KOPIIOPAIIHUSIMH SIBASIIOTCSI aKIITMOHEPHBIE OOIIECTBA, UMEIO-
IIIHE OEAO0 UCKAIOYUTEABHO C akiusaMu. C yueToM TpaHCaKIUi ¥ HHTEPHAIIUO-
HaAM3AIUH OU3HECAa MMOCAEIHHUE BO3MOXKHBI UCKAIOUUTEABHO B G€3M0KyMeHTap-
HOU hopMme.

Taxkum o6pazoM, ObIlaa AOTHUYECKU pPeaAu30BaHa IepBOHAYAAbHAS ITUKAUY-
HOCTbh, BhIpaykeHHasI B CAEAYIOIIEH cXeMe: pacIIupeHte IIpeaMeTa TpaxKaaH-
CKOTO MpaBa KOPIOPATUBHBIMU OTHOIIEHUSIMH, OObSIBAEHUE PEIIEHUU CO-
OpaHuM CcOeAKaMH C BO3MOIKHOCTBIO TPU3HAHUS WX HEAEeHCTBUTEABHBIMH,
raobasbHasT MOMAEPHU3AIUS HHCTUTYTa IIEHHBIX OyMar C SBHBIMH IIOCAEI-
CTBHUSIMH [IASI KOPIIOPATUBHOTO CEKTOPA B IIEAOM (0€3I0KYMEHTAPHOCTD KOP-
TIOPATHUBHBIX ITEHHBIX OyMar I03BOASIET YIIPABASITEH KOpPIIOpalluei Ha paccTo-
SIHUU).

[TpuBenmeHHAas BBIIIIE UAAIOCTPAIIUS CBUIAETEABCTBYET O TOM, YTO MHHOBAIIU-
OHHBIE OOBEKTHI MOTYT OBITH AOTHYECKHU CBSI3aHbI C IIPABOBBIMH MEXaHU3MaMHU C
3apaHee OIPENEeACHHBIMH PE3yAbTATaAMH, BBIXOIAIINME 32 IIPEIEAbl IIPaBOBOM
CHUCTEMBI.

He MozkeM He yIIOMSHYTEh ¥ MEXKIUCIIUIIANHAPHYIO I'PYIILY, IIPEeACTABACHHYIO
chepaMu MeOUITUHBI, OMOAOTHUHN U ITpaBa. BHOOOBEKTHI, HECOMHEHHO, SIBASIIOT-
Csl OIHUMH U3 KAIOYEBBIX B WHHOBAIIMOHHOM AEeATEABHOCTH, YTO BBIPAXKEHO, B
YaCTHOCTHU, B aKTUBHOM pPa3BUTUN T€HHO-HUHXKEHEPHBIX U OUOMETUITMHCKHUX
TexHOoAOTHH [AamaeBa, B.B., 2019]. Ecan paccMaTpuBaTh IIOHATHE OHMOOOBEKTA
C TOYKH 3pEHUd IIpaBa, TO MOXKHO TPAKTOBATh €TI0 JOBOABHO IIIHPOKO U OTHECTHU
K HeMy BCe 00BEKThI, 00AaaroIIHe KU3HECTIOCOOHOCTRIO: KaK Te, YTO CO3/IaHBI
IPUPOAOH, TaK U T€, YTO CO3OAHBI YEAOBEKOM (KHMBOTHBIE, MUKPOOPTAHU3MEBI,
GroMaTepHuasbl U OpraHbl YeAOBeKa, OMOTEXHOAOTHH). B Hayke Tak>Ke BBbIAEAS-
FOT OMO0OOBEKTHI YEAOBEKA, HO BBUAY OTCYTCTBHS €IMHOTO ITOX0a K IIOHUMA-
HHUIO IIPABOBOTO CTaTyca GMOOOBEKTOB Pa3BUTUE 3aKOHOAATEABCTBA B obAaCTH
o6opoTa YeAOBEUECKUX OHOOOBEKTOB BO MHOTOM HE VIIOPSIIOYEHO, CAYYAHHO
[AmoamHaCckaga, H.B., 2009, c. 10].
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B 2017 romy mocae BBemenusa 3akoHa «O OHOMEOHUIIMHCKHX KAETOYHBIX
TIPOAYKTaX» IMOSIBUAOCH HOBOE IIOHATHUE — «OMOMEMUITMHCKUN KAETOYHBIN IIPO-
OYKT» — KOMITA€KC, COCTOSIIHNHE U3 1) KAETOUYHON AWHUM (KAETOYHBIX AWHHH) U
BCIIOMOT'aTEABHBIX BEIIECTB AM00 2) KAETOYHOU AMHUH (KAETOYHBIX AHMHUM) U
BCIIOMOTAQTEABHBIX BEIIECTB B COYETAHUU C IIPOUIEAIINMH TOCYAapPCTBEHHYIO
pEerucTpanmio A€KapCTBEHHBIMH IIpenapaTaMy A9 MEIUIIMHCKOrO IIpHUMEHe-
HUST®.

B Hay4yHOU cpene yKe HCCAEAYIOTCH OHMOMEOHUIIMHCKHE ITPABOOTHOIIEHUS
KaK HUMYILECTBEHHbIE U AWYHbIE HEUMYIIECTBEHHbBIE OTHOIIIEHHUS MEXAy CyOb-
€KTaMH OHOMEOUIIMHCKOM NedATEeAbHOCTH, BO3HUKAIIIME IIPU HCIIOAB30BaHUU
OuoMaTepHUaAOB YEAOBEKA B MPOIIECCE CO3MAaHUA OMOMEIUIIMHCKUX HU300peTe-
HUI U OKa3aHUs MEIUIIMHCKUX yCAYT. [Ipu 3TOM B GHMOMEIUIIMHCKUE ITPABOOT-
HOIIIEHUS BXOAAT M€ HHO-UHXKEHEPHbIE, JOHOPCKHE U KAETOYHbBIE ITPAaBOOTHOIIIE-
HUS, UMEIOIIHUE CXOJCTBO M0 OOBEKTY, CyOBEKTHOMY COCTaBY H, KaK IIPaBHAO,
1o comepzxkanuio [Tarapenko, A.A., 2018].

OTaeABHOI0 PACcCCMOTPEHHS TPeOyIoT NHHOBAIIMOHHBIE KATETOPUH, ITPU3BAH-
HbIe 00CAYZKHBAaTh IIU(PPOBYIO 9KOHOMHUKY. [loaaraeM, KOHKPETU3HUPYs BbIIBHU-
HYTBIH BBIIIE TE3HUC O HEOOXOOUMMOCTH Pa3aeACHHS HCCAEIOBAHUH B chepe NHHO-
Banui Ha qUddepeHIINPOBaHHBIX YPOBHAX CTPATEIHH, TAKTHKHU U TEXHOAOTHH,
IU(PPOBYIO 9KOHOMHKY CAEAYET HCCAEI0BATH HCKAIOYHUTEABHO Ha TaKTHUYECKOM
ypoBHe. Ecau mpu3HaTh 3TOT TE€3UC BEPHBIM, TO IIPHOPUTETHAS ITO3UIIUS U (-
POBO¥l SKOHOMHKH B IIpeAaraeMoOM AOTHYECKOM PANy (IKOHOMHKA — ITIOAWUTH-
Ka — IIpaBo) IO3BOAUT BBIPA0OTATEH B TOM YHCAE U aAeKBATHYIO IIPABOBYIO CHU-
creMy. B KoHTEKCcTe Halllel cTaThbH IIPHOPHUTETHI B OIIPEACACHHU [TOPSIIKOBOIO
U CYIIIHOCTHOTO SA€MEHTOB OOBEKTOB U MEXAaHU3MOB, IIPU3BAHHBIX OOCAYKHU-
BaThb IHU(PPOBYIO S9KOHOMHUKY, MOAXKHBI ObITH OTIAHBI 9KOHOMUKE, IIOTOM IIOAH-
THUKE U TOABKO I1033Ke — IIpaBy. [Ipu Takoil Koppeadliuy He OyOeT II0BOIOB IAS
B3aMMHBIX VIIPEKOB B IIOJIMEHE U CMEIINBAHUH UCIIOAB3YEMBIX B I'DaKJaHCKOM
o6opoTe KaTeropui.

Caenysa 3asgBA€HHOMY B HacTodlnell paboTe IIpenonpefeAsioleMy Te3HU-
Cy, IIPY HCCAEIOBAHUH HHHOBAIIMOHHBIX 00BEKTOB U MEXaHU3MOB IIpEHMYIIIe-
CTBEHHO Y€pe3 BBIIBAEHHE MEXIUCIIUIIANHAPHBIX aCIIEKTOB Mbl CUUTAEM Ile-
Aecoo0pa3HBIM 00paATHUTHCH K (PAKTOAOTHYECKHM MaTepHasaM, BBIXOAAIIUM 3a
IpeneAbl COOCTBEHHO ITpaBa, B IIEASIX HUAAICTPAIIHU IIpoliecca (pOpMHUPOBAHUSA
Oyayied MeXIUCITUIIAMHAPHONH CUCTEMBI OOBEKTOB.

HucgpoBasg KOHOMHKA B CAMOM IIIHPOKOM CMBICAE HPEACTABASET COOOM
napagurMy 3KOHOMHUYECKOTO Pa3BUTHSA C IOMOIIBIO ITU(PPOBBIX TEXHOAOTHH,
CHUCTEeMY 9KOHOMUYECKHUX, COIITHAABHBIX U KyABTYPHBIX OTHOLIEHUH, OCHOBaH-
HBIX Ha HCIOAB30BAHHH HH(POPMAIIMOHHO-KOMMYHHUKAIITUOHHBIX TEXHOAO-
THUHC.

5 denepasbHbIH 3aK0H OT 23 HioHa 2016 1. No 180-93 «O 6HOMEIUIIMHCKHUX KACTOYHBIX

npoaykrax» (pen. ot 27 nekabps 2019 r.) // NudopMalilmoHHas CIIpABOYHAsSL CHCTe-
Mma «FapasT.

6 Moxaaxn I'pynmel BcemupHoro 6aHka o MUpoBOM pa3BUTHH «[{udpoBhle TUBUIEHIBI,

2016. URL: http://documents.worldbank.org/curated/en/224721467988878739/
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Yro ke KpoeTcs 3a 9TUMH caoBaMU? O KaKHUX HH(OPMAaIIMOHHO-KOMMYHUKA-
ITMOHHBIX TexHoaoTuaX (nasee — MKT) uaer peun? U Kak OHU IeAal0OT BO3MOIK-
HBIM IIH(PPOBOE yIIpaBAECHHE d9KOHOMUKOH, (pMHAHCAMH, TOCYyAapCTBEHHON Ma-
LITMHOM, OU3HEC-TIPOollecCaMi OpPTaHU3alUi, JKU3HEeAeATEABHOCTBIO (DU3NIECKUX
An1r? K OCHOBHBIM IIH(PPOBBIM TEXHOAOTUSM B COBPEMEHHOM MHPE OTHOCHATCH:
OoAbIIIHE MaHHBbIE, HEHPOTEXHOAOTHH UM HCKYCCTBEHHBIH HWHTEAAEKT; CHUCTEMBI
pacIpeneAeHHOTO peecTpa; KBAaHTOBbIE TEXHOAOTHH; HOBBIE IIPOHU3BOACTBEHHBIE
TEXHOAOTHH; IIPOMBIIIIACHHBIY HHTEPHET; KOMIIOHEHTHI POOOTOTEXHUKH U CEH-
COPHKA; TEXHOAOTHH OECIIPOBOAHOM CBA3H; TEXHOAOTHU BHUPTYAABHOH M IOIIOA-
HEHHOU peaAbHOCTEH.

[Toka 10 MOAYYEHUIO COLIHAABHBIX M KOHOMMYECKHX BBIIOJ OT IHU(POBOH
TpaHcopmanuu Poccutickas denepariyssi 3aHUMaeT CKpoMHoe 41-e MecTo B
mupe’. MeToayka OLIEHKH MOTOBHOCTH CTPaH K IHM(ppoBoii s3KkoHOMUKe (Digital
Economy Country Assessment), pazpaboTanHasi 3KCIIEpTaMu IpyIibl Becemup-
Horo OaHKa, IIPEArioAaraeT OIIEHKY «KadecTBa» (PyHIaMeHTa IU(POBOH 3KO-
HOMUKH, 00ECIIeUYNBAIONIET0 SKOHOMUYECKHE U COIIMaAbHBIE IPeoOpa3oBaHusl,
COCTOSIIIIETO M3 IIU(PPOBBIX M HEIM(PPOBBIX (pakTopoB. K mepBoi rpymme ot-
HocAaTcs: IudpoBas HHPPACTPYKTypa, HUQPPOBBIE HAAT(OPMBI, ITHUPPOBLIE
TEXHOAOTHH; B OCHOBE BTOPOH I'PyIIIEI (DAKTOPOB: [IOAHUTHKA U CTPATETHYECKOe
MIAQHUPOBAHUE, AUIEPCTBO ¥ UHCTUTYTHI, 3AKOHO00AMENbCMB0, YIEAOBEIECKU N
KaIluTaA, MHHOBAIIUHY, AeAOBad cpeaa, JoBepHe U 0e30I1aCHOCTD.

B KOHTEKCTe Halllero MCCAEIOBaHHA OIPEAEACHHBIH MHTEPEC IIPEACTABASIET
OLleHKAa F'OTOBHOCTH Poccuu B 9yacTy IpaBoOBOIO peryAnpoBaHUd IIH(POBOH KO-
HOMHKU (puc. 1). KadyecTBO «3aKOHOOATEABCTBA» MOAYYHUAO TPHU Oasra U3 ISATHU
BO3MOIKHBIX OAaromapsi MAaHOMEPHOM paboTe 0 COBEPUIEHCTBOBAHUIO 3aKOHO-
JATEABCTBA B YaCTH pa3paboTKU HOPMATHUBHBIX ITPABOBBIX AKTOB, KACAOIIHX-
c4 U(PPOBBIX IAATEXKHBIX CUCTEM, IIH(PPOBOH HHPPACTPYKTYPhI U IIOAUTUKH B
cepe obecriedeHus NH(POPMAITMOHHON 6€30TTaCHOCTH.

B nHacrosamiee BpeMsa cpopMHPOBAAOCEH TPH OCHOBHbBIE KOHIIEIIIIUY CTAHOBAE-
HUg IUQPPOBOH 3KOHOMUKU B Poccuu: Ha30BEM HX YCAOBHO «KOHuenuus MuHu-
MYym» (KOHIIETIITUS CKETITUKOB), « KoHyenyus makcumym» (KOHIETIIINA aKTUBHBIX
CTOPOHHUKOB) U «OpuyuanoHast KOHUenyus.

CKEeNnTHKU — IPUBEPKEHIb! «KOHUenyuu MuHUMYym» — IIoAararoT, 4To ITUD-
poBas KOHOMHKA €IBa AW IIPUHECET [I0AB3Y B Ka4eCTBE yIIPaBALIONIET0 MeXa-
HH3Ma U OIBUHET K HOBBIM BBICOTaM IIPOHM3BOACTBO U TOProOBAIO Ha (poHE GOAB-
IIIOTO YHCAA CHUCTEMHBIX IIPOOAEM, OYEBHUIHBLIX U 0e3 IMU(PPOBBIX TEXHOAOTHH,
0oaee TOro, OHa ITPEBPATHUT HAIlle OOIIIECTBO B 9AEKTPOHHBIN KOHIAareps [Karta-
coHOB, B.1O., 2017].

pdf/102724-WDR-WDR20160verview-RUSSIAN-WebRes-Box-394840B-OUO-9.pdf
(maTa obpammenusa: 17.04.2019)

7 Hokaan T'pynmer Bcemupnoro 6anka «KOHKypeHIMs B IH(POBYIO 3IIOXY: CTpaTte-

THYecKHe BBI3OBBI Oad Poccuiickoit ®eneparmmr, 2018. URL: http://documents.
worldbank.org/curated/en/848071539115489168/pdf/Competing-in-the-Digital-
Age-Policy-Implications-for-the-Russian-Federation-Russia-Digital-Economy-
Report.pdf
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[ocynapcTBeHHasi nonuTuka
1 cTpaTernyeckoe nnaHvpoBaHne

CoumanbHblie 5

1 3KOHOMUMYEeckne addeKTb JlnpepcTBo M UHCTUTYThI

Lncbposeie rpaxpate 3aKoHOAATENLCTBO

Lindpposas TpaHchopmaums
busHeca

YenoBeueckuin kanutan

Lincdpposas TpaHchopmaums

HWOKP n nHHoBauum
roccekTopa

LindpoBoin cekTop 3KOHOMUKM BusHec-cpena

HoBble UMpPoBbIE TEXHOMOMMM [osepue n GesonacHoOCTb

Lindpposble nnatpopmbl Lindbposas nHdppacTpykrypa

Puc. 1. PeaynbTaThl OLEHKN rOTOBHOCTM Poccui K LmcpoBoit akoHomuke®

CropoHHHUKHN «OPuyuaibHOl KOHUenyuu» BOOPYXKEeHBI wuraeaMu CrpaTeruu
pasBuTHua uHGPOPMAIIMOHHOTO obiiecTBa B Poccuiickoit Pemeparmu Ha 2017-
2030 rompr® (masee — CtpaTerus) ¥ HallMOHAABHOM nporpamMmel «[{udpoBasa sKo-
HomuKka Poccuiickoit ®eneparum'® (masee — [Iporpamma). B urcae 0OCHOBHBIX Ha-
IIPaBACHHUH ITAaHA MEPOIIPUATUH OIIPENEACHO «HOPMAMUBHOE PEYTUPOBAHUE».

AKTHBHBIE CTOPOHHUKH IIM(POBOH SKOHOMUKH — IIpencTaBuTean «KoHuyen-
UUU MAKCUMYM» TIOAATAIOT, YTO KATAAN3ATOPOM PA3BUTHS IBASIOTCS COOCTBEH-
HO 11U(POBBIE IAAT(OPMBI, KOTOPbIE MOAXKHBI ObITH CO3aHbl B KasK/I0H HUHIY-
CTPHHU [AS NPUAAHUS HAEIM NUQPPOBU3AINN IIPaKTHYECKON IIeHHOCTH. Boaee
HoApoOHO aBTOPCKAas ITO3UIHI O COAEP3KAHHUHM OCHOBHBIX KOHIENIIUH CTAHOB-
AeHUd IIU(poBoH 5KOHOMHUKH B Poccun n3aoxkeHna B paborax: [Perucona, T.B. u
®erucos, B./., 2019; derucosa T.B., 2019, c. 12-28].

OpmHaKo IOoKa afenThl U CKEIITUKU ITHU(PPOBOH SKOHOMUKH (DOPMUPYIOT CBOU
IIO3UIINH, OCHOBHEIE TEHAEHIINH U HAIIpaBACHHUA Pa3BUTUL MU(PPOBH3AIUU 00-
YCAOBAEHBI He ToABKO CTparerueii u [IporpamMmoii, HO 1 MUPOBOM U OT€4YECTBEH-

8 [okaan I'pymmsl Becemuproro 6anka «KOHKYpeEHITUS B IIU(POBYIO 3TIOXY: CTPATErnye-
CKUe BBI30OBHI faa Poccutickoit ®enepanumr, 2018. C. 4.

9 Crparerus pasBUTHsS HH(QOPMAIIMOHHOIO ofbiecTBa B Poccuiickoii ®enepaiiuu Ha
2017-2030 romw! : yrB. YKaszom I[Ipesmmenta Poccuiickoit demepamuu ot 9 mada
2017 r. Ne 203 // UudopmarmoHHada cripaBoYHasa cucrema «I'apaat.

10 TlacmopT HaIMOHAABHOM mIporpammbl «lludpoBas sKoHOMHKA Poccuiickoit Peme-
pamym @ yTB. npesuguymom CoBera mnpu IIpesumente Poccuiickoit Penepanuu mo
CTPaTEruYecKOMY Pas3sBHTHIO U HAIIMOHAABHBIM IIPOEKTaM, IPOTOKOA OT 24 mekabps
2018 r. Ne 16 // VudopmalioHHas clipaBoYHada cucreMa «I'apant.
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HOM 6u3Hec-IpaKTUKOHM. K 4mcAy MOCAEIHUX OTHOCATCH aKTUBU3AIHA HHBECTHU-
IIMOHHOH MeaTeABHOCTH B cepax, CBI3aHHBIX C IIM(POBBIMU TEXHOAOTHIMH,
H3MeHEeHNe CTPYKTYPhl HHBecTHIINY. Ha nepBoM rmaaHe oKas3bIBAIOTCH:

— UHBECMUYUU 8 UesiogeuecKUull KanumaJsl, B TOM YHCA€ UMUIKEBBIH, U ITHU(-
pOBbBIE KOMIIETEHIIUY;

— UHBECTNUYUU 8 NPOPLIBHbLE MEeXHO02UU (TIpeKae Bcero 6AoKkueiH). [ToTeH-
IIHAABHO 3Ta TEXHOAOTHS OXBATBIBaeT BCe 0e3 HMCKAIOYEHUS Cepbl COIHAAb-
HO-9KOHOMHYECKOH NeITEeAbHOCTH U MMEEeT MHOXKECTBO obaacTell IpHUMeHEeHUs
[Tapscott, D. and Tapscott, A., 2018, pp. 115, 197], B ToM yncae B cpepax co3-
[OaHUdg rA00asbHOM pedepBHOI BaarThl [Copeland, R., 2019] u cymompous3Boz-
CTBa; TaK, UHTEePHeT-Cyabl KuTas NpuHUMAIOT HUCIIOAB30BaHue OAOKYeiHA B Ka-
JecTBe MeToda obecriedeHus qokasaTeabeTB [Sung, H.-C., 2020, art. 105461];

— UHBECMUUUU 8 HOB8ble NIAMEINKHble MEXAHUSMbL (TAK Ha3bIBaeMble, KPHUII-
TOBAAIOTBI, U OOUH M3 Hauboaee YCHENIHBIX IpeaCTaBUTeAeH — OUTKOWH, KOTO-
pble aBTOMAaTUYEeCKU Iomasu B Imose 3peHus PATD u Banka MexayHapoaHBIX
pacueroB!l);

— uHgecmuyuu 8 legaltech (ipu 3ToM IPOGAEMBI CUCTEMBI OHAAHH paspeliie-
HHS CIIOPOB, MEXaHU3MBI paboThl TaKHUX HAAT(OPM, KOTOPBIE CTOAT Ha CTBIKE
HECKOABKHUX HaIlMOHAABbHBIX M MEXKAYHapOAHOIO 3aKOHOAATEABCTBA, BKAIOYAd
dhopMupyrolmecs IpaBruAa UCIIOAb30BaHHUS HUCKYCCTBEHHOTO HHTEAAEKTA, U II0-
POAMAM OKWBAEHHYIO QUCKYCCHIO B Hay4YHOM coobiiectBe [Biard, A., 2019].

Anaanu3s, 060CHOBaHMeE IIEPCIEKTUB U IIOCAEACTBHUH KaXKI0H U3 3TUX TEHICH-
IIU# TPeOyIoT OTAEALHOTO KOMIIAEKCHOT'O HAYYHOI'O MCCAEIOBAHUS CO CBOeil Me-
TONOAOTHEN M HHCTPyMeHTapueM. Bce OHM gBAGIOTCH «(IIpapoOgUTEAbHUIIAMI»
MHHOBAIIMOHHBIX O0BEKTOB (MEXAHU3MOB), SIBASIOIIUXCS IPEIMETOM PacCMOT-
peHUd B faHHOU craThe. EcAl HHBECTHUIINY B Y4EAOBEUECKHUH KalluTaA IIPeIcTaB-
ASIFOT HAUOOABITHE UHTEPEC C TOUKU 3PEHUS «ITH(QPPOBBIX IpaXkaaH-1oTpedure-
A€l», HHBECTHUIINHU B IIPOPBIBHBIE TEXHOAOTHU U HOBBIE IIAATEXKHbBIE MEXaHU3MbI
(urdpoBBle (PUHAHCOBBIE AKTHUBBI) — C IIO3HUIUH (PUHAHCOBBIX HHCTUTYTOB H
«IIU(PPOBOTO TOCyZapcTBa», TO MHBeCTUIINH B legaltech mpuBAeKaTeAbHBI A
Bcex 6e3 HCKAIOUEeHUS CyOBEKTOB OOIIecTBa.

Hawuboapmmmii (hbrHAHCOBBIHA 3((PEeKT CHEIHaAHUCTbl BHAST B IPHUMEHEHHU
IIPOPBIBHBIX TEXHOAOTHH Ha (PUHAHCOBOM pbIHKe. Tak, K YHCAy CBOUX cTpaTe-
rudyeckux 3ama4 bank Poccuy oTHOCHT pa3sBUTHE TEXHOAOTHH, IOANEPKKY (PH-
HAHCOBBIX WHHOBAIIUH, BHEAPEHHE HOBBIX LIU(PPOBBIX TEXHOAOTUH B AEATEAb-
HOCTB KaK MEraperyAdTopa, TaK U APYTUX Y4aCTHHKOB (PMHAHCOBOI'O DBIHKA.
YTBepxkaeHuunie B Aekabpe 2017 r. BankoMm Poccunu «OCHOBHBIE HallpaBAECHUS
pa3BUTHS (PHUHAHCOBBIX TEXHOAOTMH Ha mepuon ¢ 2018 mo 2020 rom» mpemy-

11 FATF (2019), Guidance for a Risk-Based Approach to Virtual Assets and Virtual
Asset Service Providers. FATF, Paris, France. URL: www.fatf-gafi.org/publications/
fatfrecommendations/documents/Guidance-RBA-virtual-assets.html ; FATF (2020),
Money Laundering and Terrorist Financing Red Flag Indicators Associated with
Virtual Assets. FATF, Paris, France, URL: http://www.fatf-gafi.org/publications/
fatfrecommendations/documents/Virtual-Assets-Red-Flagindicators.html ;
[Coelho, R., De Simoni, M. and Prenio, J., 2019, pp. 15-16].
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CMaTpPUBAIOT PEAAU3AIIHIO PSia MEPOIIPUSITHH: pa3BUTHE IIPABOBOIO PETYAHPO-
BaHUS, CO3/IaHUE U pa3BUTHE IUMPPOBOH (PUHAHCOBOH HHMPACTPYKTYpPHI, IIe-
pexon Ha 3A€KTPOHHOE B3aHMOAeUCTBHE, paboTy PEryASTUBHOM «II€COYHHUIIBI»
Bamnka Poccuu u ap.'?

B Hacrosmniee BpeMd oTe4eCTBEHHBIH MeraperyAsaTop yaeadeT ocoboe BHUMA-
HHE HUCCA€NOBAHUIO MHHOBAIIMOHHBIX TEXHOAOTHH, o0ecIiedeHH0 HH(pOpMaIU-
OHHOM Oe3onacHoOCTH U KubepycrotiunBoct. B 2018 roxny Ha caiite Banuka Poc-
CHU OIlyOAMKOBAHBI [ABA [IOKAAA, IIOCBAIIEHHbIE IIU(MPOBLIM HHHOBAIUAM'®, a
TaKKe aHaAUTHYecKue 0030pbI B cdhepe (PUHAHCOBBIX TEXHOAOTHH.

TeHIEHIIUIO ITOBBIIIIEHUT MHTepeca K HOBBIM IIAATEXKHBIM MeXaHH3MaM He-
CAOXKHO IToATBEPAUTh. COraacHO TEKYIEMY CIIMCKY investing.com, Ha 14 okr4-
6ps 2020 r. B Mmupe cymiectByeT 60oaee 3900 kpunroBaaroT. [lepBas narepka 1o
PBIHOYHOM KamUuTaAU3alluy IpeacTaBAeHa B Taba. 1.

Tabruua 1

KpHIITOBAaAIOTHI — AHZAEPHI IO PHIHOYHOH KallHTAaAH3AIHH*

HaumeHoBaHwue / CokpalleHHoe HaMeHoBaHue / Kanutanusauus, mnpg $ /
Name Short name Capitalization, billion $

BuTkouH / Bitcoin BTC 211,13
Ocpmpuym / Etherium ETH 43,12

Tethler UsSDT 15,76

Punn / Ripl XPR 11,38

BuTkomH kaLw / BCH 4,69

Bitcoin Cash

* ITo cocroguuio Ha 14.10.2020 [mo MaTepuasam ru.investing.com)|

Burkonn — Hanboaee VCIIEIIHBIH IIPEACTABHUTEAbL CEMBH HOBBIX IIAATEIKHBIX
MexXaHUu3MOB. PakTOphl AMHAMUKH €ro Kypca BBICTYIIAIOT CAEICTBHEM B3aHMO-
[EeHCTBHS KOMIIAEKCA IIOAUTHYECKUX, [IPAaBOBBIX U VIIPABAEHUECKUX (DHHAHCOBBIX
peleHud BeayIMX CyOBEKTOB PBhIHKA. [l0AOKHUTEARHOE BAWSHHE Ha Kypc OKa-
3bIBAIOT 3aKOHOATEABHbIE HHUITHNATHBEI, PETYAUPYIOIIHe o0pallleHue U yTBepK-
[aroryie OUTKOMH B Ka4eCTBe ITAATEKHOIO CPEICTBA, a TAKKe KPYIIHbIE CEAKH C
OUTKOMHOM Ha PbIHKE, HOBOCTHU O COBEPIIEHCTBOBAHUH TEXHOAOIMH. K mazmeHuro
Kypca, B IIEPBYIO O4Yepeab, IPUBOAAT 3arpafUTeAbHbIE MEPbI PEryAITOPOB .

12 OcHoBHbIE HAIIPABAECHHUS Pa3BUTHS (PUHAHCOBBIX TeXHOAOTHH Ha nepuon ¢ 2018 1o
2020 rox // UndopmannoHHad cipaBodHasd cCUcTeMa «['apaHT».

13 Moxaanel Banka Poccuu mas o6IIeCTBEHHBIX KOHCYABTAIIUH «BOIIPOCHl U HampaBae-
HUS PA3BUTHS PETYAITOPHBIX U HAA30PHBIX TexHoaoruii (RegTech u SupTech) na du-
HaHCOBOM pbIHKe B Poccum», 2018. URL: /https:/ /www.cbr.ru/Content/Document/
File/50667 /Consultation_Paper_181016.pdf ; «IpuMmeHeHHe OOAQYHBIX TEXHOAO-
ruii Ha ¢uHaHcoBoMm pbeiHKe», 2018. URL: https://cbr.ru/Content/Document/
File/ 59559 /Consultation_Paper 181218.pdf

14 ABTOpPCKOE BHJEHHE CIIEIIM(PUKH OUTKOWH-UHIYCTPHUH, (PaKTOPOB, TEHIACHIIUH U pe-
3yABTATOB AMHAMHUKH Kypca OUTKOHMHA IIpeACcTaBAeHO B paborax: [Fetisova, T.V., 2018;
®etucosn, B.[1. u derucona, T.B., 2018a; derucos, B.[. u Perucona, T.B., 2018b].

Pravosudie/Justice. Vol. 2, no. 4. 2020. Original Papers



144 CoBpemeHHoe npasBonoHnmanue / Modern Understanding of Law

B pamMkax 1aHHOTO HCCAEQOBAHUS CIHUTAEM HEOOXOAUMBIM O0paTUTh BHUMA-
HHE Ha IoCyJapCTBEHHbIE (HAllMOHAaABHBIE) AW CYBEpPEHHBbIE KPUIITOBAAIOTHI.
Ux, Kak IpaBUAO, HEAb3d NOOBIBATH MaWHHUHIOM, LIeHTpaAbHBIe ODaHKU coxXpa-
HSIOT IIPABO Ha 3MHCCHIO, CAMU IOCYAapCTBEHHBIE KPUIITOBAAIOTHI Obecredn-
BaroTCs He(THIO, Ta30M, 30A0TOM, APYTUMH pecypcaMu. CIIHCOK ILIEHTPAABHBIX
0aHKOB, pa3pabaTbIBAIOIINX CYBEePEeHHbIE [IU(PPOBEIE BAAIOTEI, IIPOJOAKAET pa-
ctu. [lo mauuemM 3kcniepTHO# rpynns!l The Block, 6oaee yuem 3 60 mpoaHasu-
3UPOBAHHBIX [IEHTPAABHBIX 0aHKOB 18 mybANYHO IpH3HAAN pa3paboTKy HaIHO-
HAABHOHM KPHNTOBaAlOTHI. Hamboaee momyaspHOE 1aaTdOpMOM, UCIIOAB3yeMOH
LeHTpaAbHBIMU OaHKamu, aBaserca Corda enterprise ledger R3. 113 npencras-
AEHHOI'O CITHCKa (Taba. 2) 4eThbIpe CTpaHbl BBIIYCTHAHW U 3aIlyCTHAH CBOH CO0-
CTBeHHbIe ITH(POBBIe BaAlOThl. OcTaabHble 14 cTpaH (LEHTPaABHBIX OaHKOB)
Anbo pa3pabaThIBAIOT 3TH BAAIOTHI, AUOO 3aIIyCKAIOT ITMAOTHBIE ITPOrPaMMEBIL.

Tabruua 2

CIHCOK LIEeHTPaAbHBIX GaHKOB,
pa3pabaThIBaIOIIHX CyBEPEHHbIE HH(MPOBHIE BAAIOTBI*

Central Banks CB:?::cl:y Announced Status Blockchain
Central Bank of Tunisia e-Dinar 2015 Launched -
People ‘s Bank of China DCEP 2016 Development -
Central Bank of West African eCFA 2016 Launched -
States — Senegal
Sveriges Riksbank e-Krona 2017 Development -
Central Bank of Venezuela Petro 2017 Launched NEM
Monetary Authority of Singapore Ubin 2016 Development Corda
Central Bank of Uruguay e-Peso 2017 Launched -
National Bank of Cambodia N/A 2017 Development Hyperledger
Iroha
Bank of the Marshall Islands Sovereign 2018 Development SOV Trust
Network
Bank of Thailand Inthanon 2018 Development Corda
Central Bank of the Bahamas Sand Dollar 2018 Pilot NZIA
Central Bank of Curagao and Sint - 2018 Pilot Bitt
Maarten
Central Bank of the Republic of Turkcoin 2018 Development -
Turkey
Central Bank of Iran PayMon 2019 Development | Phoenix Network
United Arab Emirates Central Bank Aber 2019 Pilot -
Saudi Arabian Monetary Authority Aber 2019 Pilot -
European Central Bank EUROChain 2019 Development Corda
Eastern Caribbean Central Bank DXCD 2019 Pilot Bitt

" Ilo mamubIM 2KnepTHOU rpynmnsl The Block [Zheng, St., 2019].
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[ToMuMO yKa3aHHBIX B TabA. 2 CTpaH MOXKHO OTMETUTDH PEaAU30BaHHbBIE IIPO-
exThl Y30ekucrana (Mangu) u Beaapycu (Taaep). B mporecce TecTupoBaHus:
E-krona (IIBerus), J-coin (Anonus), Laksmi (Muanus), «[ludpoBoii roauwb» (Ku-
Tak) u ap. Kaxknasa U3 cTpaH IpecaenyeT lieAb peasnu3aryii COOCTBEHHBIX Ha-
IIMOHAABHBIX HHTEPECOB: A OJHHX I'OCYyZAPCTB IIPHOPHUTETHO IIpUBACYECHHE
CPEeACTB B BKOHOMUKY, [IAS APYTUX — IIOAYYEHHE NOCTyIla K IIepeMEeIeHUIO Ba-
AIOTBI Y YHHOBHHKOB U CHUIKEHUE YPOBHS KOPPYIILIIUH, OAT TPETHUX — CHUKEHUE
000pOTa HAAUYHBIX JEHET.

C akTHBH3aUEd TEXHOAOTMH OAOKYEHH M HOBBIX ITAQTEKHBIX MEXaHH3MOB
CTaA0 BO3MOIKHBIM F'OBOPUTH O IIEPCIIEKTUBAX IOCYyJapPCTBEHHOTO KPUIITOPYOASI.
C mopydeHHeM K (DHMHAHCOBBIM BAACTAM O CO3MaHUU Kpuntopybada IIpesuageHT
Poccutiickoit deneparnu B.B. ITyTun BeicTynua emle B oktabpe 2017 r. HoBeri
KPUIITOPYOAB, 110 3aMbIcAy coBeTHUKA [IpesunenTa C.1O. M'aa3weBa, moaxeH ObIA
0o0ecTrieduTh KOHTPOAB U IIPO3PAYHOCTb NOCYAAapPCTBEHHBIX PAaCXOIOB Oaarona-
P4 IIOAHOM IIPOCAEXKMBAEMOCTH ABHKEHHd AeHer. OnHako MUHHCTEPCTBO OH-
HaHcoB Poccutickoit ®emepaliiu BbICTYIIMAO IIPOTUB 2TOM uaeu, LleHTpasbHbIN
0aHK 3aHAA BBIKHUIAIONIYIO ITO3HIIHIO H PacCMaTpHBAET BO3MOZKHOCTH CO3/1a-
HUS HaIMOHAABHOM IIM(PPOBOH BaAIOTHI (HE YaCTHOM) Ha OCHOBE TEXHOAOTHH
6rokueiiH. B oktabpe 2020 r. LleHTpasbHBIN 6aHK IIPH3HAA, YTO «PEBU3HH HA
IIpeaMeT BHeApeHUd ITH(PoBoH BaaloTh! LleHTpaskHOro 6aHKa noTpebyet mpe-
xkae Bcero 'K P® — B yacTu BKAIOUEHHUS ITUPPOBOTO PyOASI B IIEpedeHb 0OBEKTOB
IpaskIaHCKHUX IIpaB, yCTAHOBAEHUS BO3MOXKHOCTH OCYIIECTBACHHS IIAaTeXeH B
g poBoii BastoTe LleHTpasbHOro O0aHKa, BKAIOUEHUS ITU(PPOBOro pydAad B 06-
IIIFe TTIOAOKEHUS O pacdeTax»!®.

A Kak mpaBO pearupyeT Ha BCe 3TH TeHAeHINH? Bymaydu cpencTBoM pery-
AVPOBaHUS, yCIIEBAET AU OHO 3a OypHBIM IIOTOKOM IH(poBU3aALIUU? [AS OTBe-
Ta Ha 9TU BOIIPOCHI PACCMOTPHUM TPH COCTABHBIE YaCTH IIPABOBOTO II0AS: COO-
CTBEHHO HOPMAaTHBHOE IIPaBOBOE PErYAHPOBAHME, [IPABOBYIO JOKTPUHY U IOPHU-
OUYECKYIO IPAKTHKY, CBI3aHHYIO C IIU(PPOBBIMH TEXHOAOTHUSIMH.

Hamo orMeTuTh, 9TO 6GAOK IPABOBOI0O PETYAUPOBAHUS ITH(POBOY S9KOHOMUKH
u ¢puHaHCcOB B 2019-2020 IT. CYHIECTBEHHO ITOIIOAHUACS: BHECEHBI U3MEHEHHUS
B cT. 128 TK P®'6, mpuHATHI 3aKOHBI 0 Kpayadauauure!’; o mudpoBbIix PUHAH-
COBBIX aKTHBaxX U IUMPPOBOH BaaroTe'®; 06 3KCIIEPUMEHTAABHBIX IPABOBBIX pe-

Ioxkaan Banka Poccuu nmas obiiecTBeHHBIX KOHCyAbTanui «IludpoBoii pydar», 2020.
C. 37. URL: https://cbr.ru/StaticHtml/File/ 112957 /Consultation_Paper 201013.
pdf

16 denmepaabHbIi 3aK0H OT 18 MapTa 2019 r. Ne 34-$3 «O BHECEeHNH U3MEHEHUY B YaCTH
IepBYI0, BTOPYIO U cTaThio 1124 gacTtu TpeThelt I'pazkmaHckoro kogekca Poccuiickoi
denepanmm» // UHpopMalimoHHasa cripaBoyHas cucreMa «['apast.

dPenepasbHbli 3akK0oH OT 2 aBrycra 2019 r. No 259-®3 (pex. or 20 mroasg 2020 r.)
«O IpUBAEYEHHUH HHBECTHILMH C HCIIOAB30BAHMEM HHBECTHUILIMOHHBIX IIAAT(OPM H O
BHECEHUM HU3MEHEHHUM B OTAEABbHBIE 3aKOHOAAaTeAbHbIE akKTbhl Poccuiickoit denepa-
mum» // HopMalmoHHasa cripaBodyHas cucrema «apasm.

18 demepanbhblit 3aK0H 0T 31 uroas 2020 r. Ne 259-®3 «O 1udpoBbIX (PUHAHCOBBIX aK-
THBaX, U(PPOBOY BAAIOTE U O BHECEHUU U3MEHEHUN B OT/IEAbHBIE 3aKOHOIATEABHbIE
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KHUMax B cpepe 1 POBbIX HHHOBAIHMH ?; 0 PUHAHCOBBIX MapKeTiaeiicax?’. He-
CMOTPS Ha TO YTO TEIIEPh TaKHE IBACHUS, KaK «ITUPPOBOM (PHUHAHCOBLIN aKTHUB,
«1uppoBasi BaAloTar, OPUITHAABHO 3aKPEAECHBI U OIIPENEACHBI, SKCIIEPTHOE CO-
001IIeCTBO IIPOLOATKAET aKTUBHO AHUCKYyTHUPOBATDH II0 BOIIPOCY COOTBETCTBHSA CO-
[epzKaHUsd IPUHATHIX 3aKOHOOATEABHBIX aKTOB TPEeOOBaHUAM IIPAKTHKH.

Yro KacaeTcs IIpaBOBOM JOKTPUHEI, TO 34€Ch HEOOXOIUMO OTMETHUTE OOABIIIOE
4HCAO paboT, TTOCBAIIEHHBIX KAK TAOOAABHBIM U3MEHEHUSIM IIpaBa B YCAOBHSIX
nudppoBuzaruu [Xabpuena, T.91. u Yepuorop, H.H., 2018; Cannukosa, A.B. u
XaputoHoBa, 10.C., 2018], Tak B 4aCTHBEIM BOIIPOCAM ITPABOBOM peraaMeHTa-
ITUH, B TOM YHCAE ITPaBOBOMY PEKUMY KPHUIITOBAAIOT B 11eAoM [CHaopeHKo, O.A.,
2018], creiibakonHoB B yactHocTH [Sidorenko, E.L., 2020]. T'oBopg o ropugu-
YeCKOH MpaKTHKE, HEAb3S He YIIOMAHYTBH O IOAYyYAIOIeM Bce GOoAbIIIee pacIpo-
cTpaHeHue aBuxkeHUH legaltech [Veith, Ch., Bandlow, M., Harnisch, M., et al.,
2016], 11eAb KOTOPOTO — IIEPECMOTP TPALHUIIMOHHBIX B3TASI0B Ha pas3pelrieHue
IOPUAUYECKHUX BOIIPOCOB IIyTE€M BHEIPEHHS COBPEMEHHBIX HH(OPMAITHOHHBIX
TEXHOAOTHH B cpepe IpaBoOBEIX ycayT. Paarmanom pasButuda legaltech B mupe
CTaAu CTpaHbl A3MaTCKO-THXOOKEaHCKOTO PETrroHa, UTOTOBBIH OTYET O COCTOSI-
HUM WHHOBAIIMH B IIPaBOBOH cdepe KOTOPhIX oT 27 ceHTabpsa 2020 r.?! mpen-
CTaBA€H aBTOPaMH Ha KPYITHEHIIeH MeKaAyHapoaHOoH KoHdepeHnH «Distant &
Didgital», mpoxomguBIe#i B oHAaiiH popmare 8-9 okTabps 2020 r. Ha 6aze IP
Axanemun u Skolkovo Legaltech?2.

Kak BuauMm, mpaBoBas OOKTPUHA U TeM 0oaee — IOpUAWYECKasd MPaKTHKA,
CBsI3aHHAs C IIU(PPOBLIMU TEXHOAOTUSIMH, TABHO OCTABHAH 110331H chepy odu-
IIIaABHOTO peryAanpoBaHusd. Ha poHe BBISBACHHBIX TEHOECHIINHE U ITpobaeM IIpa-
BO HE JOAYKHO CHHUMATL C cebs (PYHKIIUH PEryASTOopa OOIIEeCTBEHHBIX OTHOIIIEe-
HHMH, coaBaThbCd Ilepe HaropoM U poBOH peasbHOCTH, a, Ha000pOT, METOLOM
mpob M OIIMOOK MOAXKHO IIOCTapaThCs pa3paboTaTb AeUCTBEHHBIH MEXaHU3M
IIPABOBOTO PETYAUPOBAHUSA. B IPOTUBHOM CAydYae MBI IIOAYIUM HeopMaabHOE
IIpaBoO B AEUCTBUH.

akTbl Poccmiickoit demepanum». URL: http://publication.pravo.gov.ru/Document/
View/0001202007310056

DenepasbHbIil 3aK0H 0T 31 mrioag 2020 r. No 258-$3 «O6 3KCIEPUMEHTAABHBIX IIpa-
BOBBIX peXHMax B cepe HupPOBbIX HHHOBauuH B Poccutickoit Penepanun». URL:
http://publication.pravo.gov.ru/Document/View/0001202007310024

DenepasbHbIfl 3aKOH 0T 20 mioasa 2020 r. Ne 211-P3 «O coBeplueHHH (HHHAHCOBBIX
CIEAOK C HCIIOAB30BaHHeM (uHaHCOBO# maatdopmbb. URL: http://publication.
pravo.gov.ru/Document/View/0001202007200033?index=1&rangeSize=1; dene-
paabHBIN 3aKO0H OT 20 uroaa 2020 r. Ne 212-d3 «O BHeCceHUH U3MEHEHUU B OTHEAb-
HBIE€ 3aKOHOAATEeAbHBbIEe aKThl Poccuiickoit demepally IO BOIPOCAM COBEPIIEHHSI
(pmHAHCOBBIX COEAOK C HCIIOAB30BaHHeM (HUHaHCOBOH maatdopmbel. URL: http://
publication.pravo.gov.ru/Document/View/0001202007200055?index=0&rangeSi
ze=1

21 State of legal innovation in the Asia-Pacific. Report Final (27 September 2020). URL:
https:/ /drive.google.com/file/d/14Gd6ZdUErG8ctFq65q Ws8f-PQGcsdB8 /view

22 MarepHaabl KOH(EepEHITNH AOCTYIHEI Ha https://distant.digital

20
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OOcy:RAEHHE H 3aKAIOUYEHHE

[TogBomsT HMTOTH HAIIETO MEXKIUCIIUIIANHAPOTO HCCAEIOBaHUS, COEAAEM He-
CKOABKO 6bL80008:

1. lHHOBAIIMOHHEIE OOBEKTHI U MHHOBAIIMOHHBIE MEeXaHU3MEbI TPeOyIoT pyH-
[JaMEHTAABHON pa3paboTKU C YIEeTOM MEKIUCIIUIIANHAPHOTO IIOAX0AA.

2. [IAsl MOCTUIKEHUS IleAe COBPEMEHHOT0 9KOHOMHUYECKOI0 060poTa HHHOBA-
IIUOHHBIE 00BEKTHI JOAXKHEI ObITH BRIPAXKEHBI B HOBBIX (popMaTax IpaBa.

3. Heobxonuma nHaga nguddepeHizanis o0peKTOB IIpaBa (ZeaeHre 00beKTOB
Ha HMYyILIEeCTBEHHbIE, HEMMYIIECTBEHHbIE M HCKAIOYHTEABHBIE C YIETOM MeXK-
JOUCITUTIAMHAPHOTO II0IX0/18 CAUIIIKOM YIIPOILIEHHO).

4. ITpuopureT UccAeIOBAaHUY OOBEKTOB IIpaBa, OTHECEHHBIX K «IMYIIIeCTBEH-
HBIM IIpaBaM», U paclIMpeHHe HUX 3a CYeT BKAIOYEHHUd B HUX CTPYKTYPY HOBBIX
O0BEKTOB (B YACTHOCTH, IU(MPOBLIX IIPaB) CAEAyEeT IPHU3HATH Helleaecoodpas-
HBIM H HEIIAOJOTBOPHBIM.

S. VlHHOBaIlMOHHBIE O0BEKTHI TPEOYIOT CIIEITMAABHOTO ITPABOBOTO PETYAHUPO-
BaHUS ¥ WHHOBAIIMOHHBIX IIPABOBBLIX PEKHUMOB, TaK KaK HUX CAEAyeT paccMa-
TPUBaTh BHE PAMOK TPAAHUIIMOHHBIX OTpacAell rmpaBa; He0OX0AUMO IPUAATE UM
PEXUM «BHEOTPACAEBBIX» OOBEKTOB.

6. HeobxomuMo ¢popMHpOBaHHE HOBOM IIPABOBOHM MOKTPHUHBI 3MOXH «TEX-
HO».
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AHHOTauus

BsegeHue. VlcToprsi aBTOPCKOro npaea caMbIM TECHbIM 06pa3oM CBA3aHa C Npeobpas3oBaHmns-
MU B O6LLECTBE M Pa3BUTVEM B HEM OOLLIECTBEHHbIX OTHOLLEHWI. CMeHa napagurmbl B o6LLe-
CTBE NMPUBOAUT K N3MEHEHMIO OTHOLLIEHNS K TBOPYECKOMY Tpydy M ero peaynstatam. Beisene-
HVe O6LLMX NCTOPUHECKMX 3aKOHOMEPHOCTEN NO3BOSSET HE TONMbKO AICHEE MOHATL MPOo6nemsl,
BO3HMKaIOLLME B aBTOPCKOM Mpase, HO M ONpefenuTb TeHAEHUUM AanbHENLLero passnTus.
Marepuarnel n MmeTogel. B cTatbe NpoBOAMTCA aHann3 3apy6exHOro 1 poCCUMCKOro 3aKoHoAa-
TenbcTBa 06 aBTOPCKOM NpaBe B €ro UCTOPUHECKOM KOHTEKCTe, HaumHas oT LieHaypHoro ycTa-
Ba 1828 r., 3akoHa 06 aBTOpckoM npaee 1911 r. n 3akaH4yMBas OEWCTBYIOLLEN B HACTOsILLEE
BpeMms YacTblo YeTBepTOoM paxgaHckoro kogekca Poccuiickon ®epepaummn. PaccmatpusaroT-
€A TaKkXe TPyAbl U3BECTHbLIX OTE4YECTBEHHbIX MPABOBEAOB M 3apyOeXHbIX MbICIUTENEN, MOCBS-
LLieHHble aBTOPCKOMY MpaBy M TBOPYECKOW AeATeNbHOCTH aBTopa.

PesynbTatel uccnegoBaHus. NPUHATO cyMTaTh, HTO @aBTOPCKOE NPaBO OTHOCUTCH K MHCTUTYTaM
rpaxKgaHckoro npasa, OQHAKO B OTAEfNbHblE UCTOPUYECKME NEepuofbl BO B3aVMOOTHOLLEHUSX
Mexzy aBTOPOM M MOMb30BaTeNnsamu, a Takxe O6LLEeCTBOM B LieSIOM NPOSBASIOTCSH My6anYHO-
npasoBble acnekTbl. Hanbonee 4actas cMeHa Ny6nnYHO-NPaBoOBbIX U HaCTHOMPABOBbIX MOAXO-
[0B HabnofaeTca B aBTOPCKOM npase Poccuu, 4To 06yCnoBAeHO NONUTUHECKMMU N SKOHOMMU-
4YeCKMMUN U3MEHEHVAMU, NMPOVCXOAMBLUMMMN B rocyAapcTae.

O6cyxaenHve u 3akodeHne. B HacTosLee Bpems 06LLeCcTBO CTOUT Nepeq o4epenHoONn CMeHoM
napagurmbl. MosiBNeHne HOBbIX TEXHONOM A Aano MMMyNbC He TOMbKO AR NCNOMb30BaHNA 00b-
€KTOB aBTOPCKOro npaea, B TOM 41cfe B MHPOPMALMOHHO-TENEKOMMYHUKALMOHHbIX CETAX, HO
1 TpaHcopmaLmy B3aMMOAENCTBUA aBTopa, Nonb3oBaTens 1 rocyaapcTea B CBA3M C U3BNeYe-
HVEM MONOXWUTENbHOro achdhekTa OT NCNoNbL30BaHUA TBOPHECKMX pe3ynsTaToB. [peactasnseT-
CA, 4TO aKTMBHOE BHeAPEHNEe HOBbIX TEXHOMOMNA, HanpuMep NCKYCCTBEHHOIO UHTENNeKTa, He
[OMKHO NPUBECTU K AOMUHUPYIOLLEMY BAMSHWUIO FOCYAapCcTBa Ha aBTOPCKME NPaBOOTHOLLEHUS
1 3ayperynmpoBaHHOCTM aBTOPCKOro npasa.

KnrouyeBble cnosa: aBTOp, aBTOPCKOe MpaBo, UHTesNIeKTyalibHas COBCTBEHHOCTb, VCKITHO4M-
TenbHOe NMpaBo, KHUronevyataHne, npusunerus, npon3eeneHmne

Ana untuposaHua: Kapenvia M.M., Bysosa H.B. Victopusa dopmupoBaHns MHCTUTYTa aB-
Topckoro npaea // Mpaeocyaue/Justice. 2020. T. 2, Ne 4. C. 153-175. DOI: 10.17238/2686-
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Abstract

Introduction. The history of copyright is closely linked to changes in society and the development
of social relations in it. A paradigm shift in society leads to a change in attitudes to creative work
and its results. The identification of common historical patterns allows us not only to better under-
stand the problems arising in copyright, but also to determine the trends of further development.
Materials and Methods. The article analyzes foreign and Russian legislation on copyright in its
historical context, starting from the Censorship Statute of 1828, the Copyright Law of 1911 and
ending with the Civil Code of the Russian Federation. We also consider the works of well-known
Russian legal researchers and foreign thinkers devoted to copyright and creative activity of the
author.

Results. Despite the fact that it is generally assumed that copyright belongs to civil law institutions,
in certain historical periods, the relationship between the author and users, as well as society
as a whole, has public legal aspects. The most frequent change in public-law and private-law
approaches is observed in Russian copyright, which is due to political and economic changes
that have taken place in the state.

Discussion and Conclusion. Currently, society is facing another paradigm shift. The emergence
of new technologies has given impetus not only to the use of copyright objects, including in infor-
mation and telecommunications networks, but also for the transformation of interaction between
the author, the user and the state in connection with the extraction of a positive effect from the
use of creative results. It seems that the active introduction of new technologies, for example,
artificial intelligence, should not lead to the dominant influence of the state on copyright relations
and overregulation of copyright.

Keywords: author, copyright, intellectual property, exclusive right, book-printing, privilege work
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BBeaenue

AI/ITepaTypHBIe U XyZI03KECTBEHHbIE [IPOU3BEAECHUS COIIPOBOXKIAAN IEAOBEKA C
OPEBHEUIITUX BPEMEH, U BCETa ObIAM AIOU, OCHOBHOM AeATEABHOCTBIO KOTOPBIX
OBIAO CO3aHMe PEe3yABTATOB TBOpUeCTBa. M3HavaAbHO AUTEpATYpPHBIE IIPOU3Be-
JAE€HHUA INNEHHUANCH KpaﬁHe BBICOKO, TaK KaK CO3JaHHE€ KHHUI'U — IIPOIIECC BECEMA
CAOXKHBIM, U OYeHb HEMHOTHE KHHUTH U3JABAAUCH B 3HAYUTEALHOM KOAHYECTBE
9K3EeMIIAIPOB IIPHU KU3HU aBTopa. B aTo#l cuTyanuu BoIpoc 0 ToM, 4TOOBI pac-
IIPOCTpaHeHHe ITPOU3BENEeHNT MOTAO IIPEACTABAITE 9KOHOMUYECKYIO IIeHHOCTh
U HyZKJAAOCh B IIPABOBOM PEI'YAHPOBAHHH, HE BO3HUKAaA. KHUTH 110 cBOei 1ieH-
HOCTH IIPHUPABHUBAANUCH K (DAMHUABHBIM AparoneHHocTaM. Hampumep, 6ubano-
Teka (ppaHIry3ckoro kopoad Kapaa V, yneagBiiero ocoboe BHUMaHHE cobOUpa-
HHIO KHUT, cocTaBasiaa okoao 900 TomoB [Bertrand, O., 2018, p. 4].

SIBASISICH MHCTUTYTOM TPazKIAHCKOTO IIpaBa, aBTOPCKOe IIPaBO He IepecTa-
eT ObITh IPEeaMETOM ITIOCTOSTHHBIX JUCKYCCHH O ero IIpaBOBOM mpupoae. Xapak-
TepHBbIE AT KAACCUYECKOY MOMEAN KOHTHHEHTAABLHOTO IIpaBa OTHOIIIEHUS CO0-
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CTBEHHOCTH IIPEAIIOAATAIOT T'OCIIOACTBO Hal BEIIHIO, II03BOALIOT BO3IeHCTBO-
BaTb Ha BeNIb 1 /WA 3allpelniaTh ApyTHM OKa3bIlBaTh 9TO Bo3nelicTBre. B To ke
BpeMsI 00s13aTeALCTBEHHOE ITpaBO HAaIlpPaBAEHO Ha CyOBEKTa U COCTOUT B IIpa-
Be TpeOOBaHHA OT KOHKPETHOTO AHIA BBIIIOAHEHUS OIPENEACHHBIX NeHCTBUH
[CraoBckuii, K.U., 2000, c. 54-94]. ABTOPCKOE IIpaBO B 3TOM CMBICAE COCTaB-
AsIeT OCOOBIH OOBEKT HCCAEIOBAHUS, TaK KaK, IBASISCH aOCOAIOTHBIM IIPaBOM, B
TO K€ BpeMs IIPEAIIoAaraeT, YTO TPEeThH AWIla OyAyT cOBepIIaTh TOABKO OIIpe-
NleA€HHBbIE aBTOPOM AEeHMCTBUS I10 HCII0AB30BAHHUIO OXPAHSIEMOr0 IIPOU3BENEHUH.
[TpousBeneHNe, HE HUCIIOAB3YEMOE TPETHBUMU AHIIAMH, HE IIPEACTaBASET HHTE-
peca [as mpaBa, IIOCKOABKY CMBICA ITPABOBOIO PETYAHPOBAHHS B 3TOH cdepe
COCTOUT MMEHHO B 00ECIeYeHHH HHTEPECOB aBTOpPa TBOPUYECKOI'O IIPOHU3BeEe-
HUS IIPU UCIIOAB30BAHUH €T0 TPEThUMH AHUIIAMH. B CBa3U ¢ 3TUM ocoboe 3Have-
HHE ITPUOOPETAIOT aHAAU3 IIPABOOTHOIIEHUH, BOSHUKAIOIINUX [IPH HCIIOAB30Ba-
HUH aBTOPCKHUX ITPOU3BEEHUN, U OIIPEAEAEHUE POAU U MECTa UCIIOAB30BaHUS B
CTPYKTyp€ JaHHBIX IIPABOOTHOIIEHUH B HCTOPUYECKOM KOHTeKcTe. [loHnMaHue
COBPEMEHHOTO IIOAOKEHHS K OCOOEHHOCTEH HMHCTUTyTa aBTOPCKOTO IIpaBa
HEBO3MOXKHO 0e3 aHaAn3a UX BO3HUKHOBEHHS U (DOPMHPOBAHUA T€X IIPABOBBIX
MEeXaHU3MOB, KOTOpble AEHCTBYIOT cerofmHs. O4YeBHOIHO, YTO HEOOXOIHUMOCTH
3alllUThl IIpaB aBTOPOB HIBASETCS CAEIACTBHEM TEXHHYECKOIO IIporpecca,
TaK Kak II0 MEpe Pa3sBUTHUA CPEACTB KOIIMPOBAHUS PE3yAbTATOB TBOPUYECKOH
[ESITEeAbHOCTH 3allliTa [IpaB aBTOPOB CTAHOBUTCS BCe Ooaee 3aBHCHMOM OT
TEXHOAOTHH HCIIOAB30BaHUS IIPOU3BEIEHHUM.

MaTepHaAbl H METOABI

B kauecTBe 06bEKTA HCCAEIOBAHMS, PE3YABTATHI KOTOPOTI'O IPUBEIEHEI B HACTO-
amed craTthbe, pacCMaTPUBAIOTCHA IIPABOOTHOIIECHUS, CBI3aHHbBIE C CO3JaHHEM
U HCIIOAB30BaHHEM aBTOPCKHUX IIPOH3BeneHN. OCHOBHBIM HCIIOAB3YEMBIM Me-
TOOM CTAA UCTOPUYECKHUM METO: UHCTUTYT aBTOPCKOIO IIpaBa PacCMOTPEH B
HCTOPUYECKOM peTpocHeKTUBe. IIpu pacCMOTPEHUN aBTOPCKOTO IpaBa B HUCTO-
PHUECKOM KOHTEKCTe OBIA TaK¥Ke HCIIOAB30BaH MeTol abCcTparupoBaHUs, IIO-
3BOAUBIIIHY OCHOBHOE BHUMAaHHE COCPEOOTOYUTH Ha 3HAYNMBIX COOBITHIX U 3a-
KOHOJATEABHBIX aKTaX, CyIIIeCTBEHHBIM 00pa30oM IIOBAUSBIIINX HA pa3BUTHE HH-
CTUTyTa aBTOPCKOIO IIpaBa. YUHTHIBAsS TEPPUTOPHAABHBIHN XapaKTep AeHCTBUA
aBTOPCKOTO IIpaBa, MPEACTABASIETCS BasKHBIM U [IPUMEHEHHE CPABHUTEALHOTO
METOZa HMCCAEIOBAHUSA AT OLEHKH HAIIMOHAABHBIX IIOXOMAOB PA3AWYHBIX T'OCY-
[AapPCTB, OTHOCHIINXCA K KOHTUHEHTAABHON 1 aHTAO-aMEPUKAHCKOH IIPaBOBLIM
cucTeMaM, YCTAaHOBAEHHUS MX OCHOBHBIX OTAMYUHE U OIpeneAcHUs oOIieil TeH-
AEHITNY K HaMeTHBIIEHCS KOHBEPTEHITHH.

PesyAbpTaThl HCCAEAOBAHHSA

TpaauIIMOHHO CYUTAETCS, YTO 3aPOKAEHHE aBTOPCKOTO ITpaBa KakK IIPaBOBOTO
HHCTHUTyTa CBS3aHO C [IOIBAEHHEM KHHUToIedaTaHud B EBpomne B XV B. U BO3-
MOZKHOCTBIO KOMMEpPIIMaAU3alluU AUTEPATYPHBIX IPOoU3BeAeHNH. Takas mo3u-
IUS [IOAEPKUBAETCHI MHOTUMHU POCCUHCKHUMH HCCAEIOBATEASIMU B 0OAACTH aB-
TOPCKOTO ITpaBa. ['oBops 06 UCTOPUHM aBTOPCKOrO IpaBa, UCCAEIOBATEAN TAKIKE
ccrlaaroTeda Ha [peBHioro 'pernio [MarteeB, A.I'., 2016, c. 33], peBruii Pum
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[Bparycs, [.A., 2018] u dpeBHioo Munuio [Beunke, B., 1979, c. 15]. Tak, B
[peBHel ['peninu BBIAEATAW [IPAaBO Ha 3aIlUTY LIEAOCTHOCTH IIPOU3BENEHUS U
IIpeayCcCMaTpPHUBaACH 3allpeT BHECEHUs B IIPOM3BEACHHUS U3MeHeHHi 6e3 paspe-
meHuda aBtopa [Aunnuk, ., 2002, c. 27]. Co cceiako#t Ha Mapu-Kaoma doka
[Dock, M.-C., 1974, p. 145] Heansa AWNOIIMK Tak>Ke yKa3blBaeT HAa TO, YTO PHUM-
CKHe aBTOPbI CaMH IIPHHHUMAAN PEIlleHHe O BO3MOXKHOCTH 00HAPOIOBAHUS CBOUX
npousBeneHuit [Aunnuk, 1., 2002, c. 27].

B Poccuu nipu M3y4eHHH UCTOPUH aBTOPCKOTO IIpaBa ocoboe BHUMAaHUe, Kak
IIPaBHAO, VIAEAETCS IIpaBy roCyZapCTB POMaHO-IepMaHCKOH IIPaBOBOM CHCTe-
MBI, OCHOBAaHHOMY Ha TPagUIIMH PHUMCKOro mnpaBa. OQHaKO COBPEMEHHBIE HC-
CAEIOBAHUS [I0OKA3BIBAIOT, YTO IIPEAIIOCHIAKH IAS (POPMHPOBAHUS IIPABOBOIO
PEeryAupoBaHUusd OTHOIIEHHM, 3aTparuBaloluX UHTEPECHI aBTOPOB AHUTEpaTyp-
HBIX ITPOMU3BEAEHUI, HMEIOT ropa3no 0oaee APEeBHIOK UCTOpHUIO. M3BecTHO, YTO
Ha TEPPUTOPHUH a3UATCKOI0 KOHTHHEHTA eIlle [10 ITI0SIBACHUS 3aKOHOB 12 TabAMIL
(V B. 1o H. 2.) KaK I€pPBOT0 CUCTEMATU3NPOBAHHOI'0 UCTOYHHKA PUMCKOIO IIpa-
Ba [[Tokposckuit, M.A., 1999], cyuiecTBoBaAu IIMBHAU3AIINH, B [IpaBe KOTOPHIX
YAEAIAOCHh BHHUMAaHHUE THUPaXUPOBAHHUIO ITpou3BeneHuii. Hanmpumep, «B Kurae
redyaTaHHE HATAYXO BBIPE3aHHBIMH LITaMIIaMM» oCyllecTBAsAOCh ¢ XI B. [Mop-
ryHoBa, E.A., 2009, c. 21], eure 1o u300peTeHUs Ie4aTHOTO cTaHKa ['yreHbGep-
IrOM, a PEeryANpOBaHHE OTHOIIEHUY, CBA3aHHBIX C IIPAaBOM Ha THPaKUPOBaHUE
HaledYaTaHHBIX TEKCTOB, TIOSBUAOCH €Ille BO Bpemda auHacTuu TaH (618-906) u
IIOAYYHAO pa3BUTHE B nnepuon umnepuu CyH (960-1279), xoTa aBTOPCKOro IIpa-
Ba B COBPEMEHHOM IIOHMMaHHM B yKa3aHHBIM IIE€pHOJ €llle He CYILIECTBOBAaAO.
Caenyer y9UThIBATh, YTO OCHOBAHHOE Ha KOH(YIIMAaHCKOH U AETHCTCKOH TpaIu-
1y npaBo Kurag popMHPOBaAOCE KaK IyOAUYHOE IIPABO.

[Tpodeccop N'apBapackoro yHuBepcutrera Buabam Aabdopa, olieHuBas UCTO-
PHIO CTAHOBAGHHS HHCTUTYTOB 3alllUThl MHTEAACKTYaAbHOH COOCTBEHHOCTH B
Kutae, yka3pIBaeT, 4TO «HE 3alldTa d9KOHOMHYECKHUX IIpaB aBTOPOB H IIPaBo-
obramaTeAei, a KOHTPOADL UEH A€KUT B OCHOBE U3HAYAABHOM KUTAMCKOM mpa-
BOBOU Tpaaunuu. [Ipu 5ToM HepBble YyIIOMUHAHUS IIPABOBOI0O PETYAHPOBAHUS
OTHOLIEHUH MEXKIy aBTOPOM HAU IIEPENHCYHKOM TeKCTOB OoTHocaTcda K III B.
[0 H. 3. ¥ KacalTcs IIpaBa Ha KOIIMPOBAaHHE TEKCTOB U AMYHOH moamnucu» [Al-
ford, W.P., 1995, p. 222|. IlpemocraBaeHHe 3THX IIpaB CBS3aHO IIpEeUMyIlle-
CTBEHHO C BOAEH CIO3€pEeHa, IBAIBIIETOCS HCKAIOYHUTEABHBIM HCTOYHUKOM IIpa-
Ba B [IpeBHeM Kutae. /laHHada nmpaBoBas TpaaUIlMsa B OTHOIIEHHH aBTOPCKOTO
npaBa nponoskasack B Kurae 6oaee 2000 aet, 1 TOABKO B 80-X IT. IIPOIIAOIO
BeKa IIPUHATHI aKThI B chepe HHTEAAEKTYaAbHOM COOCTBEHHOCTH, CBSI3aHHBIE C
YaCcTHBIM IIPAaBOM M COOTBETCTBYIOIIME IIPHUHIINUIIAM COBPEMEHHOI'O IIPaBOBOTIO
peryaupoBanud [Alford, W.P., 1994, p. 16; Feng, N., 2005, pp. 14-15]".

K camMbIM paHHUM K3 U3BECTHBIX COXPAHUBIINXCH OyAAHUNCKHUX TEKCTOB, Ha-
evyaTaHHBIX METOAOM KCHAOTpa(puu Ha CBUTKE OyMaru, MOXKHO OTHecTH [Ixa-
pauu Cyrpy (CyTpa BEeAHMKOIO COCTpaJaHUsl), Hal/IEeHHYI0 BO BpeMs PaCKOIIOK
naroapsl CaxkbaMyHU B xpaMe Byaryka B Kenmxky (Koped) B 1966 r., koTopad

! Takxke cMm.: URL: https://www.britannica.com/topic/Chinese-law/Early-Westerni
zation-to-the-Cultural-Revolution
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MaTUPYETCs 10 CTPOUTEAbCTBa Xpama B 751 r., a Takxke Shilla Diamond Cy-
Tpy (AamasHag cyrpa) 858 r. B Tekcre AAMasHOU CyTphl, KOTOpasd XPaHUTCS B
BpuranckoMm Mmy3ee, comepzuTcs npunucka: «C 0AaroroBeHHEM CHEAAHO IAS
BceoObIIIero 0ecriaaTHOrO pacirpocTpaHeHus Bax l[3e 1o mopy4eHHIO €ro poau-
Teaed B 15-M uncae 4-it AyHbI roga CIHBTYH», COTAQCHO COBPEMEHHOMY KaA€H-
napto 11 mag 868 r.?

Aemopckoe npaeo - uHcmMumym npueune2uil

B oranyme oT a3maTCKOM MOIEAM, YCAOBHO OCHOBAaHHOM Ha HMIIEPCKOM THUIIE
BAACTH B Hepuon paHHero geomasnima Kurasa XI-VII BB. 1o H. 9., B KOTOPOH
HHTEAAEKTYyaAbHAs COOCTBEHHOCTH HCTOPHYECKH PacCMaTPUBAETCd KaK O0BEKT
nyOAMYHO-IpaBoBOro peryaupoBaHus [Feng, N., 2005, p. 10], eBponeickuii
IIOIXO/T BO3HUK 3HAYHUTEABHO ITo3Hee (XV B.) M HAIPSMYIO CBI3aH C HEOOXOIU-
MOCTBIO MHTETPallUU Pe3yAbTaTOB TBOPYECKOH AEITEABHOCTH B I'DarKIaHCKUH
060pOT B YCAOBUSIX TEXHUYECKOH PEBOAIOIIUH.

Cuuraercd, 4TO aBTOPCKOE IIPaBO SIBASETCH MAETUIIEM TEXHHUYECKOI'O IIPOo-
rpecca. V3o6perenue B cepenuHe XV B. KHHUTOIIEYATAHHUS COBEPIIIHAO IIEPEBO-
poT B cdepe pacmpocTpaHeHuda 3HaHui. OpaHIry3cKuil Kopoab AromoBuk XII,
M3BECTHBIH cBoMMH pedopMaMu cyneOHo# cucTeMbl U (DMHAHCOB, HA3BaA U30-
OpeTeHNe KHUTOIIEYATaHUs «CKOpee 00XKeCTBEHHBLIM, YeM deAaoBedecKuM». Ofi-
HAaKO BO3MOXKHOCTB JOCTATOYHO IIPOCTOr0 KOIIMPOBAHUS AUTEPATYPHBIX ITPOH3-
BeIeHUY U IOSIBA€HHE KHHUT KaK ToBapa, IIPHUHOCSIIETO OXOM, 3aCTaBUAU II0-
OyMaThb O HEOOXOAMMOCTH 3alIUThI 9KOHOMHYECKUX U MHBIX HHTEPECOB aBTOPa
U U3IaTeAd.

Ecam B a3maTCKO# MOIeAW OJOMUHHUPYIOIIUMU OBIAH AWYHBIE IIpaBa (HaIIpH-
Mep, IIpaBO Ha yKa3aHHe CBOEro MMEHH), TO eBpoIlelickasd MOIeAb 0asupoBa-
AACh HA SKOHOMHYECKOH MCKAIYHTEABHOCTH [IPaB aBTOpPa HAHM H3xaTeAs. Moxk-
HO cKaszaThb, 4To B EBpome mgake crucremMa IIPUBHUAETHH HOCHAA 9KOHOMHUYECKUH
xapakTrep. [Io MHEHHIO psfia HCCAeOBaTeAeH, 3TO ABAdETCH NPUYUHON Hemo-
CTATOYHOIO BHHMAHUS K 3allUTE IIpaB HA HHTEAAEKTYaAbHYI0 COOCTBEHHOCTH
B HacCToOsIIlee BpeMs B pane azuarckux crpaH [Alford, W.P., 1994, pp. 15-16].

ABTOpCKOe mpaBo EBporkl n3HaYaAbHO (POPMUPOBAAOCH KAK UHCTUTYT, 00e-
CIIEYHBAIONINH 3aIlUTy KOMMEPYECKHX HHTEPECOB aBTopa H mu3garead. [Ipu
3TOM Ha II€PBOM OTalle eIlle He ITPOM30IIA0 YEeTKOT0 pasrpaHUdYeHUsd dTUX HH-
TEPECOB.

M. Arorep B 1525 r. B npeaucaoBuu K «MICTOAKOBAHUIO allOCTOABCKHX I10-
caanuit u EBaHreausa ot PuaurnioBa mocra Ao Ilacxu» kKaroBaacs Ha TO, YTO
HaOOPIIHK yKpaA y HEro He3aBEPIIIEHHYIO PYKOINCH U u3naa ee. OH IpU3bIBaA
KHHUTOIIEYaTHUKOB He «TpabuTh U He KPACTb IIPOU3BeAeHUs» [AHTOHOBHUY, A.4.,
1890, c. 335, 336]. Takum o6pazomMm, M. AroTep ObIA OAHOH M3 IEPBBIX KEPTB U
ctaa 6opIIoM ¢ KOHTpadaKTOM (HapylleHHeM aBTOPCKHUX IIpaB), IpaBaa, IIyTeM
IIPOIIOBEAY, a HE 3aKOHA.

2 URL: https:/ /www.pnp.ru/social/kakaya-samaya-drevnyaya-pechatnaya-kniga-
doshla-do-nas.html; https://web.archive.org/web/20131110093610/http://www.
bl.uk/onlinegallery/sacredtexts /diamondsutra.html

Pravosudie/Justice. Vol. 2, no. 4. 2020. Original Papers



158 Uctopus rocynapctaa v npasa / History of State and Law

B XV Beke BenenumaHckasi pecrryOAMKa gBASIAACh OOHOUM M3 Hauboaee pas-
BUTBHIX Ha TEPPUTOPHUH COBpeMeHHON EBpOIbI, U HEYAUBUTEABHO, YTO IIEP-
Bble IIPUBUAETHH B KHHXKHOM JeAe ObIAM IIOAyYe€HbI MMEHHO Ha €€ TepPHUTO-
puu. IlepBoM H3BECTHOH 3allUCBIO O MATHAETHEN MOHOIIOAHM SBALAETCS IIPH-
BHAETHS, IIPEOCTABACHHAS HEMEIIKOMY MMMHUTPAHTy u3 Maitamna Moxannecy.
B 1469 roay HeMelKuii MacTep-u3obperaress Moxanuec Illneitep Havas meya-
TaTh KHUTH B BeHEITNH U ITOAYYHA IPUBHAETHIO Ha ommyOAmMKoBaHUe muceM Llu-
unepoHa u I[lanaug®.

3 auBapga 1491 r. BeHenmaHcKo# pecrnybanKoii Oblaa BbIOaHA IIPUBUAETUS
[Terpy PaBeHcKkoMy, MarucTpy KaHOHHYECKOTO IIpaBa, KOTopas raacHaa: «sIBUB-
IINMNCA K CBETAEHIIIEMY BOXKIIO U B CAAQBHBIE HAIIIU BAQIEHUS 3HATHBIA IOPHUC-
KOHCYABT 110 UMeHH lleTp u3 PaBeHbI, YuTaroIyii KaHOHUYECKOE IIPaBo... I10-
YTUTEABHO 3adBHA, YTO B T€YEHHE BCel CBOel KHU3HH YIIOTPEOHA BECEMa MHOTO
cTapaHus U TPyAa... IoYeMy CMHPEHHO IIPOCHA, NAOBI 3aIIPeIeHo ObIA0 APYTUM
co0upaTh MAOABI €TO TPYHAOB U OeCCOHHBIX HodeH. [Ipu3HaBasg cripaBeJAHBOCTE
U TIPUCTOHHOCTE ATOY IIPOCHOEI... YTOOBI HUKTO HEe OCMEANBaACd B ropojie Bene-
ITMU U BO BCEX ITIOABAACTHBIX HAM CA@BHBIX BAQIEHUSX IIedaTaThb UAU [IPoaBaTh
oTIeYaTaHHbIe 9K3eMIIAIPhI CKa3aHHOI'O COYMHEHHs, o3araaBaeHHoro Phoenix,
o[, CTPaxoM KOH(MHUCKAIINU 3TUX 9K3EMIIAIPOB U YIIAATHI ABAALATH IIATH AUB-
POB 3a KaxKabI¥ U3 HUX. ToMy Ke HaKa3aHUIO [IOJAEXKAT U Te, KOU CTaHyT IIpo-
aBaTh B BBIIIIEHA3BAHHBIX CAQBHBIX BAQJIEHUSIX T€ K€ KHUTH, OTIedaTaHHBbIE
B IIPYTUX MECTaX, UCKAIO4asl TOABKO TOTO THUIIorpada, KOTOPOMY BbIIIEeCKa3aH-
HBIM OKTOP 3TO paspemut [Tabamrnukos, U.I'., 1878, c. 189-190]. TekcT aToH
IIPUBUAETHUH IBAFETCH HATASIIHBIM IIPUMEPOM TOTO, KaKHe ITpaBa IIPEeIoCTaBAg-
AVICH BAQIEABILy IIPUBHAETHH. B faHHOM cAaydae IIpUBHAETHS OblAa ITPELOCTaB-
A€Ha aBTOpY.

3 “A di 18 Septembrio fo scomenza a Veniesia a stampar libri: inventor un maestro
Zuane de Spira, todescho, et stampo le epistole di Tullio, et Plinio.” Cf. Carlo
Castellani, La stampa in Venezia, p. 13 from manuscript Marc. It VII 125 (c. 133),
and less exactly in Marino Sanudo, Vite dei dogi, in RR.II.SS., XXII, Mediolani 1733,
col. 1189 D. [Si conserva nell’Archivio di Venezia un piccolo registro, scritto di mano
del Sanudo, intitolato Notabilia, che contiene in gran parte estrati dal Notatorio
del Collegio. ASV, Collegio, Notatorio, reg. XIX (1467-1473), fol. 55 verso]. This
document has been transcribed and published in several books; among others in
Rinaldo Fulin, “Documenti per servire alla storia della tipografia veneziana”, Archivio
Veneto 23 (1882): 84-212, 390-405; Carlo Castellani, La stampa in Venezia dalla
sua origine alla morte di Aldo Manuzio Seniore, con appendice di documenti in parte
inediti (Trieste : Edizioni LINT, 1973), 69; and Horatio Fortini Brown, The Venetian
Printing Press 1469-1800: An Historical Study Based upon Documents for the Most
Part Hitherto Unpublished (London : John C. Nimmo, 1891). B naapHeiiem ccbla-
KH Ha [EPBOHCTOYHHKH TEKCTOB OOKYMEHTOB OAIOTCd C caiita Primary Sources
on Copyright (1450-1900), eds. L. Bently & M. Kretschmer (URL: http:// www.
copyrighthistory.org), KoTopblii ABAETCS TU(MPOBBIM aPXUBOM II€PBOUCTOYHUKOB I10
aBTOPCKOMY IIpaBy OT H300peTeHus IedaTHoro craHka (ok. 1450 r.) mo BepHckoit
KoHBeHIIUH (1886 r.), npodhuHaHCHPOBAaHHBEIM COBETOM II0 MCCAEIOBAHUAM B 00Aa-
CTH HUCKyCCTBa U I'YMaHHUTaPHBIX HayK Beankobpuranuu (AHRC).
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Ho aT0 ckopee HcKAOUeHHE U3 OOLIEro IIpaBUAa, TaK KakK U3HAYaAbHO IIPH-
BHAETHH IaBAaAUCh TOABKO Ha H3JATEABCKYIO JAeSTEABHOCTD U PACIIPOCTPaHEHHE
KHUT. ['OBOPSI COBpEMEHHBIM S3bIKOM, OHU IIPENOCTaBASIAU H3/IATEAI0 IIpaBa Ha
HCIIOAB30BaHUE ITPOU3BENEHUS IIyTEM BOCIPOH3BEIAECHHUd (leyaTaHWe KHUTH) U
ee pacrpocrpaHeHre. UHTepecHO U TO, YTO B JAHHOH IIPUBHAETHH OIIPELEAE-
HBI OCHOBaHMUS [IAS IIPUBACYEHUSI K OTBETCTBEHHOCTH, CAHKIIUU U TE€PPUTOPHUSI
nNeHcTBUS IIPUBHUAETHH, BKAIOYAs ITPaBO Ha UMIIOPT, a TaKXKe IIPeJOCTaBASIAOCH
IIpaBo IlepeaBaTh UCKAIOUUTEAbHBIE IIpaBa, OIIPENEACHHBIE IIPUBUAETHEH, TTI0O
YCMOTPEHHUIO 00AaJaTeAs] IIPUBUAETHH.

B ocHOBHOM IPUBUAETHH JaBaAUCh Ha IIPOU3BEAEHUS, ITPABO IIeYaTaHus KO-
TOPBIX HE MOTAO OBITH AUYHOU ITpUBHAeTHEH aBTOpa. K TaKMM TBOPEHUSIM MOXK-
HO OTHECTU OMOAHIO U MHBbIE LIEPKOBHBIE ITPOU3BEACHUA, TPY/Abl AaHTHYHBIX aB-
TOPOB, a TaKxKe KHUTH, KOTOpPbIe ObIAM 00HapPOMOBAHBI 10 U300pEeTEHUs KHUTO-
rneyaTaHUd.

BrimaBaTh IPUBHUAETHH MOTAM HE TOABKO IAPCTBYIOIIHE OCOOBI, HO M HHbBIE
AWIIA U OpraHbl, 00AaaIoNnIyie IIOAHOMOYHSIMI Ha OIIPEIeACHHOH TepPPHUTOPHH,
HampuMep Ha Teppuropuu Ilapmxka, u T. a.* TakuMm o0pa3oM, OBIAO TTOAOKEHO
Ha4daA0 TePPUTOPHAABHOIO IIPUHITHIIA AeHACTBHA aBTOPCKOTO IIpaBa.

B kadecTBe nIpuMepa MOXKHO IIPUBECTH CAEAVIOIIHNE IIPUBHUAETHH, BbIIaHHbBIE
B KoHIle XV — Havaae XVI B., OlIpeieAUBIINE OOIIIME TEHAESHIIUN IIEPBOTO TIEPUO-
[a popMHUpOBaHUT HHCTUTYTOB 3alllUThI [IPAB Ha AUTepaTypPHbIE IIPOU3BEIEeHU.
Fepmor Muaauckuii AtonoBuK Copra B 1495 r. BbIgaa IPUBUAETHIO U3IATEASIM
Muxauay Peprepy u EBcraxuu 3uabbepy. B 1497 romy Benermnanckass pecmy-
0AMKa Bblasa IIPUBHAETHIO Ha COYMHeHHs TepeHINd, HaledaTaHHble AasapeM
Coapau. B 1506 romy mama FOawmii Il BbIgaa IpUBUAETUIO PUMCKHUM KHUTOIIPO-
naBilaM Ha reorpadurio [IToaemes «CpoKOM Ha IIECTh AET WAU II0Ka Ha3BaHHAL
KHHTa He OyZeT pacIiipofaHa, II0Z yTPO30I0 OTAYYEHHUd OT LepKBm» [Tabamrau-
koB, U.T"., 1878, c. 187-200]. Kak yke yIIOMHHAAOCH, IIPUBHUAECTHH HE CTABUAU
CBOEM I1€ABIO 3aIIUTUTHL MHTEPECHI aBTOPA, & AUIIE IIPENOCTABASIAN OIIPEAEACH-
HOMY AMITy UCKAIOUHUTEABHOE CPOYHOE ITPaBO Ha HCIIOAB30BAHHUE ITPOU3BENECHUS.
B psne caydaeB 3TO IIpaBO IIPELOCTABASIAOCE CAMOMY aBTOpPY, dallle — HU3aaTe-
A0, HO 3TO IIPaBO MOTAO ITPENOCTaBASITHCS M B KadecTBe Harpaabl 3a oIlpene-
A€HHBIE 3aCAYTH AIOJISIM, HE 3aHUMAIOIIUMCH U31aTeAbCKOHN NesTeAbHOCThIO, KaK
BO3MOKHOCTB IIOAYYEHHUS IOTIOAHUTEABHOIO foxoaa. Tak, B 1597 r. mpuBuAerus
Ha coymHeHUs PoHcapa Oblra mpemoctaBaeHa Ipodeccopy 2Kany Toaannmycy
«B 3HaK YBaXKEHUS €ro BEPHOCTU U 3aCAyI». ITO COOTBETCTBOBAAO IIPEICTABAE-
HUSM O IIPEOCTaBACHUH B Ka4eCTBE BhICOYAUIIIE! MUAOCTH MOHOIIOAUH Ha TOP-
TOBAIO T€MH HMAU WHBIMH TOBapaMM AWIlAM, TOProBAel He 3aHuMaromuMmcd [Ta-
6amraukos, U.T., 1878, c. 192; lllepmeneBuy, [.®., 1891, c. 86].

YeMm Goabllle pa3BHBAAOCH KHHUTOIIEHYATAHHE, TEM OCTPee BCTaBaA BOIIPOC
0 3allliTe MHTEPECOB Ha PBIHKE AWUTEPATYPHBIX IPOoHU3BeldeHHM. OnHaAKO HH-

4+ Book trade regulations and incorporation of the Parisian book trade, Paris (1618),
Primary Sources on Copyright (1450-1900), eds. L. Bently & M. Kretschmer,
Bibliothéque nationale de France: Mss. Fr. 22061 Ne 6. URL: http://www.
copyrighthistory.org
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Tepechl aBTopa IepBOE BpeMsl B pacueT He OpPaAHCh, U 3alllUTe IIOTACIKAAHU
TOABKO IIpaBa H3JaTeAed M KHUTOTOProBIeB. [Ipu Belmade IIPHUBUAETHH HM
[IPEOCTAaBASAOCH HCKAIOUUTEABHOE IIPaBO HAa H3AaHHE U IIPOAasKy 3K3EMIIAd-
poB npousBeneHus. Ob6AagaTeAb IPUBHAECTHH MOT 3alIPETHUTH AFDOOMY AHILY HC-
II0AB30BaHUE IIPUBUAECTUPOBAHHOIO ITPOU3BENEHUS, CaM aBTOP B 3TOM CAydae
oKasblBaAcsd OecIipaBHEBIM, a ITPOU3BENEHUS, HE IIONIafaloIue 10 IPUBHAE-
ruro, BooOme He nmopaexkaau 3amure. «B 1540 rony Uoaxuwm I[lepuoH mnepesea
U HaredaTaa cBo# nepeBon “IloanTHKH” ApucTOTeAs, APYrod ydeHbIH Hare-
yaTaa 3Ty KHUTy B 1552 r. 6e3 coraacus aBTopa ¢ HEKOTOPBIMHU IIOIIPABKaMHU.
Y nepeBomuMKa He OBIAO HUKAKOTO CPECTBA BOCIIPEIIATCTBOBATE IIO0OHOMY
IPUYNHEHUIO YOBITKA, KpOMe 3asgBACHHUS 3KaA00bl Ha CAeAaHHBIE NOIIOAHEHUS
U 0CKOpOAEHHE eT0 AMYHOI0 aBTOPCKOro uHTepecar [Tabamruukos, U.T'., 1878,
c. 192].

H3Ha4yaAbHO IPUBUAETUH HOCHAH II€PCOHH(HUIIMPOBAHHBIN XapakTep, HO
pa3BUTHE KHHUTOIEYATAHUS U HPaBBI 31I0XHU Bo3poxkaeHus rnorpedboBasu 6oasee
CBOOOHOTO PeIIeHUsd IPOoOAEMBI IPEAOCTABACHHS IPAB Ha M3IATEABCKYIO Ies-
TEABHOCTb U (POPMAABHOI'O OIIPEAEAEHHS, O KAKUX UMEHHO IIPaBOMOYMAX UAET
peub. Benenmanckas pecrnybamka Oblaa HATASAHBIM IPUMEPOM ITOTO IIPOIIEC-
ca [Borghi, M., 2010]. [IpuBuAerur BbIIABAAUCH Ha IIYOAMKAIIUN KOHKPETHBIX
IIPOU3BEIEHUH UAU CEPUU IIPOU3BENEHUN OTAEABHBIX aBTOPOB. Hampumep, AH-
ToHMO Baamo u BepHapmo M'uystu B 1531 1. ObIAM BBIAAHBI IIPUBUAETHH HA IIy-
6AmKaImio npousBeneHuii Maknaseaan®. [lo3aHee OBIAM IPUHATHI aKTHI, Kaca-
IOIIHECS IIPEeNOCTAaBACHHS IIPUBUAETUH Ha IIyOAHMKAITHIO.

OYeBUAHO, YTO BCS UCTOPUS 6OPHOBI MHEHUI BOKPYT [OHATUS UHTEAACKTY-
aABHOH COOCTBEHHOCTH CBOAWTCS B KOHEYHOM HUTOI'€ K OIIPENEAECHUIO ITpeaMeTa
paBoBoro peryaupoBaHud [May, Ch. and Sell, S., 2005, pp. 3-4; Drahos, P.,
1996; May, Ch., 2000; Sell, S., 2004]. B cuay crennpuKu aBTOPCKOIO IIpaBsa,
€TO CYILIECTBEHHBIX OTAMYHUH OT APYTrHUX OTpacAed IIpaBa, OIEPHUPYIOIINX MaTe-
PHaABHBIMH O00BEKTaMH, 3TO IIEPBBIY IIPaBOBOH HHCTUTYT, KOTOPBIA cTaa pado-
TaThb C [HOHATHEM HEMaTEepPHaABHOTO o0BeKTa. [103TOMy AUCKYyCCHS O TOM, YTO
K€ TaKOe HCKAIOYHUTEABHBIE ITpaBa U MHTEAAEKTyaAbHasd COOCTBEHHOCTE, HAada-
Aachk enle B XVI B. ¥ mpogoaRaeTcd A0 HACTOAIEro BpeMeHu. OKOHYaTEeABHOTO
pe3yabTarta, K COXXaAeHU!o, moka Het [Yu, P.K., 2012, pp. 340-347].

Ecau mocMoTpeTh Ha UCTOPHIO PA3BUTHS UHCTUTYTa HCKAIOUUTEABHBIX IIpaB
IIPUMEHUTEABHO K aBTOPCKOMY IIpaBy, TO BHIHO, YTO C IIOIBA€HUEM KHUTOIIE-
JyaTaHUS BOIPOC O TOM, KAKOB IPABOBOU CMBICA 3THX IIPABOMOYHH, ObIA HAU-
6oaee BasKHBIM U HauboAee NUCKYCCHUOHHBIM C MOMEHTA ITOSIBACHUS ITPUBUAE-
rui.

5 Antonio Blado’s privilege for Machiavelli’s works (Italy), 1531; Bernardo Giunti’s
privilege for Machiavelli’s works (Italy), 1531.

6  Venetian Decree on Author-Printer Relations (Italy), 1545; Decree Establishing the
Venetian Guild of Printers and Booksellers, 1549; Statutes of the Venetian Guild of
Printers and Booksellers (Italy), 1549. URL: http://www.copyrighthistory.org/cam/
tools/request/browser.php?view=country_record&parameter=Italy&country==8core
=all
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[IpuBHAETHH TOSBUANCEH KaK PeaKIHd o0IecTBa Ha II0SIBA€HHE HOBOTO TOBa-
pa — KOIIMH AUTEePaTyPHOro IIPOU3BEAEHUS (KHUTH), KOTOPBIHA He YKAAIbIBAACST
B paMKU TPaIUIIMOHHBIX OTHOLIEHUH, OCHOBAHHBIX Ha BEITHOM XapakTrepe o0b-
ekToB. OITHAaKO IIPUBHAETUH KaK Pa30Bble aKThl He HOCHAH OOLIEPEryAITHBHOIO
XapakTepa U He MOTAH PEIIUTH IIPUHIUIIHAABHBIE BOIIPOCEI PErYAUPOBAHUA B
cepe aBTOPCKOTO ITpaBa.

Ecam Ha Ha4YaABPHOM 3Talle IPUBUAETHH BBIIABAAHUCH KOHKPETHOMY AHIYy U
HOCHUAM WHAWUBUAYAABHBIH XapakKTep, TO B JaAbHEHIIIEM IIPUBHUAETHU CTaAU HO-
CUTh Ooaee obOmuit xapakTep. OHM CTaAu Kak Obl TUIIOBBIMH, U UX CTAAU BbI-
[aBaTb Pa3AHMYHBIM KATErOpPUAM KHUTOTOPIOBIIEB M KHUTOH3AATEAEH B Kade-
CTBE pa3pelleHus Ha OIIPeAeACHHBIN BU/ AeITEABHOCTH, BRIPAsKEHHOTO B (pop-
Me 0cobOoro JOKyMeHTa.

Hampumep, B AHrAMM nepBasl IPUBHAECTUS Ha IMIyOAMKAIIHIO ITPOU3BENCHUH
Oblra mIpemocTaBaeHa B 1518 r. Beimaua nmpuBmaeruif 6p1aa KOPOAEBCKOM IIpepo-
ratuBo# [Aplin, T. and Davis, J., 2017, p. 59]. IIpuBuaeruu BblIaBaAuCh JazKe Ha
KHUXKHBIX IpMapKax B Pa3sAHMYHbBIX ropozax EBpoIbl yIipaBoMO4YEHHBIMH OpraHa-
MU AU00 JOAYKHOCTHBIMH AUIIaMU. [10106HOe T0AOZKEHHE CYIIIECTBOBAAO 10 IIPHHH-
THS IIEPBbIX 32KOHOB, YCTaHABAUBAIOIIIMX [IPABOBOM CTaTyC aBTOPOB U U3AaTeAEH.

[lepBBIM 32aKOHOM, KOTOPBIM MOIKET OBITH OTHECEH K 3aKoHaM 00 aBToOp-
CKOM TIpaBe, ObIA Tak HasbiBaeMblil «CtatyT KopoaeBsl Auubl 1710 1.7 B HeMm
BIIEpPBbIE HMEHHO aBTOPY, a He H3JaTEAI0 M KHUTOTOPIOBILy IIPEIOCTaBASIAOCH
HCKAIOYHUTEABHOE IIPaBO Ha HUCIIOAB30BAaHHE CBOETO IIPOM3BEEHHUS B TEUEHHE
14 Aet c MOMeHTa ero co3gaHus. [JJlaHHOe IPaBOMOYHE MOTAO OBITEH ITPOJOAIKEHO
enie Ha 14 aeT, HO B TedeHUE KHU3HU aBTopa. B maapHeleM aHarOTHYHbIE 3a-
KOHBI OBIAW ITPUHATHI BO MHOT'HMX €BPOIIEHCKHUX CTpaHax.

B 1763 rony B McrtaHnu KOPOAEBCKHUM TTOCTAHOBAEHUEM OBIAU ITPENOCTABAE-
HBI [IpaBa aBTOPYy IIPUBUAETHH I10 HCIIOAB30BAHHIO CBOErO ITPOHU3BEACHHU, a B
1764 r. 3Ta IpuBHAETHS OblAa HOIIOAHEHA ITPaBOM HaCAEIOBAHUS®.

Bo ®panmuu B 1777 r. B «IlocTaHOBAEHUH 0 IIPHUHIIUIIAX» OBIAO COOPMYAHU-
POBaHO IIOHSTHE aBTOPCKOIO IpaBa: «[IpHBHAETHS eCTb MHAOCTH, OCHOBaHHASI
Ha CIIPaBEIAWBOCTH, H CAYXKHT OHA U BO3HarpazKJaeHHeM 3a paboTy, ecAH IIpe-
MOCTaBALETCSI aBTOPY, & €CAM KHUTOTOPIOBILy, TO OOecliedrBaeT BO3MeEIleHHE
ero pacxoznos» [Paopancon, II., 2001, c. 13].

ABTOp paccMaTpHBaAcCsd KaK TaKOH Ke YJYaCTHUK KOMMEPUYECKOTro obopoTa,
KaK ¥ KHUTOTOPTOBEL], Hy>KIAIOIIUICS B IIPABOBOY 3aIllUTe CBOMX YKOHOMUYeE-

An Act for the Encouragement of Learning, by vesting the Copies of printed Books

in the Authors or Purchasers of such Copies, during the Times therein mentioned.

URL: http:/ /www.copyrighthistory.com/anne.html

8 Rules for Printers and Book Merchants’ Guild in Madrid, Madrid (1763), Primary
Sources on Copyright (1450-1900), eds. L. Bently & M. Kretschmer. URL: www.
copyrighthistory.org

9 French Decree of 30 August 1777, on the Duration of Privileges (1777) // Privilege

and property. Essays on the History of Copyright. Ronan Deazley, Martin Kretschmer

and Lionel Bentlyes ed. Cambridge, 2010. URL: https://books.openedition.org/

obp/1078?lang=en
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CKUX HWHTEPECOB. 3aKOHBI 00 aBTOPCKOM IIpaBe Bo PpaHIINM IIOSBUANCEH B pe-
3yAbTaTe peBoAronuu 1789 r., Tak Kak NpuHATHE [[eKAapaluu IpaB U CBOOOL
JyeAOBeKa U I'paskIaHUHA OTMEHHAO BCE IIPUBHAETHH: 3aKOHBI 1791 1 1793 rr.
YCTaHOBUAM IIpaBa aBTOpa AUTEPATYPHOI'O IIPOU3BENEHHUS Ha PE3yAbTaTbl €TI0
TBOPYECKOUN NEATEABHOCTH.

Takum obpazom, Bropad rmosoBuHa XVIII B. u Hagaro XIX B. SBHAUCH IIEPU-
OZI0M, B KOTOPBIH c(hopMHpOBasach OCHOBA IIPABOBOIO PETYAHPOBAHUS B 00Aa-
cTU aBTOpcKoro mnpasa. C 3TOro BpeMeHH MOXKHO F'OBOPUTH O CYIIECTBOBAHUU
3aKOHOIATEABCTBA 00 aBTOPCKOM IIpaBe KaK 0 CAMOCTOSATEABHOM IIPaBOBOM HUH-
cTutyTe. B 3TOT meproa 3aKOHOOATEAN HadYaAW aKTUBHO pa3pabaThIBaTh Ipa-
BOBBIE MEXaHH3MBbI, 00eCIIeYUBaOIIe 3allUTy IIpaB aBTOPOB, PETYAHUPYIOIIHE
IIPaBOOTHOIIECHHS B C(pepe CO3AaHUs ITPOU3BEACHUI U UX UCIIOAB30BAHHUS.

Caenyer 3aMeTHTB, YTO 3aKOHOJATEAb B IIEPBYIO odepenb obpallian BHUMA-
HHE Ha HU3JATeAs, [IOTOMY YTO MMEHHO OH [eAaA IMyOAWMYHBIM U OOLIEOCTYII-
HBIM ITPOH3BeeHME aBTopa. [109TOMy 3aKOHBI OBIAM OPHEHTHPOBAHBI IIPEKIE
BCETO Ha 3alllUTy UHTEPECOB H3aaTeAcl. ABTOP BBICTyIIaa B Ka4eCTBE HEKOE-
ro pakKyAbTaTHBHOTO A€MEHTA, M He BCErJa €ro MHTePeChl OBIAM TOCTATOYHO
3(P(PEKTUBHO 3AIIUIIEHBI. DTO IIPOTUBOPEYHE, ECTECTBEHHO, BbI3BAAO IIOIIBITKH
OCO3HAaTh, YTO XK€ JOAKHO PETYAUPOBATh aBTOPCKOE IIPABO, KTO ABAIETCHI HOCH-
TeAeM 3TOTO IIpaBa M, COOCTBEHHO T'OBOPSI, YTO IBASIETCS IIPEIMETOM U OOBEK-
TOM PETYAUPOBAHHUA B aBTOPCKO-IIPABOBBIX OTHOIIIECHUIX.

B oTandme oT yCTOABIINXCSI MHCTHUTYTOB, CBA3aHHBIX C MEXaHHU3MaMM BEIIl-
HOTO ITpaBa, UMEIOIMX Tpaaulluu eule ¢ FOcTuHHaHa, B aBTOPCKOM IIpaBe pe-
TYAHPOBaHUIO IIOJIA€IKAAU HeMaTepHaAbHbIe OOBEeKTHI. IIpollecc OCMBICACHUS
9TOTO OBIA, C OOHOM CTOPOHBI, KpaifHe OCTPBHIM U OYypHBIM, C APYTOM CTOpPO-
HBI, pa3bpoc MHEHHH U IIOAXOM0B ObIA CTOAL BEAUK, UTO B JAHHYIO QHCKYCCHIO
BKAIOYHAHUCEH Jaske Beandalinre (ouaoCOPCKUe YMbI. YUeHble U MBICAUTEAN Ha-
YHUHAIOT 3ayMbIBAaTbCS O TAABEHCTBYIOIIEH poAH aBTopa KakK TBOpIlla IIPOu3Be-
N€HHS, U IIOCTEIIEHHO IIOAXO0[ B IIPENOCTaBACHHUHN ITPUBUAETUN MeHdeTcd. Tax,
U. KanT B crarhe «O HEIPaBOMEPHOCTU KHUTOIIEYaTaHUsI» OTMEYaA, YTO «aBTOP
JEPKUT pedb K CBOEMY YHUTATEAIO, & U3JATEAb Y€PE3 CBOU IK3EMIIAIPBI TOBOPUT
oT uMeHU aBTOpar [Kant, 1., 1785], onpeneasas uMeHHO aBTOpa B Ka4ecTBe HO-
CUTeAd IIpaB Ha AUTepaTypHoe IrpousBeneHue. OH o0palliaa BHUMaHHUE Ha pas-
HUILy MEXAy IIPOHU3BEAECHHEM KaK IIAOAOM TBOPYECTBa aBTOPa M KHUIOH Kak
MaTepHaABHBIM OOBEKTOM, IIOAYEPKUBAA, YTO C AK3EMIIAIPAMH U3JaHUd HU31a-
TeAb MOKET JIeAaTh BCE, YTO eMy 3abAaropacCyfuTcs, HO OH He MOXKeT AeHCTBO-
BaTh MHA4YE KaK B paMKaxX [IOAHOMOYHM, IPEIOCTABACHHBIX €My aBTOPOM B OT-
HOLIEHUU IIPOU3BEACHUAI KakK TakoBoro. [lo muenuto Y. Kanrta, usgareabckad
[edTEeABHOCTE €CTh YIIpaBA€HHE aeaaMUu apyroro (aBropa. — M.K., H.B.) 1o ero
noaHOoMO4HI0. OH paccMaTpHUBaeT OTHOIIECHHA H3JaTeAsd M aBTOpa B KOHTEK-
CT€ MOPAaABHBIX IIPaB. B 3TOM MBI BI€pBBIE CTAAKHBAE€MCd C HEKUM IIPOTHBO-
IIOCTAaBA€HHEM MOPAABHBIX IIPAB U UMYIIECTBEHHBIX ITpaB. KaHT He akIIEHTH-
pyeT BHHUMAaHNE Ha HMMYIIIECTBEHHBIX IIpaBax, HO OH OYEeHb YeTKO 0003HAYHA,
4TO 5K3€MIIASP ITPOU3BEACHUS U cCaMO IIPOU3BEACHHE — ABa PA3HbBIX IIPABOBBIX
obpekTa. Y aBTOpa M H3OaTeAs BO3HHKAIOT abCOAIOTHO pas3Hble IIPaBOMOYHS
II0 IIOBOZY MCIIOAB30BAHUS 3TUX 00BEKTOB. M3maTeAab MOXKET COBEpIIATH aeli-
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CTBHUsl C MIPOU3BENEHUEM TOABKO Ha OCHOBAHUH YCTYIIAEHHBLIX aBTOPOM IIpaB.
DTO OYEHb BaXKHLI MOMEHT, HA KOTOPBIM CAELyET OOpaTHUTh BHUMAHHE IIPHU
[aAbHeHIIeH olleHKe HHCTUTYTa UCIIOAB30BAaHUs aBTOPCKOro mpaBa [Tabaurnu-
KoB, 1.T"., 1878, c. 26-30].

Aemopcikoe npaeo u npaeo cobcmeerHHocmu

OmHakKo TeXHHUYECKHe ITpeo0pa30oBaHus OTPA3HAUCEH U Ha OTHOLIEHHUU K UCIIOAB-
30BaHUIO TBOPYECKUX OOBEKTOB. [Ipou3BeneHus Bce B OOABLIEH CTEIIEHU pac-
CcMaTpHBaIOTCsI Kak ToBap. CHcTeMa NPUBUAETUH B aBTOPCKOM IIpaBe TPaHC-
dopMuUpyeTcss B OIpPeOeAeHHOH CTeIlleHH B INpaBo COOCTBEHHOCTH HA HeMaTe-
puasbHBIE OOBEKTHI, CO3IAHHBIE aBTOpaMU. [IpaBa Ha pe3yAbTaThl TBOPUECTBA
CTaAW pacCMaTpPUBATHCHA KaK OIMH M3 BHIAOB COOCTBEHHOCTHU. [TomoOHBIN IO-
X0z ObIA OUEBH/IHO IIPOTPECCUBEH, TaK KaK yYKasbIBaA Ha HEOOXOAMMOCTD 3alIlH-
TBI PE3YABTATOB TBOPYECKOH MeATEABHOCTH B paMKax Hambosee d3pPeKTUBHBIX
IIPABOBBIX HHCTUTYTOB TOTO BPEMEHH.

Bwmecrte ¢ TeM HeKoTOpBIE yueHbIe, HAaIIpuMep ['ereab, OTOEATIAN IOHSITHE CO0-
CTBEHHOCTH Ha OTAEABHBIH 3K3eMIIASIP OT COOCTBEHHOCTH Ha OOIIEIOCTYIIHBIH
cr1oco6 BOCIIPOU3BOOUTDL U PACIIPOCTPAHATE KHUTY. [IpK 9TOM B IEPBOM cAydae
BMECTe C IIpofazked SK3eMIIAdpa BCe IIpaBa Ha HETO IePeXOOsT ITOKYIIATEeAIO,
a B cAydae cOOCTBEHHOCTH Ha OOIIEIOCTYIHEBIH CIIoco0 IpaBa BOCIIPOHU3BOAUTH
U pacCIIpOCTPAHATh U3AAaHUE OCTAIOTCH 32 aBTOPOM U CAYKAT €My HCTOYHHKOM
noxona [Tabamrnukos, M.T'., 1878, c. 37]. 'ereab oTmeAsdIA IIOHATHE SK3EMIIAS-
pa Ipou3BeeHHUsI KaK BEIIHOTO 00BEKTA, IOJAEIKAIIIETO PETYAUPOBAHUIO I'PaK-
JAHCKUM IIPaBOM, OT IIpaBa IIPOU3BOAUTL U PACIPOCTPAHATDH (MCKAIOUHUTEABHOE
IIpaBo) IIPOM3BeAeHIE KaK 0COO0TO HHCTUTYTa IPaBOMOYUY AMYHO aBTOpa. Bo-
IIPOC O CAOXKHOCTH H IIPOCTOTE KOIIHMPOBAHUS PA3AHUYHBIX 00BEKTOB aBTOPCKO-
ro mpaBa KpaliHe BajKe€H, TaK KaK II0 MepPe Pa3BUTHsS TEXHOAOTUH (pUKcAIIUU
TBOPYECKUX [IPOU3BEACHUN PACIINPSIETCH U YCAOXKHSIETCH KPyT 0OBEKTOB, IO~
A€XKaIIUX IPaBoBOH 3amuTe. ['ereAb He MOT ITpeABUIAETE Pa3BHTHE LIU(PPOBBIX
TeXHOAOFHI;'I, KOTOpPHBIE CACAAAH BO3MOZKHBIMH KOITMPOBaHHE AIO6BIX O6’BCKTOB
aBTOPCKOTO IIpaBa.

[IpaBo COOGCTBEHHOCTH B HPEACTABACHUU (PPAHITY3CKUX MBICAUTEACH — He-
OTBEMAEMOE IIPABO YEAOBEKA, & «TBOPEHUE — IAOJ MBICAU ITUCATEAd SIBASIETCS
caMOM COKPOBEHHOM, CaMO# 3aKOHHOM, CaMOil HEOCIIOPMMOM U AMYHOCTHOMN M3
BCcexX BUOOB cobcTBeHHOCTH» |[Paopancown, I1., 2001, c. 13]. Mcxonsa u3 3TOro
roaxozsa Ob1A0 cPOPMYAHMPOBAHO ITOHATHE «MHTEAACKTYaAbHAsI COOCTBEHHOCTDY,
1 caM (pakKT ero IOIBACHHSA O3HAMEHOBAA HA4YaAO HOBOI'O IEPHONA PA3BUTHHA
oO01ecTBa.

[TpobaeMa HCKAIOYHUTEABHBIX MIPAB Ha OOBEKTHI aBTOPCKOTO IIpaBa II0apo0-
HeHuM obpaszoMm ocBellleHa u B pabote I1.2K. IIpynoHa «AutepaTypHble Maii-
opaThl (pa3bop IIpoeKTa 3aKOHAa, MUMEIOIIETO IEABI0 YCTAHOBUTH MOHOIIOAHIO B
II0AB3Y aBTOPOB, N300peraTeaeti u XynoxkHUKOB)» [[Ipymon, I1.2K., 1865]. B aToit
pabore oH mompobHEHIIMM 00pa3oM IIPOAHAAH3UPOBAA IIPOOAEMY HCKAIOYU-
TEeABHBIX IIpaB aBTOpa Ha CBOE MPOM3BEOECHUE B KOHTEKCTE pasTrpaHHYeHUS
TIOHSITHUY HCKAIOUUTEABHBIX IIpaB U TPAOUIIMOHHOTO BeLIHOro mpasa. [IpymoH
HCIIOAB30BAA CpaBHEHHE MHCTUTYTOB HHTEAAEKTYaABLHOM COOCTBEHHOCTHU C 3e-
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MEABHOM COOCTBEHHOCTBIO, MOKAa3bIBas, YTO BA 3TH UHCTUTyTa HE MOTYT ypaB-
HUBaTLCA B IOPUAUIECKOM 3HAYECHUH.

FoBopsi 0 HEBO3MOXKHOCTH IIPUMEHEHUs K aBTOPCKOMY IIpaBy HHCTHUTY-
TOB BEIIHOI'O Ipasa, [IpynoH ¢ upoHued nutupyer Hamoaeona III, KoTopsli
yrBepxkaas B 1884 r., «4TO MHTEAAEKTyaAbHas COOCTBEHHOCTH Takasl 3Ke Co0-
CTBEHHOCTD, KaK 3eMAS HAH JI0M, OHA JOAYKHA IT0AB30BATBHCHA TEMU Ke IIpaBaMU
U He MOXKeT ObITh HapylleHa HHade, KaK B HHTepecax oOIIeCTBEHHOH ITOAB3BD»
[MMpymon, I1.2K., 1865, c. 17]. [IpynoH nog4epKUBaA, YTO aBTOP IIPOU3BEAEHUH —
TaKOH 3Ke IIPOU3BOAUTEAb, KaK U OYAOYHHK, H IIPOAYKT €ro TpyAa TaKKe CO-
CTaBALET €T0 UMYIIECTBA, «HO 3TO UMYIIECTBO HE €CTh ellle KaIlluTaA, a TeEM Me-
Hee cobcTBeHHOCTE [[Ipymon, I1.2K., 1865, c. 27]. XapakTepHO, 4TO AEHCTBYIO-
IIee 3aKOHOAATEABCTBO OATBEPKAAET 3TOT BeIBOA IIpynona u I'K P® orHOCHT
HCKAIOYHUTEABbHBIE IIpaBa K UMyLIeCTBY (cT. 128, cr. 132), XO0Td 04€BHUAHO, YTO
[IpymoH HOHMMAA IO UMYLIECTBOM HEYTO OTAUYHOE OT COBPEMEHHOI'0 TOAKOBA-
HHS ITOHATHSA UMYIIIECTBa U COOCTBEHHOCTH.

[To ero MHEHMIO, XOTd IIPOM3BEAEHNE M MOXKHO pacCMaTpPHUBaATh KakK COO0-
CTBEHHOCTb aBTOpPa M OH MOIKET CHAEAATb CO CBOeil PYKOIIHMCBHIO BCE, YTO €My
YTOMHO: «...CXKeYb, IIOCTABUTDb B PAMKY, IIOZaPUTh CBOEMY COCEY, HO OymeM H3-
6eraTh HETOYHBIX BBIPAXKEHHH, COOCTBEHHOCTb COGCTBEHHOCTH PO3HB. DTO CAO-
BO IIPUHUMAETCHd B PA3AHNYHBIX 3HAYEHHUIX U IIEPEXOAUT OT OJHOTO TOAKOBAHUS
K aApyromy... YTo 661 cKkazaau Bbl (PU3UKY, KOTOPBIH, HATIMCABIIH TPAKTaT O CBe-
T€ U CAEAABIINCH BCAEACTBUE TOTO €ro COOCTBEHHHKOM, CTaA Obl yTBEPKIATh,
4TO K HEMY IIepPelIAr Bce cBoMcTBa cBetar [[IpymoH, I1.2K., 1865, c. 25-26]. 310
BBICKa3bIBaHUE HE YTPATHAO CBOEro 3HA4YEeHUsS OO HACTOSIIEr0 BPEMEHH, II0-
CKOABKY IIPaBO COOCTBEHHOCTU Ha HH(POPMAIIUIO SIBAIETCS IPEIMETOM ITOCTO-
SHHBIX HAYYHBIX AUCKYCCHUH, U B IepBOi pemakimu PenepasbHOTO 3aKOHA OT
20 deBpaag 1995 r. Ne 24-d3 «O6 uH(pOpMAaIIU, HH(POPMATUIAIUHN U 3aIIIHUTe
HH(pOPMAIIHN» '© ITPOCAEIKUBAAACH HMEHHO 3Ta IT03UITH.

[aaee IIpynoH olleHUBaeT OTHOIIIEHHS aBTOpa U O0IecTBa Kak 0e3MOABHBIN
JOTOBOP, BCAEICTBHE KOTOPOT'O B BH/E BO3HATPaKIACHUS 32 TPY/ aBTOPY IIPEI0-
CTaBASETCS Ha U3BECTHOE BPeMd UCKAIOYHUTEABHOE IIPaBO IIPOAaBaTh HAITMCAH-
HYIO UM KHUTY. [IpryeM ydueHbBIH cUMTaA, YTO CPOK aBTOPCKOTO IIpaBa JOAIKEH
OBITH OTPAHHWYEH TPHUALATBIO I'OJaMH, TaK KaK B JAAbHEHIIEM KHHTA TepPHeT
CBoOIO akTyaabHOCTS |[[IpynmoH, I1.2K., 1865, c. 41-45].

BriBogp! IlpymoHa o TOM, SIBAGETCH AHM HHTEAAEKTYaAbHAsd COOCTBEHHOCTH
PAa3HOBUIHOCTBIO BEIIIHOTO IIpaBa, ogHO3HA4YHBI. OH TOBOPHA, UTO «HET U HE
MOZKeT OBITh AUTEPATYPHOH COOCTBEHHOCTH, aHAAOTHYHOU COOCTBEHHOCTH 3e-
MEABHOH, U K chepe MHTEAAEKTYAAbHOH COOCTBEHHOCTU HEIIPUMEHUM IIPHHITHUIT
BAQEHHUS, T. K. B 9Ty cepy He OOIIyCKaeTCd 3TOHU3M U IIPOAaKHOCTH» [IIpy-
moH, I1.2K., 1865, c. 186-187]. Takum o6pa3zom, [Ipy1oH 4€TKO OIIpEeeANA CBOE
OTHOIIIEHWE K HHTEAAEKTYaAbHOM COOCTBEHHOCTH KakK K 0COOOMY OOBEKTY, He
CBH3aHHOMY C TPAAUIIMOHHBEIM BeIIHBIM ITpaBoM. OQHAKO OH He cMor cdop-
MYAHPOBATh ITOHATHE HCKAIOUHUTEABHBIX IIPaB, IIOCKOABKY PacCMaTpUBAA BO3-
HarpazKaeHHe aBTopa KakK I[IAATy 3a TPy B paMKaxX TPaAHIIMOHHBIX TPYIOBBIX

10 Cobpanme 3akoHOmaTeabcTBa Poccutickoit ®eneparuu. 1995. Ne 8. Ct. 609.

MpaBocyaue/Justice. T. 2, Ne 4. 2020. OpuruHasibHble cTaTtbyn



M.M. KapenuHa, H.B. By3osa 165

OTHOLIIEHUH, UTO B JaAbHEHIIIeM HAIIIAO OTPazKEeHHE B IIEAOM pdne padoT, B TOM
YHCA€ U COBETCKHUX HCCAeOBaTeAell aBTOPCKOTO IIpaBa.

[ToucKk OonTHMaAbHBIX MEXaHH3MOB PETYANPOBaHUS OTHOILIEHUH, CBSI3aHHBIX
C UCIIOAB30BaHHEM HeMaTepPHAABHBIX 00BEKTOB, IIPUBEA K JAUTEABHOU QUCKYC-
CHUHM B IIpaBOBOM HayKe, KOTopas U B HacCTosIllee BpeMd He 3akoH4YeHa. Oco-
OeHHO OCTpPOo IIpobaeMa OXpPaHbl AUYHBIX ITPaB aBTOPOB CTOUT B CTPaHaX C KOH-
THUHEHTAABLHOH IIPaBOBOY CHCTEMOH, IZle MHCTUTYT IIpaBa COOCTBEHHOCTH Tpa-
OUIIMOHHO IIPUBS3aH K BEIIECTBEHHBIM OOBEKTaM, a IIpaBa aBTOPOB IIOMUMO
HMYIIECTBEHHBIX IIpaB COAEp3KaT U AWYHBbIe HEOTheMAeMEbIe npaBa (droit mor-
al) — Takue, Kak IIpaBoO aBTOPCTBA, ITPABO Ha HEIIPUKOCHOBEHHOCTH IIPOU3BEe-
HUL U Apyryue. ABTOPCKOE IIPaBO B CHCTEMe OOIIero npaBa M3Ha4YaAbHO OpPHEH-
TUPOBAHO HA UMYIIIECTBEHHbBIE IPEPOTraTHBEI U CBA3BIBAAOCE C MHCTUTYTOM CO0-
CTBEHHOCTU. HO caenmyeT y4HUTBHIBATDh, YTO CaM MHCTHTYT IIpaBa COOCTBEHHOCTHU
paccMaTpuBaeTcd KaK UCKAIOUHTEABHOE [IPaB0 U He CTOAb TE€CHO CBA3aH C BeIll-
HBIM ITPaBOM, KaK B KOHTHHEHTAaAbHOU cucteMme [Bacuaren, E.A., 1993, c. 200].

K koHiy XIX — Hagaay XX B. y2K€ MHOTHE €BPOIIEHCKHE CTPaHBbl IIPUHIAU
3aKOHOATEABCTBO 00 aBTOpCKoM ImpaBe. Hampumep, B ABcrpuu nefictBoBaa
3akoH 06 aBTOpPCKOM mpaBe oT 26 mekabps 1895 r.'', Beabruu — ot 22 map-
Ta 1886 r., 'epmanuu — ot 19 urona 1901 r.'2, 9 gaBapa 1907 r.'®, [Januu — ot
24 mapra 1865 r., UTaauu — ot 19 cerrabpsa 1882 r., Mcnauuu — ot 10 guBapsa
1879 r., HopBeruu — ot 12 maa 1877 r., Typuuu — ot 10 auBapg 1888 r., dun-
AgHAUY — oT 15 mapra 1880 r., lIIBertuu — ot 10 aBrycra 1877 r.; B lIBeiiniapuu
denepaabHBIF 3aKOH 06 aBTOPCKOM ITpaBe Ob1a mpuHaT 23 anpeas 1883 r. [3aii-
MmoBckui, C.I'.; 1914, c. 105-118].

ABTOpCKOE IIpaBO B rocyZapcTBax OOIIEro IpaBa CTPOHMAOCH KaK IIPaBO HA
KOIIMPOBaHNE U HE 3aTParuBas0 IpPobAeMBI, CBI3aHHBIE C AHMYHOCTBIO aBTOpA.
3akoHBI 00 aBTOPCKOM IIPaBe HOCHAH YHCTO YTHAUTAPHBIN Xapakrep obecriede-
HHS 5KOHOMHYECKHX HHTEPECOB aBTOPOB IIpoH3BeaeHHUsda. C TOYKU 3PEeHUS OCy-
LIIECTBACHHS 3alllUTHI IIpaB B Cy/e 3Ta cucreMma Obiaa 6Goaee mpucriocobaeHa K
PacCMOTPEHUIO [IeA O HapYILIEHUSIX aBTOPCKOrOo IIpaBa, TaK KaK CyAbU IIPUBBIK-
AV OIIEPUPOBATH MOHSITHEM IIPaBO IIPUMEHUTEABHO K AIOOBIM OOBEKTaM Ipazk-
JAHCKUX IIpaB, B TOM YHCA€ U BEIIHBIM, U AUCKYCCHU O XapaKTepe OTHOIIIEHUH
COOCTBEHHOCTH IIPHMEHHUTEABHO K HCKAIOUHUTEABHBIM IIpaBaM TaM He BO3HHKAAO.

BMmecTe ¢ TeM AMYHBIE HEMMYIIIECTBEHHBIE IIpaBa 0Ka3aAUuCh CAOKHOH IIpo-
6AeMOll [IAS CTpaH aHTAO-aMEPHUKAHCKOU cucTeMbl. M3HadyaAbHO 3aKOHBI 00
aBTOPCKOM ITpaBe (copyright acts) B aTUX cTpaHax He comepKasl HOPM O AHU-
HBIX IIpaBax, U UX BKAIOYEHHE CTaAO BO3MOXKHBIM B pe3yAbTaTe AAUTEABHOH
OUCKYCCHUH, CBA3aHHOH ¢ (POPMHUPOBAHHEM MEXKAYHAPOLHBIX MEXaHHU3MOB
peryAupoBaHUS aBTOPCKOro mnpasa (cT. 6 bis BepHCKOI KOHBEHIIUH IIO OX-
paHe AUTepaTypPHBIX M Xy[AOXKECTBEHHBIX ITpOu3BeldeHUY (nasee — BepHckada

1 B ABCTPHH ITIOAOKEHHUS 00 aBTOPCKOM IIpaBe HAIIIAM OTPasKeHHE B IIOCTAHOBACHHUH OT

9 HOs10psa 1837 r. u masee — B 3akoHe 1846 r. (cM. [Schwanke, I., 2002]).

12 Gesetz betreffend das Urheberrecht an Werken der Literatur und der Tonkunst.

13 Gesetz betreffend das Urheberrecht an Werken der bildenden Kuinste und der
Photographie.
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KOHBeHIIVd)*. Pasneabl, Kacaronecd ANYHBIX HEMMYIIIECTBEHHBIX IIPpaB, B Ha-
cToslllee BpeMs BKAIOUEHBI B 3aKOHBI 00 aBTOPCKOM ITpaBe ABcTpaauu'®, Beau-
kobOpuTarnn'® u CIIAY. Bce oHH 3aKpeNAdioT IIPaBO IIPHU3HABATHECS aBTOPOM
IIPOM3BEEHHUS, IIPaBO Ha UM U IIPaBO Ha 3aIlUTy oT Auddamanuu. [JomoAHU-
TEeABHO YKa3bIBaeTCs, YTO AUYHBIE IIpaBa He HacAaeAyioTcsa. TakuM o6pasoM, oL
JaBAECHHEM MEXKAYHAPOAHBIX HOPM U B CTPaHax aHTAO-aMEPHUKAHCKOM CUCTEMBI
BBEZIEHbI HE THUIINYHBIE A CUCTEMBI «KOITUpauT (copyright) MopasbpHEBIE (AMY-
Hble HEMMYILIECTBEHHBIE) IIpaBa, TaK KaK KOHIIENIHS IIpaBa Ha KOIIUPOBaHUE,
peaansyemMasa B 3aKOHaX CTpPaH aHI'AO-aMEPHKAHCKOHN CHCTEMBI, IIpeAriorarasa
PeryAnpoBaHUE BOIIPOCOB, CBA3aHHBIX TOABKO C HMYIIIECTBEHHBIMHU IIpaBaMH I10
HCIIOAB30BAHHIO IIPOU3BEICHUS. B CBA3K C 5TUM CyOBEKTOM KOIHPAMUT MOKET
ObITh KakK (PU3UYECKOE, TaK U IOPUANIECKOE AHII0, 0DAamarolllee IpaBaMHu Ha
HCIIOAB30BaHME IIPOU3BEAECHU.

dopmupoeaHue uHcmumyma aemopckozo npaea e Poccuu

Ilepuoo 2ocydapcmeeHH020 U YUepKko8Ho20 KOHMpoas. B Poccun npeariocbIAKH K
3apOKIEHUIO IIPaBOBOTO PEryAHMPOBaHUSA OTHOILIEHUH B cdepe KHUToIledaTa-
HUS IIOSIBUAWCE C CO3JaHHEM IIepBo# Turorpacguu B 1563 r., a hakTUIECKH — C
YTBEpPKIAEHUEM IIapCKOH MOHOIIOAMHM Ha IIledaThb, IIOCKOABKY (pHHaHCHpPOBaHUE
CO3IaHHOIO JAS 3TOro rnedaTHoro nomMa MsaH IV Bo3aoKHA Ha Ka3Hy!'®.

OnHaKO CepbE3HOI0 Pa3BUTHUS IIeUaTHOE AeA0 B Poccuu He moay4nao. [laxke ¢
OoTMEeHOH YKaszoM oT 1 maprta 1771 r. MOHOIIOAMH Ha coaepzKaHue THUrorpadgpui
Ka3HOU W IpPeNOoCTaBACHHEM IIpaBa IledaTaTh KHUTHM HHOCTPAHHBIM THIIOTPA-
dpHIM B Ha MHOCTPAHHBIX SI3bIKaX CYIECTBEHHOI'O U3MEHEHHUd B U3MaTEeAbBCKOH
[edaTeAbHOCTH He npousolo [[eccen, C., 1987, c. 10].

OCo0eHHOCTE PETYAHPOBAaHUS OTHOIIEHHH B cdhepe aBTOPCKOIo IIpaBa Ha Tep-
puTopuu POCCHICKON MMIIEPHU HPOSBHAACH HE B SKOHOMHYECKOU HEOOXOIHUMO-
CTH BKAIOUEHUS AUTEPATyPHBIX IIPOU3BENEHHUY B KOMMepUecKuii 060poT, a B OCy-
IIIECTBAEHHUH I'OCYJapPCTBEHHOTO U IIEPKOBHOI'O KOHTPOASI 32 UX COZIEPKAHUEM.

[TosBaeHHE aBTOPCKOrO IIpaBa B Poccru akTUYeCKHU CBA3BIBAIOT C IIPHUHL-
TueM lleH3ypHoro ycraBa 1828 r., B KOTOPOM cofepzKasach raaBa, OIpPeaeAsB-
1Iag IIPpaBOBOM CTATyC «COYHMHUTEAECH M HU3OAaTEACH KHHUI» U yKasblBaBIlIasd Ha
TO, YTO aBTOP U IIEPEBOIINK UMEAU UCKAIOYUTEABHOE ITPaBO Ha UCIIOAb30BaHUE
CBOETO ITPOU3BECHUS B TEYEHHE CBOEH KU3HU.

Pa3BuTHEe 3aKOHOOATEABCTBA B OTOH 00AACTH IIIAO IIO IIYTH IIOCTEIIEHHOI'O
paciupeHus Kpyra o0BEeKTOB, ITOIAEKAIINX OXpaHe, BKAIOYAs MY3bIKAABLHYIO
U XyDOXKECTBEHHYIO COOCTBEHHOCTb. B 1877 roay moaoxkeHus o6 oxpaHe MIpaB

14 BepH, 9 cenrsabpa 1886 r.

15 Australia. Copyright Act 1968. URL: https://www.legislation.gov.au/Details/
C2017C00180

16 UK. Copyright, Designs and Patents Act 1988. URL: https://www.legislation.gov.
uk/ukpga/1988/48/contents

17 U.S. Copyright Law. URL: https://www.copyright.gov/title17/
18 URL: http://lib.pushkinskijdom.ru/Default.aspx?tabid=10178
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aBTOPOB OBIAM BKAIOYEHBI B 3aKOHBI rpaxkaaHckue (T. X 4. 1 CBoma 3aKOHOB
Poccuiickoit nummiepuu).

HexnouumenvHoe npaeo Ha npousgedeHue 8 00pesoSIOYUOHHbBLI nepuoo.
Hcropusa aBTOpcKoro mmpasa B Poccum, Kak U B AIOOOM APyroM TOCyZapcTBe,
IIPsIMO CBsI3aHA C UCTOPUYECKUMH dTallaMH €€ Pas3BUTHL U OOIIMMHU TeHIeHITH-
AMH POCCHMCKOro mnpasa. Kak yxke ynnoMuHaAoCh, B XIX B. IIpaBa Ha IIpoU3Be-
NIEHHS pacCMaTpUBaIOTCs KaK ToBap, UCIIOAB30BaHUE [IPOU3BEAECHUM, HOCAIIINX
HeMaTepPUaAbHBIH XapakTep, OeCHpergaTCTBEHHO «IIepeceKaeT» I'PaHUIIbI IoCy-
[apCTB, CIIOCOOCTBYS PAa3BUTHIO KHUTOHU3OAHUS H PACIPOCTPAHEHUIO 9K3EM-
MIASIPOB ITPOU3BEACHUH B APYTUX IrOCyapcTBax 0e3 BhIIIAATHI BOZHATPAKICHUS.
FocynmapcTBa HAYMHAIOT 3aQyMbIBAaThCH 00 OXpaHe IIpaB CBOHUX IpazkKaaH 3a py-
6ezxoM (B pesyabTaTre 4ero paszpabarwviBaeTcd BepHCKasda KOHBEHIIHS), a TaKKe
CTPEMUTBHCS K TaPMOHH3AINH 3aKOHOAATEABCTBA 00 aBTOPCKOM IIpaBe, YIIOMU-
Hasg 00 3TOM B ABYCTOPOHHHUX TOPrOBBIX COTAalIeHHUSX. CTpeMsaCh PacCIIUpPHUTh
TOPrOBBIE OTHOIIIEHHS C €EBPOIIEHCKUMU rocyfapcTBaMy, B KoHIle XIX — Hagaae
XX B. Poccus pedpopMUpPyeT 3aKOHOAATEABCTBO, B TOM YHMCAE€ Kacalollleecsd aB-
TOPCKOTI'0 ITpaBa. DKOHOMHYECKasd HHTeTpalid JaeT UMIIYALC K ITIOSBA€HHUIO HC-
KAIOYHUTEABHBIX IIPaB B POCCHHCKOM 3aKOHOAATEABCTBE, IIPaBO aBTOpa — HE IIPo-
CTO MOHOIIOAHUSI MAM BO3MOXKHOCTB OCYILIECTBAITE LIEH3YPY 3a BBIIIYCKOM ITPOH3-
BEIECHUH, a TOBap, UMEIOILIUN OIIPEAEACHHYIO CTOUMOCTb.

20 mapta 1911 r. 661A mpuHAT 3aKOH 006 aBTOPCKOM IIpaBe Ha AUTEPATYPHBIE,
My3bIKaAbHBIE, XyI03KECTBEHHbBIE U (poTorpadriecKUe IPOU3BeAeHsI, BBOIUB-
WP [IOHATHE HCKAIOYHTEABHBIX IIpaB, YTO YCTAHABAWBAAO IAT POCCHHCKHUX
aBTOPOB PEXKUM HCIIOAB30BAHHUA ITPOM3BENEHUH, OAM3KHN K MeXKAYHAPOIHBIM
TpeboBaHuaM. [IprHaTHEM yKa3aHHOI0 3aKOHA paclIupeH KPyr CyOBEKTOB aB-
TOPCKOTI'0 IIpaBa, OXPaHsaeMbIX aBTOPCKHUM IIPaBOM IITPOHU3BEACHHUH; IIpaBa IIpU-
3HABaAUCh B TOM YHCAE 34 PYCCKHMM aBTOPaMH, CO3AaBIINMU CBOU IIPOU3BEIE-
HUS 32 TpaHUIIEH, yAeAsIAOCE BHUMaHUE [TOAOKEHUSIM HU3JaTEABCKOTO JOT0BOPA,
6e3 paspellleHus aBTOpa He MOTAH OBITH BHECEHBI U3MEHEHHS, U OTPaHUINBA-
Aack cBoboIAa IIepeBoa ITPOU3BEACHUH, U3MaHHBIX B APYTUX FOCyAapCTBax.

ITepuoo HayuoHauzayuu asmopckux npas. B coorBercrBuu ¢ Jekperom Co-
BeTta Haponubix KoMmuccapoB o HNpHU3HAHHUH HAY4YHBIX, AUTEPATYPHBIX, MY3bI-
KaABHBIX U Xy/I0KE€CTBEHHBIX [IPOU3BENEHUH IroCyJapCTBEHHBIM JOCTOSSHUEM OT
26 Hoa6psa 1918 r. No 900" (masee — [Jekpet) Arob60oe OIIyOAMKOBAHHOE HAU He-
OIlyOAMKOBAHHOE ITPOM3BEAEHNE MOTAO OBITH IIPHU3HAHO NOCYAAPCTBEHHBIM [I0-
crogHueM. [IpousBeneHue, 0OObIBAEHHOE I'OCYAAPCTBEHHBIM JOCTOSHUEM, MOTAO
«pa3sMHOKATBECS» U PaACIIPOCTPAHATECS TOABKO HapKomaToM IIPOCBENIEHUS HAU
II0 COTAAQCOBAHUIO C HUM APYTHMH COBETCKHMHU yUpexkaeHusmu (crT. 2 [lekpe-
Ta). [IybAngHOEe HCIIOAHEHHE ApaMaTUYeCKHUX U MY3bIKAABHBIX IIPOU3BENECHUH,
0OBPIBACHHBIX I'OCYIAPCTBEHHBIM JOCTOSHHEM, MOTAO OCYIIIECTBAATHCH TAKIKe C
paspeurenus Hapkomarta mpocBelienud. Ecan mpousBeneHue He Ob1A0 0ObABAE-
HO TOCYIapCTBEHHBIM IOCTOSHHEM, [IASI €r0 BOCIIPOU3BENEHUS U pacIpocTpa-
HeHUd TpeboBarock coraacue aBropa (cr. 3 Hekpera). lcroab3oBaHHEe IIPOM3-
BeoeHUU 0e3 COOTBETCTBYIOIIIETO pa3pellleHHs BOIIPEKHU ITOAOXKEHUAM [lekpera

19 CobpaHue y3aKOHEHHUH U paCHoOpszKeHUH mpaBuTeAbcTBa. 1918. No 86.
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paccMaTpuBaAOCh KaK HapyllleHHe TOCYAapCTBEHHON MOHOIIOAWH, YTO BAEKAO
3a co00#l OTBETCTBEHHOCTb.

HcerxnrouumenvHoe npaso agmopa 8 nepuod HOIMa. HoBas sKOHOMHYECKasl 10-
AWUTHKA, HA49aA0 KOTOPOH ObIA0 1T0A0KeHO B 30-€ rT. XX CTOAeTHsI, BHOBb BO3POXK-
naeT B Poccum yacTHOIIpaBOBbIE OTHOIIEHUSI U MEHSET IIOAXObl K aBTOPCKOMY
npaBy. CoraacHo rocraHoBaeHUIo llerTpasbHOro McmoanmrearHoro Komurera
u Coera Hapomurix KommccapoB CCCP ot 30 suBaps 1925 r. 06 ocHoBax
aBTOpCKOro mnpaBa® (masee — OcHOBEI 1925 r.) aBTOpPCKOe IIpaBO IIPHU3HABAAOCH
3a aBTOpaMU U UX IIpaBOIIpeeMHUKaMU. ABTOPY IIPEIOCTABASIAOCH HCKAIOUHUTEAD-
HOe IIpaBO BBIIIYCTUTDH [IPOMU3BE/IEHNE B CBET I10/] CBOUM HMEHEM, aHOHHMHO UAU
IO TICEBIOHHUMOM, BCEMHU JO3BOAECHHBIMH CIIOCOOAaMU BOCIIPOHU3BOAUTE M pac-
IIPOCTPAHATE ITPOU3BEAEHUE, a TaKKe HU3BAEKATh MMYIIECTBEHHbIE BBITOALI U3
CBOET0 MCKAIOUHTEABHOrO mIpana (cr. 3 OcHoB 1925 r.). Ho ecau coraacHo OcHO-
BaM 1925 r. aBTOpCKOe IIpaBo, KakK IIpaBHAO, JEHUCTBOBAAO B T€YEHHE 25 AET CO
BPEMEHH ITOSIBA€HHUS ITPOU3BENEHUS B CBET (CT. 6), To OcHOBBI 1928 r.2! mipemyc-
MaTpHUBaAH, YTO aBTOPCKOE IIPaBO IIPHHAAEKHUT aBTOPY NOXKMU3HEHHO, a II0CAE
€T0 CMEPTH MIEePEXOAUT K €ro HaCAeJHHUKAM Ha NITHaAIaTh AeT (ct. 10 u 15).

AsmopcKoe npaso — npaso Ha 8o3HazparkoeHue. Mameorormdeckrue U3MeHe-
HHS, KOTOPBIE TIOBAEKAH 3a c000it mpuHaTHe B 1961 1. [IporpaMMbI ITIOCTPOEHUS
roMMmyHH3Ma B CCCP, oTpa3HuANCE B IIEAOM Ha IpazkJaHCKOM IIpaBe — HE TOABKO
Ha IIpaBe COOCTBEHHOCTH (Oblaa yIpasmHeHa YacTHasg COOCTBEHHOCTH HAa CPefi-
CTBa IIPOU3BO/ICTBA), HO 1 Ha IIpaBaxX aBTOPOB. OCHOBEI I'pask/IaHCKOI0 3aKOHO-
nateabcTBa CCCP u coro3HBIX pecnybAuK 1961 1. (cT. 96-106), a Bcaes HU HUMU
u 'paxknanckuit kogekc PCOPCP 1964 r. u3aMeHaI0T IOAXO0/ K COAEePKAHUIO aB-
TOPCKHUX IIpaB. ABTOPY IPHHAIAEKAAO IIPABO Ha OIIyOAMKOBaHUE, BOCIIPOU3-
BeZleHHE U PACIIPOCTPaHEHHE CBOEr0 ITPOH3BENEHHT BCEMH [I03BOACHHBIMU 3a-
KOHOM cIIoco0aM¥ IIOZ CBOMM HMEHEM, II0f[ YCAOBHBIM HMEHEM (IICEBAOHHM)
vAu 0e3 0003HA4YEHUS HMEHU (QHOHHMHO), Ha HEIIPUKOCHOBEHHOCTH IIPOU3Be-
neHus. Ho BMeCTO HCKAIOYHTEABHOIO IIpaBa Ha IIPOU3BelleHIe, IIpU3HaBaBIIIe-
rocd 3a aBropamu OcHoBamu 1925 r. u OcHoBamu 1928 r., aBTOpPY IPHUHAAC-
JKaA0 ITPaBO Ha IIOAYYE€HHE BO3HATPazKIEHUS 3a HUCIIOAb30BaHUE IIPOU3BEACHUS
APYTHUMH AMIIaMH, KPOME CAyYaeB, YKa3aHHBIX B 3aKOoHe (cT. 98 OcHoB 1961 r.
u cT. 479 TK PC®HCP 1964 r.). OcHoBsbl 1961 r. 1 'K PCO®CP 1964 r. OblAM Ha-
IIpaBA€HBI B OOABIIIEH CTEIIEHU Ha yPETyYAHPOBAHHE OTHOIIIEHUH, KaCaIoIIUX-
cd IIPOU3BENEHUM, CO3IaHHBIX B CBHA3U C BBIIIOAHEHHEM aBTOPOM CBOUX TPY-
OOBBIX o0sg3aHHOCcTel [Yepumukuna, [H., 2018, c. 59]. C npuHaTHueM yKasaH-
HBIX aKTOB aBTOPCKOe IIpaBo B Poccuu craro pazBuUBaTHCH M0 IIyTH OTPULIAHUS
MOHOIIOAMU aBTOpa Ha HUCIIOAB30BaHUE CBOETO ITPOU3BENEHUS: PEeYb IIIAa AUIID
0 IIpaBe PacCIOPAKEHU [IPOU3BEAEHUEM B IIPEeAaX, YCTAHOBAECHHBIX 3aKOHOM.

20 CobpaHue 3aKOHOB U PACIOPSKeHUH paboue-KpecThIHCKOro IpaBuTeAbcTBa Corosa

CoBerckux Conmasucrudeckux Pecry6auk. 1925. Ne 7. Cr. 67.

21 TlocranoBaenue LlenTpasbHoro McnoarnureasHoro Komurera CCCP u CoBera Hapon-

HBIX KoMuccapoB CCCP ot 16 mag 1928 r. // CobpaHue 3aKOHOB U PaCIOPIKEHUH
paboye-kpecTbaHCKOro IpaBuTeAbcTBa Coro3a CoBerTckux COIIMAAUCTUYECKUX Pe-
croybamk. 1928. No 27. Ct. 246.
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CaenyeT OTMETHUTH, 4TO 00beM (PaKTHYECKHUX IIpaBOMOYHY aBTOpa II0 HC-
IIOAB30BaHUIO IIPOU3BEAeHNL ITocTeleHHO yBeanyuBaacs, U 'K PCOCP 1964 r.??
(cT. 475) 3HAYUTEABHO PaCLINPUA IPUMEPHBIHN IIepedeHb ITPOU3BEACHUHN, SIBASI-
IOIITHXCS IIPEAMETOM aBTOPCKOTO IIpaBa. B 4ncao Apyrux Ipous3BeAEeHUN BKAIO-
YeHBI CLIeHApHBbIE [IAAHBI, TEAEBU3HOHHBIE (DHABMEBI, PAIHO- U TEAEBU3HOHHBIE
repenaydy, IIPOU3BENEHHUS NEKOPATHBHO-IIPUKAQIHOTO MCKYCCTBa, YE€pPTEXKHU,
reorpaouyecKkie, reOAOTHYEeCKHe W T. II. KapThl; TpaMMO(OHHBIE ITAACTUHKU
U IIpodHe BHAbl TEXHUYECKOM 3amnucu IpousseneHuM. Bmecre ¢ TeM nepedeHb
00'BEKTOB aBTOPCKOTO IIpaBa, 3aKperAeHHbIH B 4. 3 cT. 475 'K PCOCP 1964 r.,
SBASIACSI IIPUMEPHBIM, IIOCKOABKY BCAEI 32 II€PEYUCAEHUEM OTIEABHBIX BHIOB
IIPOU3BEAEHUN 3aKOH yCTaHAaBAUBAA, UTO IIPEIMETOM aBTOPCKOTO IIpaBa MOTYT
ObITh U apyrue npousBeneHuda [Modgpde, O.C. u Toacroit, FO.K., 1965, c. 395-
396].

HcerxnwouumenvHoe asmopckoe npaso 8 nepuod passumust pPblHOUHBbLX
omnoweHull. OuepeqHble IpeoOpPa30BaHNA B IIOAUTHYECKOH U 9KOHOMHUYECKOH
CHCTEME TIOCyZlapCTBa CHOBa BBIABHHYAM Ha IIEPBBIH IIAaH 4acTHOIIPaBOBBIE
oTHolleHUd. KapauHasbHOe U3MEHEHHe MOoAxXo[a K IIOHATHIO «HCIIOAb30BaHUe
IPOU3BEAECHUM» U K MOHOIIOAMU aBTOpa OBbIAO BBI3BAHO IpUHATHEM B 1991 1.
OcHoB rpaxkaaHckoro 3akoHomateabcTBa CCCP u pecnybauk (masee — OcHo-
BeI 1991 r.). B HUX IIpegycMaTpPUBaAAOCE B YHCAE€ UMYIIECTBEHHBIX IIPaB CIIE-
IIHaAbHOE IIPaBO Ha HCIIOAB30BaHUE IIPOU3BEAEHUS KaK IIPaBO OCYIIECTBAATH
HMAU pa3peliaTh: ero (Ipou3BeqeHs) BOCIIPOU3BEIeHHE AIOOBIMI cIIocobamMu — B
reyaTH, IyTeM IIyOANYHOTO HMCIIOAHEHUd, Ilepeaadu B 3(pup, B BULEO- U 3BYKO-
3aIlMCH, 10 KaOEeABPHOMY TEAEBUIEHUIO, C IIOMOIILIO CIIyTHUKOB, HHBIX TEXHU-
YEeCKHX CPEMCTB; IIEPEBOJI, IepepaboTKy IIPOHU3BEAECHUI; PACIIPOCTPAHEHNE IK-
3eMIIASPOB BOCIIPOU3BENEHHOI'O ITPOMU3BEAEHNUS; PEAAN3AIIHI0 apXUTEKTYPHOIO
U Au3adHepCKOro npoekra U T. . (cT. 135 OcxHoB 1991 r.).

MoHomnoaud mmpaB aBTopa (POPMyAHPOBaAACh TAKUM 00pa3oM: aBTOP MOKET
IepenaTh IpaBoO Ha HMCIIOAB30BaHHE CBOETO IIPOU3BENEHHUA KaK Ha TEPPUTOPUU
CCCP, tak u 3a pybeskoM AIOOBIM IpazkiaHaM U IOPHAHYECKHUM AUIIAM, B TOM
4rcAe MHOCTpaHHBIM (cT. 135 OcHoB 1991 r.).

3akoH Poccuiickoit Peneparmu ot 9 utoass 1993 r. Ne 5351-1 «O6 aBTOpPCKOM
IIpaBe U CMEXHBIX IpaBax» U IIpUCOeIUHEeHe K BepHCKol KOHBeHIIUU obecrie-
YHAW aJeKBATHYIO OXPaHy IPaB POCCUHCKHUX aBTOPOB U (PAKTUYECKU 3aBEPIIH-
AU TI€peXo[] POCCHHCKOIO 3aKOHOJATEABCTBA B COBPEMEHHOE MEXKAyHapOIHO-
IIPaBOBOE IIPOCTPAHCTBO OXPaHbl aBTOPCKUX IIpaB.

I[Mpuuarue B 2006 r. Yactu gerBepToil ['pazkmaHckoro Komekca Poccuiickoit
denepaniuu CO30aA0 COBPEMEHHBIH, 9p(PEeKTUBHBIH IPaBOBO MEXaHU3M 3allly-
Thl aBTOPCKHX U CMEXKHBIX IIpaB B paMKax I'PakIaHCKOI'0 3aKOHOAATEABCTBA U
PacCIIHPHAO BO3MOXKHOCTH aBTOPAa HAM MHOTO IIpaBoobaaziaTess aKTHBHO yda-
CTBOBATH B I'pazkIaHCKOM obopore.

22 Tpaxkpnauckuii komekc PCPCP // Bemomoctu BepxoBHoro CoBera PCOPCP. 1964.
No 24. Ct. 406 ;1966 .Ne32.Crt. 771 ; 1973. Ne 51.Ct. 1114 ; 1974.Ne 51. Ct. 1346 ;
1986. Ne 23. Ct. 638 ; 1987. N0 9. C1. 250 ; 1988. No 1. C1. 1 ; 1991. Ne 15. Ct. 494 ;
1992. No 15. Cr. 768 ; No 29. Cr. 1689 ; No 34. Ct. 1966.
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OOcy:RAEHHE H 3aKAIOUYEHHE

ABTOpPCKOE IpaBO CaMBIM TECHBIM 00pPa30M CBS3aHO C MHTEAACKTYAABLHOH KH3-
HBIO 00IIIecTBa 1 00YCAOBACHO YPOBHEM Pa3BUTHS KaK COIIMAABHBIX, TAK U 9KO-
HOMHYECKHUX HHCTHUTYTOB. lcTopudeckass peTpPOCIEKTHBA IIOKA3bIBA€T, UTO
IIpaBOBBIE pelleHUs B cdepe MHTEAAEKTYAAbHOM COOCTBEHHOCTH PEaAN30BbI-
BaAHUCh B paMKax NPHOPHUTETHBIX HAIIPABACHHM pa3BUTHS COOTBETCTBYIOIIIMX
IIpaBOBBIX cucTeM. Tak, B Kutae mpaBOOTHOIIIEHHS], CBI3aHHbBIE C IIyOAHKaIuei
U TUPaKUPOBaAHUEM IIPOU3BEACHUM, TPAAUIIMOHHO Pa3BUBAaANCh B paMKax IIy-
OAMYHOTO IIpaBa, JOMHHUPYIOIIETO BIAOTE 40 pedopM 80-X IT. IIPOIIIAOTO BEKA,
KOTZla KapAWHaABbHO H3MEHHACS IIOAXOA K MEXIyHapogHOH 3KOHOMHUYECKOH
uHTerpanyu. Berynaenue Kurag Bo BceMupHyro opraHu3aniio HHTEAAEKTYaAb-
HO#t cobcrBeHHOCTH B 1980 r. u mpuHarue B 1990 r. 3akoHa 00 aBTOPCKOM
IIpaBe CYIECTBEHHBIM 00pa3oM U3MEHUAU IPABOBYIO CUTYAIIHIO B TOCYAapPCTBE.
[IpaBompuMeHeHUE B chepe aBTOPCKOrO IIpaBa, yYUThIBass MHOTOBEKOBBIE Tpa-
JUIMH, C TPYAOM BOCIIPHHUMAETCS OOIIIeCTBOM KaK MOHOIIOABHOE IIPaBo, U BCE
MBI 3HA€M O MaCcCOBOM IIPOHU3BOJICTBE KOHTPA(MAaKTHBIX 9K3EMIIASIPOB IIPOU3Be-
neHuri B Kurae.

CoBepllleHHO MHas cUTyalusd (GOPMHPOBAHUS U IPHUMEHEHUs aBTOPCKOTO
IIpaBa cAOKHAACh B EBporre. TpaauIinoHHO pa3BHUBaloLiadacs Ha 0a3e pHMCKOTo
IpaBa IpaBoBad CUCTEMa €BPOIIEHCKHX IOCYAApCTB, IIe IIPU3HABaAaCh BazK-
HOCTb [IAST 9KOHOMHKH H OOIIIECTBEHHOTO Pa3BUTHS HHCTHUTYTA 3aIHUTHI IIPAB
TBOpPILIA, U3 PeKUMa YacTHBIX npuBuaeruii B XIV-XV BB. HOCTATOYHO OBICTPO
TpaHcOPMHPOBaAACHE B MOHOIIOABHOE ITPABO aBTOpa U IIpaBoobaagaTeAd, ITO
CYILIECTBEHHO ITOBAHUSIAO HA YCKOPEHHE 3KOHOMHUYECKOTO IIporpecca B rocyaap-
CTBaxX CpeaHEBEKOBOM EBpoIEI.

B ucropun aBTOpCKOoro mpasBa Poccuu SBHO NPOCAEXKHBAIOTCA IIEPHOMABI
mpeobAamaHusa TO IMyOAHMYHO-TIPABOBBIX, TO YACTHOIIPABOBBIX IIOAXOMOB B 3a-
BHCHMOCTH OT HMIIECOAOTHYECKOM M 5KOHOMHYECKOM CHUTyallMd B TOCyZapCTBE.
B ycaoBHAX yCHAEHHA POAHM TOCYAApPCTBaA B KOHTPOAE 3a 3KOHOMHKOH B IIPaBO-
BOM PETryAMPOBaHHH, 3aTpardBalollleM IIpaBa M HHTEPECHl aBTOPOB, JOMHHU-
PYIOT IIyOAMYHO-IIPAaBOBBIE aCIeKThI. B reproabl 9KOHOMUYECKUX U3MEHEeHUH,
CO3MAIOIINX B TOCYHAPCTBE OCHOBY [ASl IIPENOCTaBA€HUS 0GoAblliell CBOOOIBI
IPEANTPUHUMATEABCTBY, IIPEBAAUPYIOT YaCTHOIIPABOBBIE ITOAXOABI KU IIPH3HA-
IOTCS UCKAIOYHTEABHBIE IIpaBa Ha IIPOU3BEAECHUS.

B BHacrogmiee BpeMsi, BO3MOXKHO, Mbl CTOMM Ha IIOPOT€ OYEPETHONH CMEHBI
dopmany, Korra BO3HHKAET KEAaHUe VAEAITbh BHEMAaHHE He CTOABKO IIPaBy,
CKOABKO TEXHOAOTHYECKHM aCIIEKTaM CO3IaHHUS U UCIIOAB30BaHUL PE3YABTATOB
TBOPYECKOH [eATEeABHOCTH B IM(pPoBoil cpene. MccaemoBaTean aKTUBHO 00-
CYKIAI0T IIU(POBRIE IIpaBa, «DOABIIINE AAHHbIE», BO3MOXKHOCTE CO3MAaHUS HC-
KYCCTBEHHBIM HMHTEAAEKTOM PE3YABTATOB TBOPUECTBA U 11€A€CO00PA3HOCTD IIPHU-
3HAHHUSA 3a HUM aBTOPCKHX HAW HHBIX IIpaB. Ho BHE 3aBHCHMOCTH OT CpPEbI
CO3/IaHUS UAU HCIIOAB30BAHUS IIPOU3BEACHUI, aHAAOTOBOH, ITU(PPOBOU HAU Ka-
KOH-An60 MHOHM, KoTopas OyzneT n3ob6peTeHa B IIOCAEAYIOIIEM, ITPEICTaBASIETCS,
4TO AAd aBTOPCKOTO IIpaBa MEePBOCTEIIEHHBIMU JOAXKHBI OCTaBaThCSA caM aBTOD,

€ro IIpaBa U HEPA3pPbIBHAAd CBA3b C PE3YABTATOM €I'0 TBOPYECTBA.
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Abstract

Introduction. The relationship between criminal law and culture does not often attract the attention
of domestic specialists. Few of the available studies are devoted primarily to the protection of
cultural values. Much less often we find works devoted to the socio-cultural conditioning of the
criminal law prohibition. However, the integral complex of issues of the relationship between
the criminalisation of socially dangerous acts and culture has not yet been presented as an
independent object of study, although itis an important research field of criminal-political research.
Theoretical Basis. Methods. The research is based on two basic theoretical concepts. Firstly the
concept of criminalisation of socially dangerous acts as developed in criminal law science and
secondly, the normative theory of culture. Research methods used were analytical, axiological,
and systemic.

Results. Criminalisation, being a cultural phenomenon in itself, is closely related to other
cultural phenomena and processes, which makes it possible to consider criminal law as one
of the means of supporting cultural norms. Processes of criminalisation are not only directly
influenced by cultural stereotypes and political culture in terms of determining the content of a
criminal law prohibition. Criminalisation also has the opposite effect on culture. In particular, it
can be used to supplant cultural norms that do not correspond to modern ideas about an ideal
society, to preserve the norms and rules that it needs at the moment, to establish cultural norms,
conceivable as promising models of social structure, to block individual cultural innovations.
Discussion and Conclusion. The study of the relationship between criminalisation and culture
opens up broad prospects for discussing the quality of criminal law and normative modeling of
socially approved behavior. It serves as additional evidence that crime is a social and cultural
construct, that is, an act with relative danger. This is an assessment that can vary with the
dynamics of cultural norms. It also proves the inadmissibility of the gross use of legal means
(secondary elements of culture) for the formation and imposition of cultural standards.
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promotion of cultural norms
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AHHOTaUuA

BeepeHvie. B3anmocBsi3b YrofloBHOMO MpaBa U KynbTypbl He Tak 4acTo NpuBfieKaeT BHUMaHWe
OTEYECTBEHHbIX CMeuMannucToB. HemHorne nmetoLmecs nccrnefoBaHns nocesLeHbl Mo npeu-
MYLLIECTBY BOMpPOCaM OXpaHbl KYSIbTYPHbIX LLIEHHOCTEN, ropasfo pexe BCTPeYatoTCsl COMMHEHNS,
NOCBSALLEHHbIE COLMASIbHO-KYNBTYPHOM 06GYCIOBNEHHOCTM YronoBHO-NpaBoBoro 3anpeta. Of-
HaKo LieNOCTHbI KOMMIEKC BOMPOCOB B3aMMOCBSA3N KPpYUMUHANM3aLUMM O6LLIECTBEHHO OMaCHbIX
LEesHUIA 1 KyNbTYypbl NOKa eLle He NPefcTaBieH caMOCTOSATESIbHbIM 06bEKTOM U3YYEHUs, XOTS
SIBNSIET COGOM BaXXHOE UCCNEenoBaTesIbCKOE MOose YroNoBHO-MOUTUYECKMX UCCNEAOBaHMIMA.
Teopetuydeckne ocHoBbl. MeTofkl. OCHOBOW MccnepoBaHust BbICTYNUNN ABe 6a30Bble Teope-
TUYECKME KOHLeNUUM: paspaboTaHHasi B YroflOBHO-NMPaBOBOWM Hayke KOHLENUus KpyMuHanmaa-
L 06LLECTBEHHO ONaCHbIX AesiHWI 1 HopMaTBHas Teopus KynbTypbl. MeToabl UCCnefoBaHus:
aHanUTU4YeCKMiA, aKCUONTOTMYECKNIA, CUCTEMHBIN.

Pesynbratel nccnepoBarus. KpumnHanusaums, 6yayum cama no cebe KynbTypHbIM (heHoMe-
HOM, TECHO CBfi3aHa C UHbIMU KYNbTYPHbIMU SBJIEHUSIMW U MpoLieccamMu, YTO No3BOSISeT pac-
cMaTpvBaTb YrofloBHOE MpaBo Kak OfHO U3 CPeACTB MNOAAEPXKM KYNbTYPHbIX HOpM. Mpouecchl
KPYMUHANM3aLmMM He TOSNbKO UCTIbITLIBAIOT HA cebe NPsSIMOe BMSIHUE KYNBTYPHbIX CTEPEOTUMNOB
1 MOSIMTUYECKOW KYNBTYPbl B YacTW ONpefeneHnsi cofep)xaHusi yronoBHO-NPaBoBOro 3anpeta.
KpuMrHanusauus umeeT n o6paTHoe BNUsiHWE Ha KynbTypy. OHa, B HaCTHOCTU, MOXET BbITb UC-
nosib3oBaHa st BbITECHEHUSI KYJIbTYPHBIX HOPM, HE OTBEYatoLLMX COBPEMEHHbIM NpeacTaBse-
HUSIM 06 npeasnbHOM O6LLECTBE, At COXPAHEHWS HOPM U NpaBusl, KOTopble eMy HeOGXOaWMbI
B TEKYLLMIA MOMEHT, ANs1 YTBEPXAEHUS KYNETYPHbLIX HOPM, MbICIIMMbIX B KQ4ECTBE NEPCMNEKTUB-
HbIX MOAENeN O06LLECTBEHHOrO YCTPOMCTBA, A5 6/TOKMPOBaHUS OTAENbHbIX KYNbTYPHbIX HOBa-
LUMIA.

O6cyxaeHve n 3akoydeHne. iccnenoBaHne BONPOCOB B3anMOCBSA3N KpUMUHANM3aLMK U KyTb-
TYpbl OTKPbLIBAET LLUMPOKME NEepPCreKTMBbI At 06CYXAEeHUst Ka4ecTBa YrofloBHOrO 3aKoHa U HOp-
MaTUBHOIO MOZEIMPoBaHUs coumaribHo ofobpsieMoro nosefeHusi. OHO CRy>XUT [OMOSHUTENb-
HbIM [OKa3aTeNbCTBOM TOrO, YTO NPECTYNNEHNe eCTb CoLMarnbHbIf, KYNbTYPHbIA KOHCTPYKT, TO
ecTb fesiHve, obrajatoLlee OTHOCUTENBHOW OMacHOCTbIO, OLeHKa KOTopasi MOXET Bapbupo-
BaTbCsA MO Mepe AUMHAMUKU KynbTYpHbIX HOpM. OHO e [AoKkasblBaeT HefonyCcTUMMOCTb rpy6oro
MCMONb30BaHNA NPaBOBbIX CPEACTB (BTOPUYHbLIX 3NIEMEHTOB KYNLTYpbl) AN18 (DOPMUPOBaHUS U
HacaxaeHusi KynbTypHbIX HOPMaTUBOB.

KnioyeBble cnoBa: KynbTypa, nosimTn4eckas Kynstypa, KpummHanmusauusa, yronosHasa nonutu-
Ka, yrosioBHO-npaeoBas nognep>xka n npoasuxeHne KynbTypHbIX HOPM

Ona untupoBaHus: eHpux H.B. KyneTypa 1 KpyMmnHanusaums: B3aMMOO6YCNOBIEHHOCTb U
B3aumoBnusaHune // Mpasocyane/Justice. 2020. T. 2, Ne 4. C. 176—-196. DOI: 10.17238/2686-
9241.2020.4.176-196

Introduction

The criminalisation of socially dangerous acts, constituting the most important
element of the content of the state’s criminal policy, is influenced by many
different factors. Amongst them, cultural factors occupy a special place. The
relationship between culture and criminalisation is a complex and multifaceted
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phenomenon that, it seems, has not yet been sufficiently studied in science.
It demonstrates a certain gap in the understanding of the very content of the
determinant connections, factors influencing criminalisation, directions and
consequences of such influence. The noted circumstances justify the statement
of the problem of understanding the mechanism of the influence of cultural
factors on the criminalisation of socially dangerous acts as an independent
subject of research, the analysis of which, as far as possible, will be devoted to
the following.

Theoretical Basis. Methods

We believe it is necessary to make two preliminary observations of a technical
and terminological nature so that what is presented below is adequately
understood.

Firstly, for the purposes of this publication and in the interests of ensuring the
comprehensiveness of the study of the stated topic, the term “criminalisation”
will be used in its broad interpretation. Thatis, in the fom acceptable to modern
science, as a generalising one that encompasses both the criminalisation and
the penalisation of acts, also as a process, and further as a result of the relevant
activities of the law-making body.

Secondly, by the term “factors” we mean all the phenomena of the cultural
world that directly or indirectly affect criminalisation, regardless of whether
they act as causes, conditions of prerequisites or reasons for establishing a
criminal law prohibition.

Such a broad approach, in our opinion, will contribute to the complexity
of the analysis, allowing the creation of a holistic idea of the mechanism and
directions of the influence of cultural factors on criminalisation. It will set a
certain “framework” within which several areas of analysis can be identified,
each of which can claim the status of a subject of independent scientific
research.

Results

A) Criminalisation as a sociocultural phenomenon

To begin with, the criminalisation of acts at the level of the criminal law is
in itself an unlimited cultural phenomenon. This is an unconditional achieve-
ment of human civilization, the value of which is determined by the value of
law and law as such. We can refer to the well-known formula of Professor
M.S. Greenberg, according to which the emergence of criminal law replaced
blood feuds with “the introduction of” graphite rods “into the ‘nuclear reac-
tor’ of unrestrained and irreconcilable collisions, giving rise to new collisions
by means of chain reaction, which is incompatible with the safety of society”
[Greenberg, M.S., 1992, p. 58].

The cultural significance of criminalisation manifests itself in several as-
pects.

First, in contrast to the first taboos reflected in customs and ancient canons
of law designed to protect the natural foundations of the life of human society,
criminalisation as a conscious activity has as its purpose the protection of va-
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rious aspects of the functioning of society. As a result, the elevation of criminal-
isation to the rank of a management activity, carried out in a specific procedure
and form by authorised bodies, has brought security guarantees of all the posi-
tive achievements of mankind into people’s lives — from property rights to inter-
national cooperation, becoming an indispensable companion of social progress.

Secondly, criminalisation is now included in a wide arsenal of social admin-
istration tools, contributing not only to the protection of existing social vaues,
but also to the establishment of new social values - as well as educating citi-
zens in the spirit of their observance and respect. This allows the use of crimi-
nal rule-making processes not only for the purpose of protecting “what is”, but
also for the formation of “what is needed” or “what we would like”.

Thirdly, criminalisation, being precisely a means of management, has ac-
quired an intrinsic value as a kind of procedure for recognising acts as socially
dangerous, regardless of what kind of criminalisation is in question. Compli-
ance with the formal procedure began to act as a kind of guarantor of the le-
gitimacy of the restrictions developed by the state. It is no coincidence that the
Constitutional Court of the Russian Federation in its numerous decisions and
rulings repeatedly reiterates that the federal legislator is free to establish crim-
inal liability at its discretion (of course, with the proviso that the constitutional
principles of the relationship between the individual and the state in the sphere
of criminal law are observed).

Fourthly, criminalisation, traditionally is understood not only as a process,
but also as a result of the establishment of a criminal law prohibition, making
specific requirements for this result, for the model of the prohibited act. The
prohibited act must be socially dangerous, culpably perfect, relatively wide-
spread, not be a form of realisation by a person of his rights, nor create dispro-
portionality and exemptions in equality.

The noted socio-cultural characteristics of criminalisation indicate that it
acts as an integral, non-excludable, and in the historical perspective - an eter-
nal companion of the development of society, an essential component of its le-
gal and generally intangible culture. These characteristics also give rise to sig-
nificant dialectical contradictions that determine the very movement of crimi-
nalisation, its place in legal processes and attitude towards criminalisation. It
is appropriate here to speak of at least two such contradictions:

Firstly, criminalisation as a means of protecting established values to a cer-
tain extent opposes criminalisation as a means of promoting new social stan-
dards (criminalisation-protection against criminalisation-education), and

Secondly, criminalisation as a procedural form of establishing a prohibition
may come into conflict with criminalisation as a result of the recognition of an
act as criminal (criminalisation form versus criminalisation-content).

These contradictions are insurmountable (both by virtue of the fact and as
well as due to how they can be recognized as dialectical). At the two poles of
these contradictions, there are, respectively, two polar models of criminalisa-
tion. On the one hand, the criminalisation of acts dictated by the need to es-
tablish new social standards; on the other, the criminalisation of acts aimed
at supporting exclusively established social norms. Note, however, that each
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model admits, in compliance with the established procedure, the criminalisa-
tion of acts that do not have a sign of public danger in the mass consciousness.
In one case, because citizens do not see the act as a deviation from the social
standard in general, and in the other, because the deviation does not seem sig-
nificant.

B) Political culture and criminalisation

The presented models of criminalisation and the contradictions associated
with them are also correlated with the idea of criminalisation as a certain man-
ifestation of modern parliamentary culture (not in its narrow meaning, as a cul-
ture of public debate, but in a broad context — as part of the political culture of
society). Since the adoption of criminal laws is the exclusive prerogative of par-
liament, the processes that are associated with its formation and functioning,
by definition, cannot but affect the phenomenon of criminalisation. The con-
nection between parliamentary culture and criminalisation is also multifaceted
and manifests itself in several directions.

First, parliament is called upon to reflect the opinions and views existing in
society on all of the most important issues of life, including issues of criminal
law. In this regard, the process of forming the parliament has an uncondition-
al influence on criminalisation. Low electoral activity of the population, an un-
scrupulous election campaign, election fraud and scandals — all these reflect
the lack of recognition or disregard for the socio-cultural value of the parlia-
ment, and as a consequence, reduces the level of legitimacy of its criminal law
enactment...

Secondly, the content of criminalisation processes is directly determined by
the composition of parliament and the alignment of political forces in it. Today
parliamentary culture is moving away both from a one-party system and the
associated monopoly of one view of the interpretation of society and lawmak-
ing. From an extreme multi-party system, an entire spectrum of parties ope-
rating in the country is able to organise anarchy in parliament. As a rule, in
modern democratic culture in parliament, all forces are reduced to two main
poles, conditionally — liberal and conservative, the competition between which
is reflected in the content of criminalisation. And only a high level of parliamen-
tary culture can guarantee that the views of that part of the ideological and po-
litical forces that do not have parliamentary status are taken into account in
criminal policy.

Thirdly, the basis of modern political culture is the independence of the
branches of government, the independence and insubordination of the parlia-
ment. It takes on a special meaning when it comes to criminalisation, since the
parliament cannot and should not be a “blind” registrar of legislative initiatives
of other branches of government (primarily the executive) and the transforma-
tion of these ideas into law. In the conditions of Russian reality, this side of the
problem requires separate and special attention, taking into account in what
order, with what speed, and at what level of detail the discussion, and with
what changes any criminal law initiatives on the part of the President and the
Government “pass” in parliament.
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Fourth, is the level of culture of the parliamentarians themselves. In this
case, we are talking not only about personal, moral qualities, but also about a
wide range of skills and principles that make it possible for a deputy in their
work to take account of a representative body and the professional judgments
of specialists in the field of criminal law and criminology. Thus they can com-
bine the independence of their own parliamentary assessment of a particu-
lar situation with the assessment of narrow specialists-professionals, to see
legal problems, ways and consequences of their solution in the system unity
[Babaev, M.M. and Pudovochkin, Yu.E., 2013].

Thus, only a truly independent, legitimately formed professional parliament,
effectively and instrumentally reflecting the entire spectrum of political posi-
tions of society, is a necessary political and cultural prerequisite for the proper
criminalisation of socially dangerous acts.

However, the connection between political culture and criminalisation does
not end there. There are at least two interrelated aspects that reflect the ideas
of the separation of powers that have developed simultaneously in society.
These are the cultural and political and legal features of the functioning of the
branches of government on the one hand, and the level of lawmaking culture
(the culture of legislative technology), on the other.

We are talking about a relatively private, but in the scale of the functioning
of criminal law, an extremely important problem, namely the degree of the de-
tailing of criminal law regulations. Here the situation is both complex and also
simple, which in a simplified form it can be presented as follows. The freer and
more independent the court is, the higher the level of trust exists in the judi-
cial system. The more powers and possibilities in terms of interpretation of the
criminal law the court has, the less need for the parliament to create casuistic,
detailed instructions. Accordingly, on the contrary, positioning the court as a
special kind of executor of the legislative will of the parliament requires the cre-
ation of clear frameworks of its activities that do not allow freedom of interpre-
tation, with a minimum of evaluative concepts and dispositive instructions. Of
course, such a formulation of the problem does not exclude noting the general
requirements for the certainty of a criminal law prohibition and other related
parameters of its quality. It only shows — as succinctly as possible — that the
criminalisation of socially dangerous acts (at least as a result, as an external
form of expressing a criminal law prohibition) is largely determined by the gen-
eral parameters of the political culture of society and the current configuration
of the separation of powers.

C) Culture and content of criminalisation

The foregoing reflects, for the most part, the cultural conditions for the crim-
inalisation of socially dangerous acts. This includes the background against
which this complex socio-legal process is taking place, and its preconditions.
At the same time, culture intensively manifests itself at the level of determin-
ing the content of criminalisation, establishing the limits of what is permissible
and unacceptable in society. Culture as a whole can be seen as a “prohibition”
that restricts or displaces animal instincts from human behaviour in order to
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ensure the collective existence and interaction of people. In the field of criminal
law, it is worth exploring this idea in detail and talking about the culture of the
prohibition itself.

Any prohibition presupposes the presence of the subject and the limits of
the prohibition (which is formally expressed in the disposition), as well as its
means (enshrined in the sanction). Accordingly, the influence of the cultural
attitudes of society are reflected in all these elements: what is prohibited, to
what extent it is prohibited and the threat of sanction for what is prohibited.

In the first case, the mechanism of connection between culture and crimi-
nalisation involves the establishment of a criminal law prohibition only in re-
lation to those acts that are incompatible with the dominant type of culture
and cultural values. The question of the types of culture — a complex cultural
problem - cannot, by definition, be included in the subject of our analysis. In
this connection, it seems permissible to use the developments in cultural stud-
ies to demonstrate the considered connection between culture and criminali-
sation. For example, citing the well-known doctrine of sociocultural dynamics,
developed in the works of P.A. Sorokin [Sorokin, P.A., 2006, pp. 540-545]. His
concept presents three types of culture, successively replacing each other: sen-
sual (which is characterised by materialism, determinism, the domination of
material values, and the relativism of these values), ideational (with its inher-
ent idealism, indeterminism, domination of spiritual and absolute values), and
idealistic (harmoniously combining both previous types of culture).

Accordingly, when culture moves from a sensual to an ideational form, crim-
inalisation is accompanied by an increase in the number of prohibited acts,
most of which are of an ideational nature, that is, they are actions that defile
ideational (absolute, higher) values (most of these crimes are left by crimes
against religion and moral principles)!.

The transition from the ideational to the sensual form of culture gives rise
to processes of the opposite nature. In “sensual” criminal codes, for the most

In modern conditions, examples of such ideational crimes can be recognised as the
destruction or damage of military graves, as well as monuments, steles, obelisks,
other memorial structures or objects that perpetuate the memory of those killed in
the defense of the Fatherland or its interests, or dedicated to the days of military
glory of Russia. This is contrary to Article 243.4 of the Criminal Code of the Russian
Federation. Another example is the carrying out of activities on the territory of the
Russian Federation by a foreign or international non-governmental organisation,
in respect of whom a decision has been made to declare its activities undesirable
on the territory of the Russian Federation (Article 284.1 of the Criminal Code of the
Russian Federation). The category of such acts should also include the actions for
attempting to portray the Russian Federation as being criminal, that is, by means
of the “dissemination of knowingly false, inaccurate or distorted information about
the political, economic, social, military or international situation in Russia, and
the legal status of citizens in Russia” (Bill No. 1111185-6 “On Amendments to the
Criminal Code of the Russian Federation (in terms of establishing criminal liability
for discrediting the Russian Federation”). URL: http://asozd2.duma.gov.ru (date of
access 27.04.2020).
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part, actions are criminalised that, from a hedonistic-utilitarian point of view,
are considered dangerous for the hedonistic-utilitarian values of a given society
and especially its command and control structures?.

At the same time, in a comparative relationship, “ideational” criminal law
tends to be much more severe and strict than “sensible” criminal law. This is
beacause the requirements of ideational culture and its laws to human be-
haviour are generally higher and less free and tolerant, and the functional pur-
pose of this type culture is to curb loose sensual inclinations and passions and
instill new forms of behavior.

The dynamics of cultural values sets another vector of the influence of
culture on criminalisation. It is more visible and has recently caused much
more discussion of a criminal law nature. The point is that the growing im-
portance of a particular cultural value in public opinion and official axiol-
ogy forces the state to reconsider the means of legal protection of such val-
ues. Then the less harsh means are replaced by precisely the criminal law
means, which provide the maximum amount of coercion possible in given
specific conditions to maintain a particular value. Formally, this is most
often reflected in the processes of replacing administrative sanctions with
criminal ones There is a transference of an administrative offense into the
category of crimes, or designing criminal law norms with an administrative
prejudice. (We can recall here situations related to the criminalisation of
beatings, driving a vehicle in a state of intoxication, and violation of orders
regarding the organisation of mass events.)

From a legal point of view, this possibility was officially confirmed by the
Constitutional Court of the Russian Federation. They stated “The constitu-
tional requirements of justice and humanism predetermine the need for the
differentiation of legal responsibility depending on the significant circum-
stances affecting the choice of one or another measure of state coercion.
Therefore, providing for persons who have committed an offense a specific
type of legal liability, the federal legislator is obliged to correlate it with the
nature of the offense, the danger to the values protected by law, the person-
ality and degree of guilt of the offender, thereby guaranteeing the adequacy
of the resulting consequences to the harm caused as a result of the offense.
In cases where the measures of public law cease to correspond to social re-
alities, this leads to a weakening of protection of constitutionally significant
values or, alternatively, to excessive use of state coercion. The federal leg-
islator has the right to ensure their alignment with the new social realities,

2 The category of such crimes in modern law includes those provided for in Art. 322.2
of the Criminal Code of the Russian Federation “Fictitious registration of a citizen of
the Russian Federation at the place of stay or at the place of residence in a dwelling in
the Russian Federation and the fictitious registration of a foreign citizen or stateless
person at the place of residence in a dwelling in the Russian Federation”, Art. 322.3
of the Criminal Code of the Russian Federation “Fictitious registration of a foreign
citizen or stateless person at the place of stay in the Russian Federation” and some
others.
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while observing the constitutional principles of equality, justice and human-
ism.”3

From a cultural point of view, the processes of replacing administrative re-
sponsibility for a particular act with criminal responsibility reflect, on the one
hand, the dynamics of the protected values themselves, an increase, or on the
other hand, a decrease in their significance; and secondly, the dynamics of cul-
turally determined perceptions of the acceptable amount of official coercion to
maintain and protect these values.

Closely related to this reasoning is the question of the cultural limits of
criminal interference in human life. In the cultural dimension, it goes back to
the ideas of liberalism and statism, democracy and totalitarianism, “Western”
and “Eastern” type of relationship between the individual and the state. This
complex “tangle” of social and cultural attitudes and relationships leaves its
mark on the processes of criminalisation.

In this respect, criminalisation can be presented as a “line of dividing line”
between individual freedom and state freedom. On the one hand, it defines
the limits beyond which human behavior poses a threat to the safety of oth-
er individuals, society and the state as a whole, and on the other, it sets the
boundaries that prevent criminal law from being reborn into a means of total
control over “otherness”. The Constitutional Court of the Russian Federation
expressed itself quite definitely on this issue in a number of its decisions, mak-
ing such notable statements:

- “fixing and changing the composition of offenses and measures of respon-
sibility for their commission, the federal legislator is bound by the criteria of ne-
cessity, proportionality and proportionality of the restriction of the rights and
freedoms of citizens to constitutionally significant goals arising from the Con-
stitution of the Russian Federation”;

— “types of legal liability and related penalties must have a reasonable deter-
rent potential sufficient to comply with the relevant prohibitions (restrictions);
otherwise, their application will not meet the purpose of state coercion, which,
in the meaning of the Constitution of the Russian Federation, consists mainly
in the preventive use of its inherent legal means to protect the rights and free-
doms of man and citizen, other constitutionally recognised values of civil soci-
ety and the rule of law”;

— “the implementation of constitutional principles in the sphere of criminal
law regulation presupposes, on the one hand, the use of the means of crimi-
nal law to protect citizens, their rights, freedoms and legitimate interests from
criminal encroachments, and on the other, the prevention of excessive restric-
tion of rights and freedoms when applying criminal measures — legal coercion.
Accordingly, the nature and content of the measures established by the crim-

3 Resolution of the Constitutional Court of the Russian Federation of February 10,
2017 No. 2-P “In the case of checking the constitutionality of the provisions of
Article 212.1 of the Criminal Code of the Russian Federation in connection with the

complaint of citizen L.I. Dadin” // Bulletin of the Constitutional Court of the Russian
Federation. 2017. No. 2.

MpaBocyaue/Justice. T. 2, Ne 4. 2020. OpuruHasibHble cTaTtbyn



N.V. Genrikh 185

inal law should be determined based not only on their conditionality by the
goals of protecting constitutionally significant values, but also on the require-
ment of the adequacy of the consequences they generate (including for the per-
son against whom these measures are applied) to the harm that was caused as
a result of criminal acts.”

It is a reasonable balance between the grounds and means of criminal legal
protection that is called upon to ensure the parity or equality of the individual
and the state in their mutual relations. This equality reflects modern democra-
tic ideas about the relationship between the individual and the state, their mu-
tual recognition of the value and dignity of each other, mutual responsibility to
the present and future generations for the stable and sustainable development
of society. It must be admitted that not a single society possesses a universal
standard of “balance”, and in each of them the parameters of this “balance” are
very flexible in time. Such a “balance” cannot be represented as a constant for
all types of relationships between the individual and the state — in the econo-
my, social, spiritual sphere, etc. “Balance” is a certain general ideal, a certain
goal, to achieve that which the state and the individual will strive for through-
out the history of their mutual existence. It is significantly influenced by men-
tal attitudes, historical traditions, the internal political situation, the external
environment, international pressure, and regulation.

In the cultural dimension, ideas about the limits of mutual restrictions of
the state and the individual are close to arguments about the homeostasis of
the social system. The unity and diversity of human behavior is akin to the uni-
ty and diversity of biological species. Diversity, “otherness”, deviation from the
usual standards, and patterns of behaviour are just as necessary a condition for
the development of society as the presence of the standards themselves, around
which the largest array of human behavioural acts is located. If the unity of be-
haviour ensures the stability of society, then deviations from standards create
opportunities for its development, including innovation. Proper criminalisation is
precisely designed to ensure the optimal balance between the standard and devi-
ation from it, between freedom and security, between traditions and innovations,
a balance that is so necessary to ensure sustainable development of society.

* Resolution of the Constitutional Court of the Russian Federation of April 25, 2018 No.
17-P “In the case of checking the constitutionality of paragraph 2 of the Notes to Article
264 of the Criminal Code of the Russian Federation in connection with the request
of the Ivanovo Regional Court” // Collected Legislation of the Russian Federation.
2018. No. 19. Art. 2812. Resolution of the Constitutional Court of the Russian
Federation of April 20, 2006 No. 4-P “In the case of checking the constitutionality
of part two of Article 10 of the Criminal Code of the Russian Federation, part two of
Article 3 of the Federal Law ‘On the Enactment of the Criminal Code of the Russian
Federation’, Federal Law ‘On Amendments and Additions to the Criminal Code of
the Russian Federation’ and a number of provisions of the Criminal Procedure Code
of the Russian Federation concerning the procedure for bringing court decisions in
line with the new criminal law, eliminating or mitigating responsibility for a crime,
in connection with complaints from citizens A.K. Aizhanova, Yu.N. Alexandrov and
others” // Collected Legislation of the Russian Federation. 2006. No. 18. Art. 2058.
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Achieving such a balance also presupposes the use of the means of main-
taining it adequately to modern culture. In our case, we are talking about crimi-
nal sanctions, the measures of a criminal law nature and criminal punishment.

It has long been proven and not disputed in science that criminal punish-
ment itself is a cultural phenomenon [Bibik, O.N., 2013]. In the field of crim-
inalisation of socially dangerous acts, this circumstance manifests itself in a
very multifaceted way, notably:

— criminal punishment is today the only permissible form of legal violence,
the institutionalisation of which reflects the rate of human civilisation on the
reduction and elimination of violent forms of conflict resolution. (It is no co-
incidence, even in a situation of violation of purely private interests, when a
criminal case is initiated only on the basis of the victim’s complaint, that the
right to punishment is possessed only and exclusively by the state as a public
authority);

— criminal punishment reflects the prevailing notions in society about the
sources of power and the most significant rights for a person, influencing which
one can expect changes in his behaviour (the evolution of measures of a crimi-
nal law nature from corporal punishment to property and social restrictions is
a confirmation);

— criminal punishment as a markedly punitive means does not fully corre-
spond to modern ideas about the culture of criminal law in view of the fact that
it does not guarantee an adequate level of achievement of the goals of correct-
ing convicts and preventing new crimes. lin connection with this the state, on
the one hand, is forced to limit its use, and on on the other hand, — to look for
more effective and efficient means of protecting social values from socially dan-
gerous encroachments.

The last circumstance is especially important. The «crisis of criminal pun-
ishment, (about which much has been written recently in a most convincing
way), dictated, among other things, by the expansion of social ideas about free-
dom against the background of a humanistic reduction in the scope of the use
of punishments and the severity of their types. This stimulates, if it is permis-
sible to put it this way, the sphere of criminal law.

Its essence can be described as a transition from “criminal-repressive” law to
“criminal-preventive” law, within which the greatest significance is gained not
so much by the measures of classical criminal punishment as by the so-called
“other measures of a criminal-legal nature”. This is focused mainly on the iden-
tity of the offender and designed not so much to punish as to prevent the com-
mission of antisocial acts [Gurinskaya, A.L., 2019]. These processes leave their
mark on the criminalisation of socially dangerous acts, largely changing both
the prevailing ideas about public danger and its level sufficient for criminalisa-
tion, and about other parameters of a criminal act, including ideas about guilt
and the subject of a crime.

D) Criminalisation as a factor in the formation of culture
The criminalisation of socially dangerous acts, if we consider it from the
point of view of cultural processes taking place in society, is a cultural phe-
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nomenon that is not only determined by itself by various cultural factors, but
also by being included in the general cultural context of the development of so-
ciety. It directly affects other cultural processes and phenomena. This mutual
influence is predetermined by the very essence of criminalisation and culture.

With a variety of existing approaches, for the purposes of our analysis, it is
fair to consider culture from the point of view of the normative-value approach
as a set of rules that prescribe a certain behaviour to a person with his inher-
ent experiences and thoughts. The sociological meaning and purpose of culture
in this understanding is quite definite: it organises the life of people and has
a managerial impact on society. Culture is a system of values, symbols and
meanings recognised and shared by society, which is comprehended by a per-
son in the process of socialisation and acculturation throughout his life, and
which is transmitted from generation to generation. At the same time, it has
already become a stable tradition of the value approach to single out institu-
tional and non-institutional norms, correlating them with the official and unof-
ficial culture. Institutional and official culture are values and norms and rules
of behavior that are officially approved by society and its institutions and are
supported by the power of social sanctions, including (and perhaps primarily)
legal ones. Non-institutional norms include those rules of conduct that are not
official (although they do not necessarily contradict the norms of official cul-
ture) and are largely based on the strength of public opinion, customs, mores,
and habits.

Criminalisation, as the process of the official recognition of certain be-
havioural acts as socially dangerous, with the establishment of criminal sanc-
tions for them, is directly included in the process of standardising human be-
havior. It is aimed at maintaining or correcting social norms, while invading
the field of both institutional and non-institutional culture, contributing to the
translation of some cultural norms and the elimination of others. Criminalisa-
tion creates a special category of cultural norms — the norms of criminal law,
which in a specific way (by means of prohibition) build the permissible volatil-
ity of the standard of social behavior, defining the most extreme, and therefore
absolutely inadmissible manifestations of it. Thus, we repeat the opinion of
A.A. Ter-Akopova, “the criminal law reflects, as the classic of Marxism put it,”
the moral physiognomy of society”, and not only by indicating the acts com-
mitted, their content, but also by the very fact of such an indication” [Ter-Ako-
pov, A.A., 2003, p. 447].

Considering the question of the impact of criminalisation on culture, it is
advisable to highlight two main aspects. They can be characterised as static
and dynamic.

E) The static aspect of the impact of criminalisation on culture

In static terms, we are talking about the relationship of criminalisation with
official and unofficial culture.

First of all, it must be recognised that criminalisation can support the norms
and values of exclusively official culture. Unofficial culture (underground, sub-
culture, counterculture), by definition, cannot become an object of criminal le-
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gal protection. However, it is under the tireless scrutiny of official power struc-
tures so that in the process of monitoring non-institutional norms and their in-
fluence on public behaviour at the right time, with the necessary accuracy and
care, select those that pose a threat to the individual, society or the state, and
are banned in the process of criminalisation. The impact of criminalisation on
unofficial cultures can only be either prohibitive or tacitly tolerated.

The norms and values of official culture are a different matter. They are
recognised as “official” because they are supported and promoted by the pub-
lic majority and its representatives in the power structures of the state. Such
norms, of course, cannot be prohibited, on the contrary, they confirm their im-
portance in the process of criminalisation, and are sanctioned, preserved and
broadcast. At the same time, of course, not all norms and values of official cul-
ture are supported in the course of criminalisation. Criminalisation is included
in the general process of state labelling of cultural norms with legal sanctions,
which also involves the creation of administrative-legal and other legal prohi-
bitions. In this connection, the selection of the norms of official culture specifi-
cally for criminalisation support acquires a special cultural and a criminal-po-
litical significance.

This selection of criminally protected norms of official culture, as well as the
selection of norms of unofficial culture that require a ban, is a two-pronged
process. This is subordinate to more general principles, rules that can be col-
lectively referred to as standards for the criminalisation of socially danger-
ous acts. These standards in themselves form a certain set of cultural norms,
constituting a “culture of criminalisation». They are, of course, subject to dy-
namics, but at each particular moment of time they form a certain set of re-
quirements that include various political, economic, social and other aspects.
The key requirement in this case is the requirement of social danger of the
prohibited behavior, the study of which is one of the most important sections
of criminal law science [Demidov, Yu.A., 1975; Chubarev, V.L., 1982; Malt-
sev, V.V., 1993; Chestnov, I.L., 2015; Babaev, M.M. and Pudovochkin, Yu.E.,
2017, pp. 342-364; Ivanov, N.G., 2016].

F) The dynamic aspect of the impact of criminalisation on culture

The relationship between criminalisation and culture, viewed in a dynam-
ic aspect, appears to be more complex and ambiguous. It reflects the involve-
ment of criminalisation in the permanent process of cultural dynamics, which
is accompanied by the emergence, assertion, withering away and elimination
of cultural norms and values. This area of analysis largely reflects the mana-
gerial nature of criminalisation, specifically its ability to organize and change
people’s behaviour.

The dynamic impact of criminalisation on culture takes place in four main
directions:

— support for the already established cultural norms;

— promoting new cultural norms;

— the displacement of old cultural standards, and;

— blocking cultural innovations.
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All of them are closely interconnected, develop in parallel, and intersect, but
for research purposes they may well be considered as relatively independent
processes.

1. Maintaining established cultural norms is, chronologically, the very
first way that criminalisation influences culture. Criminal law is formed by
prescriptions, which go back to ancient times and belong to the category of
the first social regulators. At the heart of their emergence is not only the
need to resolve the ideological problem of good and evil, but also the natu-
ral human desire for security. The animal instinct for self-preservation in
the process of a single process of anthropo-sociocultural genesis was trans-
formed into a perceived need to ensure not only personal, but already col-
lective security. This was exactly satisfied first in the verbal, and then in
the written norms that legitimised the use of means of collective coercion
against violators of this order of relations. This was assessed as being fair
and safe from the standpoint of a particular society at a particular time.
[Henrikh, N.V., 2011, p. 81].

The processes of maintaining the established cultural norms by means of
criminal law correlate with the most ancient prohibitions — for example, do not
kill, do not harm health, do not allow incest, do not violate someone else’s prop-
erty and other prohibitions that have formed the cultural norms themselves
since primitive times. It can be considered a convincingly proven fact that the
formation of such cultural norms, which form the basis of human society, pro-
ceeded with the direct participation of the factor of prohibition. It was through
the prohibition that such norms were formed. It is another matter that such a
prohibition itself, a taboo, from the familiar to us modern ideas about law as a
product of exclusively state-organized activity, has little relation to criminali-
sation. Taboo and criminalisation are related, but are still different processes:
taboo, as a mostly spontaneous process of establishing a ban and maintain-
ing it by the force of public sanctions, formally precedes criminalisation as a
deliberately state-controlled process of constructing criminal law norms and
sanctions.

It is in this context that we can consider the judgments of V.K. Andriano-
va and Yu.E. Pudovochkin, “The normative and regulatory experience (which
is a system of primitive customs and regulation of people’s actions by means
of general rules, and the establishment of prohibitions on the commission of
certain actions supported by a sanction, their severity and obligation, as well
as the application of punishment determined by the degree of public danger of
the committed act) was, upon reaching the state stage of the development of
society, significantly in demand in the process of the initial formation of posi-
tive criminal law, and the customs themselves, sanctioned by the state, served
as its primary source, “building material” [Andrianov, V.K. and Pudovoch-
kin, Yu.E., 2019, pp. 61-62].

Criminal legal norms that arose on the basis of primitive taboos, like these
taboos themselves, protect and support the most fundamental, deep values of
human culture, values that in axiology correlate with the idea of the absolute
and eternal. The question of the content of such values, as extremely complex
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and very specific, cannot be considered within the framework of the present
publication. However, we can support the authoritative judgments of N.G. Iva-
nov that “the person himself and his inherent honour, dignity, property, health,
and life are among the absolute values that have a universally significant veil”;
“These values have never, in any era, been revised, unlike other value prefer-
ences, the legal regulation of which depended on the dominant views at a par-
ticular historical moment” [Ivanov, N.G., 2016, pp. 26, 33].

It should be noted that the criminalisation support for the established cul-
tural norms that protect absolute values is not eliminated over time, despite
the fact that the significance of these values in society has not been disputed
for a long time. On the contrary, it acts as a necessary element of the system for
protecting these values, constituting the core of the criminal law of any civilised
society and acts as a harsh reminder of the objectively sad circumstance that
even in the 21st century. these higher values are endangered.

2. The promotion of new cultural norms and the displacement of old ones
is an eternal ocurrence, both a source and a task of criminalisation. As a rule,
these processes develop in parallel, but sometimes they can exist independent-
ly. They reflect the general course of cultural dynamics, supporting cultural
change with the power of government and criminal punishment.

The evolution of criminal law clearly demonstrates the presence of the con-
sidered vector of the influence of criminalisation on culture throughout the
history of society. At the same time, it is most clearly manifested at the turning
points of culture, in the era of social and cultural revolutions.

As the historical and legal analysis shows, the mechanism of criminalising
support for new cultural standards is carried out in two main ways: by estab-
lishing criminal liability for violation of new cultural norms and by establishing
responsibility for observing the old norms.

So, for example, a powerful, in fact a civilisational, shift associated with the
Christianisation of Russia in the tenth century, was accompanied by the estab-
lishment of responsibility. Examples of such responsibility includes:

— for adherence to the old order, “sorcery”, for those “who pray under the
barn or in the grove” (Charter of St. Prince Volodymer, who baptized the Rus-
sian land, about church courts),

— for non-observance of the new rules, in the case of “a husband fornicating

» o«

from his wife”, “even if he is married to another wife, and not divorced from the
side”, “if someone drinks food and feasts with the excommunicated” (Charter of
Prince Yaroslav Vladimirovich) [Yushkov, S.V., ed., 1952].

In turn, the revolutionary transformations in Russia at the beginning of the
twentieth century alsoentailed the establishment of responsibility:

— teaching minors of religious beliefs in public or private educational institu-
tions and schools is punishable (Article 121 of the Criminal Code of the RSFSR
1922), the performance of religious rituals in public institutions and enterpris-
es, as well as the placement of any religious images in these buildings (Art. 124
of the Criminal Code of the RSFSR 1922);

— for violation by employers of collective agreements with trade unions
(Art. 133 of the Criminal Code of the RSFSR 1922), the collection of rent from
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workers and civil servants above the established prohibition (Art. 135 of the
Criminal Code of the RSFSR 1922).

Chapter 11 of the Criminal Code of the RSFSR 1960, “Crimes that constitute
remnants of local customs”, deserves special mention in connection with the
issue under consideration.

It is important to note that the promotion of new cultural norms and the dis-
placement of old ones through criminal law prohibitions can have varying de-
grees of rigidity and, if it is permissible to put it this way, aggressiveness. They
depend on two main factors: the degree of significance of the new cultural norm
for the official authorities and the level of repressiveness of the political course
being implemented in the country.

It will be interesting to recall in this regard that the values of Orthodox cul-
ture in pagan Russian society were initially supported by very mild measures,
and not only from the point of view of the content of sanctions for their viola-
tion, but from the standpoint of the legal nature of these sanctions. At first,
these were the norms of church statutes and normative acts of the church itself
as a kind of social group or corporation. The sanctioning of new cultural stan-
dards had limited validity based on the characteristics of the entity responsible
for promoting them. The state, as it were, shifted the responsibility of cultivat-
ing them to the church. Having declared Christianity to be the dominant reli-
gion, it in fact, up to a certain point, averted itself from the criminalisation of
actions to violate the new rules and norms. And only much later, already in a
secular, state-wide normative legal act (for the first time most fully in the Ca-
thedral Code of Alexei Mikhailovich in 1649), did it truly criminalise the viola-
tion of cultural norms that go back to the Christian doctrine and the status of
the church. Thus, it can be stated that having established a new cultural stan-
dard and recognising it as desirable and necessary for itself, the state, taking
into account the fundamental cultural shift it produces, tried first to approve
and promote this standard by the least punitive means, giving time to intro-
duce it into public consciousness, and only then provided this standard with
full protection by the forces of criminal law.

Such a technique, which involves the testing of new cultural norms through
the practice of soft authorisation (through corporate, civil, administrative and
other types of responsibility) is, to a certain extent, ideal, if not idealistic. Of-
ten, as history teaches, the promotion of new norms and values is carried out
immediately through the criminalisation of the rejection of their observance.
Especially if a significant cultural standard is introduced by a repressive go-
vernment. In this case, even minimal deviations from it initially receive crimi-
nal legal authorisation.

In the process of cultural dynamics, new cultural norms introduced at some
historical period become habitual over time, and firmly grow into the fabric of
social interaction and into the public consciousness. They become “tradition-
al”. This happened, for example, in a situation when the once traditional class
division of society was replaced by the principle of equality of citizens, the rig-
id gender division was replaced by the idea of equality of men and women, the
permissive order of movement around the country was replaced by freedom of
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movement. In such cases, the continuing criminalisation of encroachments on
the once new, and now traditional values performs a different function, namely
the function described above to support the established socio-cultural practi-
ces and norms.

3. Blocking cultural innovations is another way that criminalisation affects
culture. It focuses on those innovations that are the product of an unofficial,
non-institutional culture, and which reflect the presence or lead to the forma-
tion of norms and rules that are really or potentially dangerous for the official
culture.

The history and current state of criminal law demonstrates that this method
of influence of criminal law on culture has been used very actively.

For example, the Criminal Code of 1903 persecuted the compilation of an
essay or image containing an insult or a threat to the person of the reigning
emperor, the empress or the heir to the throne (Article 104). The public reading
of an essay inciting the overthrow of the social order (Article 129) is another
example. The RSFSR Criminal Code of 1926 established punishment for the
production, storage and distribution of counter-revolutionary literature (Ar-
ticle 58.17), for fabricating and disseminating information that could cause
mistrust in the authorities and discredit it (Article 58.18). The RSFSR Crimi-
nal Code of 1960 maintained responsibility for voluntary sodomy (Article 121).

In modern conditions, a certain reflection of the considered tendency of the
influence of criminal law on culture can be the correction of the norm on in-
sulting the feelings of believers (Article 148 of the Criminal Code of the Russian
Federation). Another is the differentiation of responsibility for heterosexual and
homosexual acts against minors (Article 134 of the Criminal Code of the Rus-
sian Federation), as well as numerous unrealised matters.

These unrealised matters are included in bills submitted to the State Duma
of the Russian Federation aimed at establishing criminal responsibility for jus-
tifying the genocide of the Russian people (project No. 340882-7), insulting the
feelings of veterans of the Great Patriotic War (project No. 1166853-6), discre-
diting the Russian Federation (project No. 1111185-6), repeated consumption
of narcotic drugs or psychotropic substances without a doctor’s prescription
(project No. 991901-6), obtaining a residence permit in the Russian Federation
by concluding a fictitious marriage (project No. 419191-6), attacks on histori-
cal memory in relation to events, that took place during the Second World War
(project No. 197582-5), denial, justification, approval, understatement of poli-
tical repression (project No. 307263-6), demonstration of Nazi symbols (project
No. 173969-5)°

It must be admitted that blocking cultural innovations by criminalising cer-
tain actions is a very dangerous process from a cultural point of view, since it
reflects the assessment of these innovations only from the point of view of their
danger to power structures and their electoral basis, and therefore is always
subjective and politicised. Thus, it is always associated with the risk of sup-
pressing dissent, a different way of life, in principle, any “otherness”, the rea-

5 URL: https://sozd.duma.gov.ru (date accessed: 20.12.2019)
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sonable presence of which is an unconditional and necessary condition for the
development of culture as such.

The considered ways of the reverse influence of the criminalisation of acts
on culture are unequal in their significance and quite clearly correlate with
the dominant political regime and the type of society. From a theoretical point
of view, maintaining established norms quite clearly correlates with tradition-
al society, blocking innovations with a totalitarian regime, promoting new and
eliminating old cultural norms with a society that is in a state of transforma-
tion. This division is, of course, very arbitrary, since in real life there are prac-
tically no “pure” types and modes.

As for the current situation, it must be admitted that modern society (and
not only Russian), as never before in history, is going through a period of con-
stant change. Z. Bauman, characterised this period as a “fluid modernity”. In
such conditions, criminalisation is most closely associated with the processes
of cultural dynamics, the transformation of norms and standards.

Considering the ever-increasing relativity of cultural values of modern soci-
ety, its use for the purposes of managing society and building a cultural land-
scape is of particular importance. We must clearly realize that criminalisation
is a very crude way of establishing cultural norms, since it is associated with
the use of the most severe of the legitimate means of social violence; therefore
its use must be carefully thought out and minimally applied. In modern do-
mestic criminal law literature, the phenomenon of the pressure of criminalisa-
tion on culture has not yet been fully realized, which suggests that there is a
significant gap here, which should be filled by subsequent investigations of the
problem, the results of which will serve the general interests of the harmonious
development of man, society and the state.

Discussion and Conclusion

The criminalisation of socially dangerous acts, being in itself a cultural phe-
nomenon, is closely intertwined with other cultural phenomena and processes
taking place in society at various levels of its material and spiritual life. It
accumulates in itself, transmitted by political institutions and supported by
culturally determined sanctions, the prevailing and emerging in society ideas
about the boundaries of freedom of the individual and the state in their mutual
relations. In this aspect, criminalisation is an integral element of the political,
legal, and criminological culture of society, and therefore its content and forms
can be adequately perceived and evaluated only in the general context of the
country’s cultural development.

This approach allows us to identify a number of very promising areas for the
subsequent analysis of the socio-cultural problems of criminalisation. These
are criminalisation as a response to the requests of the executive branch, crim-
inalisation as a means of maintaining or limiting judicial discretion, crimi-
nalisation as a reflection of a compromise of political forces, criminalisation
as a means of promoting new social values, criminalisation as a prerequisite
for application preventive measures, criminalisation and the dominant type of
culture. Each of them, we believe, deserves to be studied in detail, and in an
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interdisciplinary context, in order to contribute to the further development of
the entire complex of criminal law sciences and the practice of social adminis-
tration in the field of criminal law.
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AHHOTauus

B cTatbe nanaraetcs aBTopckas KOHLenuus nponopLmnoHanbHOCTH, Ha ocHoBe kKoTopon defe-
pasnbHbIA KOHCTUTYLMOHHBIM cyn defepatnuBHon Pecnybnunkn MepMmaHnum uMeeT BO3MOXHOCTb
NPUHATUA PaLMOHasbHbIX N apryMEeHTUPOBaHHbIX PELLEHWI N0 NepecMOoTpy HOPMaTKBHbIX Mpa-
BOBbIX @KTOB, KacaloLLMXCA HapyLUEHNsi KOHCTUTYLIMOHHbIX NpaB, KOTOpble aBTop KBanMduLm-
pyeT Kak KOHCTUTYLIMOHHbIE MPUHLMMbI. KOHLEenumn NnponopumMoHanbHOCTU U paumoHanbHOCTH
BbICTPaMBaTCA Ha cHOPMYyNMPOBaHHOM B Apyrnx paboTtax aBTopa MOHATUINHO-KaTeropuanb-
HOM annapare, KOTOpbI BK/O4AET Takue NOHATUS, Kak HOPMbI, Npasuna, NPUHUMMbI, ONTUMK-
3aums, 3akoH O paBHOBECUM 1 Apyrne. 3akoH O paBHOBECUM, NO YOEeXAEHWIO aBTopa, ABNAeT-
cs crneyndunyeckon opMon NpUMEHEHUs MPUHLMNOB npasa. B paboTe LLUMPOKO Ucnonb3yeTcs
aHanUTMYeCKMn NoAxXoA K uccnegyemon npobnematvike, MO3TOMy ee cojepXXaHue nsobunyet
dopmynamu. C nomoLLblo hopMyn aBTop aHanMa3unpyeT cyaebHble Aena no pasnuyHbIM BOMpo-
cam, KOTOpble MMEIOT OTHOLLEHME K HapyLLUEHNAM KOHCTUTYLIMOHHbIX NpaB. Cy>XAeHWs 1 BbIBO-
[bl aBTOPA NPEACTaBNAT MHTEPEC A1 POCCUIACKOM IOPUANYECKOW HayKn 1 CynebHOM npakTu-
KW.

KntoyeBble cnoBa: nponopLyoHarnbHOCTb, PaLMOHaNbHOCTb, ONTUMU3aLVsi, 3aKoH O paBHOBe-
cyK, MPUHLMIbI, NpaBuna, opmMyna Beca
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Abstract

The article sets out the author’s concept of proportionality, on the basis of which the Federal
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decisions on the revision of legislation relating to violations of constitutional rights, which the
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I. OMIHpHYEeCKHH H aHAAHTHYECKHH IOAXOAbI

3a paMKaMH BOIIPOCOB HOPMAaTHBHOIO XapakKTepa CTO4AT ABa IIoAXona K IIpo-
IIOPIIMOHAABHOCTH U €€ OTHOIIEHWIO K KOHCTUTYILIMOHHBIM IIpaBaM MW KOH-
CTUTYLIMOHHOMY IIepecMOTpy. lIepBBhII HOCHUT OIIMCATEABHBIM, UAM SMIHUPHU-
4ecKHUH, XapakTep, BTOpPOH — aHaauTudeckuit. Kaxasii M3 5THX HOAXOOOB
BKAIOUaeT B cebs mpyroti. HeBo3MoOKHO omHcaTh, HAIPUMEDP, PACIIPOCTpPaHe-
HHUE HeU IIPOIMOPIIMOHAABHOCTH II0 BCEMY MHUPY 0e3 KaKUX-AHOO IIPEAII0AO-
JKEHUU O CTPYKTypE€ TeCcTa Ha IIPOIOPLIMOHAABHOCTBL. boaee TOro, KazKabl¥
aHaAu3 PopMaAbHOM CTPYKTYPhI IPOMIOPIIMOHAABHOCTH JOAXKEH CTAAKHBATH-
C CO CAy4YasIMH, BBITEKAIOIIMMHU U3 IPAKTHUKH KOHCTUTYLIHOHHOIO II€PECMO-
Tpa, TOYHO TaK JKe, Kak Atobas Teopud (PU3UKHU JOAXKHA BbIAEPKATH UCITHITA-
HHUS [IOCPEACTBOM SKCIIEPUMEHTOB U HOBBIX (pakToB. OJHAKO 3TO HE OTPUIIAET
TOT'0, YTO BOIIPOCHI IIPONOPIIMOHAABHOCTH MOTYT UMETh KaK 3MIIUPUYECKYIO,
TaK U aHAAUTHUYECKYIO HAlIPpaBA€HHOCTE. Sl COCPea0TOYyCh HAa aHAAUTHUYIECKHUX
coobpazkeHUsIX B CBA3HU C CyAeOHBIMHU AeAaMHU. DTO, OMHAKO, HE CA€AYET ITOHU-
MaTh KaK caMolleAb. BceoxBaThIBAIOIIM BOIIPOCOM SBALETCS HOpMAaTHUBHAadA
npobaeMa, KacarwIasics TOT0, KaK MOAXKHA OBbITH IIOCTPOEHA MPOIIOPIIHOHAAD-
HOCTb, ECAH OHA B MaKCHUMAaAbHO BO3MOXKHOM CTEIMEHH MJOAXKHAa CIIOCOOCTBO-
BaTh palloHaAbHOCTU. OCHOBOM MOEro oTBeTa Ha 3TOT BOIIPOC ABAGETCH Te-
OpHs IPUHIUIIOB.
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II. TeopHsa IPONOPITHOHAABHOCTH H IPHHIIHIIOB

1. [IpaBHAQ H IPHHIIHIIBI

Teopusd TIPUHIIUIIOB HAYHHAETCH C TEOPETUKO-HOPMATHBHOTO PA3AUYHUSI MEXKIY
npaBuAaMu U npuHIunamu [Alexy, R., 2002a, pp. 47-49]. [IpaBuaa — 3T0 HOp-
MBI, KOTOPBIE TPEOYIOT YEro-TO OIPEeNEACHHOT0. ITO — onpedesieHHble KOMAHObL.
dopMma UX NIPUMEHEHHsI 00yCAOBAEHA OTHECEHHEM K TOH MAW WHOU KaTeropHU.
Ecau IIPABUAO ABALETCHA J],CﬁCTBPITeABHBIM 1 €CAU YCAOBHUMA €TI0 IIPUMEHEHNA BbI-
IIOAHEHBI, TO OIIpedeACHHBIM 00pa30M HeOoOX0AUMO, YTOOBI OBIAO CIEAAHO UMEH-
HO TO, 4ero oHo TpebyeT. Ecan 9T0 ceaaHo, IpaBHAO CODAIOTAETCS; €CAH 9TO He
[eAaeTcs, IIPaBHUAO He cobaromaeTcs. HarmpoTUB, IPUHIIUIIEI — 3TO Mpebo8aHU s
onmumusayuu. Kak TakoBble OHH TPEOYIOT, YTOOBI YTO-TO OBIAO pPEearM30BaHO
«B MAKCHMaAbHO BO3MOKHOM CTENEHHU C YIeTOM IOPUANYECKUX U (PAKTHIECKUX
Bo3MozkHOcTel» [Alexy, R., 2002a, p. 47]. Ecan He mpuHHUMATL BO BHUMAaHHE
IIpaBHAA, TO IOPUANYECKHE BO3MOIKHOCTH OIIPEIEASIOTCS, TAABHBIM 00pasom,
IIPOTHUBOIIOAOKHBIMH IIpUHIHUIAMU. [0 5To# MpUYnHe IPUHIIUIIBI, KasKAbIH 13
KOTOPBIX B34T B OTAEABHOCTH, BCETIA coaepzKaT TpeboBanue prima facie. Ompe-
[eA€HHEe COOTBETCTBYIOIIEH CTeIIeHH YIOBAETBOPEHUS OJHOTO IIPUHITUTIA I10 OT-
HOIIEHUIO K TPeOOBaHUAM APYTHUX IIPHUHITUIIOB OCYIIIECTBASIETCS IIyTEeM ypaB-
HOBeIlIuBaHUd. TakKuM 06pa3oM, ypaBHOBEIINBAHUE IBASIETCS CIEIIU(PUIECKOM
hopMOH TPUMEHEHUS TPUHITUIIOB.

2. IIponopIIHOHAABHOCTB

XapakTep IIPUHIIMIOB KaK TPeOOBaHUY ONTHMHU3AIIUH CPa3y IIPUBOOUT K He-
06XOMMMOCTH CBSI3H MEXKIY MPHUHIIHUIIAMY U IPOIOPIIMOHAABHOCTIO. [TpuHITHI
nponopruoHasbHOcTU (VerhdltnismdSigkeitsgrundsatz) cOCTOUT U3 TpeX IIOA-
IIPHUHITUIIOB: IIPUHIIHUIIOB IIPUTOAHOCTH, HEOOXOAUMOCTH M IIPOIIOPIIMOHAABHO-
ctu B 6oaee y3KOM cMbIcAe. HacTo K 3TUM TPEM BAEMEHTAM H00aBASETCS YeT-
BepTHIH — TpeboBaHMe HaJAeKAaIIero Ha3HAUeHUS, KOTOPOe OIIPEeaeAdeT IIEPBYIO
CTYIEHb TECTa Ha MIPOIOPIIMOHAABHOCTB. [IpUMEPOM MOKET CAYKHUTH PEKOH-
CTPYKIIMS IIpoIloplioHaAbHOCTH AapoHa Bapaka [Barak, A., 2012, pp. 245-
302, 529-539]. Huxe g Oyny yTBepxKOaTh, YTO TAKOU IEePBBLIH LIAT SIBASETCS
M3AUIITHUM U MOXKET JayKe MPEACTaBASTH OMACHOCTH OAS PAIlMOHAABHOCTHU Te-
CcTa Ha IPOIOPIIMOHAABHOCTE. HO mAs 9TOro HE0OO6XOAUMO, BO-IIEPBBIX, IIpOaHa-
AM3UPOBATh TOABKO YTO YIIOMSIHYTBIE TPH KOMIIOHEHTA. AHAAU3 IIOKAXKET, YTO
BCE TPHU IIOAIPHUHIINIIA BEIPAXKAIOT UACI0 OIITUMHU3AINH. [IpUHITHUIIBEI OTITHMH3a-
JERZ0%) Tpe6yIOT OIITUMHU3AaIlU KakK I10 OTHOLIIEHUWIO K TOMY, 9TO CbaKTI/I‘-IeCKI/I BO3-
MOZKHO, TaK U I10 OTHOIIIEHHIO K TOMY, YTO IOPHANIECKH BO3MOKHO. [IpUHITUIIBI
IIPUTOMHOCTH U HEOOXOAUMOCTH CCHIAQIOTCS Ha OIITUMU3AIIHIO 10 OTHOIIIEHUIO K
paKTHIECKUM BO3MOKHOCTAM. [IpUHITUI IPOIOPIIMOHAABHOCTH B 60aee Y3KOM
CMBICAE KACAETCS ONITUMU3AIINU 10 OTHOIIEHHUIO K IIPABOBBIM BO3MOXKHOCTSIM.

a) IIpuzoorocme

[lepBblil MOAIPHUHIIUII — IIPUHIUI IPHUTOAHOCTH — HCKAIOYAET IIPHUHSATHE
CPECTB, KOTOPBIE MIPEISITCTBYIOT PEAAUZAIINH 110 KpafiHEN Mepe OHOTO IIPHH-
IUITIa, HE IOAAEPKUBAd KaKOH-AN00 IPUHIUII AU 1IEAB, PAOU KOTOPBIX OH OBbIA
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npuHaT. Ecau cpenctBo M, IPUHSTOE OAS peasru3alnuu npuHnuna P1, He IoaX0-
JUT OASI 9TOM I1eAM, HO IPEeNdaTCTBYEeT peaausalnu P2, To HeT 3aTpat HU Ha Pl
HU Ha P2, ecau M He y4uUTbIBaeTCs, HO €CTh 3aTpaTel Ha P2, ecan M npuH4Ta.
Taxkum o6pasoM, P1 u P2, B3aTble BMeCTe, MOTYT OBITh PeaAn30BaHbI B O0AbIIEH
CTEIIeHHU 10 CPaBHEHHUIO C TEM, YTO (PAKTUYIECKU BO3MOXKHO B CAyYae 0TKa3a oT M.
Pl u P2, ecAu B3sTh UX BMECTeE, T. €. KaK 9A€MEHTBbI O[JTHOH CHUCTEMBbI, 3aIpelra-
IOT UCHOAB30BaHUe M. DTO IMoKa3bIBAET, YTO IPUHITUII [IPUTOTHOCTH IBASETCH
BBIpaKEHUEM HUIEU ONITUMAABHOCTHU [lapeTo. OgHa TO3UIUA MOXKET OBITH JOKa-
3aHa 0e3 yuiepba [As gpyTroH.

[TpuMmepoM HapylleHUs IPUHIINIIA IPUTOAHOCTU sBAdeTcd pelnieHne demne-
PasbHOT'0O KOHCTUTYIIMOHHOrO cyza 'epmaHuu. B COOTBETCTBUH C 9TUM 3aKOHOM
HE TOABKO AHIIA, OOpalllaioiuecs 3a OOIIEN OXOTHUYBbEH AWUIIEH3UEH, MOAXKHBI
coaBaTh K3aMeH Ha OpyzKHe, HO M AWIlA, O0palaromecs UCKAIYHTEABHO 3a
AUIIEH3UEN Ha 0XOTY ¢ cokoaaMu. Cyn yTBepKAaA, YTO SKCIIEPTH3a OPYIKUS A
COKOAMHOM OXOTBI HE HOAXOAUT OAG PEAAN3AIIUU «HAAAECXKAIIETO OCYIIIECTBAE-
HUS 9TOU AeaTEeABHOCTH, KaK 3TO 3aAyMaHO 3aKoHomaTeaeM»?. TakuMm obpazowm,
HE CYILIECTBOBAAO «3HAYHMBIX U YETKHUX OCHOBaHUM OAS HapPyIIeHHUsS OOIei
cBOOOOBI NeHCTBUH COKOAMHOM OXOTHI, FrapaHTHPOBaHHO# cT. 2 (1) OcHOBHOrO
3akoHa. [1o 3To# mpHUYHHE TTOCTAHOBAEHHE OBIAO OOBIBACHO HETIPOIIOPIIHOHAAD-
HBIM* U, CA€IOBATEABHO, HEKOHCTUTYIIMOHHBIM.

6) Heobxooumocmo

Cay4dau, Korza 3aKOHbBI OOBIBAIIOTCH HEKOHCTUTYIIHOHHBIMU 110 IIPUYHHE UX
HEIIPUTOAHOCTH, BCTpedaroTcs peako. OOBIMHO IpUMeHseMas 3aKOHOAATEAb-
HBIM OPraHOM Mepa, BO BCAIKOM CAydae B OIIPENEACHHOH CTEIIeHU, CIIOCOOCTBY-
€T JOCTHUKEHHIO €TO0 IIeAeH. DTOr0 JOCTATOYHO A HPUTOogHOCTH. [1o 3ToM npu-
YHUHE HpaKTHU4YecKasl 3HAa4YHMOCTb IIOAIIPUHIIUIIA IPUTOJHOCTH JOBOABHO HU3-
kas. COoBEpPIIIEHHO MHas CUTyallHsl CKAaAbIBAeTCd, KOrja pedb HIAEeT O BTOPOM
OAIIPUHIINIIE ITPUHIIHIIA [IPOIOPIIMOHAABHOCTH — IIPHUHIIUIIE HEOOXOAUMOCTH.
OroTr npuHIUI TpedyeT, 4TOOBI U3 ABYX CPEACTB peasnsanuu PI, KOTOpble B
IITUPOKOM CMBICA€ OJUHAKOBO IIOAXOAST, ObIA BBIOPAH TOT, KOTOPHIH MeHee UH-
TEHCUBHO BMellnBaeTcsa B P2. Ecau cymecTByeT MeHee MHTEHCHBHOE BMeIlla-
TEABCTBO U OJMHAKOBO IIOAXOAMIIHE CPEACTBA, TO OAHY IMO3UIIHIO MOXKHO YAYY-
ITUTh C MUHUMaABHBIMU 3aTpaTaMiu nad apyrois. Ilpu atom ycaoBuu Pl u P2,

2 Pemenua demepasbHOrO  KOHCTUTyIHMOHHOTO cyza (Entscheidungen des
Bundesverfassungsgerichts; naaee: BVerfGE) 55, 159 (166).

3 BVerfGE 55, 159 (167).
4 BVerfGE 55, 159 (166).

5 TIlpu BBRIOOpPE MeHee MAH GoAee UHTEHCHBHO BMELIMBAOIIHUXCS CPEACTB IIPUHITUI He-
006XOMMMOCTH IIPEAIIOAATAET, YTO BCE APYTHE IIPHUHIIUIIBI MAW IIEAHM HEUTPAABHBI 110
OTHOLIIEHUIO K 3TOMY BbIOOPY. OMHAKO €CAH CYLIECTBYeT TPETHH IIPUHIIUII HAU ILIEAD,
P3, Ha KOTOPYIO HETATUBHO BAHUAET IIPUHATHE CPEACTB, MEHEEe UHTEHCUBHO BMEIIIH-
BaIOIIMXCS B P2, TO pellleHHe 110 9TOMY €AY He MOXKeT ObITh IIPUHSATO Ha OCHOBE CO-
obpazkeHHH, KacaloIHxcs ONTUMaAbHOCTH [lapeto. Korna 3arpaTel HEH30€KHBI, He-
06X0MMO YPaBHOBEITHBAHHUE.
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B3sThbIE BMecCTe, TPeOyIoT IIpHUMeHEeHUs MeHee MHTEHCHBHO BMEIIHBAIOIINXCS
cpencTB. OTo, OIIATH Ke, CAydal onrTuMasbHOCTH [lapeTo.

[IpuMepoM MOIKET CAYKHUTL pellleHHe PenepasbHOr0 KOHCTUTYIIMOHHOTO
CyZa O CAamOCTdX, OCOOEHHO B BHIE IIACXaAbHBIX KPOAHMKOB U (PUTYPOK [lena
Mopo3a, KOTopble COCTOST U3 CAOEHOro puca. [ad 3aumThl moTpebureseil oT
OoITUOKY, YTOOBI OHU HEe IIPUHSIAW 3TH CAOEHBbIE PUCOBBIE KOH(PETHI 3a IIIOKO-
AaHBIE H3MIeANd, ObIA BBeIEH 3allpeT Ha H3TOTOBACHHE CAOEHBIX PHCOBBIX
KoH(per. Cyn yTBepKIaa, 4TO 3aluTa IoTpedburesedl MoxkeT OBITH obecriede-
Ha «3(PEKTUBHBIM, HO MEHee JKEeCTKHUM CII0COO0OM — BBEIEHUEM 00s3aTeAbHOMH
MapKUPOBKM». 1o 3T0# IpuyrHe 3amnpeT OblA 00bIBACH HAPYILIEHUEM ITPUHITH-
11a HeOOXOIMMOCTH H, CAEJOBATEABHO, HEIIPOIIOPITHOHAABHBIM.

8) IIponopuuoHanbHOCMb 8 boslee Y3KOM CMblCe

Kak u B caydae ¢ IPHUHIIUIIOM IIPUTOIHOCTH, IIPUHIIUII HEOOXOIMMOCTH Kaca-
€TCs ONITHMH3AIINU II0 OTHOIIEHHIO K (PaKTHYECKHM BO3MOXKHOCTSIM, KOTOpasd
3aKAIOYaeTCs B TOM, YTOOBI M30e3KaTh HEHYKHBIX 3aTpaT. 3aTpaThl, OJHAKO, He-
n30e3KHBI [IPU CTOAKHOBEHHUH ITPUHIINIIOB. B 3TOM cAy4Yae CTaHOBUTCS HEOOXO-
AUMBIM yPaBHOBEIIINBAHNE. Y PABHOBEIINBAHNUE IBASETCH [IPEAMETOM TPETHETO
IIOATIPUHIINIIA IIPUHITUIIA IPOIIOPIIMOHAABHOCTH, KOTOPBIM SIBASETCS IIPUHITUIIL
IIPOTIOPIIMOHAABHOCTH B 60A€€ Y3KOM CMBICAE. DTOT IIPHUHIIUII ITOKA3bIBAET HaM,
YTO TAKOE€ ONITUMM3AllUs B OTHOIIEHUH IOPHUANYECKUX Bo3MoxKHocTeid. B «Teo-
PHUH KOHCTHTYIIMOHHBIX IIpaB» g BBICKa3aa TpeOOBaHHE ONTUMU3AIUHA B OTHO-
HIEHUH IOPHUANYECKUX BO3MOXKHOCTEH € IIOMOIIBIO IIpaBHAa, KOTOPOE s Ha3Baa
3akoHOM 0 paBHOBecuH [Alexy, R., 2002a, p. 102]. 9T0 npaBHAO FAACHT:

Yem evliue cmeneHb HeYyo08/1emeopeHHOCMU 00HUM NPUHUUNOM UAU Yuiepo,
HAHOCUMBLU 00OHUM NPUHUUNOM, Mem bosiee 00NIKHO bbimb 8aXKHO Yyoosiemeope-
Hue Opyaum NPUHUUNOM.

3aKOH 0 PaBHOBECHH HCKAIOYAET, B YACTHOCTH, HHTEHCUBHOE BMEIIATEAb-
CTBO B IIpUHIUI P], KOTOpPOE OIpPaBAbIBAETCS AWIIL HU3KOH 3HAYUMOCTBIO,
IpuIaBaeMoOi yIoBAeTBOpeHUIo TpuHIuna P2. Takoe perreHue He ObIAO ObI OII-
Tumuszamnueii P1 Bmecre ¢ P2.

0) Popmy.na seca

3aKOH 0 PaBHOBECHHU IIOABEPICS KPUTHUKE CO CTOPOHBI Bapaka 3a To, 4TO
OH paccMaTpHBaeT OTPAHHYEHHOE IIPABO TOABKO KaK «CTEIIeHb OTPAaHUYEHUS
KOHCTUTYLIMOHHOI'O IIpaBa» [Barak, A., 2012, p. 6], T. €. «CTE€I€eHb €ro OrpaHH-
yenus» [Barak, A., 2012, p. 364], B To BpeMd Kak C TOYKHU 3peHUd 060CHOBa-
HHs OTPAHUYEHHS HUAW BMEIIATEALCTBA CAEAYEeT OTMETHUTDL BA’KHOCTH ITPUHITH-
a CToAKHOBeHUS. OH ImpeaaaraeT UCIOAB30BATh KOHIIEIIIIHIO BasKHOCTH C o0e-
UX CTOPOH U B TO K€ BpeMs KBaAU(DHUIIUPYET 3Ty BAXKHOCTH KaK «COLIMAABHYIO
3HayuMocThk» [Barak, A., 2012, p. 349], npyruMu caoBaMH, KaK He HMEIOILyIO
TAKOTI'0 KOHCTHUTYIIMOHHOTO 3Ha4deHHd. 591 He Oyay pa3BHUBATh 3/1€Ch ITOCACTHHUH
Te3uc. [lepBblil Te3uc, oqHAKO, 6e3 cCOMHeHUs, BepeH. PopMyANpOBKa 3aKoHA O

5 BVerfGE 53, 135 (146).
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paBHOBecuH Oblra pa3paboTaHa C yIeTOM CTaHAAPTHON CHUTyalllH, KOTopas IIo-
aBageTcsd mocTaTodHo dyacTo [Alexy, R., 2007, pp. 15-17]. [ag 6oaee TayboKoroO,
TOYHOTO U [IOAHOTO aHaAW3a HeoOXOAMMO HaAbHeHIee pa3sBUTHE 3aKOHA O paB-
HOBECHUH. JTa maabHeHIas paspaborka cBoautcs K dopmyae Beca [Alexy, R.,
2003, pp. 433-449, 443-448|. Popmyaa Beca ONPENEAFET BEC IpUHIMTA P, B
KOHKPETHOM CAy4Yae, T. €. KOHKPETHBIH BeC P, COOTBETCTBYIOIIMHI ITPUHIIUITY
croakHOBeHus P, (W, ), Kak OTHOIIEHME, BO-TIEPBBIX, IPOU3BEACHMS HHTCHCHB-
HOCTH B3aumojeiictBud ¢ P, (I) u abcrpakTHoro Beca P, (W), a TakxKe CTeleHH
HaEe3KHOCTH ITPEAIIOAOKEHHUH OTHOCHUTEABLHO TOI'O, YTO JaHHAas Mepa o3HadaeT
nas Hepeaansauuu P, (R), U, BO-BTOPBIX, IPOU3BEAEHUS COOTBETCTBYIOIINX 3HA-
4YEeHUH B OTHOIIEHUU PJ., TEIEepPh CBA3aHHBIX C peasusalyen P} Beiragnut ato
CAEYIOLIM 00pa3oMm:

13

W - R
i T

J

IL-W-R
LJ L

[Toxo3ke, 4TO «Ba3KHOCTE [IPEIOTBPAIICHHUS OTPAHUYEHNS KOHCTHUTYIIHOHHOTO
npasa» [Barak, A., 2012, p. 6] Bapaka Takas e, Kak u npoussenenusa I u W, B
TO BpeMs KaK €ro «BayKHOCTBb ITPABHABHOM Iieam» [Barak, A., 2012, p. 6] Takasa
K€, KaK U IIPOU3BEIcHUE IJ u WJ Ecaun a0 Tak, To KpuTHKa bapaka oTHOCHUTCA K
IIepBOHAYAABHOH (hopMyAHPOBKe 3aKOHA O paBHOBECHH, a He K ero pa3paboTke
C IIOMOIIBI0 POPMYABI Beca’.

Taxkaa dopmyaa, kak dopmyaa Beca, KOTOpasd BbIpaskaeT OTHOIIIEHHE Ofl-
HOTO IIPOAYKTa K APYTOMY, pa3yMHa TOABKO B TOM CAydae, €CAH Bce (haKTOpPhl
MOTYT OBITH ITPEACTABAEHBI YHCAAMHU. JTO IIpobaema rpamanuu. B apyrom me-
cre [Alexy, R., 2007, pp. 20-26] g nIpemsoKHUA TUCKPETHYIO, T. €. HEIIPephIB-
HYyIO TPHUAOUYECKYIO IIIKaAy, B KOTOPOM peasn30BaHbl T€OMETPHUUYECKHE ITOCAE-
[OBaTEeABHOCTH. OTa IIKasa IPHUCBaWBaeT MHTEHCHBHOCTH BO3AeHCTBHUS U ab-
CTPaKTHBIM BecaM 3HAYEHUS «ACTKHUID ([), «yMEepeHHBIMN» (M) U «Cepbe3HbIH» (S).
OTH 3HaYeHUs BhIpaxarTcsa gucaamu 2°, 2' u 22, 1. e. 1, 2 u 4. Yro Kacaercs
SIHCTEMHOM CTOPOHEL, T. €. R, 1 R, TO MOXKHO paboTaTh CO CTaIAMSIMH «HaIe¥K-
HBIM» UAU «OIIPEAEACHHBIMN» (1), «IIPaBAOIOMO0OHBIN» (p) U «HE SIBHO AOXKHBIN» (€),
KOTOPBIM JOAKHBI OBITH IIPUCBOEHEI yncaa 2°, 21 u 22 1. e. 1, %2 u % [Alexy, R.,
2007, p. 25]. C mOMOIIBIO 9TUX TPHUA MOKHO OXBATUTDH OOABIIIMHCTBO PEIIeHUH
KOHCTHTYLMOHHBIX CyZAOB. TaMm, rae ux HeJOCTATOYHO, TO €CTh TaM, IIe IPUXO0-
JOUTCS BBOOUTH ellle boaee ocaabaeHHBIE rpaJallii, OHU MOTYT OBITH pacIlIupe-
HBI 0 ABOMHBIX TpHUaAHBIX MIKaa [Alexy, R., 2007, pp. 22-23].

Eule oAuMH 9A€MEHT B BOCCTAHOBAEHHU paBHOBecus bBapaka — 3TO BepOSTHOCTH
[Barak, A., 2012, p. 362]. Bo3HHKaeT BOIIPOC, CAEAYET AN OTAMYATH BEPOSITHOCTH OT
HaIe?KHOCTH HAHU OIIPEeNEeA€HHOCTH (R) Kak 3TIMCTEMHOM MOIaABHOCTH, HAH 3Ke KasKaasd
U3 HUX MOXKeT OBITh CBeleHa K Apyroi. Ecan, Kak & Ipefrosaraio, OHM He MOTYT
OBITH CBEIEHBI APYT K APYTY, TO MOXKHO IIPEAIIOAOKHUTE, YTO BEPOSTHOCTD SIBASETCH
HCKAIOYUTEABHO HacCThiO [, M I 1 4TO nepeMeHHass R OTHOCHTCS HCKAIOYHMTEABHO K
HaIe?KHOCTH KaK K 3IIHCTEMHON MofmasbHOCTH. IlocaeqHee Mpuaaso 6bI CMBICA TAKUM
IIPEeIAOKEHHUAM, KaK: «I[IOHATHO, YTO OITIaCHOCTB A4 ITpaBa cocTaBageT 20 IIPOLIEHTOBY,
dTpaBronogo6HO, YTO OITACHOCTL mAd mpaBa coctaBagerT 20 mporeHTOB» U «He
HCKAIOYEHO, YTO OIACHOCTB OAS IIpaBa cocTaBasgeT 20 IIPOIIEHTOB».
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OIUCTEMHBIE [IEPEMEHHBIE R, U RJ OTHOCSITCH K OMITUPHUYIECKHUM IPEAITOCHIA-
KaM, a TaKyKe K HOPMAaTHUBHBIM ITPEAIIOCHIAKAM. OTO MOXKET OBITH BBIPAIKEHO
CAEIYIOIINM YPaBHEHUEM:

Ri = Rie . Rin

OTo ypaBHEHHE MOXKHO Ha3BaTh «ypaBHEHHEM HAMEKHOCTH». B caydasx,
KOT/Ia Pe€Yb UET KaK 00 SMIIMPUYECKOH, TaK U O HOPMATUBHON HAIEXKHOCTH, R,
u RJ JOAKHBI OBITh 3aMEHEHBI COOTBETCTBYIOIIMMH ITPOU3BEECHUSIMH, PACIIOAO-

JKEHHBIMH CIIpaBa OT ypaBHEHHs HaleKHOCTH. TakuMm obpa3oMm, Ha ClLieHe I10-
aBAaseTcd yaydineHHas Bepcug Popmyar! Beca [Alexy, R., 2014, pp. 513-515]:

Ii . M/l . Rie . Rin
Wi=T - W R R
J J J J

O0e ®opMyAEI Beca MOKAa3bIBAIOT, KAK MHOTO KOMOWHAIIUY MOTYT HAaXOIUThb-
cd B paBHOBeCHH. EcaM B34aTh yTOUHEHHYI0 PopMyAy Beca C YeTbIpbMd IIepe-
MEHHBIMH C KaK/O0¥ CTOPOHBI, T. €. BCEr0 C BOCEMBbIO II€PEMEHHBLIMH, TO Ha
OCHOBE [BYX TPHUAAWYECKHUX IIKAA MBI HOoAy4YuM 38, T. e. 6561 KOMOUHAIIHUIO
[Alexy, R., 2014, p. 522]. B cayuae saemeHTapHOH POPMyABI Beca C TpeMs IIe-
PEMEHHBIMH C KaxKO0H CTOPOHBI MBI ITIOAYYUM, OIIATH K€ Ha OCHOBE ABYX TpHa-
OUYECKHUX HIKaa, 3%, T. e. 729 KoMOuHAaIMi. BasxkHBEIM MOMEHTOM, KaCAIOIIIM-
Cd PallMOHAaABLHOCTU PABHOBECHS, SIBASIETCH TO, YTO 3TO pa3HooOpas3ue MMeeT
YIOPSAOYEHHBIN, a4 He XaOTUYHBIN XapakTep. OTO UTpaeT OOABIIYIO POAbL B OT-
BETEe Ha BOIIPOC O TOM, HOCHT AH, I10 KpaliHe# Mepe, HEKOTOPbIe KOHCTUTYITH-
OHHBIE IIPaBa, TaKHe KaK YeAOBEUYECKOe JOCTOMHCTBO, a0COAIOTHBIN XapakTep
[Alexy, R., 2016].

e) Hadnexkawee HazHaueHue

He mMeHee BakKHBIM, YEM 3TH YKMCAOBBIE COOTHOIIEHMUS, IBASIETCS HIEHTHU-
dukaiusg GakTOpoB, KOTOPbIE UTPAIOT POAb B paBHOBeCUU. KAIOUEBBIM Tpe-
6oBanmeM (POPMaAbHOM PaAIlMOHAABHOCTU PABHOBECHS BBICTYIIAET TO, UTO,
BO-TIEPBBIX, BCE PEAECBAHTHBIE (PAKTOPHI U TOABKO PEAEBAHTHBIE (PAKTOPHI —
a He, HAIPUMEP, IIPUUYUHBI 3HAYEHUN (PAKTOPOB — MIPEACTABAEHBI ITEPEMEH-
HBIMH (POPMYABI M, BO-BTOPBIX, YTO (PAKTOPBI HE IMEPECEKAIOTCH APYT C APY-
roM. 9To TpebGoBanue POPMAABHOM PAIITMOHAABHOCTH SIBASIETCS KPUTEPHUEM,
10 KOTOPOMY MOAYKHO OIIEHHUBATBLCS ITPEIAOIKEHHE 0 0OECIIEUEHHIO PaBHOBE-
CHUSl CTPYKTYPBI, COCTOSIIIEN U3 UEThIpeX JacTed, T. €. MPEIAOKEHUE BBECTHU
BOIIPOC O HaJAEXKAIlleH I[TEAH B Ka4eCTBE IEPBOTO I1ara aHaAu3a IIPOIIOPIIHO-
HAABHOCTH, IIPEIIECTBYIOIIET0 IIPUTOLHOCTH, HEOOXOAUMOCTH U IIPOIIOPIIU-
OHAABHOCTH B Ooaee y3KoM cMbIcAe. [To mHeHUIo Bapaka, nmpupoaa npaB Kak
«auuToB» [Barak, A., 2012, p. 530] Tpebyer Hamaexkallei IleAM B KadecTBe
«rtoporoBoro TpeboBauusa» [Barak, A., 2012, p. 530], korga BMeIIaTeAbBCTBO
B KOHCTHUTYIIMOHHOE IIPABO OCHOBAHO Ha OOIIECTBEHHOM HHTEPECE: «CaMO
no cebe cylIecTBOBaHHE OOIIECTBEHHOTO HHTepeca ObIA0 ObI HELOCTATOY-
HBIM OAS OOOCHOBAHHS OTPaHHYEHUS KOHCTHTYILIMOHHOTO ITpaBar» [Barak, A.,
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2012, p. 530]. B cayyaax «KOHCTUTYIIMOHHBIX IIpaB CaMOT'O BBICOKOTO YPOB-
Hs» [Barak, A., 2012, p. 533], mag Toro 4To0bI IPOHTH TECT HA COOTBETCTBUE
eAdIM, OOIIECTBEHHBINM MHTEPEC MOAXKEH OBITH «yOeIUTEABHBIM» HAU «HACTOM-
yuBBIM» [Barak, A., 2012, p. 533]. Bce npaBa HHXKe caMOIro BBICOKOI'O YPOB-
Hs, 10 caoBaM Bapaxka, MOAXKHEI OBITBH «CTPYIIIIHPOBAHBI BO BTOPOH YPOBEHD».
3nech TpeboBaHHNE 3aKAIOYAETCS B TOM, YTO II€Ab 3aKOHA JOAKHA OBITH «BaXK-
HOI» [Barak, A., 2012, p. 533].

[IpobaeMa mJaHHOM KOHCTPYKIIUHU 3aKAIYAETCd B TOM, YTO BCe 3TU TpeboBa-
HUA YK€ HaXOMSTCS Ha YPOBHE IIPOINOPIIHOHAABHOCTU B 00A€e Y3KOM CMBICAE.
[IpuHy>keHre, a TaKKe BasKHbIe OOIIeCTBEHHbIE HHTEPEChl KaK ITPUYUHBI Ha-
PyLIEHHS KOHCTUTYIIMOHHBIX ITPaB MOTYT U JOAYKHBI ObITh IIOAHOCTBIO BbIpasKe-
HbI B @opMyAe Beca IIyTEM IIPHUCBOEHHS BBICOKHX 3HA4YEHUH II€PEMEHHBIM I] u
W, - KaK OfHON U3 HUX, TAK U UM ob6enM. ITO 03HAYAET, YTO YCTAHOBKA IIpa-
BHABHOTO Ha3HAYEHHS B KA4eCTBE IIEPBOrO IlIara aHaAu3a IIPOIIOPIIMOHAABHO-
CTU SIBASIETCS HU3AHIIIHEH, a 9TO IIoApa3yMeBaeT, YTO OHa HapyllaeT TpeboBaHue
dopMasbHOH PAIIMOHAABHOCTH PAaBHOBECHS IIyT€M BBeAEHHS KO3(PPUITHUEHTA
nepecedeHus. Boaee Toro, PopMyaa Beca I03BOASET yCTAHOBUTH BO3IeHCTBHE
0bIIIeCTBEHHOT0 HHTEpeca I10 OTHOIIIEHHIO KO BCEM APYTHUM (haKTopaM, CBI3aH-
HBIM C BOIIPOCOM O TOM, IBASIETCS AM BMEIIATEABCTBO B KOHCTUTYILIHOHHOE IIpa-
BO IIPOIIOPIIMOHAABLHBIM B 60Aee Y3KOM CMBICAe. AGCTpaKTHAas KAACCH(PUKAITHI
BasKHOCTH OOIIIECTBEHHBIX HHTEPECOB B HAYaAe aHAAH3a IPOIOPIIHOHAABLHO-
CTU HE MOXKET JOCTHYb TAaKOI'0 YPOBHS (pOpMasbHOM palloHaABHOCTH. 1o aToH
IpUYrHEe €QUHCTBEHHBIM BOIIPOC, KOTOPBIM cAenyeT 3a1aTh B caMOM Hadaae,
3aKAI0YaeTCd B TOM, HCKAIOYAETCS A KOHCTUTYIIHEHN IIeAb, IIpecaeyeMast 3aKo-
HomatTeAaeM. OT0, OMHAKO, He KacaeTcsd PaBHOBECHS, a AUIIb YKa3bIBaeT Ha OLHO
U3 ero nmoaoxkeHui [Alexy, R., 2002a, p. 62].

Bce 3T0 Kacaercs ¢popMaAsbHOIO aHaAH3a IIPOIOPIIMOHAABHOCTH H, B 3TOM
CMBICAE, €TO «AOTHKI». Bapak, IIoxoxe, TaK:Ke BBICKA3bIBaeT 3BPUCTHYECKYIO
TOYKY 3pEHHd, KOrZla N'OBOPUT, UTO «OOIIECTBEHHBIH HHTEPEC MOAKEH HOCHUTH
OCOOBIH XapaKTep, YTOObI U3YYHUTDH IIPUPOLY OIPAHUYEHUS U PEIIUTD, SBALET-
Cs AM OHO KOHCTUTYLHOHHBIM» [Barak, A., 2012, p. 530]. 9T0 MO3KHO HCTOAKO-
BaTbhb KaK yKa3aHUe Ha TO, YTO OAd MHUIIHAIINY TeCcTa Ha [IPOIOPIIHOHAABHOCTE
JOAXKHBI OBITH KAKHE-TO IPUYHHLL. B IIpUHIINIIE MaAO YTO MOXKHO CKa3aTh IIPO-
TUB 3TOro. Tem He MeHee Hy>KHO OBITh OCTOPOKHBIM.

dopmMmyasa Beca IIOKA3bIBAET, YTO MOLYT HMETH MECTO MOOBOABHO AETKUE
BMeIaTeAbCTBa ([, = | = 1) B KOHCTUTYIIMOHHBIE IIpaBa C OTHOCHUTEABHO BBI-
COKMMH abCTpakKTHBIMU 3HadeHuamu (W, = m = 2) — npudem oba OHU MOM-
KPEIIACHBI AWIIb [JOCTATOYHO HEOIPEOEACHHBIMU OSMIIHPHUYECKUMH H HOP-
MAaTHUBHBIMHU IPEANOChIAKaMU (Rf = e = %; R = e = "4). Bo3MOXHO, 4TO HE
JOIIyCTUTH OCIIapHUBAEMOe peIlleHHe ITapAaMeHTa OBbIAO OBl AWIIIL AETKHM BMe-
I1aTeAbCTBOM (Ij = [ = 1) mpu HU3KOM OOIIIECTBEHHOM HHTEpece (Wj =1=1),
T. €. OOIIIECTBEHHBIH HHTEpPeC, 6€3 BCIKOTO COMHEHHS, HE UMeA ObI «0cob0oro xa-
pakTtepar [Barak, A., 2012, p. 530]. Tem He MeHee €CAU 3IIHUCTEMHBIE IIEpPEMEH-
HBI€ CO CTOPOHBI OOIIIECTBEHHOIO HMHTEPEeca HMMEIOT XOPOIIHe 3HaAYeHUST (Re =
=r=1; R"=r= 1), ToO KOHKPETHEII BEC CO CTOPOHEI obIIIeCTBEHHOTO HHTEpeca
Oyzmet Ooabie (1), YeM KOHKPETHBIH BEC CO CTOPOHBI KOHCTHTYIIMOHHOIO IIpa-
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Ba (0,125). B aT0#t KOMOMHAITNHM, KaK 1 BO MHOTHX APYTUX, OOIIIECTBEHHBIN HH-
Tepec 6e3 Kakoro-aubo ocoboro xapakrepa oIpaBAblBas ObI BMEIIATEALCTBO B
IIpaBo.

III. PaBHOBeCHE H apryMEeHTAaIlHS

1. q’OpM&ALHOE H MaTEepHAABHO€ H3IMEpPEHHE PAIlHOHAABHOCTH

[o cux mop g paccMaTpUBaA TOABKO (DOPMAaABHYIO PAIlMOHAABHOCTL PaBHOBeE-
CHs, BBIpaKe€HHYIO, B 4acTHOCTH, B ®opmyae Beca. Bria BhICKa3aH LEABIH ps
BO3paskeHU# B OTHOIIEHUU (popMasbHOTO Xapakrepa Popmyab! Beca. MarTuac
[Izxectanr, HaIpuUMep, Bo3pazkaa IpoTuB PopMyAaBI Beca Ha TOM OCHOBAaHHH, UTO
OHa «JaeT obelaHNe OIPeNeACHHON CTeIIeHN YBEPEHHOCTH U TOYHOCTH B IIPHU-
MEHEHHHU, KOTOPOEe OHA COBEPILEHHO HEe B COCTOSIHUU caepkarthk» [Jestaedt, M.,
2012, p. 163]. «Ee 3agBaeHHas vAM, 10 KpaiiHed Mepe, IoapasyMeBaeMas TO4-
HOCTBb SBASIETCS AWIIDL HAAIO3HMEH, METOLOAOTHYECKOH xuMepoih [Jestaedt, M.,
2012, p. 165]. CraBpoc Llakupakuc rOBOPHUT O «MH(pe 0 MaTeMaTHIeCKOH To4-
HOCTH», KOTOPBIX MOAXKEH OBITH OTBEPTHYT, €CAH PeYUb UAET O «CymebHoM oboc-
"HoBaHum» [Tsakyrakis, S., 2009, p. 472]. Aaekcauanp CoMeK BO3pazkaeT, 4To
MOJEAb PABHOBECHS TEOPUHU IIPHUHIIHIIOB HE BBIXOIUT 32 PAMKHU «aHAAUTHYE-
CKU 000CHOBAHHOM (hopMaAM3aluy MOPAABHOTO MHTYHIIMOHH3MAa» [Somek, A.,
2006, p. 135]. 1 cupaBeaAMBOCTH pagy OTMETHUM YeTBePThIH B3raan — Kas Mea-
Aepa, KOTOpbeIH B KHHUTre «I'A0baabHas MOZEAb KOHCTUTYIIMOHHBIX IIpaB» HAYHU-
HAeT C COIIOCTAaBAECHHS CBOel TEOPHH KaK «CYOCMAaHMUBHO20 MOPATLHO20 NOO-
xoo0a... ¢c popMaabHOH TEOPHEH, TAKOH KaK... TEOPUL IIPaB KaK IIPUHITUIIOB HAU
TpeboBaHui ontTuMu3anuu Pobepra Aaekcm» [Moller, K., 2012, pp. 1-2].

Ecam OBl TeopHsd HPUHIIMIOB ObIAa AWML (POPMAABHOU TeOpHeH, 9TH BO3-
paskeHUs MOKHO OBIAO ObI AEeHCTBUTEABHO IIPUHATE BO BHHMaHue. Ho Teopus
IIPHUHITUIIOB — 9TO TEOPHs, KOTopas Hepa3phIBHO coearHAeT (POPMasbHOE U CO-
AepzKaTeAbHOe M3MepPeHHs KOHCTUTYIIMOHHBIX IIPaB, a TaKiKe COoeqUHsSeT oba
U3MepeHNd B OTHOIIEHWH IpaBa B I1ieaoM. Paapd [lomiep roBopuT, XOTS U C
KPUTHYECKHM ITOATEKCTOM, UTO TEOPHUs ITPHUHITUIIOB BKAIOYAET B CeOA «T€OPHIO
O TIOHATHH IIpaBa, TEOPHIO CYAOIIPOU3BOACTBA H, HAKOHEIl, Pa3ANYHbIE JOKTPHU-
HaAabHBIE TeopHI» [Poscher, R., 2012, p. 221].

dopMasbHad TEOpPHUsd, KOTOpasd HYKOAeTCd B JOINOAHEHHU COMEPIKATEAB-
HO# TeopHel, KakK TAKOBad BIIOAHE MOIKET II0Ka3aThbCd HE MPEACTaBASIOIEH
HUKaKo# 1eHHocTu. OnHakKo 3To He Tak. Yucro popMasbHasa Teopus, Aaeii-
CTBUTEABHO, OblAa OBI mycToii. YHCTO CyOCTAaHTHUBHAS TEOPHUS UMEET, OQHAKO,
ellle OOUH HEIOCTATOK: OHa HE B COCTOSTHUU IIPOSCHUTH BCE BOIIPOCHI TEOPUHU
paBHOBECHS, U 3TO SIBASETCH CEPLE3HBIM HEOOCTATKOM, TaK KaK CTPYKTypa
paBHOBeCHS OOCTATOYHO CAOXKHA. [laike camasl Aydiias CyOCTaHTUBHAd Te-
opud Bcerza OyZeT ocTaBaThCd IIOABEP:KEHHON OIIHOKaM H3-3a OTCYTCTBUL
KOHIIEIITYaABHOU SICHOCTH, CUCTEMBI U apTYMEHTHPOBAaHHOH yOeIUTEeAbHOCTH.
Takoe moaoxkeHHe Bellleil OygeT paBHOCHABHO CEPHE3HOMY OIPAHHUYEHHIO pa-
I[ITUOHAABHOCTH.

ForTA06 Ppere B «KoHyuenmyanwvHoii Homayuw» («Begriffsschrift») cpaBuuBa-
€T OTHOILIEHHe CBoero «JI3pIKa hopmyar [Frege, G., 1972, p. 101] K «06bIYHOMY
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a3pIKy» [Frege, G., 1972, p. 104] c «oTHOILIEHHNEM MHKPOCKOIIa K raasy». Ilo-
caeHUY, Oaarozmaps AMarnasoHy CBOEH IIPHUMEHHMOCTH M AETKOCTH, C KOTOPOH
OH MOKET aJaIlTUPOBAaTECS K CaMbIM Pa3HOOOPa3HBIM 00CTOATEABCTBAM, UMEEeT
GoABIIIOE IIPEBOCXOACTBO HaZl MUKPOCKOIIOM. KoHeYHO, ecan paccMaTpHUBaTh €TI0
KaK OIITHYEeCKHH MHCTPYMEHT, TO B HEM OOHAPYKUBAIOTCH MHOTHE HEIOCTATKH»
[Frege, G., 1972, p. 105]. OT0 HENnoCPEeACTBEHHO OTHOCHUTCH K (POPMAABHOMY
aHaAW3y IIPOIIOPILIMOHAABHOCTH. OOBIYHBIH A3BIK («TAa3»), MOAXKEH OCTABATBHCH
43BIKOM CyZa B cAydadax paBHoBecud. OLHaAKO IIPH HAyYHOM aHaAH3€ KaK IIPH
OTHECEHHH K KaTeropHH, TaK U IIPH PaBHOBECHH HEOOXOIMMO HCIIOAB30BATh
SI3BIK (POPMYA — MHKPOCKOII — JIASI IOCTHUZKEHHUS CTOAb K€ TOYHOTO, TAYOOKOTO U
AETKO ITIOHHMMAaEeMOTO IIPEICTABACHHS O CTPYKTYPE ITHUX ABYX (DOPM IIPaBOIIPH-
MeHeHus [Alexy, R., 2010].

OcraeTcd BoIIpoc: Kak (POpMaAbHBIN aCIEeKT MOKET ObITh CBSI3aH C CoAepIKAa-
TeAbPHBIM? OTBET 3aKAI0OYaeTCs BO BHeApeHNH POopMyAbI Beca B TEOPHIO PAIIHO-
HaABHOH IIPaBOBOM apryMEHTAIIUU.

2. "IHOAa, IIPEOAOXKEHHA II0 maccnq»nxanun H HX o0ocCHOBaHHE

Ha mepBbIN B3rasig Takoe BCTpauBaHHUE, KaK IIPEACTABASIETCS, UCKAIOUAETCH, C
OHOM CTOPOHBI, HIpUpPoAoY POPMyABI Beca, a C APYrod — IpUPOLOH IPaBOBOM
apryMeHTallH HAHU AUCKYpcOoM. OCHOBHBIMHU 3AeMeHTaMu PopMyAbl Beca siBAd-
IOTCH YHCAQ, OCHOBHBIMH SA€MEHTAMHU IIPaBOBOT0 AUCKypca — apryMeHThI. Yucaa
BIIOAHE MOTYT OBITH CBSI3aHBI C U3MEPUTEABHBIMHU IIPHUOOPaMU, CKaXKeM, C TEPMO-
MeTpaMH, HO KaK UX MOXKHO CBdA3aThb C aprymMeHTamMu? Hapsay ¢ TepMoMeTpoM
He CYILIECTBYeT «apryMmeTpar. A oTBeT TakoB. Yncaa, KOTOpPbIE JOASKHBI OBITH II0/-
CTaBAEHEI B IIepeMEeHHbIe (DOPMYABI Beca, IIPEACTABASIIOT CO00H KaacCU(pUKAITUU
B cAy4ae nepeMeHHbIX [, 1 W, a Tak:Ke MX aHaAOrOB — TaKHWe KAACCH(DUKALIWH,
KaK «AeTKHe», (yMEepPEHHBIE» U «CEPbe3HbIer. [IpuMepoM gBAsIeTCS BMEIIaTeALCTBO
B cBOOOMy cAoBa (P), KOTOPOE CAYKHT JIASl 3AIUTHI [TPaBa AUYHOCTHU (If‘i). Ecan
BMEIIIATEALCTBO B CBOOO/y CAOBA KAACCU(DUIIMPYETCS KaK CEPBE3HOE, T. €. €CAH I,
IIoAy4YaeT 3HadeHue 4, To udpa 4 o3Ha4daeT He YTO MHOE, KaK IIPEAIIOAOKEHHE:
«9TO — cepbe3HOE BMEIIAaTEABCTBO B CBOOOAY cAoBa». To 3Ke caMoe OTHOCUTCH U K
TEeM CAy4YasM, KOTZIa BeC IIpaBa AUYHOCTU KAaCCH(UIUpPyeTcs Kak aerkuii. Ho-
Mep 1, TakuM 00pa3oM, O3HAYAET IIPEATIOAOKEHHE «3TO BMEIIATEABCTBO B IIPABO
AWYHOCTH Yepe3 He3allUIIeHHOCTb MOXKHO CYUTATh AETKUM». KAIOUeBBIM MOMEH-
TOM ceMyac SIBASETCS TO, YTO TaKHe IPEAIIOAOXKEHHUST — UX MOXKHO ObIAO ObI Ha-
3BaTh «KAACCU(MHUKAITHOHHBIMH IIPEAIIOAOKEHUIMI» — IBASIOTCS B II€AOM TaKH-
MU K€ IIPEAIIOAOKEHUSIMHU HAU yTBEPKIEHUSIMU, KOTOpPbIe HYKIAKTCd B 060C-
HOBAHWH. BoOmrpoc B TOM, MOTYT AH OHU OBITH OOOCHOBAHEI.

ABTOpBI, OCHApHUBAIOIINE PAIlHOHAABHOCTE PAaBHOBECHS, MOOAXKHBI OTPH-
aTh OOOCHOBaHHOCTL KAACCH(PHUKAIIMOHHBIX IIpenrorokeHuii. Ilpumepa-
MH TaKHX OTKAa30B fBAGIOTCS aprymeHT lOprena Xabepmaca o IIpom3Boae
[Habermas, J., 1996, p. 259], apryment Bepuxapaa lllaneKa 0 CyneOHBIX pe-
menuax [Schlink, B., 1984, p. 462], a Takxke aprymeHT [lomepa 06 MHTYHITH-
ouusme [Poscher, R., 2012, p. 241]. [IpoTHUB BCeX TUX MO3UILIHHA I MPEACTABUA
apryMeHT, KOTOPBIH I'AaCHUT, YTO IIPEeIIOAOKEHNS 00 HHTEHCHUBHOCTH HHTEepde-
PEHIINH U CTEeIIeHN Ba’KHOCTH IIOAAI0TCH pallioHaALHOMY o6ocHOBaHU0. B Ka-
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YecTBe IIPHUMepPa MOXKHO IIPUBECTH pellieHue PeepasbHOTO0 KOHCTHTYITHOHHOTO
cyna 'epmanuu 1997 r. 06 00s3aHHOCTH IIPOU3BOAUTEAEH TAOAYHBIX U3AEAUH
pasMeniaTh Ha CBOMX U3AEAUIX MPEAYIPEKACHHUI O Bpeae KyPeHUs IAd 300PO-
BbsI®. OTO HE3HAYHUTEABHOE HMAM AETKOE BMEIIIATEABCTBO B CBOOOLY 3aHHUMATHCS
cBoel mpodpeccueii. HampoTHB, MOAHBIN 3amrpeT Ha Bce TabadyHble U3eAUs Oy-
JIET CYUTATHCS CEPHE3HBIM BMENIATEABCTBOM. MEKIy TAKUMHU HE3HAUHUTEABHBI-
MH U CEPBE3HBIMHU CAYYAsIMH MOTYT OBITH OOHAPYZKEHBI U CAyYau YMEPEHHOH UH-
TEHCUBHOCTHU IIoMeX. [IpUMEPOM MOXKET CAYKHUTH 3alIpeT Ha CUTapeTHBIE aBTO-
MaTbhl HAPSIAY C BBEECHHUEM IMOAOKEHUM, OTPAHUIHUBAIONINX IPOIasKy Tabaka B
OTHEABHBIX MarasuHax. Ecau O6b1 yrBepxkaeHue [loiepa o ToM, 9TO paBHOBECHE
3aBHCHUT TOABKO OT «Hamreil natynnum» [Poscher, R., 2012, p. 241], Ob1a0 1pas-
[0, TO KaXKOblH, TOAKYIOIIIHMH KOHCTUTYIIHIO, ObIA ObI BIpaBe CcKaszaTh, obpa-
I1asICh K CBOEH MHTYHUIIUH, YTO 00s13aHHOCTD AEAATH MIPEAYIIPEKIEHUS O BPEIE
KYPEHUS IASL 3[J0POBbsI — 9TO CEPbE3HOE BMEIIATEABCTBO, a MMOAHBIH 3alIpeT Ha
KypPEHHUE — A€TKOEe BMEMIATEALBCTBO B CBOOOAY HPOdPeCCHU ITPOU3BOAUTEAS Ta-
b6auHbIX u3neAuii. Ho OTHECTHUCH K TAKOMY IIOAXOAY CEPBHE3HO OYyIEeT HEAETKO.
B aroboM caydae ObIAO OBI AETKO IIPUBECTH yOEIUTEAbHBbIE IPUYHHBI, 10 KOTO-
PBIM 3TH KAACCU(PUKAIIMH OIIHOOYHBI. ECAM MHTEHCHBHOCTH BMEIIATEABCTBA,
KakK B CAydae ¢ TabakoM, OyZeT yCTaHOBAE€HA KaK He3HAUYNUTEeAbHAs, a BAXKHOCTh
3allUTHI HACEAEHHUS OT PUCKOB [IASI 3MO0POBBsI OYIET CTOAB XK€ BBICOKO®, TO pe-
3yAbTaT OyZeT Haauo. [IpuyunHa, Ipuaamiias 3HaYUTEABHBIM BEC BMEIIATEAD-
CTBY, JOKa3bIBAaET HE3HAUYUTEABHOE BMEIIATEABCTBO.

3. PaanorAacne, AHCKYPC H PAIITHOHAABHOCTBH

CKEeNTHK PaBHOBECHS MOZKET IIPHU3HATHL 0OOCHOBAHHOCTEH KAACCH(PUKAITUHN HH-
TEHCHBHOCTHU BMeUIaTeABCTBa B pacCMaTPHUBaeMOM cAydae, HO, TEM He MeEHee,
HAcCTauBaTh HA TOM, 4YTO OBIBAIOT CAyYaH, KOTZa Pa3AWYHblEe KAACCH(PUKAIIUH
MOTYT OBITH OUHAKOBO XOPOIIIO OOOCHOBAHEI, T. €. HU OfHA U3 HUX HE IBAIET-
csd ompaBaaHHO#. B KauecTBe IpruMepa CKENTHK MOT ObI COCAATBCHA Ha pellle-
Hre PenepasbHOTO KOHCTUTYIIMOHHOTO cyaa lepmannu 2006 r. 06 5AEKTPOH-
HOM mpoBepKe AaHHBIX. CTyOeHT, HUMEIOIIHH MapOKKaHCKOE I'PaskKIaHCTBO,
II0IaA KOHCTUTYIIMOHHYIO 3Karo0y Ha IIOCTAHOBAEHHE CyAa, HOANEpKAHHOE B
BBIIIIECTOLAIMX CyAaxX, OTHOCUTEABHO A€KTPOHHON IIPOBEPKU NAHHBIX. B coot-
BETCTBHHU C 3THUM I[IPHUKA30M OTMEABl PETHCTPaAUH PE3UOEHTOB, IIEHTPAABHBIH
OopraH pPerucTpalliid HHOCTPAHIEB M yHHUBEPCHTETHl O0s3aHbI IlepefaBaTh B
IIOAMIIMIO Ml@aHHBbIE O MyXX4YMHax B Bo3pacTe oT 18 mo 40 aer, Kacaroluecd, B
YaCTHOCTH, UX BEPOUCIIOBENAHH, CTPaHBbI IIPOUCXOXKIEHUT U IIpeaMera o0y-
4yeHUd. OTHU NaHHbIe OBbIAM IIPEeNCTaBAEHBI JIAS aBTOMAaTHYECKOH 00paboTKU C
IIEABIO BBISIBAEHHS IIOTEHIIMAABHBIX TEPPOPHUCTOB-HCAAMHUCTOB. BOABITHHCTBO
YAEHOB IIepBO# Koasernu denepasbHOTO KOHCTUTYIIHOHHOTO Cya KBaAU(DUITH-
poBaau 3Ty MeEpPYy KaK BMENIATEABCTBO «3HAYUTEABHON BaKHOCTI»!, T. €. KakK

& BVerfGE 95, 173.
o BVerfGE 95, 173 (183-187).
10 BVerfGE 115, 320 (348).
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Cepbe3HOE BMEIIATEABCTBO B IIPABO 3asBUTEAd Ha CAMOOIIPeNeAeHNEe B OTHOIIIe-
HUM NaHHBIX. Takoe cepbe3HOe BMEIIAaTeALCTBO OBIAO OBl OITpaBAAHHBEIM B CAY-
Yyagx KOHKPETHOH OITaCHOCTH, HO He B CAy4YadxX aOCTPaKTHOU OIIaCHOCTH, B Ile-
AOM XapaKTepH3YIOLIeHcs KaK «yIpoKarolias CUTyallus», KAaKOH OHa CYUTaAaCh
rocae 11 cerrsabpsa 2001 r.'! OgHako ObIAO PEIleHO, YTO KOHKPETHAS OIIaCHOCTh
OTCYTCTBYET, [I03TOMY KOHCTHUTYILIMOHHAs Karoba Obiaa mpr3HaHaA 000CHOBAH-
Hoi. COBepIIEHHO WHAas KAACCU(MUKAIINA BBITEKAET U3 0COO0OT0 MHEHUS CYAbU
Xaac, cOrAacHO KOTOPOMY JaHHOE BMENIATEABCTBO IBAFETCS «HE3HAYUTEABHBIM»
U OOAYKHO PacCMaTpUBaTBhCH «B HMHTepecax obuiectBar'?, C 3TOH TOYKHU 3pEHUS
KOHCTHTYIIMOHHAs kXaaro0a He Ob1aa ObI OIIpaBIaHHOMH.

3[1ech UHTEPECHBI ABa MOMeHTAa. [IepBbIi 3aKAIOUYaETCI B TOM, YTO 0Oe CTO-
POHBI IPEACTABHUAN MHOTOYHCACHHBIE apIyMEHTHI B IIOAB3Y CBOUX KAACCHUDU-
Kanuii. /loBoabl OOABIIIHHCTBA O TOM, YTO BMEIIATEABCTBO SIBASETCS CEpPhe3-
HBIM, IIPEBBICUAM OAWHHAAIIATH CTPAHUII®, a AOBOABI Cyabu Xaac, OLEeHU-
BalOIIMEe 3TO BMEIIATEABCTBO KaK AETKOE, 3aHAAW YeThbIpe CTpaHULbI*. ITO
IIOKa3bIBaeT, YTO PABHOBECHE HE SABAFETCS TOABKO BOIIPOCOM KaaccHdHUKa-
IIUH. OTO, IO CyTH, BOIIPOC apryMeHTaIlMu. TakuM ob6pa3oM, €CAH BO3MOXK-
Ha palliOHaAbHad IIpaBoBas apryMeHTallus, TO BO3MOXKHO U palllOHaABHOE
paBHOBeECHE.

Bropoi#f MOMEHT 3akalodyaeTcs B TOM, YTO HECOTAacHe He CUYHTaeTcs ap-
TYMEHTOM B IIOAB3Y HPPAIMOHAABHOCTH, €CAH «O0OCHOBAHHOE pPAa3HOTAACHE»
[Rawls, J., 1993, p. 55] MOXHO OTAUYUTEH OT HEOOOCHOBAHHOTO PA3HOTAACHS.
3mech MHTEepeCcHa TOABKO HOPMAaTHBHAasd HAW IIpaKTHYECKas apryMeHTaIlus.
Celfuac peniaroniuM MOMEHTOM IBAFETCH TO, UTO CYIIECTBYIOT KPUTEPUHU pa-
IIMOHAABHOCTH ITPAKTHYECKHX apryMEHTOB H IITPAKTHYECKOH apryMeHTAalllH,
HAW OUCKypca. YCAOBUL AHUCKYPCHUBHOH PAIlMOHAABHOCTH MOTYT OBITH cdop-
MYAHPOBAHBI C IIOMOIIIBIO CHCTEMBI IIPHHITUIIOB, IIPaBHUA U (POpPM OOIIeIpaK-
THYecKoro nuckypca [Alexy, R., 1989, pp. 188-206]. Ora cucrema BKAIOYAET
B ce0sg KpUTepHuH, Tpebyromire HEIPOTHBOPEYHS, SICHOCTH sI3bIKa, OJOCTOBEP-
HOCTH 3MIINPHUYECKHUX ITPEAIIOCHIAOK U UICKPEHHOCTH, a TaKKe IpaBuaa u op-
MBI, OIIPEAEATIOIIHNE IIOCAEICTBUSI, YHUBEPCAABHOCTE U I'€HE3UC HOPMATHUBHBIX
yOexxneHuH.

CkernrTuK MOT OBl IPHU3HATH, YTO AEHCTBUTEABHO CYIIIECTBYIOT HEKOTOPBIE
KPHUTEPUH PATHOHAABHOCTH NPAKTHUYECKUX apryMEHTOB, HO He cTaA Obl HacTa-
UBaTh Ha TOM, YTO TOTO HEJIOCTATOYHO A YCTAHOBAEHHUS PAILIMOHAABHOCTHU B
TaKUX CAy4YadX, KaK dACKTPOHHAas IIpOBepKa AaHHBIX. [Ipobaema Oblaa pelreHa
He JUCKYPCHUBHO, CHAOH AyYIIIETO apryMeHTa, a MHCTUTYIIMOHAABHO — PEIlIeHHU-
eM GoabmimHcTBa. CyTh SICHA, HO 3TO HEAb3d CUHUTATH HCYEPIBIBAIOIINM aHAa-
An3oM cutyanuu. O6e CTOPOHBI BBIABUTAIOT IIPETEH3UIO, KOTOPAs alleAAUPYET
He K OOABIIIMHCTBY, a K IPaBOTe, HEU30€KHO CBA3aHHOH ¢ 3akoHOM [Alexy, R.,

11 BVerfGE 115, 320 (364).
12 BVerfGE 115, 320 (379).
13 BVerfGE 115, 320 (347-357).
4 BVerfGE 115, 320 (371-374).
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2002b, pp. 35-39]. OTa nIpeTeH3usa OCTAETCS B CHAE asKe II0CAE IIPUHATHS pe-
LIEHUsI aBTOPUTETHBIM OOABITHHCTBOM. DTO IoApasyMeBaeT BO3MOXKHOCTD HU3-
MEHEHUH IIyTEM JaAbHEUIIEH apryMeHTallut. B 3TOM OTHOIIIEHUH pPalliOHAAb-
HOCTBb MMEET HAECaAbHOE U3MEPEHHUE.

IV. PaBHOBeCHe, YHHBEPCAaABHOCTD H IIPABOBasi ONPEAEAEHHOCTD
1. IIpo6aema ad hoc

[IpoTUBHUK PaBHOBECHS MOKET COTAACHUTBECH C T€M, UTO pallOHaABHAd IIPaBO-
Bad apryMeHTalllUs B IIeAOM BO3MOXKHA B TOH CTEIIeHH, B KAKOU 3TO TOABKO YTO
OBIAO OIIHMCAHO, HO, TEM HE MeHee, OH OyIeT YBEPEH, UTO 3TO HE PEIINUT IIpobAeMy
palMoHaABHOCTH paBHOBecHud — npobaemy ad hoc. [eficTBUTEABHO, HE TOABKO
IIPOTUBHUKH PaBHOBECHS, HO U IIPelaHHbIe €0 CTOPOHHUKH MOT'YT BOCIIPUHU-
MaTh nmpobaemy ad hoc Kak cepresHylo npobaeMy. [Ipumepom aBagercsa Bapak's.
[Ipobaema ad hoc Bo3HUKaeT B CBA3HU C TEM, YTO IPOUCXOAUT PABHOBECHE B OT-
HOIIIEHUHU [eA. DTO CAEACTBUE NIpUMeHeHHd PopMyAabl Beca, KOTOPOE BBITEKAET
M3 TOTO0, UTO B 9A€eMeHTapHOH hopme PopMyABI Beca ABe U3 TPEX [IEPEMEHHBIX C
Kaxk0¥ cTopoHsl (I 1 R, a Takxke Ij u Rj) OTHOCHATCH K KOHKPETHBIM 3HAUYEHUIM
HAU BecaM, T. €. K 3Ha4eHUSM HAM BecaM, KOTOpble 3aBUCAT OT paccMaTpuBae-
MOTO cAy4as. B yaydinenHo# Bepcuu @opMyAabl Beca elle 0OABIIe IepeMEeHHBIX,
T. €. TPU U3 YETBIPEX C KaXKIOU CTOPOHEI (I, Rf, u R, a Takxke Ij, Rje u Rj") oT-
HOCSTCS K KOHKPETHBIM 3HadeHUdaM uAd BecaM. Ceiiuac B Bo3pazkeHuu ad hoc
YTBEPKAAETCS, YTO 3TO IPHUBOAUT K TOMY, YTO HHUKOIZA HEAb3d OBITH yBEpEeH-
HBIM B pe3yAbTaTe [0 JOCTHUXKEHHd paBHOBecHd. B aToM cMbIcae paBHOBecHe
ABASIETCS, TAK CKa3aTh, 0ECKOHTPOABHBEIM. JTO OTCYTCTBHE IIPaBHA HECOBMeE-
CTHUMO C palliOHAABHOCTEI0. OHO HapyLIlaeT OMHO U3 CaMbIX (PYHAAMEHTAABHBIX
TpeObOBaHUH ITPAKTUYECKOH PallMOHAABHOCTH — TpeOOBaHUEe YHUBEPCAABHOCTH,
paspaborannoe, Hanpumep, Puuapnom MepsurHoMm Xapom [Hare, R.M., 1963,
pp. 30-35]. Kak Heobxommmoe TpebOBaHUE MIPAKTUYECKOM paIlMOHAABHOCTH
OHO BKAIOYEHO B CHCTEMY IIPaBHA U (POPM PaIlMOHAABHOTO IIPAKTUYECKOTO IHUC-
Kypca, KOTOPbIE OIIPENEASIOT IPAKTUYIECKYIO0 PAIIMOHAABHOCTD [Alexy, R., 1989,
p- 190]. Boaee Toro, oTCyTCTBHE IPaBUA HE TOABKO HECOBMECTHMO C IIpaKTHUe-
CKOM pallOHAABHOCTBIO B II€AOM, HO U HapyllaeT TaKHE OCHOBOIIOAATAIOIIIHE
IIPUHIUILI [IpaBa, KakK IPUHIIUII [IPAaBOBOH OIIPeNeA€HHOCTH W IIPHHIUII pa-
BEHCTBA.

2. 3akK0OH 0 KOHKYPHPYIOIIHX NMPHHITHIIAX

Bospakenue ad hoc mpuMeHSAOCE OBI B TOM CAyYae, €CAH Obl ObIAa BEpHA €ro
OCHOBHasd IIOCBhIAKA — T€3UC O TOM, UTO PaBHOBECHE HEH30eKHO CBH3aHO C OT-
cyTcTBHEM IIpaBua. OgHaAKO 3TO He Tak. [lo CHX IIOp £ paccMaTpHUBaA TOABKO
HEepBbIHi 3aKOH TEOPUH MPHHIUIIOB, 3aKOH PABHOBECHUS, KOTOPBIHA SBASETCH
He YeM HHBIM, KaK pyauMeHTapHoH dopmoit Popmyas! Beca. YToOBI OTBETUTH

15

[Barak, A., 2012, p. 41], where the argument is put forward against my theory
of derivative constitutional rights norms that it «reflects a case-by-case (ad hoc)
balancing approachy.
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Ha Bo3pakenue ad hoc, HeoOXoAUMO 0OPATUTHECA KO BTOPOMY 3aKOHY TEOPHH
IIPUHIUIIOB — 3aKOHY 0 KOHKYPHUPYIOIIUX ITPUHITHUIIAX. /[IBa IOHATHS SBASIOTCS
KOHCTHUTYTUBHBIMH [IASl 3TOT0O 3aKOHAa. IlepBoe — 3TO OTHOILIEHUE IIPHOPUTETA.
OTO0 OTHOIIIEHNE CUMBOAU3UpPYyeTcs OyKBoi «P». BTopoe — ycaoBHe IpHoOpHUTETA.
OnHo cuMmBoausupyerca OykBod «C». Ha 3TOM OCHOBaHHH MOXKET OBITH BBIpa-
JKEH pe3yAbTaT Kaxkaoro npuMeHenus dopmyarl Beca'®. CragmaptHada dopma
TaKoBa:

(PPP)C

Ora dopMmysa BBEIpazkaeT yYCAOBHOE OTHOLIEHHE IpeBasupoBaHus. OHa
M0AXKHA OBITH MpoYHTaHa cAeAyrommM obpaszom: «[IpuHIuUn P, TPEeBOCXOAUT
IIPUHIUIT PJ npu ycaoBuu Cv. Pemraromiuii MOMEHT 3aKAIOYAETCS B TOM, UTO 3TO
YCAOBHO€ OTHOILIEHHE IIPEBAAUPOBAHUA ITOAPa3yMeBaeT IIpaBUAO. IMEHHO 3TO
BBIpazkaeTcd B 3aKOHE 0 KOHKYPHUPYIOIIUX IIPUHITUIIAX, KOTOPBIM TAaCUT CAE-
AYIOIIIEe:

Ecnu npunyun P, umeem npuopumem Haod npuryunom P, e obcmosimeiecmeax
C: (PlPPJ)C u ecau P, npusodum k ropuduueckum nocreocmsusm Q e obcmosmeio-
cmeax C, mo npumeHsiemcs. delicmayrowee npasuso, komopoe umeem C 8 Kaue-
cmee ceoezo0 npomasa (npuuuHsl) u Q e kKauecmee cgoezo anodo3a (credcmeusy):
C— Q [Alexy, R., 2002a, p. 54].

OTO HATAIIHO UAAIOCTPUPYETCH B ABYX CyAeOHBIX neaax. [lepBoe — pelreHue
dPenepasbHOTO KOHCTUTYIIMOHHOTO cyaa ['epmanuu 1973 r. mo neay Aebaxa. Te-
A€KaHaA TTAAHUPOBAA TPAHCAUPOBATH JOKYMEHTAABHBIN (DUABM «YOUMCTBO COA-
nata B Aebaxer. Peub 11Aa 0 IPECTYIAEHUH, B XO4€ KOTOPOTO OBIAM yOUTHI Ue-
TBIPE CIALINX coAlaTa Ha cKaade boempurnacoB PenepasbHoit apmuu B Aebaxe
U OBIAO TIOXHIIEHO OPYZKHE C IIEABIO COBEPIIECHUS HAABHEUININX IIPECTYIIACHUH.
Ha MoMeHT mpenmosaraeMoil TPaHCASAIIUM YEeAOBEK, OCYKIEHHBIH B KadecTBe
COOOIIHHUKA, MOAXKEH ObIA BCKOPE BBIMTH H3 TIOPBMEI. [I0 €ro MHEHHIO, TPaHC-
ASITIHSI IPOT'PaMMBI, B KOTOPO# OH OBbIA HA3BaH U B KOTOPO ObIAa ITOKA3aHAa €T0
doTorpadus, HapyIlIasa ero AMYHOe IIPpaBO TAABHBIM 00pa3oM IIOTOMY, YTO 3TO
CTaBHAO TOJ Yrpo3y ero pecolmasusaiuo. denepasbHbIH KOHCTUTYIIMOHHBIH
CYI YCTAHOBHA IIPOTUBOPEYUE MEK/Y 3aIIUTOM AUYHOCTU U CBOOOMION CpencTB
MacCoBOM HH(MOPMAIIUH U PA3PEIIHA STOT BOIIPOC, YPABHOBECHUB 9TH ABA IIPHH-
una B cBeTe (PAKTOB AeAd. Pe3yAbTaToM SIBUACS IPUOPHUTET 3ALTUTHI AMYHOCTHU
Ha[ cBOOOION OCBEIIEHUS B CPEACTBAX MACCOBON HMH(OPMAIIUU IIPH YCAOBHH,
YTO 3TO CBA32HO C YETHIPHMS 9IAEMEHTAMU, AU IIOAYCAOBUSIMU: BO-IIEPBBIX, I10-
BTOPHOE COOOIIIEHHEe, BO-BTOPBIX, O TIKKOM YTOAOBHOM IIPECTYIIACHHH, KOTO-
poe, B-TPETHHUX, y2Ke He COIIPOBOXKIAETCS MHTEPECOM K aKTyaAbHOM HH(oOpMa-

16 CymuiecTByeT TPH BO3MOKHOCTH:
(1) W,> 1 — (PPP)C
(2) W, <1 — (PPP)C
(3) W;=1— (PPP)C& (PPP)C (maroBas cuTyauus). 3TH TPH IpaBHAa yCTaAHABAMBA-
I0T CcBa3b MexkAy Popmyaoit Beca 1 3aKOHOM 0 KOHKYPHUPYIOUINX IIPHUHITUIIAX.
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OUHU ¥, B-4ETBEPTHIX, CTABUT II0J yTPO3y PECOLMAaAN3AIIMIO IPECTYIHUKA!". OTO
YCAOBHOE OTHOILIEHHE IIPHOPUTETA IIOAPa3yMEBAET, COTAACHO 3aKOHY O KOHKY-
PHUPYIOIINX IIPUHIIUIIAX, CACAYIOIIee IIpaBHAO: «IJoBTOpHOE COOOIIIEHHE B Cpes-
CTBaxX MaccoBOH MH(OPMAIlNH, y2Ke He 00yCAOBACHHOE MHTEPECOM K TeKyIIeH
nHOpPMAallUH, Kacarolleecsd CEpPbe3HOI0 YTOAOBHOTO IIPECTYIIACHHUSI, CTABAIIIETO
IOl yTPO3y PECOLIMAAM3AIINIO [IPABOHAPYIINUTEAd, KOHCTUTYIIMOHHO 3allpelle-
Ho» [Alexy, R., 2002a, p. 56]. 9To BecbMa clieliiuyHasg HOpMa, HO OHa UMeEeT
cuAy npeneaeHTa KoHCTUTYLIMOHHOrO cynals.

BTOpEIM INPUMEPOM ABAGETCH YK€ YIIOMSAHYTBIN CAydail 3A€KTPOHHOM IIPO-
BEPKH JaHHBIX. BOABIIMHCTBO YA€HOB II€PBOM KoAreTHH PenepasbHOTO KOHCTH-
TYILIMOHHOTI'O CyZla YCTAHOBHAHM, UTO B CAyYasX «KOHKPETHOH OIIaCHOCTH» 0OIIe-
CTBeHHad 0e30II1aCHOCTb UMEET IPHOPUTET HaJ IIPaBOM Ha CaMOOIIPeIeACHHE B
OTHOIIIEHUHU JaHHBIX, B TO BpeMd KaK B CAydYasdx abCTPaKTHOM OIIACHOCTH JEAO

17 BverfGE 35, 202 (237).

18 91 oxapaKTepHU30BaA 3Ty HOPMY KaK «HOPMY IPOU3BOAHBIX KOHCTUTYIIMOHHBIX IIPaB»
[Alexy, R., 2002a, p. 56]. B kauyecTBe HOpMBI KOHCTHTYILIMOHHBIX IIPAaB OHA JOAIKHA
HaxXOAUTHCH Ha YPOBHE KOHCTHUTYLHH. OHa BBIpaXKaeT OKOHYATEABHOE OI'DaHHYEHUE
prima facie nmpaBa TeaekaHasa, YCTAHOBAEHHOTO IIPHUHIIUIIOM CBOGOABI CPEACTB Mac-
coBoif mHpopMmarnuu [Alexy, R., 2002a, p. 60, 181]. Bapak Bo3pasua, 4To «3Ta IIPO-
U3BOAHAA KOHCTHUTYIIMOHHAs HOpPMa MOXKET AeHCTBOBATH TOABKO Ha CYOKOHCTHTY-
IIHOHHOM ypoBHe». OHa 3aTparuBaeT TOABKO PEaAHU3aIlNI0 KOHCTUTYILIMOHHOIO IIpaBa
Ha CyOKOHCTHTYILIMOHHOM ypoBHe. «Ha KOHCTHUTYIIMOHHOM YPOBHE OHa He HAelCTByeT»
[Barak, A., 2012a, p. 40). He mokeT ObITh HUKAKHX COMHEHHIH B TOM, YTO HOpMa O
IIPOU3BOAHBIX KOHCTUTYIIMOHHBIX ITpaBax AEHCTBYeT Ha CyOKOHCTUTYIIMOHHOM YPOB-
He. OHa ycTaHaBAMBAaEeT KOHCTUTYIIMOHHOCTb MAM HEKOHCTHTYIIMOHHOCTB TOI'O, YTO
TaM HaxonutTcsa. Ho MoXKeT AU OHa czaeaaTsb 3T0 6e3 IPUHAIAEKHOCTH K KOHCTUTYIIV-
OHHOMY YPOBHIO? Bapak HCXOAHUT M3 TOTO, YTO CTEIIEHDb 3alUThl KOHCTUTYIIMOHHOTO
IIpaBa gBASETCH BOIIPOCOM IIPOIIOPIIMOHAABHOCTH, U S cOraaceH ¢ aTuM. Ho pesyab-
TaT aHaAAM3a IIPOIOPIIMOHAABHOCTH — 3TO BCErJa HOPMa B COOTBETCTBUHU C 3aKOHOM
0 KOHKYPHPYIOIINX IPHUHIIHIIAX. DTa HOpMa CyLIecTByeT. [ 3To He MoxKeT ObITh HOp-
MOH Ha CyOKOHCTHTYLIMOHHOM YPOBHE, €CAM PedYb HAET O TOM, YTOObI HMETh IIpa-
BO OTMEHSITh HOPMBI Ha CYyOKOHCTHUTYIIMOHHOM YPOBHE. A €CAU OHA IIPUHATAEKHUT K
KOHCTUTYIIMOHHOMY YPOBHIO, TO H Ha 3TOM YPOBHE OHa OyIeT MMeThb II0CAEICTBHA.
OHa ycTaHaBAHBaeT OKOHYATEAbHOE OTCyTCcTBHE IpaBa [Alexy, R., 2002a, p. 188]
Ha TeaekaHase. LleHTpaabHBIM MOMEHTOM HAeH Bapaka aBaseTcd TO, YTO IIPOIIOP-
ITMOHAABHOCTb He «yMeHbIIaeT o0beM KOHCTHTYIIMOHHOTO IpaBa» [Barak, A., 2012,
p. 6]. HdeticrBuTeabHO, chepa IIpUMEHEHNd IpaBa Kak IIpaBa prima facie He ymMeHb-
mraetcs Boobire. B 3ToM cMbIcae Tpon3BoAHAA KOHCTHTYIIMOHHAS HOPMa HE HMeEEeT
«IIOCAEZICTBHUH OAd Cpephbl OXBaTa IIpaBa» U B 9TOM CMBICAE «HE UMEET ITOCAEICTBUM
Ha KOHCTUTYIIMOHHOM ypoBHe» [Barak, A., 2012, p. 40]. Cdepa neficTBHS KOHCTH-
TYILIMOHHOT'O IIpaBa BCerJa ocTaeTcsd HeudMeHHOW. Ho OHO MOAKHO OBITH CBSI3aHO
C OKOHYATEABHBIMH HOPMaMH, BBIPAOOTAHHBIMH B pe3yAbTaTe PaBHOBECHA. DTOTO
TpebyeT KOHIIEIIIHS KOHCTHUTYIUH. KOHCTUTYIIHS COCTOUT HE TOABKO H3 HEH3MEH-
HBIX IPaB, CBA3aHHBIX C IIPOIIOPIIMOHAABHOCTEIO. [IpaKTHKAa IIPOIIOPIIHOHAABHOCTH
IpuaaeT KOHCTHUTYIIMH KOHKPETHOE COIEepKaHHe B IIpolecce pa3BHUTHULA. [Ias TOTO
4TOOBI IOHATH 3TO, KOHCTHTYIIMOHHBIE IIpaBa [OAXKHBI OBITH 3alyMaHbl KaK IpaBa
prima facie, a He Kak «ompezeAeHHbIe IIpaBa», Kak yrBepxkaaetr bapak [Barak, A.,
2012, p. 40].
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obcTouT Kak pa3 HaobopoT!®. PellleHune moapasyMeBaeT ABe HOPMBI. [lepBad
TAACHUT, UYTO B CAydae KOHKPETHOH OIIaCHOCTH KOHCTHUTYIIMOHHO JOIIyCKaeTCs
SAEKTPOHHAad IIPOBEPKA JaHHBIX, BTOpas — YTO B cAydae abCTpaKTHOH omnacHo-
CTH KOHCTHUTYLIHOHHO 3allpellaeTcd dAEKTPOHHAad IIPpOBe€PKa JaHHBIX. OTO IO-
Ka3bIBaeT, YTO paBHOBECHE MOKET IIPUBECTHU HE TOABKO, KaK B feAe Aebaxa, K
JOBOABHO KOHKPETHBIM HOPMaM, HO U K JOBOABHO aOCTPaKTHBIM HOpPMaM.

YpoBeHb aOCTPAKTHOCTH SACKTPOHHOM IIPOBEPKHU NAHHBIX MOKET OBITH JasKe
npesbinieH. Caydau, CBg3aHHBIE C YEAOBEYECKHM MOOCTOMHCTBOM, SBAGIOTCH
npuMmepaMu. Ilo MHeHHI0 PenepasbHOr0 KOHCTUTYIIMOHHOIO cynaa I'epmanum,
«IpeBpalleHHe YeAoBeKa B IIPOCTOH OOBEKT HECOBMECTHMO C YEAOBEYECKHM
JOCTOMHCTBOM»?°. DTO MOXKHO IIOHHMAaTbhb KakK 3asgBA€HHE O TOM, YTO B CAydadx,
KOT/Ia YeAOBEK ITPeBPAIaeTCs B OOBEKT, IIPHHIIUII YEAOBEYECKOI'0 JOCTOMHCTBA
MMeeT IIPEUMYIIEeCTBEHHYIO CHAY HaJ BCEMH APYTUMHU npuHImnamu [Alexy, R.,
2016]. TpyaHo IpeacTaBUTE cebe COCTOSTHHE IIPEBOCXOACTBA C ellle 6oaee BBICO-
KOH CTENeHBI0 abCTPaKTHOCTH.

3. IIpaBHAA H YCAOBHSA

Bapak o1iieHHA cBoe OCHOBHOE IIpaBHAO paBHOBecus [Barak, A., 2012, p. 11] -
COOTBETCTBYIOILlee, KAaK s IIBITAACS II0KA3aTh BBIIIE, B PEIIAIONINX ACIEKTaX
3akoHy 0 paBHOBEeCHU B HHTepIpeTarnu PopMyAbl Beca — KaK «CAHUIIKOM ab-
cTpakTHOe» [Barak, A., 2012, p. 542]. B To ke BpeMs OH TOBOPHUT O «CIEIH(PH-
YEeCKOM IIpaBHAE PABHOBECHS, [KOTOPOe| HAXOAUTCS Ha CAHIIIKOM HHU3KOM yPOB-
He abctpakuum» [Barak, A., 2012, p. 542].

Ha astom ¢oHE OH mpemparaeT HACIO «TPETBETO IIpaBHAA PABHOBECHSI»
[Barak, A., 2012, p. 542], KoTOpoe HAXOAUTCS Ha «IIPOMEKYTOYHOM YPOBHE ab-
crpakuum» [Barak, A., 2012, p. 543]. Ecau oH yTBep:KaaeT IIPU 3TOM, YTO KPO-
Me OCHOBHOTO IIPaBHAA PAaBHOBECHS CYIIECTBYIOT MeHee aOCTpaKTHBIE ITPaBH-
AQ, OTHOCSIIMECS K PABHOBECHIO KaK K CIIOPHOM IIpolleAype, TO g C 3TUM He
coraaceH. CyIlleCTBYIOT TOABKO [Ba IIpaBHAA PaBHOBECHsd: 3aKOH O pPaBHOBeE-
cuu, BbIpazkeHHBIH PopMyaoi Beca, U 3aKOH 0 KOHKYPHUPYIOIIMX ITPHUHIIHIIAX.
Ux abcTpakTHasa OpUpoda IBASIETCH YCAOBHEM PAIlHOHAABHOCTH PABHOBECHS.
Ecam ke ccblaKy Ha 6oaee HH3KHE YPOBHH abCTPAKTHOCTH MOIKHO TPAKTOBATh
KaK CCBIAKY Ha PasAHYHbBIE YPOBHU abCTPaKTHOCTH yCcAOBUiH pedepennu (C) —
Bapaxk mnHOTza roBopuT 371ech 06 «ycaoBHax» [Barak, A., 2012, p. 543], — a mor
OBI coraacuThCs. BazkHBIM TpeboBaHMEM PaIlMOHAALHOCTH PABHOBECHS SIBASIETCS
TO, YTO HOPMBI, CO3ZIaBaeMbIe IIyTeM PABHOBECHS B COOTBETCTBHHU C 3aKOHOM O
KOHKYPHUPYIOUUX IPUHITUIIAX, UMEIOT JOCTATOYHBIH yPOBEHb aOCTPAKTHOCTH, a
TaKKe MOCTATOYHBIH YPOBEHb KOHKPETHOCTH. IT0 TpeboBaHHe MOXKHO HA3BaTh
«TpeboBaHNEM ameKBaTHON abCTPAKTHOCTH U KOHKPETHOCTHy. TpeboBaHue agek-
BaTHOM abCTPaKTHOCTH M KOHKPETHOCTH HOPM, IIOPOXKIAEMBIX PaBHOBECHEM,
NEeHCTBUTEABHO CBSI3aHO C TpeboBaHMEM abCTPaKTHOCTH [BYX OCHOBOIIOAATAIO-
X HOPM, KaCaOIINXC PABHOBECHS, HO OJTHO HE MOXKET 3aMEHHUTH APYToe.

10 BVerfGE 115, 320 (364).
20 BVerfGE 109, 279 (312).
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BanenmunH Banenmunoeuu Epwoe -
npe3uderm Poccutickozo 2ocyoapcmaeHH020
YyHusepcumema npasocyoust, 00OKmop 1opu-
Juueckux Hayk, npogeccop, 3aCAYKeHHbLU
topucm Poccutickoii Pedepayuu, 3acnyrKeH-
Holll Oesimenv Haywku Poccutickoii Pede-
pauuu, axademur Poccuiickoli axademuu
ecmecmeeHHblX Hayk — ommemusn 70-ne-
mue 14 Hosbps 2020 e.

BaaenTuH BaseHTHHOBUY — OOMH W3 HAIIHU-
OHAABHBIX AHUEPOB B 00AACTU IIpaBa, AUAEP-
CKHE CIIOCOOHOCTH KOTOPOTO — PE3YALTAT TPY-
MOAIOOHSI, IIEAEYCTPEMAECHHOCTH, €XKEeIHEBHOTO
HaIIpsgKE€HUS HWHTEAAEKTa U BOAM. BaaeHTuHa
BasentunoBuua EpiioBa oTanmdaioT orpoMHas
camMooTnada B AIOOBIX ITPOEKTAaX, OTBETCTBEH-
HOCTB 3a MOPYYEHHOE IeA0, CIIOCOOHOCTDH TOYHO
U OBICTPO OLIEHUTH CUTYAIUIO U IIPUHSTH PEIIeHUE.

Baaentun BasenTuHoBUY EPIloB poAMACS U IPOBEA IOHOIIIECKUE IOl B I'O-
pone Tpowuiik YeasaOuHCKOE obAacTH, KOTOpPBIH HaumHag ¢ XIX B. cTaa ogHUM
U3 KyABTYPHBIX IIeHTpoB HOxkHOro Ypasa. Ilocaenmyromas cyapba cBs3asa Ba-
AeHTHHaA BasentnHoBu4a ¢ MOCKBOH, C aKTUBHOH A€ATEABHOCTBIO B CyZIEHCKOM
coobitectBe Poccuu. FOpunmaeckoe obpaszoBanue BaaeHTHH BareHTHHOBUY 110-
Ayaua B MI'Y umenu M.B. AomoHOCOBa, IOPHUANYECKUH (PaKyABTET KOTOPOTO OH
okoHYHA B 1979 r. CBo0O IpodheCCHOHAABHYIO Kapbepy, KaK U Ccyab0y, cBsa3aa
c npaBocyaueM: B 1979 r. ObiA n30paH HapOAHBEIM cyabei 2KeAe3HOIOPOKHOI0
parioHHOro HapoAHoro cyaa r. MockBblI (HbIHe — KonTeBCcKMil palloHHBIH cyq), B
nepuon ¢ 1987 o 1990 r. aBagacd npeacenaTeAeM 3TOro Cyaa.

Cynetickas paboTa IIpugasa HOBbIE ITOOYAHUTEABHbIE CTUMYABI K HAYIHOH HC-
CAEIOBATEABCKOH esaTeABHOCTH. B 1986 rogy moa pyKoBOACTBOM Ipodeccopa
C.B. Bo6oToBa BasenTnH BareHTHHOBHY 3aIIUTHA KaHIUIATCKYIO AUCCEPTAa-
U0 Ha TeMy «TeopeTHdyecKue BOIPOCHI CyAeOHOr0 IpaBOIPUMEHEHHSI», B KO-
TOPO# IIpeaMeT €ro HaydHOrO HCCAEHOBaHHS COCTAaBHUAU HpobaeMbl 3pdeK-
THUBHOCTH CyAe0HOro mpaBoIpUMEeHEHUS, JaAbHeliIllee pa3BUTHE U COBEPIIIEH-
CTBOBaHHE COBETCKOI'O 3aKOHOIATEABCTBA, CBOEBPEMEHHOI'O U KA4YECTBEHHOT'O
aHaau3a CcyneOHOM IpaKTHKH. YXKe B IEPBBIX HAYYHBIX paborax BaseHTUH
BaaenTHHOBHMY nomHUMaeT (PyHAAMEHTAABHBIE BOIIPOCHI IPABOBOTO U HHIU-
BHUIYaAbHOTO CyZeOHOTO PETYAUPOBAHUS.

B 1990 rogy B.B. EpioB nnepekaiodaeTcda Ha IEAATOTUYECKYIO AEITEABHOCTD
B Poccutickoi#t mpaBoBol akageMuu MuHuctepcTBa roctuniuu Poccutickoit de-
[epaluu, Te OPOXOOUT IyTh OT AOIEHTA, 3aBEAyIOIIeTo Kadeapoil, mekaHa
dakyapTeTa 1o nepsoro npoperropa. C 1995 roga o 2001 r. oH — IPe3UOEHT
Poccuiickoit mpaBoBoit akanemuu Munrocra Poccuun.
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B 1992 romy B.B. EpmioB 3amuTHA JOKTOPCKYIO auccepraruio «CymeOHas
BAACTB B IIPaBOBOM I'OCyZapCTBe», B KOTOPOH IIpeACcTaBUA TEOPETHIECKUH aHa-
AW3 U ITPAKTUYECKHE PEKOMEHIAIINHU 10 OCYIIECTBACHHIO CyLe0HOH pepopMEI B
YCAOBHUSIX pa3deAeHUs BAacTed B oOHoBAdmomleiica Poccuu. Kak y4ueHbIit oH OT-
CTauBaeT IIOAOXKEHHUS O INPUOAMKEHHH IIPaBOCyIUd K HaCEACHHUIO U obecriede-
HUH OOCTyIIa IPakaaH K MUPOBOU IOCTHIIMH, O HELIEAECOOOPA3HOCTH CO3JaHUS
B CyZeOHOH cuCcTeMe OPraHHU3aIllMOHHO CAMOCTOSITEABHBIX CIIEIIHAABHBIX CYIOB,
YTO MOXKET IIPUBECTH K pa3pyLIEHUIO0 eUHCTBA CyaeOHOM IpakTUKU. B nuccep-
Tanuu OOOCHOBAaHBI HEOOXOAMMOCTb BBEICHUS AllEeAASIIMH BMECTO KaCCaIlHH,
YKPEIIA€HUS MIPUHIUIIA HECMEHAEMOCTH Cyne#, ILeAeCOO0pPa3HOCTh YydacTHUd
rpaskziaH B OTIIPABACHUU IIPaBOCYIUsl B KadeCTBE IPHUCIKHBIX 3acernaTesci.
2K13Hb nTokazasa BEpPHOCTD JAaHHBIX HAYYHBIX BBIBOIOB.

C 2001 roga B.B. EpiroB craHoBuUTCS ITIEPBBIM peKTopoMm Poccuiickoit aka-
gemun npasocyaud, B 2014 r. nepeuMeHoBaHHOM B Poccuiickuii rocymap-
CTBEHHBIH YHHUBEPCHUTET IIPABOCYAMS, KOTOPBIH OH M BO3TAABASA II0 HOSOPH
2020 r. TanaHT U AUDEPCKUE KadecTBa BarenTrHa BaseHTHHOBHYA, €T0 Ipea-
CTaBAGHHS O CHCTEMe HEIIPEepPBIBHOM ITOATOTOBKH KaapPOB OAd CyHeOHOH cu-
CTEMBI II03BOAHAHU €My HE TOABKO CO34aTh INPAKTHYECKHU C HYAS MOIIHBIN BY-
30BCKHIl KOMIIAEKC, HO U cOOpaTh BBICOKOIIPO(ECCHOHAABHBIH KOAAEKTHB IIe-
JaroroB, YI€HBIX-COPATHHUKOB. B HacTodllee BpeMss YHHUBEPCUTET — OOHUH M3
daarMaHOB OTEYECTBEHHOM IOPUCIPYACHIINH, Iae obydarorcsa 6oaee 22 ThIcad
CTYZIEHTOB KakK B MockBe, Tak U B 11 duanasax (Tomck, XabapoBck, Yeas-
6uHCK, PocToB-Ha-/lony, Boponex, Kazans, Caukr-IleTepOypr, Huxxuuit Hos-
ropoxn, Upkyrck, Kpacuogap, Cumdepomnoas). ExxeronHo B YHUBEPCHUTETE I10-
BBINIAIOT KBaAuUKAaIUio O6oaee 17 ThIcad caymiaTeAed cyneOHOM CHUCTeMBI
Poccutickoit denepanuu.

B.B. EpiuoB Ha OpOoTAXKEHHUHU BCErO BPEMEHU — PEKTOpP-HOBaTOp. B ocHoOBe
€T0 BHIEHUS ITOATOTOBKH IOPHUANYECKHUX KaIPOB HECKOABKO ITPUHIIUIINAABHBIX
IIpaBUA, OT KOTOPBIX OH HE OTCTYIIAET ¥ BCEMEPHO ITOAIEPKUBAET: a) OpraHu3a-
IIUOHHBIE (DOPMBI COBPEMEHHOI'0 IOPHANYECKOT0 00pa3oBaHUd He MOTLYT orpa-
HUYUBATBHCH KAACCUYECKON MOJEABIO YHUBEPCUTETA — COBPEMEHHAS KOHIIEIIITHS
IIeHTpa IOPUCHPYAEHIINHN MHPOBOI'O yPOBHHA MOAXKHA HCXOAUTH M3 CHUCTEMHO-
CTU U HEIPEPBIBHOCTHU IIOATOTOBKHU M BKAIOYATH B €QUHYI0 OPTaHU3aIIHOHHYIO
cucreMy COOCTBEHHYIO IIIKOAY, KOAAEIIK, IIOATOTOBKY IOPHUCTOB BCEX CTYIIEHEH
BBICIIIET0 00Pa30BaHUs, COOTBETCTBYIOIINE IIPEAMETHBIM ITPOOUASIM AUCCEPTAa-
IIMOHHBIE COBETHI, a TAKXKE IIePEIOATOTOBKY U ITOBBIIICHHE KBAAU(DUKAIIUH Cy-
aeti, pabOTHUKOB amapaToB CyAOB U IPEACTABUTEACH APYTUX IOPUIUYECKUX
mpodpeccuti; 6) By3 KaK COIIMAABHBIH HHCTHUTYT IOAXKEH OBITH «pabpHKOH po-
CcTar, «Ky3HHUIIEH KaapoB», IIPEAOCTABAATH BO3MOXKHOCTH IITPOECCHOHAABHOI'O
U KapbEpPHOTO IIPOABUXKEHUS MOAOIBIM CIIEIIMaAMCTaM, OTKPbIBATH COIIHAAb-
HbIe AUQTHI JAS TAAAQHTAMBBIX, YBACUEHHBIX, 3a00TaImxca o OyayiieM By3a U
CTpPaHbI Pa0OTHHUKOB; B) BO BCeX HAYHMHAHUIX OPUEHTHPOBATHCS Ha AYYIIIHE [10-
CTHMXKEHHH KaK B HayKe, yieOHOM IIporiecce, TaK M B CO3/IaHHH MaTepPHAABLHO-
TeXHUYeCKOoH 0aspl. 3aboramu B.B. EpmnioBa crpodrTcsa B MAaHUPYIOTCH K BO3-
BEZICHHUIO COBPEMEHHBIE 3[JaHHUSA — ABOPILBEI HAYKU B MOCKBE U B roponax, rae
b6asupytorcda puanassr PIYII.
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B.B. EpioB o6aagaeT 1eHHOM CIIOCOOHOCTRIO Pa3TAIIETh U OTMETUTE CTpa-
TETUYECKH Ba’KHbIC HAIIPABACHUS PA3BUTHA YHHUBEPCHUTETA — TaKHeE, KakK HAy4-
HOE ¥ MeTogu4ecKoe obecrieueHue nesTeAbHOCTH BepxoBHoro Cyna Poccuiickoi
deneparuu, 9KCcrieptHas pabora B Cosere cyneii Poccutickoit ®enepaiiuu, cos-
naHve BoeHHOro 1ieHTpa, IPeaCTaBAGIONIETO €IUHCTBEHHOE 00pa3oBaTEAbHOE
YUpEXRAEHUE B CTPAHE CO CIIEIIMaAH3HPOBAHHON IOPUANYECKOMN OATOTOBKOH B
o6AacTU BOeHHOH ocTUIIMH. [Ipu Bcell cBoell 3aHSITOCTH OH YMEET YAEAATh He-
00xXoauMoe BHHUMAaHUE 00HO8PEeMEeHHO U IIpolleccaM, U UX pe3yAbTaTaM, U, YTO
caMoe BazKHOe, AIoIM, UX co3garoinuM. B.B. EpnioB o6aazaeT moTpscaroniyMm
Ka4eCTBOM YBEPEHHOCTH B IIPABHABHOCTH TOIO, YTO AEAAET By3. IJTa YBEPEH-
HOCTH Aujepa IepenaeTcs U ero KOAAETaM.

B 2008 rony B.B. Ep1ioBy IpHucBO€HO 3BaHHE «3aCAYKEHHBIH AedTeAb HAYKH
Poccutickoit ®eneparium».

B Hacrogdiee BpeMsa B AedreAsbHOCTH B.B. EpiioBa TeCHO IepenaeTaroTcsd
4eThIPE OCHOBHBIX HAIIPABACHHA: aAMHUHHCTPATUBHOE, HAy4HOE, IIefarorude-
CKO€ U IIPaKTHUYECKOE.

B TeyeHHe MHOTHX AET OH SIBASIETCS IIpencenareseM Bricmied sk3ameHallu-
OHHOM KOMHCCHH II0 IIPHEMY KBaAU(PHUKAIIMOHHOI'0 9K3aMeHa Ha IOAXKHOCTD Cy-
[bU, IIAOJOTBOPHO paboraeT B HaydyHO-KOHCYABTATHBHOM coBeTe ITpu Bepxos-
HoMm Cyne Poccutickoit deneparinu.

Cdepy HayuHbIXx MHTEpecoB B.B. EpiioBa cocTaBASIOT IIPOGAEMBI TEOPHU
IIpaBa, IIPaBOTBOPYECTBA, IIPABOIIPUMEHEHHS, KOHCTUTYIIMOHHBIX OCHOB Cy-
AeOGHOM BAACTH, CYOOYCTPOMCTBA U CYZOIPOM3BOACTBA, MEXKIYHAPOMLHOIO IIpa-
Ba, IPasKIaHCKOTIO IIpaBa, XKHAUIIHOTO IIpaBa, TpynoBoro Inpansa. Co3maHHas
UM Hay4dHasl IIIKOoAa MHTEIPATUBHOIO ITPABOIIOHHMMAaHMUA CHHCKasa IIPH3HAHHE
U yBasK€HHE HE TOABKO B HaIllel CTpaHe, HO M Ha IIOCTCOBETCKOM IIPOCTPAaH-
cTBe. Pa/ cOBpeEMEHHBIX yUE€HBIX-IOPUCTOB Poccuu Takske BUAAT BBIXOJ U3 KPU-
3uca IOPUANYECKON HayKU B (POPMHUPOBAHHHM M peasH3alluy Ha IIPaKTHKeE [10-
CTHXKEHUH HHTErPATHUBHOTO ITPABOIIOHMMAaHUdA. B KOHTEKCTe HHTErpaTHUBHOTO
oaxoAa K IIOHMMaHHIoO ITpaBa B.B. EpiioB paccmaTpuBaeT HOBOE BESHHE B
drrocopH, KOTOPOE IIOAYIHAO Ha3BaHHUE «METaMOAEPH», BAUSHHIO KOTOPOIO
Ha COBPEMEHHYIO TEOPHIO ITpaBa IocBdlllcHa ctaTbkd B.B. Epmosa «IlpaBo B
KOHTEKCTe apaaurMbl MeTaMoAepHar .

B nenTpe Hay4yHoro nouncka B.B. EpiroBa npoaoaXKaoT HaXOOUTECA BOIIPO-
CBI cyzmeOHoro mpasoTBopdecTBa. [Io ero o00CHOBaHHOMY, XOPOIIIO HAy4YHO U
IIPAKTHUYECKH apTyMEHTHPOBAHHOMY BBIBOZY CYAbI, OCOOEHHO BBICIIIETO 3BEHA
CyZeOHOM CUCTEMBI, He MOTYT U He JOAXKHBI 3aHUMATHCS IIPABOTBOPYUECKOH me-
ATEeABHOCTBIO, IIOCKOABKY B IIPOTHBHOM cAydae OymeT HapyluaTbcs (pyHIaMeH-
TaABbHBIM ITPHUHIUII IIPABOBOI0O I'OCyAapCTBa — HNPHUHIMII PAa3NEACHUd BAACTEH,
COrAaCHO KOTOPOMY CyAeOHas BAACTE HEe HAIEAdETCS ITPABOTBOPYECKUMH (PYHK-
muamu. Boaee 1oapoOHO BOIIPOCHI, CBSI3aHHBIE C aHAAW30M apryMEHTOB «3a» U
«IIPOTHB» CyAeOHOTO IIPaBOTBOPUYECTBA, paccMoTpeHb!l B.B. EpIIoBEIM B cTaThe
«CynebGHOe IIpaBOTBOPYECTBO: Pro et contran?.

! Cwm.: IlpaBocynue/Justice. 2019. T. 1, Ne 2.
2 IpaBocyaue/Justice. 2020. T. 2, Ne 1. C. 7-35.
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B mayunbsix uspickanusx B.B. EpiioB o6paiaercs K pruaocopCcKo-mpaBoBo-
My HaCAE€IHWIO BBIAAIOIIMNXCS MBICAUTEAEH ITPOIIAOTO, CYKIAEHHUT KOTOPBIX OTHO-
CUTEABHO ITpaBa U roCyJapCcTBa COXPaHIIOT aKTyaAbHOCTb U CETOHA. AHAAU3U-
pys Belmarontuiica Tpyn «Puaocodusa mpaBar KaacCHKa HeMeElKoH uaocodpunu
Feopra Buavreasma ®punprxa 'ereas, B.B. EpmioB npeanpuHsia IIOIBITKY CO0-
CTBEHHOU MHTEpPIIpPeTaIlNU [IPaBOBBIX KATETOPUH «IIpaBo» U «<HETIPABO» C yIETOM
OCHOBHBIX ITO3UIIMH HMHTErPATHUBHOTO IIOAXO/a K IIOHMMAaHUIO IIpaBa U COBpe-
MEHHBIX ITpobAeM cymeOHOTo mpaBonpuMeHeHUs. CBoe BUAEHHE COOTHOIIIEHUS
npaBa U Henpasa B.B. EpiioB u3a0xua B craThe «IIpaBo U HENIPaBO C IIO3ULIUH
I'.B. Tereas»®.

B oTeyecTBEHHOH IOPUANYECKON HAYKE IIPOAOAXKAETCI JUCKYCCHS I10 BOIIPO-
Cy O IIPUPOJIe U MECTE B CHCTEME IIpaBa U IIPAaBOBOM PETYAUPOBAHUU ITPUHITU-
0B ITpaBa. TpaAuIIMOHHBIN IOAX0A K TOHUMAaHUIO IIPUHITUIIOB IIpaBa KakK «OC-
HOBOIIOAQTAIOIINX UIEH», «OCHOBHBIX HAYaA», (IIOAOXKEHUH» U T. [. [I0/IBEPraeTcs
CO CTOPOHBI YIEHOTO CIIPaBEeIANBOI U 000CHOBAHHOM KPUTHKE. B aTOM acmekre
OPUTHHAABHOHM IIpeACTaBASeTCH KOHIIEIIIHNS IIPHHITUIIOB IIpaBa, pa3paboTaH-
Hag B.B. EpuioBsIM Ha OCHOBE HMHTETPATHBHOIO IIOAXOMA K HCCAEIOBAHHIO U
IIOHUMAaHHIO IIpaBa, U3A0XKEHHas UM B MoHorpaduu «[IpaBoBoe M MHIUBHILY-
aABHOE PETYANpPOBAHME OOIIIECTBEHHBIX OTHOIIIEHH!, a TaKKe B psie ImybAruKa-
IIU# B KypHaae «Poccuiickoe mpaBocyauer. YIUTBIBas 3T0, 00paTHM BHUMAaHMeE
Ha HauboAee BasKHbIe MOMEHTHI ITO3UIINU ITpodeccopa B.B. Epiiosa.

HNuTerpaTuBHAas TeOpHs IIpaBa, KOTOpyIo pazpabarsiBaeT B.B. Epiios, ucxo-
JUT U3 TOTO, YTO HEZOILyCTHMO CBOANUTH UCTOYHUKH IIpaBa U ero (POpPMBbI UCKAIO-
YHUTEABHO K HAIIMOHAABLHBIM IIPABOBBIM akTaM. [IpaBo, 1o yOEKIEeHUIO YIeHO-
ro, OOBEKTHBHO BBIPasKEHO B eHHON cHucTeMe (DOPM MEeXKIYHapOITHOTO U BHY-
TPHUTOCYyAapCTBEHHOIO IIpaBa, 0XBaThIBAIOIIIEH OCHOBOIIOAATAIOIIHE ITPUHITUIIBI
MEXKIYHapOLHOTO IIpaBa; MEXKAYHAPOAHBIE JOTOBOPBI; MEXIYHapOIHbIE OObI-
JaH; OCHOBOIIOAATAIOIIME IIPHUHIIUIIBI POCCUMCKOT0 IIpaBa; HallMOHaAbHbIE IIpa-
BOBBIE aKThl; [IPABOBBIE JOTOBOPHI U OObIMAK POCCHHICKOTrO IIpaBa. Paccmarpu-
Bad IIPUHIUIILI [IpaBa B KA4YECTBE CAMOCTOSITEABHBIX PETYASTOPOB IIPABOOTHO-
mwenwuti, B.B. EpiioB neaaet BBIBOJ O TOM, YTO B IIpaBe B IIEAOM HET IIPOOEAOB,
OHHU MOTYT OBITH TOABKO IIPE3Ke BCEro B IIPABOBBLIX aKTaX. [IpaBOIpHUMEHUTEAD
B cAy4ae oOHapyzKeHUd ITpobesa B IPAaBOBOM aKTe A HAXOXKIEHUS COOTBET-
CTBYIOIIIETO IIPABOBOI0 PETyAdTOPa, HEOOXOAUMOTO IIPH PEIIEHUH KOHKPETHOIO
[eAa, TOAKEH o0pallaThbCcd K IIPUHIIUIIAM IpaBa.

B.B. EpmoB noaroroBua u onyoankosaa 0oaee 270 pabor. Hauboasee 3Ha-
ynMble u3 HUX: «CTaTyc cyza B mpaBoBoM rocyzapcrse» (M., 1992); «Teope-
TUYECKHE U MPaKTUYECKHUEe ITPoOAeMBbl HMPHUMEHEHHsS TPyHoBoro mpasa» (M.,
1992) (B coaBrt.); «CynebHoe mpaBompumerenue» (M., 1993); «TpymoBo# moro-
Bop» (M.,1998, 2000) (B coaBT.); «IIpaBOBOE U MHAWBHIYyaAbHOE PETYAUPOBaHUE
ob11IeCTBEHHBIX oTHOIIeHU» (M., 2018). B aToM romy BhIIlIAa B CBET €0 MOHO-

3 Poccutickoe npaBocyzue. 2020. Ne 9. C. 5-13.

4+  Epmos B.B. [IpaBoBoe 1 HHIUBUAYAABHOE PETYAUPOBAHME OOIIECTBEHHBIX OTHOIIIE-

HUH : moHOTp. M. : PT'YII, 2018. 628 c.
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rpacus «PeryAnpoBaHe IIPABOOTHOIIIEHU . B 9TOM PyHIaMEHTAABHOM TPYIE
IIPEACTABACHBI CAEIYIOIME CYKIAEHHUI aBTOpa OTHOCUTEABHO IIPUPOABLI U CYIII-
HOCTHY IIPUHIIMIIOB IIpaBa. IPUHIUIILI IpaBa — 3TO PETYASTOPHI IIPABOOTHOIIIE-
HUH; IPUHIINIEI IIpaBa — «I0POXKHAad KapTar JAd IIPaBOTBOPYECKUX OPTaHOB B
IIpoliecce KOHKPETHU3aluY UMH IIPUHIINIIOB [IpaBa U BeIpabOTKH HOPM IIpaBa;
IIPUHIIUIIBI ITpaBa U HOPMBI IIpaBa — pa3AUYHBIE PETYASITOPBI IIPABOOTHOIIIEHUH;
IIPUHIIMIBI IIpaBa — IIEPBUYHBIN 5A€MEHT CHCTEMBI IIpaBa; IPHUHIIUIEBI IIpaBa
MOTYT IIPUMEHSITHCS HEIIOCPEACTBEHHO.

Uspauuerii B.B. EpmoBriM 1HKA paboT, HOCBHAIIEHHBIX HHTETPATUBHOMY
IIPaBOIIOHUMAHUIO, COCTaBAsSIeT 0a3UC OTEYEeCTBEHHOM Teopuu IpaBa. Mac-
ITa0OHBIM MBIIIIACHHEM YYE€HOTO OXBadeHbI, TAKUM 00pa30oM, OCHOBHBIE ITpobae-
MBI TEOPHUH IIpaBa U CyAeOHOH BAACTH.

Ero KOMIIETEHIIMHY MHOTI'OITIAQHOBBI: OH W PYKOBOAHUTEAL €AUHCTBEHHOI'O B
CBOEM poze o0pa30oBATEABHOIO YUPEXKIECHUS, TAe HE TOABKO TOTOBAT Kaaphbl
[As cyneOHOM CHCTeMBbI, HO U OCYIIIECTBASIOT IIOBBIIIIEHHE KBaAUMDUKAIINN OeH-
CTByIOIlME (pefiepasbHblE 1 MHUPOBBIE CYAbH; OH BO3raaBAdeT BBICIIIyIO 5K3aMme-
HaIIMOHHYI0O KOMMCCHIO IIO0 IIPHEMY KBaAH(PHUKAIIMOHHOIO dK3aMeHa Ha JI0AXK-
HOCTBb CyAbH, K IIOAHOMOYHSM KOTOPOH OTHOCHUTCH OLI€HKA 3HAHWM, YMEHUUN U
HAaBBIKOB y IIPETEHACHTOB Ha BBICIIIHE CyAEHCKHE HOAXKHOCTH; OH U YIE€HBIH —
OCHOBATEAB IIIKOABI HHTETPATHBHOIO ITpaBonoHuManud. B 2020 rony BaaeHTHH
BaserntnHoBuY EpmoB mu3bpaH mpes3uzieHTOM PoccHIICKOro rocyzapCTBEHHOIO
YHUBEPCUTETA ITPABOCYAU.

5 Epwos B.B. PeryaupoBaHie IpaBOOTHOIIEHHNY : MoHOTp. M. : PI'YII, 2020. 564 c.
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Po6epty Anekcu — 75 nert

H3zeecmHblil 8cemy Mupogomy 1opuouUecKo-
MY coobwecmsy cospemeHHbll Hemeykull
YueHwlll — ropucm u ¢puniocogp npasa, uUnieH
pedaKyuoHHo20 cogema sKYypHasaa «I[Ipaeo-
cyoue/Justice» Pobepm Anexcu poouncst 8
I'epmaruu, e 2opode OnvoeHbypee, 9 cen-
msibps 1945 r.

K aerHemy cemectpy 1968 r. oH IpUCTYIIHA
K HU3YYEeHHIO IOPUCIPYAEHIIMHU U (PUAOCODUH B
l'erTuHreHCKOM yHHBepcuteTe I'eopra ABrycra.
[To cmenmaabHOCTH «(puAOCODHSI» OH YIHACS B
ocHOBHOM y I'toHTepa Ilatmmra. Ilocae mepso-
ro ToCydapCTBEHHOI'O IOPHIUYECKOIO 3K3aMe-
Ha B 1973 1. mo 1976 r. paboTaa Ham OUCCEP-
Tanuet «Teopus IOPUANIECKON apTyMeHTAIU.
B 1982 rogy 3a 5TO HccaegOBaHHE, BIIEPBBIE
ornybAmMKoBaHHOE B 1978 T., OH IIOAYYHA IPEMHUIO (PHAOAOTO-UCTOPUIECKOTO OT-
neaeHnst ARaneMuu HaykK B ['ertuHreHe. B 1976 romy P. Aaekcu mocTymmma Ha
IOPHUINYECKYIO ITOATOTOBUTEABHYIO CAYKOY, KOTOPYIO OKOH4YHA B 1978 1., cnas
BTOPO¥ TOCYIapCTBEHHBIN IOPUANYECKUN 3K3aMeH, U no 1984 r. paboraa ac-
cucrentToM Paabcpa [patiepa Ha Kadenpe obiieii Teopuu npaBa B ['eTTHHreHe.
B 1984 rogy oKOHYHA IOPUAUYECKUH (PaKyAbTET ['€TTHHI€HCKOTO YHUBEPCUTETA
10 ImpenMeTaM IIyOAWYHOrOo IIpaBa U (puaocodpuu npasa. Tema ero HOKTOPCKOH
avccepranuu — «Teoprd OCHOBHBIX IIpaB», OH 3allUTHA ee B 1986 r. B 'eTTUHTEH-
CKOM YHHUBEPCHUTETE 10 PYKOBOACTBOM Ipodeccopa P. Apaiiepa. C 1986 roma
paboraa mpodeccopoM, 3aBeayroIMM Kadenpod dpraocodun mpaBa 0pUaHYe-
ckroro pakyabreTa Knuabckoro yHuBepcurera uMeHH Xprucruana Aasopexra (Cep-
manud). B Hacrogmiee BpeMa rmpodeccop PobepT AreKcH HAXOAUTCS Ha IIEHCHH,
HO IIPOOAXKAET Hay4YHbIE UCCAEIOBAHUS.

C 1994 o 1998 r. mpodpeccop AAEKCH ObIA TPE3UAEHTOM HEMEIIKOTO OTIEAE-
HHUS (ceKInH) MeskayHapoaHoH accoruanuu (UA0CO(UH IIpaBa M COIMAABHOH
dprrocodpuu. OH IBASIETCS eHCTBUTEABHBIM YACHOM AKaZleMUH HayK B ['eTTuH-
reHe.

C 2002 rozma cocToUT AEeUCTBUTEABHBIM YAEHOM (PHAOAOTO-UCTOPUYIECKOTO OT-
neaeHnda Akanemuu Hayk ['erruHreHa. [Ipodeccop Aaekcu HarpazkaeH rocygap-
cTBeHHBIMH Harpagamu PenepatuBHO# Pecnybamku I'epmanwnm. B 2013 romy
OH CTaa AaypeaToM IIpeMuu I. Kuadg 3a ycrexu B Hayke. 3a BblIaoIIUica BKAA
B pa3paboTky PyHIaAMEHTAABHBIX MPOOAEM TEOPHU U (PHUAOCO(HUU IIpaBa YHU-
BEPCHUTETHI pdna rocygapcTB Mupa — bpasuaug, Apreatuna, Uraauga, Koaym-
6ust, Mekcuka, Ilepy, Ilopryraaus, CaoBakus, Yexus, DCTOHHUS — IPUCBOUAU
mpodeccopy PobepTy AreKCH 3BaHHUE IOYETHOIO JOKTOPA.

Kpyr HaygHBIX HHTEPECOB mmpodeccopa PobepTa AaeKcH OoUeHb ITHPoKUuii. OH
OOWHAKOBO YCIIEIITHO HCCAEAYET IIPOOAEMBI COOTHOIIIEHU IIpaBa U MOPaAH, TE€O-
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PHH IOPUANYECKOTO JUCKYPCa, ITPaB YeAOBEKA, METOJOAOTHH IOPUANYIECKOH Ha-
YKH, TEOPUU CIIPABEIAUBOCTH, TEOPHUH HOPM, IPABOBOM CHUCTEMBI, [IPUHITUIIOB
npaBa u ap. MHorue ero paboThI TepeBeleHbl Ha HHOCTPAHHbBIE SI3bIKU: aHTAUN-
CKHUM, HUCIIAHCKUM, KUTAUCKUUN, KOPEUCKUH, PyCCKUN, XOPBATCKUMN, UTAABSIH-
CKHH, TIOPTYraAbCKUil U Tiepeusdnanbl. Cpeau HUX Takasd (pyHOaMeHTaAbHas
MoHorpadus, Kak «Teopusa opuamdeckodl aprymeHranmm» (1978), npenmerom
KOTOPOM CTaAW OCHOBHBIE ITPOOAEMBI TEOPUH ITPUHSITUS IOPUAUIECKOTO pellle-
Hus. [AaBHBIN BOIIPOC, TIOCTaBAEHHBIN B UCCAEIOBAHUN, COCTOUT B TOM, MOXKET
AV FOPUCIIPYAEHIUS BBIPA00OTATE OOIIEITPUHATHIE KAHOHBI, ITPABHAA, KOTOPEIE
obecriedyuBalOT PAIlMOHAABHBIM KOHTPOAD 34 IOPUAHUYUECKON AeATEABHOCTBIO IO
IIPUHATHIO IIPaBOIIPUMEHUTEABHBIX pellleHui. [lo MHeHHIO aBTOpa, y aHaAu-
3UPYIOLINX YKA3aHHYIO ITPOOAEMY CAOKHUAOCH YOEKIEeHHE B TOM, YTO B OCHOBE
OPUHSTHSA IIPABOIIPUMEHHUTEABHOTO IOPUANYECKOTO PEIIeHUd ACXKAT HE TOABKO
TaKHe, UCKAIOUUTEABHO IOpUAndecKue (PeHOMEHBI, KAK HOPMAaTUBHBIN IIPaBO-
BOM aKT, IPEOAUIINS, I0PUANYECcKas IIPaKTUKa U JOTMaTHKa, TPaaUuIMOHHAS
IOPUANYECKAas METOOOAOTHS, HO B IPOOAEMATHYHBIX CAyYasaX — U «BHEIOPUIUYE-
CKHe» II0 CYIIIeCTBY CPELCTBA, T. €. MOPAAbHbIE OIIEHKHU.

B ¢dyrmamenTasbHOi pabotre «Teopus OoCHOBHBIX mpab» (1985) P. Aaekcu
aHAAM3UPYET MOCTATOYHO IIUPOKHY KpPyT MHpobAeM, CBS3aHHBIX C Teopueil u
IIPaKTUKON OCHOBHBIX IIpaB. B 94aCTHOCTH, YUEHBIH MHUIIET O BO3HUKHOBEHUH
TEOPHH U 33/a9aX OCHOBHBIX ITpaB. BecbMa BazkHOE TEOPETUYECKOe M IIpaK-
THUYECKOe 3HadeHHe UMEEeT I'AaBa MOHOTpa(UH, Tlie IPEACTABACHO MCCAEI0BA-
HHE OCHOBHOIO IIpaBa KaK CyOBEKTHBHOIO IIpaBa, YTO HE MMeeT MecTa B Ha-
nrett Hayke. ComepskaHre OCHOBHOIO IIpaBa aBTOP PacKpbIBaeT BO B3aUMOCBL-
3H C IPaABOBBIM CTATyCOM, C IIPABOM I'OCyZapCTBa Ha €ro II03UTHUBHbBIE AeHCTBUS
II0 OTHOIIIEHUIO K AWUYHOCTU. B I1eA0M ero TpyZ okKazaa CyLIECTBEHHOE BAUSI-
HUEe Ha pa3BUTHE IOPHUAUYECKON HayKu B Mupe. Enie oJHO cepbe3HOE HCCAEe-
noBauue «[JoHATHE U HEHCTBUTEABHOCTH IpaBar! (1992) uMeeT moa3aroAOBOK:
OTBET IOPHUANYECKOMY ITIO3UTHBHU3MY. [AaBHag mmpobaema, Ha aHaau3e KOTOPOH
COCPEIOTOYHACS aBTOP, — 3TO COOTHOIIIEHHUE TIpaBa U MOpPaAH, 6€3yCAOBHO OT-
HOCHIIAsICA K KATETOPUH «BEYHBIX IpobaeM». Ha oCcHOBe psima MPUMEPOB aBTOP
IIOKAa3bIBaET, UTO IIPABUABHBIN OTBET Ha MAaHHBIM BOIIPOC MMEET HE TOABKO Te-
OpeTudecKoe, HO OOABIIIOE TTPaKTHUYEeCKOoe 3HadeHre. MoKHO HacyuTaThb Ooasee
200 nmepeBonoB pabot PobGepra AAreKCHM Ha MHOCTPAHHBIE S3BbIKH, B TOM YHCAE
U Ha PYCCKHUH, YTO CBUAETEABCTBYET O CEPhE3HON 3HAYMMOCTH €ro TBOPUYECTBA
[IASI pa3BUTHUS COBPEMEHHON IOPUANYECKON HAYKU U ITPAKTHUKHU.

B oTedyecTBEeHHOH IOPHAHYECKON HayKe aBTOpPBI Iybaukamuili He o0XOmdaT
BHUMaHHeM Tpyabl Pobepra Aaekcu?.

! TlepeBonm Ha PyCCKU A3bIK BBIITOAHHUAU A. AanteB, . Kaarmmoiiep (2011).

2 Cw., manpumep, Tumowura E.B., Kpaesckuii A.A., Canmun /.H. MeTomosorust cyneb-
HOTO TOAKOBaHMS: HHCTPYMEHTHI B3BEIIINBAHUSA B CUTYallMHd KOHKYPEHIIUH IIpaB 4de-
roBeka // BectHuk Cankr-IlerepOyprckoro yauBepcurera. Cep. 14. 2015. Bpir. 3.
C. 4-31 ; Tumowura E.B. [IpaBoBO€ pPEryAuNpOBaHHE B CAy4Yadx KOHKYPEHLIMU IIpaB
YeAOBeKa: KOHIIeNIUS «B3BemnBanus» P. Aaekcu // [IpaBoBoe peryaupoBaHHE: IPO-
6aeMbl 3P(PEKTUBHOCTH, AETUTUMHOCTH, CIIPABEIAUBOCTH : CO. TP. MEXIyHap. Hayd.
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OpHa 13 3HAKOBBIX paboT aBTopa — craThsa P. AaekcH «O CTPyKType IPHUHITH-
oB mpaBa» («Zur Struktur der Rechtsprinzipien»), KoTopasa 6blaa omybAMKOBA-
Ha Ha HEMEIIKOM d3bIKe B ToMe 125 IHKAa IPpUANYeCKUX IyoauKaruii «[IpaBu-
Aa, TIPUHITUILL U 9AEMEHTEI B CHCTEeMe IIpaBa» U epeBeieHa Ha PYCCKUY A3bIK°.

Bri6op repeBogYMKOB I1aa Ha 3Ty IIyOAMKAITMIO He cAydaiHo. B oredecTBeH-
HOM IOPUANYECKON HayKe IIPOAOAIKAETCS JUCKYCCHSI O IIPUPOAE M MECTe IIPHHIIU-
IIOB IIpaBa B CHCTEMeE IIpaBa U IIPAaBOBOM PEryAHUPOBAHUU. TpagUuIlMOHHEBIN IOM-
XO[ K IIOHHMAaHUIO ITPUHITUIIOB IIpaBa KaK «OCHOBOIIOAATAOIIMX UAEH», «OCHOBHBIX
Ha4aA», «IIOAOKEHUID» U T. M. IIOIBEPraeTcsl CO CTOPOHBI YYEHBIX CIIPABEIANUBOHN U
obocHOBaHHOU KpuTHKe'. OHAKO METOLOAOTHS OIPEACACHUS TPUPOABI ITPHUHIU-
11oB ITpaBa PobepToM AAEKCH CYIIIECTBEHHO OTAMYAETCH.

Teopus IPUHIUIIOB IIpaBa HEMEIIKOTO YYeHOro pa3paboTaHa BeCbMa AeTaAb-
HO, C OOABIIION aHAAUTHUYECKOH YEeTKOCTBIO, B IIOAEMUKE C U3BECTHBIMH COBpeE-
MEHHBIMU (PHUAOCOPAMH U TEOPETHKAMHU IIpaBa — TaKUMH, Kak P. [IBOPKUH,
A. Aapupo, 0. Xabepmac, A. [leuenuk, M. Atuenza, P. Mauepo, K. I'rouTep,
Y. BukManH u ap. PoGepT AreKCH HA OCHOBE aHAAM3a KOHCTHTYIIM psia rocy-
[apCTB U CyneOHOH IPaKTHUKH paspadoTas KPUTEPHUH pa3TrpaHHYeHUd IIPABHA U
IIPUHIUIIOB. [IA9 HEro, €CAH MOKHO TaK BBIPA3HUThCH, CYILECTBYET MUD IIPaBHA,
KOTOPBIH XapaKTepeH IAd CTaHIapPTHOTO IIpollecca IPaBOIIPUMEHEHHT, U MUP
IIPUHIIUIIOB, KOTOPBIM paccMaTpHUBaeTCs C TOYKH 3PEHUS UX «Beca» Ha OCHOBE
«3aKOHa B3BEIINBaHUs». BasKHBIM B IIOHHMMAaHUHU CYIIIHOCTH IIPUHITHUIIOB IIpaBa
ABASIETCH TE3UC OITHUMH3AIINM, B COOTBETCTBHH C KOTOPBIM ITPHUHIIUIILI IIPE-
CTaBASIIOT CO00#l HOPMATHUBHBIE ITPEANINCAHMNS OIITUMH3AIINY, KOTOPhIE XapaK-
TEPHUIYIOTCS TEM, UYTO OHH MOTYT PEaAU30BBLIBATHECS B PA3AHYHON Mepe B 3aBU-
CHMOCTH OT (PAaKTUUECKHUX U IIPABOBBIX BO3MOKHOCTel. TakuM 06pa3om, Te3UCY
OIITUMH3AIINY UMAUIIUTHO IIPUCYIIL IIPUHIUI IporopruoHasbHocTH (Verheltni
smassigkeitsgrunsatz).

CoraacHo y4yeHuio P. Aaekcu IipaBuaAa, B OTAUYHE OT IIPHUHIUIIOB, — 9TO HOP-
MBI, B KOTOPBIX TOYHO U OIIPENEACHHO YKAa3aHO, KTO, ITPU KAKHUX YCAOBHUSIX U KaK
MOOAKEH IIoCTyHnarThb. [IpUHIIUITEI MUMEIOT CBOMCTBO «BECOMOCTH», HMAHM «BaKHO-
CTH», TOTZIAa KaK BCEe HOPMBI IIpaBa 00Aa1aoT HOPMATHBHOU 0093aTEABHOCTEIO
ONMHAKOBOU cHABL. [Io 3TOH mpH4YMHE BO3HUKAIOT CYIIECTBEHHBIE PA3AWYUL B
cAydae KOAAM3UH HOPMBI B npuHIUIa. Koaan3uu HOpM (IIpaBHA) IIPeogoAeBa-

KOH(. 2—4 uiona 2016 r. / orB. pen. B.B. [lenucenko. Bopouexk, 2016. C. 73-85 ;
Enuneesa A.2. [leaeHUe HOPM IIpaBa Ha IIpaBHAA W IIPHUHIUILI B yYeHUH P. Aaekcu
// Ydensble 3anucku KpbiMckoro genepasbHOro yHUBepcuTera nMmeHu B.1. Bepran-
ckoro. IOpunuyeckue Hayku. 2015. Ne 1. C. 26-33 ; u ap.

3 Poccutickoe npaBocyaue. 2017. Ne 3. C. 19-34. IlepeBon BBIIIOAHEH C AIODE3HOTO CO-
TAQCHS aBTOpPa CTATbH.

B cBa3u ¢ atuM Hamnboaee OOOCHOBAHHOH M OPUTHMHAABHOH IIPECTABASIETCS KOH-
Lenuusa IIPUHIIUIIOB IIpaBa, pa3paboTaHHAd MAOKTOPOM IOPHANMYECKHX HayK, IIPO-
¢eccopom B.B. EpmioBeiM Ha OCHOBE MHTETPATHBHOIO MOAXOMAa K MCCAEQOBAHUIO U
TOHHUMAHHUIO IIpaBa, U3AOKEHHAas UM B psfe mybauKaiuil B xxypHase «Poccuiickoe
IpaBoOCyHe», a TaK¥Ke B MoHorpaduax «[IpaBoBoe ¥ UHAWBUAYAABHOE PETYAHPOBa-
HHe 00IIleCTBEHHBIX OTHOIIeHUu» (2018), «PeryanpoBanue npaBooTHoueHuH» (2020).
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IOTCH IIyTeM obpalleHHd K KOAAM3HOHHBIM HOpPMaM, KOTOPBIMH yCTAHOBAEHBI
IIpaBHAa IIPEONOACHUS U YCTPAHEHHsS BO3HHUKAIOIIUX KOAAW3HH. [Ipyroe meao,
KOI'Zla BO3HUKAIOT KOAAM3HU MEXAy IIpHUHIUNaMU. 34ech, coraacHo P. AaekcH,
NEeHUCTBYIOT UHBbIE IpaBHAa. [IpaBOIpHUMEHHUTEABHBIH OpraH paspellaeT KOAAU-
3HUI0 MEXKY IPUHIIUIIAMH Ha OCHOBE ccpopMyarpoBaHHOro P. Aaekcu «3akoHa 0
PaBHOBECHI», KOTOPBIM raacurt: «4Jem gblule cmeneHsb HeUCNOoJHeHUSl UNMU Yulem-
JleHUst 00H020 npuHyuna, mem bosbuiee sHaueHue OONKHA UMEemMb Peanu3ayust
Opyz020 npuHyuna». PaspelrieHrne KOAAU3UU IIPHUHITUIIOB Ha OCHOBe «3aKOHA O
PaBHOBECHI» O3HAYAET, YTO UCXOJ IIPOIlecca 3aBUCHUT OT BECOMOCTH ITPUHITUIIA,
Kakasl eMy IIPHUITHChIBAEeTCs B KOHKPETHOM CHUTyalllHM, UCXOAs U3 CYIECTBYIO-
IIUX Ha JAHHBIA MOMEHT (PaKTHUYECKUX U IIPABOBBIX O0CTOATEABCTB, YTO ABA-
eTcs rapaHTHel OT IIPOMU3BOABHOTO pas3pelieHNs KOAAN3UU IIPUHIIUIIOB. B cao-
JKUBIIIEHCS CUTyallMH MOXKET ObITh IPU3HAH IIPUOPUTET OJHOTO MPUHITUIIA HAL
apyruMm. BmecTe ¢ Tem paspelieHrne KOAAHU3HUH IPUHIIUIIOB HAa OCHOBE «3aK0oHAa O
PaBHOBECHM» HE O3HA4YaeT OTMEHBI AeMCTBHUA OHOI'O IIPUHIINIIA APYTHUM.

MeI yKa3aAu TOABKO HECKOABKO ITOAOXKEHUH, XapaKTePHU3YIOIINX OPUTHHAAD-
HOCTBH TE€OpUH NpUHLUIIOB P. Aaekcu. KoHeuHo, pabora n3o0HAyeT U APYTUMU
WHTEPECHBIMH, CIIOCOOHBIMH OTKPBITH HOBBIE PAaKypPChl B MCCAEIOBAHHUH IIPO-
6AeM MIIPUHIIUIIOB IIpaBa TEOPETHYECKHMH HAXOAKaMH y4eHOTro. B HacroameMm
HOMepe XXypHaaa IIyOAHUKyeTcs cTaThs mpodeccopa P. Aaekcu «[IpomopiioHaAb-
HOCTb U PAIlMOHAABHOCTE», KOTOPAasi B BH/E AEKIIUHU OblAa IIpodnTaHa B ['apBap-
[le U paHee BbIIIIAA B CBET Ha aHTAUHMCKOM 3bIKe B U31aTEAbCTBE YHHBEPCHUTETA
Kemb6pumxa. Mb1 6aaromapHsl mpodeccopy P. AAeKCH 3a ero coraacue Ha Iepe-
BOJ Ha PYCCKUH S3bIK ¥ BO3MOIKHOCTB IIyOAHKAITUH 3TOTO MaTepHaa B XKypHa-
ae «IIpaBocynue/Justicien.
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