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HayuHsli :xypHaa «I[IpaBocyaue/Justice» myGauKyeT OpHIHHAABHbBIE, COOTBETCTBYIO-
e YCTaHOBACHHBIM TPeOOBAaHHUSIM CTATbU, B KOTOPBIX MCCACAYIOTCS Hanboaee 3HAYUH-
MBblIe [ASI OT€YECTBEHHOM U 3apyDekHOM I0PUANMYECKOY HAyYKH IPOOAEMBI, OTHOCSIIIHAECS
K CAELYIOIIUM HaIIPABACHUSIM: TEOPHS IIPaBa, rA00asu3aliis U IIPaBOCYLHE, COBPEMEH-
Hble IIPABOIIOHMMAHHE U IIPaBOBbIE AOKTPHHBI, IHUMPOBU3ALMA U IIPABO, CYAOIPOU3-
BOJCTBO, buaocodus IpaBa, IPaBoO H fA3bIK. M3maTeAb CO3MaHHEM KypHaasa IIpensa-
raemoro popMaTa CTaBUT LEAU IIPECTABUTEH MEXKIYHAPOIHOMY HAYYHOMY COOGIIECTBY
pe3yABTAThI HAYYHBIX UCCACIOBAHUI POCCHMCKUX K 3apyOeKHBIX YIEHbIX, BBECTU B Ha-
YYHBIM 060POT IIyGAMKAILUH 10 CIIEIHAABHOMY KPYTY BOIIPOCOB, KACAIOIIHUXCS OCYIIECT-
BA€HHS IIPABOCYAHUsS. ITH 3a0a4l PELIAIOTCS, B YaCTHOCTH, IIOCPEACTBOM IIyOAUKAIIUU
CTaTed Ha aHTAUMCKOM f3bIKE.

HaumMmeHoBaHue U cofepkaHue PyOPHUK JKypHasa COOTBETCTBYIOT OTpacAaM HaykKu U Ho-
MEHKAATypPe HayYHBIX CIIEIIHAABHOCTEH, 110 KOTOPBIM IIPHUCYKAAIOTCS YIEHbIE CTEIIEHH.

C 11eAbI0 3KCHEPTHOH OLIEHKH KasKZIOI'o ITOCTYIIAIOIIEro B PENaKIIMIO MaTepHasa OcCy-
LIECTBASIETCS Hay4YHOE DPElLIEH3UupOBaHHE. Bce pelieH3eHThl ABAAIOTCH IIPU3HAHHBIMH
CIIeIIaANCTaMH I10 TeMAaTHKe PelleH3NPyeMbIX MaTepPHaAOB U UMEIOT B Te€UeHUe II0CAE -
HUX TPeX AeT IIyOAMKAaIIMHU 10 IPobAEMaTHKE PEIeH3UPyeMOoH cTaThi. PelileH3nu XpaHaT-
Cd B pelakIUM{ B TeYEHHE IIATH AeT. Pelakiiug KypHasa HallpaBASeT KOIIUH PEeLleH3UH
IIPH TIOCTYIIA€HHN COOTBETCTBYIOIIETO 3aIipoca B MUHUCTEPCTBO HAYKH U BBICIIETO 00-
pasoBanusa Poccutickoit Penepanun.

XKypHaa caenyeT cTaHaapTamM PeAAKIIMOHHON 3THUKH COTAACHO MEKIYHAPOJHOMU IPaKTH-
K€ PENAKTUPOBAHUS, PELIEH3UPOBAHU, U3aTEALCKOU NE€ATEABHOCTH U aBTOPCTBA HAy4-
HBIX ITyOAHKaNui 1 peKoMeHaanuam KoMurera 1o 3THKe Hay4HBIX ITyOAHUKaIuH.
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BbuolopucnpyaeHums — HoOBoe
HanpassieHMe B npase
u 1opuandyeckon Hayke XXI Beka

B. H. KopHes

Poccurickmii rocyaapcTBeHHbi yHuBepcuteT npasocyams, Mocksa,
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kornev5 1 @yandex.ru

AHHOTauuA

BeeneHvie. CoBpeMEHHOE pa3BuTME O6LLIECTBA XapaKTepu3yeTcs HOBbIMU OTKPbITUAMM B 06J1a-
CTW €CTECTBEHHbIX HayK, KOTOpbIE KacaloTcsi XXU3HW YenoBeka. Kpome Toro, HabnoaaeTcst TeH-
[eHuUMsi Bce 60SIbLUero B3aMMOAENCTBUS €CTECTBEHHbIX HAayK C O6LLECTBEHHbIMU, B HACTHOCTU
C HayKol o npaee. B kKOHEYHOM cHeTe 3TO NPUBENIO K HEOOXOOMMOCTU OCMbICIIEHUS YenoBeYye-
CKOW XM3HW B KQTEropusix 1 NOHATUAX FOPULNHECKOW HAYKM U HEOBXOAUMOCTM NPaBOBOrO pery-
NMPOBaAHUSA XM3HM YENoBeKa OT ero 3a4atus [o cMepTu. B cBA3M ¢ 3TM 06pa3oBanocb HOBOE
HanpasJieH1e B NpaBe W lopUaNYeCKOn Hayke — 6UOPUCTIPYAEHLIMS.

Teopetnyeckue ocHoBbl. MeTogbl. CTaTbsl HanMcaHa Ha OCHOBE aHanu3a 3apybexXHbIX U OT-
€4YEeCTBEHHbIX JOKTPUHANbHbLIX UCTOYHUKOB, HALMOHANbHBIX Y MEXAYHaPOOHbIX NPaBOBbLIX aK-
TOB C NPYMEHEHNEM O6LLIeHayYHbIX M YaCTHOHAYYHbIX METOLOB MUCCIeoBaHUs, KOTOpble Cro-
co6CTBOBANN aileKBATHOMY PaCKPbITUIO OCOGEHHOCTEN MOHATUMHO-KaTEropmanbHoOro annapa-
Ta, CTPYKTYpbI 1 NpeaMeTa 6UoopUcnpyaeHLMn Kak HanpaBfeHus B NpaBe U NPaBoOBOW HayKe.
O6cyxpaeHve n 3akodeHne. MpoBegeHHoe UccrnefoBaHne No3BONWUIO CAENaTh BbIBOA O TOM,
YTO GUOOPUCTIPYAEHUMSA KaK Hay4YHOe HanpaBnieHne 1 cucteMa NpUHLMNOB U HOPM Npasa uMe-
€T e[VHbI NPeaMeT — XU3Hb YesloBeKa Kak BbICLLYHO LleHHOCTb. B 3TOM cMbicne He Hopma npa-
Ba WM NPUHLMN NpaBa MMEIOT NPUOPUTET, a XN3Hb YenoBeka. TO U [OMKHO CNoco6CTBOBAThL
KaK U3MEeHEHUIO XapakTepa NMpaBoBOro PerynvpoBaHusi, Tak U HanpasJieHWo Hay4HbIX Uccre-
fosaHuii. MoaToMy crcTema npaea [oMxHa 6bITb HanpasfieHa Ha 3aLuUTy TENECHOCTU U [y XOB-
HOCTW YenoBeka. Bce 3T0 B COBOKYMHOCTU MPUBOAUT K M3MEHEHMIO Napagurmbl MOHUMaHUS U
NpPaBoOBOro pPerynMpoBaHunsi OTHOLLEHWIA YenoBeka M 06LLEeCcTBa, NOCKOMbKY YeNoBEK — 3TO WUH-
TerpasbHoe Nno cBoen npupone 61uocoumansHoe CyLLECTBO.

KntoyeBble cnoBa: 6vooprcnpyaeHums, XXn3Hb YenoBeka, akCUomnorus, OHTONOr1si, MPaBoBOe
perynupoBaHve, 61oaThKa, GUOTEXHONOMNSA, MHOOKTPMHALUMSA, NPUHLMN NpaBa, HopMma npasa,
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Abstract

Introduction. The modern development of society is characterised by new discoveries in the field
of natural sciences that relate to human life. In addition, there is a tendency for an increasing
degree of interaction of the natural sciences with social sciences, in particular, with the science
of law. Ultimately, this led to the need to comprehend human life in the categories and concepts
of legal science and the need for legal regulation of human life from conception to death. In this
regard, a new direction in law and legal science was formed — biojurisprudence.

Theoretical Basis. Methods. The article is written on the basis of an analysis of foreign and do-
mestic doctrinal sources, national and international legal acts with the use of general scientific
and specific scientific research methods, which contributed to an adequate disclosure of the
features of the conceptual-categorical apparatus, structure and subject of biojurisprudence as a
direction in law and legal science.

Discussion and Conclusion. This study made it possible to conclude that biojurisprudence as a
scientific direction and a system of principles and norms of law has a single subject — human life
as the highest value. In this sense, it is not the rule of law or the principle of law that has priority,
but the life of a person. It should contribute to both a change in the nature of legal regulation and
the direction of scientific research. Therefore, the system of law should be aimed at protecting
the physicality and spirituality of a person. Taken together, this leads to a change in the paradigm
of the understanding and the legal regulation of relations between a person and society, since a
person is a biosocial being, and integral by nature.
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BBeneHue

X apakrepnoit ueproit XXI B. ABASIETCS TO, YTO OH HOTAT HA OTKPBITHS B Ce-
pe MeauIIuHBI, OMOTEXHOAOTHH, AeITeABHOCTH MO3Tra YeAOBEKa M B PYTHUX 00-
AACTSX HAYKH, KOTOPBIE HEIIOCPEACTBEHHO KaCaloTCHd JKH3HU YeAOBeKa OT €To
POXKIEHud M OO0 CMepTH. TakuM ob6pas3oM, OHoAorHYecKas IPHUPOAa UYeAOBEeKa
caMa 10 cebe ¢ 3a4aTHeM, POXKICHHEM M CMEPTHIO 33/1aeT OOBEKTUBHBIE I'pa-
HHUIIBI HE TOABKO OTHYECKHM, HO U IOPHUANYECKHM KOHIIEHITHUSAM, KOTOPbIe BbI-
pazxaroTcd B HEOOXOIMMOCTH IIPABOBOI'0 PETYAMPOBAHUSA OTHOIIEHUH, 00yCAOB-
AEHHBIX OHMOAOTHYECKOM NIPHPOMOH uYearoBeKa. B IOPHUCHPYAECHITUIO IIPOHUKAHM
JOCTUXKEHUS OHOTEXHOAOTHH U GHOMEIUIIMHBI, YTO C HEOOXOOUMOCTHIO IIOTPE-
60BaAO OCMBICAUTE UX B KATETOPHUIX U ITOHITHIX IOPUCIIPYACHIINH. B KOoHeYHOM
UTOTe HaAWYHe ITO00HBIX OOBEKTHUBHBIX B3aHMOCBI3€H OHMOAOTHH B IOPHUCIIPY-
JEHIINY IIPUBEAO K (DOPMHPOBAHUIO KOHIIEIIIIMHI HOBOTO HAIIPABACHHS B IIpaBe
¥ IOPUANYECKOH HayKe — OuoropucnpyoeHyuu, pazpadbaTbiBaeMoi ¢ KOMIIAEKC-
HBIX ITO3HUIIHH: STHYECKUX, OMO3THIECKHX, IIPABOBBIX U MEIUIIMHCKHX.
[TogBA€HHE HOBOTO HAIIPaBAEHHS B IIpaBe U IIPABOBOH HayKe, KOTOPOe Ha3bI-
BaeTcs OHMOIOPHUCIIPYAEHIINS, OTPaskaeT, KaK IIPEICTaBAIEeTCs, ellle OUH BeCh-
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Ma 3HAYUMBbIH MOMEHT, XapaKTePHBIH JAS COBPEMEHHON IOPUANIECKON HayKU B
YaCTHOCTH U B IIEAOM [AS OOIIIeCTBEHHBIX HAyK. CyTh €ro COCTOHUT B TOM, UTO B
HacTodA1mee BpeMA MbI 3aMeE€dacM SIBHBIN CABUTI B I1apagurMe Hay9IHbIX UCCAEL0-
BaHUI: BCe 3aMeTHEE CTAHOBATCH T€ IIapaAA€AH, KOTOPBIE CYIIIECTBYIOT MEKIY
Teopuei, pusocodueil mpaBa, OTPACAEBBIMU IOPUANUYECKUIMH HAYKAMH C €CTe-
CTBEHHBIMH Haykamu [Kampa, ®. u Marren, VY., 2021, c. 10].

Teope’ruqecxne ocHOBBbI. MeToabI

TepMUH «OHOIOPUCHPYAEHIINSA» ObIA MPEOAOXKEH HU3BECTHBIM IIOABCKUM IOPH-
croM u ¢usocodpoMm npasa Pomanom Torapumkom (Roman Tokarczyk) B KHU-
re nox HasBaHueM «BHolopHcHpyneHIus: ocHOBEI IIpaBa. XXI Bek», KoTopasd
Oblra OIyOAMKOBaHAa OMHOBPEMEHHO Ha aHTAWHCKOM M IIOABCKOM f3bIKax [To-
karczyk, R. A., 2008].

TepMuH «OHOIOPUCIIPYAEHIMS» Y3Ke IIPHU3HAaH KaK B IopuandecKoil Hayke Poc-
CHHU, TaK U B pecnybankax ObiBiitero CoBerckoro Coro3a u crpanax 3amana. O6
9TOM (paKTe CBHIAETEABCTBYIOT PaOOThI, HAIIPUMED, TAKHUX POCCHUCKUX U YKPaWH-
CKHUX y4eHbIX, Kak B. Il. CaabHukos, C. I'. Creuienko, B. B. AanaeBa, B. I1. Tlaa-
Bud4, O. Mepexkko, A. 3ariopok4eHKO U Ap. YTo XKe KacaeTcs IPUANYECKON Ha-
VKU OPYTUX 3allafHBbIX CTPaH, 0 OGMOIOPHUCIPYACHIINH IIPSIMO MAM KOCBEHHO ITH-
IIyT B CBOMX HAYYHBIX mccaeqoBaHuax [loamxuH u ledepn [Dolgin, J. L. and
Shepherd, L. L., 2009], Merukod [Menikoff, J., 2002], lllmuasman [Spielman, B.,
2007], XekmarHua, Moaasa [Hekmatnia, M. and Moalla, M., 2012], [lerodt
[Petoft, A., 2015] 1 MHOTHE ApPYTHE YIEHEIE.

[IpenMeT IpaBOBOTO PEryAHPOBaHNI OHMOIOPUCIIPYAEHIINH, KaK B AI000H Apy-
rolf OTpacAu npaBa, BKAIOYAeT COOTBETCTBYIOIIHE 00AacTH oTHOLIeHU. Coraac-
HO KoHIenuu P. Tokapuyuka npenmeT OGHOIOPUCIIPYAEHIINN COCTOUT U3 CAELY-
IOIIINX DAEMEHTOB: 1) OHMolOocTeHe3uca — OT 3a4YaTHs OO0 POXKICHUS YeAOBeKa C
y4eTOM MOPaAbHBIX, PEAUTHO3HBIX, HO TAaBHOE — IIPaBOBBIX ITO3UIIUH, T. €. TOTOo,
4TO Ha3bIBaeTCd OHMONIpPaBOM — IIPAaBOM 3KHU3HU; 2) OHOIOCTEparnH, BKAIOYAIO-
ey o0 pPHYIO IPo0AEMATHKY OXpAaHbI IIpaBa Ha JKU3Hb YeAOBEKa, JKUBOTHBIX,
pacTeHU# U MOBBILIECHHUS €€ Ka4eCcTBa — OT POKIAEHUT 40 cMepTH; 3) 6Guorocra-
HaTOAOTHH, COCPEAOTOYNBAIOIIEHCa Ha PETYAUPOBAHHUH BOIIPOCOB CMEPTU YE€AO-
BeKa U APYTUX KUBLIX cyitecTB [Tokarczyk, R., 2009, ss. 150-151].

B craTbe «BroropUCIIpyIeHITNs: IIpo0AeMa OTTPaHNYEHHI OT CXOKHX ITPAaBOBBIX
KOHCTPYKIIHNi», aBTopaMu KoTopol aBasiorca B. 1. CaavaukoB u C. I'. CrerieHKO
[CaapnmkOB, B. I1. 1 Crenenko, C. I'., 2013], nccaeqyorcs TEOPETUKO-TIPABOBBIE
IpobAeMBbI OGHOIOPUCHIPYAEHIIMH — OTPACAHM IIPABOBBIX 3HAHWH ITOCBHAIIIEHHOU BO-
IIpocaM KH3HH YeAOBeKa B Ka4ecTBe HauBbICIIIeH OrocoruasbHoN eHHocTH. Oco-
6oe BHMMAaHNe aBTOPHI YICAHUAN BOIIPOCAM OTTPAHUYEHUS OHOIOPUCIIPYACHITHN OT
dpraocodCKOM aHTPOIIOAOTHH, ODIIIEH TEOPHH IIPAB YEeAOBEKA, MEIUITHHCKOTO IIpa-
Ba ¥ OMOATHKU. VIMH yKa3aHBI COCTABHBIE YACTH IIpeaMeTa OGHOIOPUCIIPYACHIIHH:
IIpaBOBasi [IEPUHATOAOLHS, [IPABOBasl COMATOAOTHL U [IpaBOBasd TAHATOAOTHS.

[To cymiecTBY Takas 3Ke CTPYKTypa IIpeaMeTa OGHOIOPHUCIPYACHIINN IPEICTaB-
AeHa B craTbe A. 3amopoxkdeHKo [3aropozxkydeHko, A., 2014|. 3xeck packpriBa-
eTcs CcoaepKaHWe IIOHATUIH, KOTOPBIMH OIIEpUPYyeT OHOIOPHUCIPYACHIIUSI: TakK,
[IpaBoBad IIEPHUHATOAOTHUS 3aHHUMAETCS IIPABOBBIMU BOIIPOCAMH KHU3HU YeAOBe-
Ka C MOMEHTa OIIAOZIOTBOPEHUS OO0 POKIEHUS; [IpaBOBas COMATOAOTHS HCCAELY-
€T IIPaBOBbIE ACHEKTHI PACIIOPSIKEHUA COOCTBEHHBIM TEAOM; IIPABOBas TAHATOAO-
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I'Ud U3ydaeT IIPOMEKYTOK BPEMEHH, B TeUeHHEe KOTOPOro CMEPThH YeAOBEKa UMe-
eT oIpeneAeHHbIe OMOCOIIMAaABHBIE U IIPABOBEIE IIOCAEICTBHUS [3aI0pOKIEHKO, A.,
2014]. Ilpu cpaBHEHHU CTPYKTYPbI OHOIOPHUCIPYACHITNH, KOTOPYIO OOOCHOBaA
P. Tokap4uk, Cc TEMH €€ COCTaBHBIMHU 9A€MEHTAMH, KOTOPbIE IIPEICTAaBACHBI B HC-
CAETOBAHUAX POCCHUCKHUX U YKPAWHCKHUX YYEHBIX, HETPYAHO 3aMETHTD, YTO PEYb
IO CYLIECTBY, IIpaBla ¢ HEKOTOPBIMH HeTaAIMH, UAeT 00 OMHOM U ToM ke. [lpu
atoM y P. TokapurKa TepMHUHOAOTHS OCHOBaHAa Ha AQTHHCKOM f3bIKe, a B paborax
POCCHHICKHX ¥ YKPaWHCKHX YI€HbIX — Ha JpeBHErpedecKoM s3bIKe. TakuMm obpa-
30M, GUOIOPUCIIPYACHIINS KaK HOBOE HallpaBACHUE B IOPUANYUECKON HAyKe U IIpa-
Be — 9TO CHUCTeMa IIPABOBBIX HOPM U IIPHHITUIIOB, IIPHU IIOMOIITH KOTOPBIX OCYIIIECT-
BASIETCSI [IPABOBOE PETYANPOBAHUE KU3HHU YE€AOBEKA OT €ro 3a4aTHsd IO CMEPTH.

PesyAbTaThI HCCA€ZLOBaHHS

Cucrema IIpaBOBBIX HOPM U IIPUHITUIIOB 3aKPEIIASIETCS KaK B HAIITMOHAABHOM, TaK
U B MeXAyHapoaHOM Ipase. K mocaemHM, B 4aCTHOCTH, OTHOCATCS: [IUpeKTHUBa
EC o npaBoBoif oxpaHe OHOTEXHOAOTHMYECKUX OTKpbITHH, KoHBeHIug o0 oxpa-
He OnopaszHooOpasusi, KoHBeHIMs 0 TIpaBax YeAoBeKa U OuoMemauiiuHe U [{omoA-
HUTEABHBIH IIPOTOKOA K HEW U ApPyrue MEXKAyHapoaHO-IIpaBOBble akThbl. Haau-
4ue CUCTEMbI HAallMOHAABHBIX U MEXKIyHAPOAHO-IIPABOBbBIX aKTOB, COCTABASIFOIIX
¢opMBI OHOIOPUCHIPYAECHITNHY, TI0O3BOASET aHAAU3UPOBATh U HAMeYaTh BO3MOXKHBIE
IIyTHU [AS JAABHEUIIINX WCCAENOBAaHUM B paMKax OHMOIOPUCHPYAEHIIHMU ITPOOAEM,
CBSI3aHHBIX C JKU3HBIO I CMEPTHIO YEAOBEKA C HOBBIX, HECTAHAAPTHBIX ITO3UIINHI.

C Touku 3peHUss PUAOCO(UU ITpaBa OJHUMHU U3 OCHOBHBIX AEMEHTOB IIAS
OUOIOPUCHPYAECHIIMU KaK HAYIHO-(PUAOCO(CKOTO HAIIPABAEHUS SIBASIIOTCS €T0
OHTOAOTHUSI U aKCUOAOTHS.

OHmonozust buoropucnpyoeHyul IIOAHUMAET O4YeHb BasKHbIE BOIIPOCHI, Ha-
IIpUMEP TAaKHE, KOTOPhIE OTHOCSTCS K PA3rpaHUYEHUIO IIOHATUH «CYIITHOCTD 4e-
AOBEKa» U «AUYHOCTH 4YeAOBeKar. MOIKHO AU HUX OTOXKIAECTBAATH, UAHU 3TH IIO-
HATHUA UMEIOT pa3AanudHoe comepikaHue? Cyas M0 IOAOKEHUIM KOHCTUTYIIMU
Poccuiickoit depepaniyl, 3TU IIOHATHS IIPUMEHAIOTCS B PA3ANYHBIX 3HAYECHUSIX.
CoraacHo crt. 2 Korncrutynuu Poccutickoit denepaliyiy, «<34€A0BEK U €T0 IIpaBa U
CBOOOMBI IBASIFOTCS BBICIIEH 1IeHHOCTRIO». A B 4. 1 cT. 21 KoncTuryiiuu Poccuii-
ckol depepaniy 3aKPENALETCH [IOAOKEHUE O TOM, 4YTO «JOCTOMHCTBO AUYHOCTHU
OXpaHgeTCsd ToCyJapCcTBOM. HUYTO He MOXKET ObITh OCHOBAaHHEM [IAS €TO yMa-
AeHush. [IpeacraBAseTCs, YTO JIAST OHTOAOTHH OHMOIOPUCHPYACHIIMHM PeIlarolee
3HAa4YE€HHE HUMEIOT 00a 3TUX MOHSITHUS, ITOCKOABKY, BO-TIEPBBIX, CYLITHOCTb YE€AO-
B€Ka HEBO3MOXKHO OTAEANUTH OT AUYHOCTU YEAOBEKA, XOTs IIOCAEIHEE KAUECTBO
JyeAoBeKa (DOPMUPYETCH 10 UCTEUECHUU OIIPENEACHHOTO MEPHOo/Ia KU3HU Ha OC-
HOBE €ro CaMOCO3HaHUsI, C(POPMUPOBAHHOTO C TOYKHU 3PEHUS CYITHOCTHU YEAOBE-
Ka, KOTOPOT'O MOXKET OOCTHUYb TOABKO 3PEAbIH YeAOBEK. BO-BTOPBIX, pa3priBaTh
3THU [ABAa IOHSATHS HEAB3S €Ie M IIOTOMY, YTO HOPMBI U IIPUHIIUIIBI, COCTaBAL-
IOIIHE CHUCTEMY OHOIOPUCHPYACHIINH, PETYAHUPYIOT KU3Hb YEAOBEKA OT €ro 3a-
JaTud U 10 cMepTH. [IpobaeMa COOTHOIIIEHUST HOHATUH «CYIIHOCTb YE€AOBEKa» U
«(AMYHOCTBH YEAOBEKa» B KOHTEKCTE UCCAEJOBAHUS KATETOPHUHU «d€AOBEYECKOE [0-
CTOMHCTBO» C TOYKHU 3PEHUd OMOITHUKU KaK COCTABHOM YaCTH OHOIOPUCIIPYIEH-
IIUU ABASETCH MPEIMETOM TUCKYCCHUII B COBPEMEHHOU HEMEIIKOSI3bIYHON (PUAO-
codocko-1IpaBoBoii aureparype [Seelmann, K. and Demko, D., 2014, s. 242].
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B poccuiickoi :opuauuecKo HayKe 9TOH IIpobaeMe IOCBSIIEHbI HCCAEIOBAHMUS
B. B. AamaeBoti [AamaeBa, B. B., 2020; Cemuxonckuii, A. I'., 2021, c. 180].

[last oHTOAOTHH OHOIOPHUCIPYACHIINK HanboAsee BaKHBIM, HO HE PELIAOIIHM
10 CPABHEHUIO C JyXOBHBIM HAYaAOM B YEAOBEKE IIPEICTABASIETCH €T0 TeAO KaK
MaTepHaAbHBIH KOMIIOHEHT. BMecTe ¢ TeM He OTpHIlaeTCs U ITOHHUMAaHHE YeAO-
BE€Ka B KadeCTBe ICHUXO(MU3NYECKOI'0 €IUHCTBA, T. €. YeAOBEK IAd OHOIOPHC-
IPYACHIIUYU — 3TO UHTETPAABHOE CO3JaHHE, OPTaHUYECKH COeqUHdIoNee B cebe
Icuxo(pU3uYeCcKre CBOMCTBA: TeAeCHOe B AyXoBHOe. OITHO He OTAEAUMO OT ApPY-
roro, ¥ HAO0 IPU3HATH TO, YTO TEACCHBIE U NYXOBHBIE CBOICTBA YEAOBEKA TEC-
HO CBsSI3aHBbI MEXIYy COOOM U 00YCAOBAEHBI PA3HOOOPA3HBIMH HPUPOAHBIMU U
COLMAABHBIMU (paKTOpaMHu. B 3TOM e€IWHCTBE, MHTETPAABHOCTU TEAECHOCTH U
JOYyXOBHOCTH COCTOHUT YHHUKAABHOCTH YEAOBEKa M €ro KH3HU. TakuM o0pa3zom,
TEAECHOCTL — 3TO MaTepHaAbHAad TPaHUIlA JyXOBHOTO CMBICAA ITPABOBBIX IIPEM-
IIHMCaHui, HAIIPABACHHBIX HA HEHAPYIIAeMOCTDh IIPaB YEAOBEKA W AWYHOCTH,
KOHCpI/I}IeHL[I/IaABHOCTI/I €TI0 2KU3HU U YBA2KE€CHHUA NJOCTONHCTBA Y€AOBEKA.

B oHTOAOrHH GHOIOPUCIIPYAECHIIUU CYLIECTBEHHYIO POAb HUTPAET OTrpaHuYe-
HHeE 3J0POBOTO IICUXUYECKOTO COCTOSTHUS YeAOBeKa OT HOAe3HEHHOr0. 310poBoe
IICHXUYIECKOE COCTOSTHUE YeAOBEKa SIBASETCS 32aA0TOM HOPMAABLHOTO COCTOSTHHUS
001IIeCTBa, ITOCKOABKY YEAOBEK H COIIMYM, B KOTOPOM OH KHBET, HAXOAATCH B
TECHOM B3aMMOBAWSHHH U B3aUMOIAEHCTBHUH. BasKHO OTMETHUTbH, YTO H3MEHEe-
HHe TICUXHUYIEeCKOTI'O COCTOSHUS YeA0BeKa 00yCAOBACHO PA3AWYHBIMU BHEIITHHUMU
daxkTopamu. OcobeHHO 3(PPEKTUBHLIM (PAKTOPOM H3MEHEHHUs] ICHXUYECKOTO
COCTOSIHUSI YEAOBEKa M, CAEIOBATEABHO, BCETO OOIIECTBA SIBAFIETCS WHIOKTPHU-
HaIWd'!, AUIITAIOIIAT YeAOBEKA CaAMOCTOATEABHOCTU MBIIIIACHHUS B CKAOHSIOIIAS
€ro K II0OAHOMY ITocAyuiaHuioo. Kpome Toro, B pesyabTaTe IIpHeMa HapKOTHKOB,
AAKOTOAW3MA IIPHUHIIUIIHAABHO H3MEHIEeTCHd IICHUXHYeCKasd KHU3Hb YeAOBeKa —
BIAOTB [0 IIOAHOTO ee pacnazna. [loatomy popMupoBaHME 340POBOr0 IICUXHUYE-
CKOTo o0pa3sa >KHU3HHU — 3TO OHA U3 LeAeH OHOIOPUCIPYAEHIINH.

Arcuonoeust buoropucnpyoeHyuu — 3T0 COCTaBHASA YaCTb OHMOIOPHUCIIPYICH-
IIMH, KOTOpasi, BEPOSTHO, CTABUT HAWBAXKHEUIIIHE U CAOKHBIE [AS OJHO3HAY-
HOTO pa3spellleHus IpoOAeMbI, KAaCalolIuecs eHHOCTH mpaBa. CTpeMmsch pas-
PELINUTE 3TH CHOPBI XOTd ObI HA OCHOBE ITOHSTHOIO KasKIOMy HPHHIIUIIA OYe-
BUIHOCTHU B JKU3HH, U OCOOEHHO B XKHU3HHU YEAOBEKa, OHa oOpalliaeT BHUMaHUeE
Ha UCXOOHBIE, BBICIIIHE U (DyHAAMEHTAaABHBIE IIEHHOCTH. 2KU3Hb KaK HCXOMHAS
(BBICIIIAS) [IEHHOCTDH UAH IIPELIEHHOCTh IPEeACTaBAsIeT coO0M TBOPIla €CTECTBEH-
HOM mepBOH (MCXOLHOM) HOPMEI (IIPEHOPMEI) IAS UHBIX IIEHHOCTEH IpaBa: cupa-
BEIAWBOCTHU, IIPABUABHOCTH, IIOPS/AKA U UHBIX IIEHHOCTEY, BLIPAKEHHBIX B IIpa-
BOBBLIX HOpMax. KH3HB KaK BBICHIAS IIEHHOCTDH SIBASETCH IIEHHOCTHIO B CAMOM
cebe, KoTopas 06yCAOBAHBaeT BOZHUKHOBEHUE, CYILIECTBOBAHUE U PEAAH3AIIHIO
BCEX MHBIX IleHHOocTell. HakoHell, 3KU3HBb — 9TO OCHOBHASI [IEHHOCTD [IOTOMY, YTO
OHa MIOPOXKIAET MHpP UEAOBEKa, KUWBOTHBIX U IIPUpoOAbI. [loaToMy GeccriopHO
KHU3HBb IOAXKHA OXPAHATHCS IIPHU IOMOIIHM BCEX HOPMATUBHBIX CHUCTEM, M OCO-
OeHHO IIpaBOM, peAurHell U Mopaablo. B cBa3u ¢ atuMm P. Tokapuuk oTMedaer,

1 Hnooxmpurayus (ot aar. «doctrina» — y4eHHe, Hay4yHas HUAU (PpHAOCO(CKasd TEOPHS,
cucreMa, PyKOBOZISIITUH IIPUHITHII) — IIPOLIECC IIOBTOPEHUS U BHYLIEHUS UAEH, YOeK-
[EHUd UAU JOKTPHUHBI KOMY-AHOO0 10 TeX I10P, IIOKA OH HEe BOCIIPUMET UX 6€3 KPUTHKHU
HAH AHILITHHX BOIIPOCOB.
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YTO B KOHTEKCTe OHOIOPHUCHPYAEHIINH «CAEI0BAAO ObI IPEKPATUTEH OEeCIIAOIHbIE
CIIEKYASIIINH, Kacalollyecsd CyTH IIPaBOBOM HOPMBI U ITPABOBOTO IPEAINCAHNI 1
UX cOoOTHOLIeHus. 2KU3Hb M0oAYKHA OBITH pPrius, a ee HOpMaTUBHOE ITIOHUMAaHHE —
TOABKO posterius, Ho He Haobopom [Tokarczyk, R. A., 2008, s. 102]. I'panHuIe!
AKCHOAOTHH OMOIOPUCIIPYAEHIIUH IIPOAETAIOT MEXKAY YTBEpKIAAaIoUled KpaiiHo-
CTBIO KyABbTA KHU3HHU U NECTPYKTUBHON KPAWHOCTBIO KyABTA CMEPTH.

OGcyxkaeHHE H 3aKAIOUYEHHE

Arcroaorug GHOIOPHUCIIPYAEHIIMH OTBEPTaeT OIIHMOOYHYI0 HATYPAANCTHYECKYIO
KOHIIEIIINIO, COTAACHO KOTOPOM MPUHIUITHAABHO BO3MOXKHO BBIBEIEHUE IIEHHO-
CTH KH3HH YEAOBEKaA M3 OIMCaHUd ero KU3HU. Cpenu Bcex IIeHHOCTeH UMEHHO
IIEHHOCTDb Y€AOBEUYECKOM KHU3HU IIPEACTaBAsIeT co00 eUHCTBEHHYIO CIIOHTAH-
HyIO U IEPBHUYHYIO LIECHHOCTD, & IO3TOMY ABASETCA UCTOYHHUKOM, HCXOTHOH HOP-
MOM, CMBICAOM M B IIOAHOH Mepe IEABI0 BCEX APYTHX LieHHOCTeH. Kak TakoBasa
KW3Hb YeAOBeKa, OyAy4H IIepBUYHON HOPMOH M IepPBUYHOH IIEHHOCTEIO, HE MO-
KeT OBITH IIOCTABACHA HA YPOBEHDb APYTUX I[IEHHOCTEH, KOTOPHIE 10 OTHOIIEHHIO
K HEH IBASIOTCA BTOPUYHBIMHU U IIPEHUMYIIIECTBEHHO CAyZKaT €M KaK CBOETO poaa
pecypcel. I103ToMy TOABKO KH3HB YEAOBEKA — 9TO aBTOHOMHAasd II€EHHOCTB, BCE
K€ MHBbIE IIEHHOCTH II0 CPaBHEHHIO C JKHU3HBIO YEAOBEKAa BBICTYIIAIOT KaK HH-
cTpyMeHTaAbHBbIE. OTPBIB OHTOAOTHH OT AKCHOAOTHH II0 OTHOIIEHHIO K KH3HH
JeAOBEKa MPHUBOAUT K IIapagOKCaABHOMY BBIBOAY O TOM, YTO AyXOBHAasd KHU3Hb
JeAoBeKa, 0COOEHHO MHTEAAEKTYyaAbHasl, He CBH3aHa C €T0 TEAECHOM >KH3HBIO.
[TonmbITKa CBeAEHUS M3MEPEHUS YEAOBEUYECKON KU3HU K ABYM OTIAEABHBIM U HE
CBSI3aHHBIM JIPYT C APYTOM MHpPaM — OHOAOTHYECKOMY U AYXOBHOMY — BOIIPEKHU
IIPHUHIUILY OY€BHAHOCTH YKa3bIBA€T HA CTPOTHE, HEPA3PBIBHBIE U IIPOYHBIE CBSI-
3W MeXKAy HUMH, KOTOpble 00eCIeYNBaIOT HHTETPAABHOCTE YEAOBEYECKOH AMY-
HOCTH. AKCHOAOTHS OHOIOPHUCIPYAEHIINY ITPOYHO YTBEPAUAACH B OOABIIIMHCTBE
MHUPOBEIX KyabTyp [Tokarczyk, R. A., 2009, ss. 154-155].

Taxum 00pa3oM, caedyeT pa3rpaHHYINBaTh, BO-IIEPBBIX, OMOIOPHUCIIPYACHIIHIO
KaK CHCTEMY [IPaBOBBIX HOPM U IIPHUHITUIIOB, KOTOPbIE 00Pa3yIT KOMIIACKCHYIO
OTpacAb IIpaBa, PETYAHUPYIOIILYIO IIpaBOBbIE€ OTHOIIIEHHT, KOTOPhIE CBSI3aHbBI C KU3-
HBIO YeAOBEKa C MOMEHTA €ro 3adaTHd U OO0 MOMEeHTa CMepTH. Bo-BTOpbIX, 610-
IOPUCIIPYAEHIINIO KaK Hay4yHOe HallpaBA€HHE TEOPETHUKO-IIPABOBOTO M (PHAOCOD-
CKO-TIPaBOBOI'O COAEPZKAHUL, HMEIOIIEEe CBOM IIPEAMET UCCACIOBAHUL U CTPYKTY-
py. BuoropucnpyneHIs BEICTYIIAET OAHOM 13 (hOPM HHTETPALIUH GHOAOTHYIECKOTO
U COIIMAABLHOTO B JKM3HH YEAOBeEKa, U00 YEAOBEK CYIIIECTBO OHOCOITHAABHOE.
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AHHOTauuSA

BBegeHve. PaccmaTtpmBaeTcs Mano M3y4YeHHbIN B OPUAMHECKON Hayke BOMpoc 06 OLeHke
POCCUACKMMU topuUCTaMn-mexayHapoaHukamu CyaebHbix ycTaBoB 1864 r. n ux peanusauuu
BMIOTb A0 0hULMaNIbHOro 06bABNEHUS O 3aBepLueHun Cyne6Hon pedpopmbl B 1899 r. [JaHHbI
paKypc no3BonseT yBUAeTb pasfnyHble TOYKM 3peHns Ha pedopMrpoBaHue CyfoyCcTponcTea
1 cyponpomn3sofacTea B Poccun Bo BTopor nonosunHe XIX B. cneumanvictos B 0651acTu MeXay-
HapoAHOro Npasa, NMPeKPacHO 3HAKLLMX 3apybexHOe 3aKOHOAATENIbCTBO M OLIEHUBAIOLLIMX BO3-
MOXHOCTb €ro peLenuum ¢ y4eToM POCCUNCKON JENCTBUTENbHOCTH.

TeopeTndeckue ocHoBbl. MeTozbl. TeopeTudeckn pabota onuvpaeTcs Ha Hay4yHoe Hacnegve
POCCUIACKMX FOPUCTOB-MEXAYHAPOAHNKOB, TPYAbl KOTOPbIX NOCBSALLEHbI peanu3aumn CyaebHown
pedopmbl 1864 1. B npouecce nx U3y4eHns NCrnonb30Banncb 06LLeHay Hble (4ECKPUMTUBHBIN,
AnanekTUyecknii MeTofbl, METOAbI aHanuaa, CuHTe3a), a Takxe crneuvanbHble MeTofbl UC-
CnegoBaHns (XPOHOMOMMYECKUIA, (hOpManbHO-IOPUONYECKUI, CPaBHUTESIbHO-NMPaBOBOWN, METOS
npaBoBOro MOAeNMpoBaHms).

Pesyneratel nccreqosanus. B pesynstate nccnefoBaHvsa 6binv BbleneHbl ABa HanpasneHns
Cpeav opuCTOB-MeXAyHapoaHUKOB. [NepBoe — oxpaHuTensHoe, npeactaeneHHoe ®. ®. Map-
TEHCOM, MbITaBLUEECA COXPaHUTb BEPXOBHYO CyAebHYI0 BNacTk 3a VimMnepaTopom 1 BbicTyna-
toLLiee NpPOTMB 3aMMCTBOBaHMA psifa MHCTUTYTOB MHOCTPAHHOrO Npaea, B HaCTHOCTM Cyfa npu-
CAXHbIX 3acedarenei. Fpkum npeacTasnTenemM BTOPOro HanpasneHus pepopmMmnpoBaHns 6bin
B. M. OaHeBckuid, paccmaTtpuBaBLumin CynebHble ycTaBbl 1864 r. kak OCHOBY Ans pa3paboTku
1 peanu3aumn B Poccumn HOBbIX MPVMHLMMNOB CyA0YCTPOMNCTBA U Cyaonpoun3soacTea. Ha ocHose
aHanuaa Hay4HbIX NPON3BEAEHUI POCCUNCKUX IOPUCTOB-MEXAYHAaPOAHUKOB Obi caenaH Bbl-
BOA O TOM, YTO OHV MOAAEPXMBANU Takne BaXKHeWLUMe NPUHLMMbLI OpraHn3aumm npaBocyaus,
KakK He3aBUCUMOCTb CyfAen, CTaTyC CyAbMN B CNy>Xe6HOM 1 06LLIECTBEHHOM nepapxum, [ocTaroy-
Hoe maTepuanbHoe obecneyeHne Kak npu OCYLLECTBIIEHUN CYAENCKMX MOMHOMOYUIA, TaK U B
cry4ae OoTCTaBku 1 cmepTu. Hanbonee ANCKYCCMOHHBIM BOMPOC B paboTax POCCUNCKMX CreLm-
aNIMCTOB — OTHOLUEHME K Cyay MPUCAXHBbIX 3ace,anenel7|, OTHOCUTESIbHO pa6OTbI KOTOpPbIX MNpPO-
BOAWNNCH Cepbe3Hble CTaTUCTUYECKME NOACHETLI, OTCYTCTBOBABLUME B TPYAAX CNELnanvcTos B
cchepe BHYTPUrocyaapCTBEHHOro npasa.

O6cyxaeHne n 3akrnodeHme. B ctatbe nokasaHo, 4To LUMPOKoe 06CYXAeHne npobnemM cyneo-
HOW [eATenbHOCTM CNocO6GCTBOBANO Pa3BUTMIO NN MexayHapoaHoro npasocyams B Poccun,

© [Oopckas A. A., 2021
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4TO NpmBeno kK nagaHunio B Poccumn B 1881 r. nepsoii cneumansHon paéoTbl J1. A. KamapoBckoro
«O MexpayHapoaHOM cyfe».

KntoueBble cnoBa: Cyne6Has pedopma 1864 r., 1OpUCTbI-MEXAYHAPOAHUKM, NPUHLMMNbI Npa-
BOCyAMs, cygebHas BnacTb, cyq npucsxHbix 3acepatenen, ®. ®. MapteHc, J1. A. Kamapos-
ckui, B. T. JaHeBckuin

Ansa unmtuposanus: [Jopckas A. A. Bonpockl peanvsaummn Cypne6How pedpopmbl 1864 r. B pa-
60Tax pOCCUICKMX KOPUCTOB-MeXAyHapoaHukoB // MNMpasocyane/Justice. 2021. T. 3, Ne 4. C. 16—
29. DOI: 10.37399/2686-9241.2021.4.16-29.

Issues of the Implementation of the Judicial
Reform of 1864 in the Works of Russian
International Lawyers

Aleksandra A. Dorskaia

North-West Branch, Russian State University of Justice, St. Petersburg,
Russian Federation
For correspondence: adorskaya@yandex.ru

Abstract

Introduction. The article considers the inadequately studied issue in legal science regarding
the assessment by Russian international lawyers of the Judicial Statutes of 1864 and their
implementation until the official announcement of the completion of the Judicial Reform in 1899.
This perspective allows us to see various points of view concerning the reform of the judicial
system and the judicial proceedings in Russia in the second half of the 19th century from experts
in the field of international law who are well aware of foreign legislation and can evaluate the
possibility of its reception taking into account Russian reality.

Theoretical Basis. Methods. The theoretical basis of the work was the scientific heritage of
Russian international lawyers, whose works are devoted to the implementation of the Judicial
Reform of 1864. In the process of their study were used general scientific (descriptive, dialectical
methods, methods of analysis, synthesis) and special research methods (chronological, formal-
legal, comparative legal, method of legal modeling).

Results. As a result of the research, two kinds of reasoning were identified among international
lawyers. The first is the protective one presented by F. F. Martens, who tried to maintain the
supreme judicial power behind the Emperor and opposed the borrowing of some institutions
of foreign law, in particular, the trial of jurors. The second is the path of reforms, the bright
representative of which was V. P. Danevskiy, who considered the Judicial Statutes of 1864 as
the basis for developing and implementing new principles of judicial organisation and associated
judicial proceedings. Based on an analysis of the scientific works of Russian international lawyers,
it was concluded that they supported such crucial principles of the organisation of justice as the
independence of judges, their authoritative position of a judge in the official and public hierarchy,
sufficient material support both in the exercise of judicial powers and the situation in the event
of resignation and death. The most debatable issue in the works of Russian specialists on this
topic was the attitude to the trial of jurors, whose activities were subject to thorough statistical
calculations, which were absent in the work of specialists in the field of domestic law.
Discussion and Conclusion. The research study shows that a broad discussion of the obstacles
of judicial activity contributed to the development of international justice in Russia, which
encouraged L. A. Kamarovskiy to publish the specific work entitled “About the International
Court” in 1881 — the first in Russia.

Keywords: Judicial reform of 1864, international lawyers, principles of justice, judiciary, jury
court, F. F. Martens, L. A. Kamarovskiy, V. P. Danevskiy
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BBeaenue

Cy}IC6HaH pedopma, HauaBmiagcsa B Poccun B 1991 r. mpuaaTuem KoHnenmnm
pedopMUPOBaHUS POCCHUHCKOMN CcyneOHOU CHCTEMBI, UMEeT pasHble I'PaHU, Of-
HOHM M3 KOTOPBIX BBICTYIIAET MEKIyHAapPOIHBIH KOMIIOHEHT. BOo3MOXKHOCTE poc-
CHHUCKHX I'pazkaaH o0palaThCsa B OpraHbl MeKAYHAPOIHOTO IIPABOCY AU 32 3a-
IITUTOM CBOHMX IIpaB, OTHeceHHE K KomImereHIIuU Koncrurynumonsoro Cyna Poc-
cutickoit denepanyii oIpeaeA€HHUsT BO3MOKHBIX IIPEIEAOB BAHUSHHUS PEIICHUM
MEXIYHapPOAHBIX CY[AOB Ha HAIIMOHAABHYIO IIPABOBYIO CHCTEMY CYIIIECTBEHHO
PacIINpPUAHN COAEPKATEABPHYIO CTOPOHY TAKOI'0 IIOHATHS, KaK IIPpaBOCyIHE.

HecMmoTps Ha orpoMHOE KOAWMYECTBO HOBEAA, IIOCBAIIEHHBIX CyIOYCTPOUCTBY
u cynompousBoAcTBY B Poccuiickoit Penepammuu B nocaenuaue 30 aAeT, omHOM
M3 BaXKHEHIIINX XapaKTEePUCTHK COBPEMEHHOTro pedOPMHUPOBAHUSA IBASIETCS 00-
palesHue K UMEIOIEeMyCsl UCTOPUIECKOMY OIBITY, BCAEACTBHE YEro ITOCTOSHHO
npoucxonut obpaienue K CynebHoit pedpopme 1864 1. Kak 0HON U3 Hauboaee
3(p(PEKTUBHBIX U PE3yABTATUBHEIX pedpopM, KOTOpasd Cepbe3HbIM 06pa3oM Io-
BAMSAA Ha pa3BHUTHE IIPABOCO3HAHUS U YPOBHA IIPABOBOH KYALTYPBI POCCHUH-
CKOTO 00IIlecTBA.

[ToBomOM K HaIIMCaHUIO JAaHHOH CTATBhU CTAAO HAy4HOEe Hacaenue rpada Ae-
oHHga AaexkceeBruda Kamaposckoro (1846-1912) — ogHOro M3 M3BECTHEHIINX
IOPHUCTOB-MEXAyHapoOHUKOB Poccuu, mpodeccopa MOCKOBCKOTO yHHBEPCH-
TeTa, KOTOphI¥ B 1881 r. m3maa mepBYyIO B MUpE CIEIIMAABHYIO Hay4HYIO pa-
60Ty IO MEXAYHAPOAHOMY ITpaBocyauio «O MexkayHapomHoM cyne» [Kamapos-
cruii, A. A., 1881], a B 1909 r. cTaa OZHUM U3 YeTbIPEX POCCHUHCKUX IIpe.-
craBuTeaed B IlocTogHHOM masaTte TpeTeHckoro cyna B ['aare. CoBpeMeHHBIE
HCCAEIOBaHUS [A0Ka3bIBAIOT, YTO ITOTEHIIMAA BBICKA3aHHBIX NaHHBIM yY€HBIM
uaed He TOABKO JAaA€KO He HCYepIlaH, HO II0 POy BOIIPOCOB OHHU ITPEBOCXO-
IAT TOCIOACTBYIOIME CeroaHda Teopuu U noaxonbl [CoaoBbeBa, A. A. u Kanu-
mes, B. I1., 2021].

Cpenu pabot A. A. KamapoBckoro B Katasore PocCHICKOM HaIlMOHAABHOM
OMOAMOTEKH eCcTh 22-CTpaHH4YHble «3aMedyaHHus O Pas3sBUTHH ITPpaBHA, OTHOCH-
LIIUXCS 0 MHPOBOTO cynar» 1863 1., T. e. K tepuony HakaHuyHe CymnebHoOM pedop-
MbI. EcTecTBEHHO, OHU He MOTAU He BbI3BaATh UHTEPEC, BO-IIEPBBIX, IIOTOMY, YTO
A. A. KamapoBCKOMy B 3TO BpeMs ObIAO 17 A€T U HE COBCEM ITOHSITHO, KaK OH
CyMeA IIPUHATH y9acTHe B pa3paboTke 3aMedaHuil 0 pa3BUTUHU OCHOBHBIX ITPE/I-
AOKEHUH ITpeoOpas3oBaHuda cynebHoi yactu B Poccuy, B paMKaxX KOTOPBIX OILy-
O6AnKOBaHa naHHad pabora, a BO-BTOPHIX, C TOYKH 3PEHHS YCTAHOBACHHUS CBI3H
MEKy B3TASJaMU BBIIAIOIIEr0CH I0pHUCTa-MeXAyHapoHUKa Ha HallMOHaABHOE
U MeXKAyHapOoIHOE IIPaBOCYyIHE.

OOpaireHue K «3aMeYaHUIM O Pa3BUTHU OCHOBHBIX ITOAOKEHUH ITpeobpaso-
BaHUd cyneOHo# yactu B Poccum» mokasaao, yro 6ubanorpadamu Poccuiickoii
HAIlMOHAABHOM OHMOAMOTEKH y2Ke JaBHO YCTAHOBAEHO, YTO OHU IIPHUHAIAEIKAT He
A. A. KamapoBckomy, a E. E. Komaposckomy [Komaposckuii, E. E., 1863], a aB-
TOMAaTHYEeCKOe OTHECEHHE B KATAAOTe BBI3BAHO T€M, YTO JaHHBIH TPy ObIA TTOMI-
nucaH npocro: «I'padp KomapoBckuiiy.

OpHaKo HHTEPEC K BOIIPOCY O PEAKIIHH POCCHUCKHX IOPHUCTOB-MEXIyHa-
ponuukoB Ha CyneGHyro pecpopmy 1864 r. octascs. AHaan3 ux paboT mokasaa,
4YTO HaubOABIlIee 3HAYEHHE B 3TOM AaCIIEKTe IIPEeACTABASET HAy4YHOE HACAEOUE

MpaBocyaue/Justice. T. 3, Ne 4. 2021. OpuruHasbHblie cTatbun
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&. d. Maprenca u B. I1. /laHeBCKOro, KOTOPbIE JOCTATOYHO ITOPOOHO U3A0KH-
AV CBOM KOHIIENIIINH PedhOPMHUPOBAHUS POCCHUCKOTO IIPaBOCyAHsS BO BTOPOH
rnosoBuHe XIX B.

AKTyaABbHOCTD TEMBI HCCAEIOBAHNS COCTOUT B HEOOXOAHUMOCTH PA3HOCTOPOH-
Hel OIleHKHU pepopM B IIPaBOBOH cepe ¢ TOUKHU 3PEHHS HE TOABKO TeopeTHde-
CKHUX U IIPaKTHYECKHUX IIPoOAEM, HO U COUeTaHUd MEXIyHAapPOIHO-IIPaBOBOTO U
BHYTPHUTOCYZAaPCTBEHHOI'O U3MEPEHHH.

Cynebuast pechopma 1864 r. He pa3 CTAHOBUAACH OOBEKTOM HCCAEIOBAHUS
C IIEABIO YCTAHOBAEHUS ee 3apyOesKHBIX «KOpHei» [AoHcKad, C. B., 2014; AoH-
ckag, C. B., 2016], ogHaKO OTHOIIIEHHE K Hell CIIEIIHaAUCTOB B 00AACTH MEKIY-
HapPOJAHOIO IIpaBa IIPaKTHYECKH He HM3y49aAoch. McKAIOUeHHEeM MOXKHO Ha3BaTh
pabotel, mocBsieHHbIe poau CyneOHOM pecpopmbl 1864 r. mag TocyaapcTB, pa-
Hee aBagBIINXcsa pecriydbankamu Coerckoro Corosa [Bepemaruna, A. B., pen.,
2015b], a Takke medTeAbHOCTH BbIcouaiillie yTBepKIAEHHON KOMHUCCHUH JIAS IIe-
pecMoTpa 3aKOHOIIOAOKEHHH 110 CyAeOHOH yacTu o pykoBoacTBoM H. B. My-
paBbeBa, B KOTOpyI0 B 1894 r. Takke Obla npuraareH B. I1. [Janesckuii [Co-
pokuH, A. A., 2014|, HCTOPHUKO-IIPABOBBIE UCCAEIOBAHUA O CYAOYCTPOUCTBE U
Pa3BUTHH yTOAOBHO-IIPOIIECCYaAbHOIO ITpaBa KoHIla XIX — nagyasa XX B. [Bepe-
maruHa, A. B., 2014], B KOTOPBIX €CTh CCHIAKHU Ha HAy4HOE HaCAeOHe POCCHUH-
CKOro pucra-mexayHaponuuka B. I1. [laneBckoro. Heab3s He oTMeTHUTH pabo-
TBI, IIOCBAIIeHHbIe B3ragnaMm ®. . MapreHca 110 BoIlpocaM MeXKIYyHapOoIHOTO
npaBocynuda [ViBauenko, B. C., 2009; Pribauenok, U. C., 2019].

TakuMm o6pasoM, IOPHCTaMU-MEXKAYHAPOAHHUKAMH [aaHa (parMeHTapHas
onenka CynebHoit pedpopmbl 1864 r. BmecTe ¢ Tem obOpallieHue K JaHHOMY Ma-
TepHaAy II03BOASIET YBUAETH pepOpMUpPOBaHUE CyAeOHOM CHCTEMBI U CYIOIPO-
HU3BOCTBAa BO BTOPOH nmoaoBuHE XIX B. B HOBOM paKypce ¥ PacCMOTPETH BOIIPOC
0 ero 3pPEKTUBHOCTH HE TOABKO C BHYTPHUTOCYAapPCTBEHHBIX, HO U C MEXIyHa-
POOHO-IIPABOBBIX ITO3UIIUH.

TeopeTHYeCKHEe OCHOBEI. MeToABI

TeopeTndeckoli OCHOBOH paboOThl CTAAO HAYYHOE HACAEOHE POCCHHCKHX IOPH-
CTOB-MEXKIYHapPOIHUKOB, TPYAbl KOTOPBIX IIOCBSALIEHL! peasn3anuu CyneOHOH
pedopmbr 1864 r. B mpoiriecce ux n3ydeHHUd ObIAM HUCIIOAB30BAHBI KaK O0IeHa-
V4HBIE, TaK U CIIEIIHaABHBIE METOAbI NCCAEIOBAHUSI.

C IIOMOIIIBI0 ECKPHUIITUBHOTO METOa [T0Ka3aHbl OCHOBHBIE uaeu P. ®. Map-
TeHca u B. Il. [laneBckoro o passutuu CyneGHo# pecdhopmbl 1864 r. B Poccuu.
Meron aHasu3a MIO3BOAWA BBEISBHUTL Hauboaee BasKHBIE BOIIPOCHI peasH3alUU
CynmeOHBIX yCTaBOB, KOTOPBIE BBIAEATAUW IOPHUCTBI-MEXKAYHAPOLHUKH B 1870-
1890-x rr. MeTox cuHTE3a CIIOCOOCTBOBaA OOOOIIEHUIO B3TAGNOB YYEHBIX, CO-
[epKalluXCcs B Pa3AHUYHBIX TpyAaxX. C IIOMOIIBIO AUAAEKTHUYECKOI'O0 METOoHa B
CTaThe yCTAHABAUBAAOCH, KaK ITPOXOAUBIIINE 3204YHbIE JUCKYCCHU CIIOCOOCTBO-
BaAW Pa3BUTHIO CYyAOyCTPOMCTBA U CyHOIIpou3BoAcTBa B Poccuu B nopedop-
MeHHBIN nepuon. Ilpoussenenua ®. ®. Maprerca u B. II. [laHeBCKOro usyda-
AVICb B XPOHOAOTHYECKOM IIOPSAKe HUX H3IAaHUS AT TOrO, YTOOBI ITPOCAEIUTH
9BOAIOIIHIO B3TASIOB yYEHBIX HA 0003HAYEHHYIO TEMATHKY.

PopMarbHO-IOPUAUYECKUH METO[ HCIIOAB30BaACS IIPH OIIEHKE IOPUCTaMU-
MEXIYHapOAHUKAMU Pa3AUYHBIX HOPMAaTHUBHBIX IIPABOBBIX aKTOB BTOPOH IIO-
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AoBUHBI XIX B. CpaBHUTEABHO-IIPABOBON MeTO IIPUMEHSIACH IIPU U3VIECHUU 3a-
pyOexkubIx «<kopHei» CynebHbIX ycTaBoB 1864 r. C mOMOIIBIO0 METOIA ITPABOBOTO
MOJEAUPOBAHHUS OIIPENEASIAACh Ta MOLEAb CyAeOHOM CHCTeMBI, KOoTopas SBAd-
AACh C TOYKHU 3PEHUSI KOHKPETHOTO YIEHOI0 OIITHMAaABHOH.

PesyAbTaThl HCCA€ZOBaHHS

3HadeHHe Hay4YHOTO TBOPYECTBA U IIPAKTHUYECKOMN NeaATEeABHOCTH BbIIAIOIIETOCS
opucra-MexayHaponuuka ®. . Maprenca (1845-1909) TpyaHO HepPeoOlleHUTD
Kak aas Poccun, Tak ¥ gaa Bcero mupa. Opranusanudg [aarckux KoH(MepeHIIud
mupa 1899 u 1907 rr., «oroBopka MapreHcar, usnanue «Cobpanus TpakraToB
1 KoHBeHIIMH, 3aKAIOYEHHBIX Poccuel ¢ HHOCTpaHHBIMU AepKaBaMU», HHUIMA-
THUBAa ocTpoiiku B [aare [IBoplia Mupa IBASIOTCS AUIIE HEOOABIIION YacThIO pe-
3YABTaTOB €ro PadOoTEI.

&®. . MapreHC BHEC BKAA/, B Pa3BHUTHE HUAEU U IIPAKTUKH MEXIyHapPOITHOTO
IIPaBOCYAHSsI, IIOCKOABKY pa3padaTbIBaA IIPEIAOKEHHS II0 YCOBEPIIIEHCTBOBAHUIO
neaTeAbHOCTH [locTOSHHOM masaThl TPETEUCKOTO cyaa Ko Bropol 'aarckoi KoH-
depeninu mupa B 1907 r., ydacTBoBaA B OOCYKIEHHU CO3IAHUS IIOCTOTHHOH
ceccuu ['aarckoro MexkIyHapOIHOTO CyZa B BoeHHOe BpeMd [Pribauenok, U. C.,
2019, c. 154-155]. OH caM uMeA HINPOKYI0 U3BECTHOCTH KaK MEXKIyHapPOIHBIH
Tperefickull cyapsa: B 1891 r. paccmaTpuBaa CIIop o prI00AOBCTBe B Bomax Ce-
BepHO# Amepuky, B 1895 r. — criop 06 apecTe roAAaHACKUMH BAACTIMU IITKUIIE-
pa aHrauiickoro kuroboiiHoro cynsa «Costa Rica Packet», B 1897 r. ycranaBau-
BaA AMHUIO TPaHULBI MexXAy BeHecysaol U aHTAMMCKOM I'BuaHOM, KOoTOpasd Cy-
LIIECTBYET [0 HACTOSIIEro BpeMeHH, u T. 1. [UBaneuko, B. C., 2009, c. 35].

O Baragpax @. . Maprenca Ha CynebHyro pepopmy 1864 r. MOKHO CyOUTH
II0 KypCy A€KIIUY II0 roCyJapCTBEHHOMY IIpaBy, KOTOPbIY OH umuTaa B 1870-
1880-¢ rr., mpexae Bcero B MiMnepaTopckoM YUHAHUIIE IPABOBEICHUS.

CoxpaHuaca KOHCIHEKT aekiui ®. . Maprerca 1876 r., T. €. BpeMEHH, KOTI-
[a pe3yAbTaThbl pepOpMHPOBaHUS CyAeOHOH cucTeMbl Poccum OblaM yKe ode-
BHUIHBI, HO ITPHU 3TOM ellle He ObIA B34T KypC Ha OTMEHY MHOI'MX IToAoxKeHU# Cy-
nebHbIX ycTaBoB 1864 r.

®. . MapTeHC oTMeYaA, 4TO LEeAb KaXKJO0ro IrocydapcTBa COCTOUT B COLAEM-
CTBUU IIOAJAHHBEIM YVAOBAETBOPEHHIO MX (PU3NYECKHUX U YMCTBEHHBIX IIOTPEO-
HOCTeM, B ODeCIIeYeHHUH CPeACTB K HUX IIOAHOMY H BCECTOPOHHEMY Pa3BUTHUIO
[Mapreuc, ®. ®., 1876, c. 119]. 'oBops 0 paszmeaeHUH BAaCTeH, OH IIPEAIIOYHTAA
COCpPENOTOYMBATL BHUMAHUE CAyIlIaTeA€H He Ha COBPEMEHHOM €My IIepHoe, a
Ha AHTHUYHOCTH, ITIOAYEPKUBAad, YTO €Ile APHCTOTEAD BBIIEASIA COBEIIATEABHYIO,
CyeOHYIO U HUCIIOAHHUTEABHYIO BAACTD, OTAaBasl IIpeAIIoYTeHHe IIEPBOH, TaK Kak
OHa MMeAa IIpaBo H31aBaTh 3aKoHEI [Mapternc, ®. ®., 1876, c. 137].

B kypce rocymapcrBeHHoro npasa 1889/90 yuebHoro roga . . MapreHc
yAEeAuA Topasno 0oAbllle BHUMAaHUS CyAeOHOH BAACTH.

Bo-nepBBIX, OH OTM€YaA, YTO BCE IIMBHAN30BaHHBIE HapoAbl, HECMOTPS Ha
pas3AuYHBbIE TOCYyJAapPCTBEHHBIE IIOPSAAKH, OAWHAKOBO IIOHHMAIOT, YTO TaKoe
BAACTbB, ITPABUTEABCTBO, 3aKOHOIATEABCTBO U cya [Maprenc, ®. ., 1889-1890,
c. 10].

Bo-BTOpPBIX, BBLAAIOIIUNCA POCCUNCKUN MEXKAYHAPOAHUK CUYUTAA, YTO UMEH-
HO B cyzeOHO# cepe 3auMCTBOBAHHUSA U3 3apyDesKHOTO IpaBa MOTyT OBITH HAU-
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0oaee ormacHBIMH, IIPUBOAA B Ka4eCTBe IIpHUMepa Cy IIPHUCIKHBIX 3acenareaei
[Mapreuc, ®. ., 1889-1890, c. 16].

B-TpeTtbux, OH BBIZEASA TPH (PYHKIIMHU BEPXOBHOH BAACTHU: 3aKOHOIATEAb-
HyI0, aAMUHHUCTPATUBHYIO U CcyneOHylo, a mmoToMy Hameadga Mmmeparopa Bep-
XOBHOM cynebHo#l BaacTpio. MMmenHo stuMm . ®. MapreHc oO00OCHOBBIBaA Cy-
nebHbIe pelleHus:, HadyuHaBInuecd co cAoB «[lo ykazy Ero HmmeparTopckoro
BeanuecTBa», 1 OTHOCHA OCKOPOAEHUS Cyna K TSIKKHUM IIpecTylAeHusaM [Map-
Terc, ®. ., 1889-1890, c. 33, 36].

B-ueTBepThIX, B HCTOPHYECKOM 9KCKypce MapTreHc o0bscHaA Ha ITpuMepe [le-
Tpa [ u Exarepuns! I, moyeMy poccuiickue UMITEPATOPhI ObIAM IIPOTHUB HEIIO-
CPEeOCTBEHHBIX K HUM oOpalieHuii ¢ xxasrobamu. ®. ®. MapTeHc oTMedaa, 4ToO
LIapb BCETZIA SIBASIACH 3alIUTHUKOM OCKOPOAECHHBIX 1 BOCCTAHABAHUBAA HAPYIIIEH-
HBIE TIpaBa, HO ANYHOE OCKOPOAEHIE TauT B cebe OIIaCHOCTD, YTO JKAAODOIIHK BbI-
30BeT Y MOHapXa ¥KaA0CTh, I B pe3yAbTaTe MOXKHO BEIHECTH HECIIPaBeIANBOE pe-
menue. Kpome Toro, noguepkuBaa oH, y ['ocygapst HeT BO3MOXKHOCTH pa3buparb
BCe feaa HerlocpeacTBeHHOo. OnHAaKO yIeHBIN oTMedaa, uTo [TaBea | He ToABKO He
3arpeTHA AMYHBIE K ceOe o0pallieHHud, HO U ITI0BEAEA YCTPOUTE ¥ 3UMHEro ABOpLIA
SAIUK O mporrteHuti. [Ipu Aaekcauape I 6biaa yupexmerna Komuccust mpoiire-
HU# Ha BrIcouatiniee umMs, IIpUdeM I10 HEKOTOPBIM AeAaM MOKHO OBIAO IT01aBaTh
Kano0bl laske Ha pelIeHHs [AellapTaMeHTOB M obmiero cobpanud [IpaBuTeAb-
crByloiero CeHara, KoTopble paccMaTpuBaa ['ocynapcrBeHHBIN CoBeT. MMeH-
HO 11oaToMy ®. @. MapreHc IpuU3HaBaA JAaHHOE MOCyJapCTBEHHOE VUpesKIeHHe
BbICIIIEY cymeOHoM mHcTaHmed [Maprenc, ®. ., 1889-1890, c. 38], HecMmoTp4
Ha ero cTaTyC BBICIIET0 3aKOHOCOBEIIATEABHOTO OpraHa CTpaHbl. 3a HeclipaBe-
AVBBIE Kaao6bl Ha CeHaT Ha3HAYaAOCh HAKa3aHUe, II03TOMY CHadaAa C JKaA00-
ITUKOB Opaaach IIOAIIKCKA O TOM, YTO OHH 3HAIOT 3aKOHOIATEALCTBO.

Takoit mopsimok 6bia oTMeHeH CymneOHBIMU ycTaBaMu 1864 T., cOrAacHO KO-
TOPBIM pelleHus AByX KaccalmmoHHBIX nerapraMeHToB CeHaTa CTaAd OKOHYa-
TeABHBIMH. BepxoBHasl ke cymebHas BaacTh, 1o ®. ®. MapreHcy, BCe paBHO
coxpaHsaasachk 3a MmmoepaTopoM, OCKOABKY €My IIPHUHAIAEXKAAO IIPaBO IIOMU-
AOBaHHY U CMATYEeHHs HaKasaHHd, [IPaBO yTBEPXKAEHHI IIPUTOBOPOB, IIPaBO
pa3peniath cyznebHoe ImpecaenoBaHue 4AeHOB ['ocymapcrBeHHoro CoBera, MU-
HHCTPOB, TAABHOYIIPABASIONINX OTAEABHBIMH YaCTSIMU U CEHATOPOB.

B-1m1s1TBIX, HECMOTPsI Ha TO 4YTO B KoOHIlE XIX B. elle He ObIAM BBIPAOOTAHBI
MeXKIyHapOoHO-IIPaBOBbIE CTaHAAPTEHI II0 IIpaBaM deaoBeka, ®. ®. MapreHc
obpaTHUACS K BOIIPOCY OIIPEOEACHHsI MecTa IIpaBa Ha IPaBOCYAHE B KAACCH-
dpuKaIuy IpaB U CBOOO, IIOCKOABKY KaK IOPUCT-MEKAYHAPOIHUK IIPEKPaCHO
3HAA HaIlMOHAABHOE 3aKOHOATEABCTBO PasHbIX cTpaH. OH cuuTas, 4TO IIPaBo
Ha PaBEHCTBO BCEX IIEPEl CYAOM OTHOCHTCH K IPazkJaHCKHUM IIpaBaM, a pa-
BEHCTBO BCEX IIepe/ 3aKOHOM — K IoauTndeckuMm [MapreHnc, ®. d., 1889-1890,
c. 113-115].

Taxkum o6pa3om, B oTHOIIIeHUH olleHKY Cyne6HbIX ycTaBoB 1864 r. . . Map-
TEHC IIPUIAEPIKUBAACS OXPAHUTEABHOH ITO3UIIMH, COCTOSIIEH B TOM, YTO OH He
[IpU3HAaBaA BBIIEACHHE CaAMOCTOATEABHON CcyneOHOM BAACTH U OJHO3HAYHO BbI-
CTyIlaa 3a coxpaHeHHe 3a MmmepatopoM (pyHKIIMY BepXOBHOH CyneOHOH HH-
CTaHIIUH, C COMHEHHEM OTHOCHACH K BBEIEHUIO B POCCHM MHCTUTyTa IIPUCHK-
HBIX 3acenareaei. OMHAKO IIPU 3TOM OH BBICKAa3bIBaA II€PELOBBbIe MBICAH OTHO-

Pravosudie/Justice. Vol. 3, no. 4. 2021. Original Papers



22 Uctopus rocynapctaa v npasa / History of State and Law

CUTEABHO MecTa IIpaBa Ha CIIpaBeIANBOE IIPABOCYAHE B CUCTEME IIPaB K CBOOO
JyeAoBeKa.

[pyroe HaIrrpaBA€HHE CPeAH IOPHUCTOB-MEXIyHAPOIHUKOB IIpencraBaga Bee-
Bonox [TueBuy [laneBckuii (1852-1898). C 1877 mo 1893 r. oH mpenoiaBan MesK-
OyHapOOHOE IIPpaBO U BeA HAYYHYIO AeSTeABHOCTh B MMmiepaTopckoM XapbKOB-
CKOM yHHBepcUTeTe, ObIA daeHOM WHCTUTYTa MeXXAyHApPOOHOTO IIpaBa B ['enTe.
Peaanzanuga CynebHoM pedopMbl KOCHYAACE €I0 HEIIoCpeAcTBeHHO. Ero orery —
[Mu#t HukoguMoBHY — ObIA MATHCTPOM I'PasKIaHCKOI'O ITpaBa, CEHATOPOM, IIpe/-
cemateaeM nemnapramenHTa Opecckod cymebHod masatel [KomuartHasa, FO. A,
2011]. B 1887 romgy cam BceBoaon [TneBuY cTaa IIOYETHBIM MHPOBBIM CyObeH
JmvutpreBckoro okpyra Kypckoif rybepuuu, a B 1888 1. — mpezicefaTeAeM yes -
HOTO Che3lla MUPOBBIX CyZeH Toro ke okpyra, B 1893 r. — mouyeTHBIM MHUPOBBIM
cynbeit AoxBurikoro yesaa [loaTaBckoii rybepHHUH. OTO IPUBEAO K TOMY, UTO II0-
CAeIHUE II9Th AET CBOEH KH3HU OH IIperiogaBaas Ha Kadeape yTOAOBHOIO IIpaBa
U YyTOAOBHOTO CYZOIIPOM3BOACTBA XapbKOBCKOI'0 YHHUBEPCHUTETA.

Cuavana npobaemamu mpaBocyaud B. I1. [JlaHeBCKUil 3aHUMAACH HUCKAIOYHU-
TEABHO B paMKax MeXIyHapoaHoro npasa. Tak, B 1879 r. oH usmaa paboTy 110
IIPU30BOMY CyIOITPOHM3BOACTBY, B KOTOPOH OTMETHA, YTO IIOHATHE CIIPABEIAHU-
BOCTH [OAYKHO OBITH IIPUCYIIE BCIKUM CyOaM, AeHCTBYIOIINM AaXKe IIPU CaAMbIX
HCKAIOYUTEABHBIX OOCTOSTEABCTBAX, UTO BBIPAXKAETCS B IIPU3HAHUH HEBHHO-
BHOCTH IIPEIaHHOI0 Cydy OO0 TeX IIOp, IIoKa He OymeT mokasaHo obpartHoe [[la-
HeBckuH, B. II., 1879, c. 7].

B 1894 rony, yke uMed 3a IIA€YaMH OIIBIT PAOOTHI B KAYECTBE MHUPOBOTO Cy-
OBbU U IasKe IIpeficefaTeAs Ye3OHOTO che3ia MUPOBLIX cyneit, B. I1. [laneBckui
HaIlcaA WHTEPECHYI0 paboTy o pa3aHMdHBLIX (popMax HapoaHoro cyzaa [[JaHes-
ckuii, B. 1., 1894|. B nanHOM Tpye OH OLIEHUA AeaTeABHOCTb CyneOHbIX TasraT
C y4aCTHEM COCAOBHBIX IpeacTaBuTeseii ¢ 1864 no 1878 r. Kak UCKAIOYEHHE U3
ob111eTo mopsaKa CygoyCTPoHCcTBa U CYyIOIIPOHU3BOACTBA, IIPHU3HAA UX CIIEITHAAD-
HBIM CYZOM II0 BasKHEUIIIMM MIOAUTHYECKHUM IIPECTYIIACHUAM, HaIllpaBACHHBIM
IIPOTHUB IOCYZapcTBa U BEPXOBHOH BAacTH. [Ipm 3TOM OH pacKpUTHKOBAaA y4-
peXaeHne CIeUasbHBIM YKa30M BepxXOoBHOrO yroAOBHOIO Cyma Ha cAydait o6-
IIIETO 3aroBopa B PA3AMYHBIX 4acTaX PocCHICKON MMIIEPHH.

B. II. [laneBcKU pacCMOTPEA apryMEHTBI, KOTOPble OObeIUHEHHbIE Aerap-
TaMeHTBI ['ocymapcrBeHHOro CoBeTa IIPUBEAU AT HUIBATHA LEA O TOCyAap-
CTBEHHBIX IIPECTYIIACHUIX U3 Cyda IIPUCIKHBIX 3acenaTreacti: ocobas BaXKHOCTh
U OIIaCHOCTB ITPECTYIIACHHH ITPOTHB IOCYyZapcTBa U BEPXOBHOH BAACTH; OTCYT-
CTBUE OTPHUIIAHUS K OTBPAILEHUS Y MHOTHX YAE€HOB OOILIeCTBa K I'OCyIapCTBEH-
HBIM IIPECTYIIACHUSIM; BO3MOXKHOCTE OAS OOBHHSIEMOTO 3adBASITH 0 Oopebe 3a
obmecTBeHHOe Oaaro [[daueBckuii, B. 1., 1894, c. 1-2]. B pe3yabraTe UM ObIA
ceAaH BBIBOJ O TOM, 4To ['ocymapcTBeHHBIN COBET AEMOHCTPHUPYET HEOBEPHE
K y49aCTHIO [IPUCIKHBIX 3aceqaTesel B paCCMOTPEHHH [IEA O FOCYyAapCTBEHHBIX
npecrymnaeHuax. Torma oH obpatuacs K «otiiaM CymnebHoit pedpopMbly, U3YIHUB
«Coobpazkenusi» ['ocynapcTBeHHON KaHIeAdpuu 1862 r., BEIpaboTaHHBIE €10 CO-
BMECTHO C IIPHUKOMAaHIHPOBAHHBIMH K HeH TaKMMM H3BECTHBIMH IOPUCTAMH,
kak K. I1. [Tobemonocues, H. M. CrognoBckuii, H. A. BykoBckuii u gpyrue, U mo-
Kaszaa, YTO OHH CTOSIAM Ha IIO3UIIMH YIaCTUs IIPHUCSIKHBIX B PACCMOTPEHUH JIEA
0 FOCYapCTBEHHBIX IIPECTYIIACHUIX.
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B. I1. [laneBcKuUii B pe3yAbTaTe MPEIAOKHUA KOMIIPOMUCCHBIH BapUaHT: OIIpe-
JEAeHVE BUHBI 110 T'OCYJApPCTBEHHBIM ITPECTYIIACHUSAM [IOAXKHO OBITH 3a MIpPU-
CSI3KHBIMH 3aCEIATEAIMH, YTOOBI CaMO ODIIIECTBO OCYZKIAAO 3a TAKHUE MESTHUS,
a [JaAbIlle AeA0 MOAYKHO IepenaBarhbcd B CynmeOHble Tasats! [[laneBckui, B. I1.,
1894, c. 3-4].

Taxkske yIeHBIH U3YYHUA CTATUCTUKY BBIHECEHUS TPUCSIKHBIMU 3aCeIaTEATIMHU
BEPAUKTOB U CIIEAAA BBIBOM, UTO yOEXKIEHHE BAACTHBIX CTPYKTYP 00 HX 4pes-
MEPHOM CHUCXOAUTEABHOCTH U OOABIIIOM KOAWYECTBE OITPaBAATEABHBIX BEPAUK-
TOB sIBAsIieTCsT 3abayxknmenreM. OH oTMedaa, 9To ecar m0 CymeGHoi pedpopMbl
1864 r. ocyxkmaaock He Ooaee 12% momcyaumbix, To B KoHIile 1880-x rr. mpu-
CSI3KHbIE BBIHOCHAM BEPAUKT «BUHOBEH» B OTHOIIEHUU Goaee 60% MTpHUBAEUEH-
HBIX K cynay [daueBckuii, B. I1., 1894, c. 80].

B. I1. [laHeBCKUY BCIYECKU ITOANEPIKUBAA CYy MIPUCIKHBIX, IPU3HABAs IIPU
3TOM, YTO PAL CAOKHBIX IEA MOIKET BbI3BATh y HUX OOABIIIME 3aTpyaHeHud. [a-
PaHTHEN «XOPOIIIero CyAa» OH CUUTAA IIPUBACUYEHUE B MPUCIKHBIE 00pa3oBaH-
HBIX AIOfIet, UMEIOITHNX HOPMAaABHBIN YPOBEHb MATEPHUAABHOTO O0ECTIEYEeHUS, T10-
TOMY 4TO OHU HamboAee He3aBHCHMBI B CBOUX CyxKAeHUIX [[laneBckuii, B. II.,
1894, c. 47].

B. I1. [aneBckuii obpalascst TakKe K TEME IPEABAPUTEABHOTO CAE/ICTBUS,
orMmeuasd, yto 1o CynebHpIM ycTtaBaM 1864 T. 3TO 4yTh AW He camasl caabas
YacTh POCCHUHCKOIO YTOAOBHOIO IIporecca [[daHeBckuii, B. I1., 1895, c. 3]. Heao
B TOM, YTO BOIIPOC O pehopMe CAEICTBHS OCTPO CTOSIA HA MTOBECTKE JHSI eIlle I0
npuHatusa CynebHbIx ycTaBoB 1864 r. IIpexkme BCero 3To KacasocCh Iepenadu
CAECTBUSA OT IOAHIUU B CyZeOHOE BEIOMCTBO, IIOCKOALKY 25 maprta 1859 r.
Anekcannp II morpe6GoBaa, 4ToOBI CymeOHAasT BAACTh ObIAa OTIEA€HA OT BAACTH
HCIIOAHUTEABHOM.

OrpoMHasl poAb B JaHHOM IIpollecce mpuHanaexkasa H. Y. CtogHOBCKOMY.
OH cyuTas CBOMM HPABCTBEHHBIM [OATOM HCKOPEHEHUE HEBEXKECTBA B 0O6AaCTH
IPEeIBAPUTEABHOTO PACCAEIOBAHUS IMPECTYIACHUM, BHIPAYKEHHOTO B ITOCTOSH-
HOM IIPOU3BOAE U JKECTOKOCTH MOAKHOCTHBIX AHIL. ['OCyZapCTBEHHBIH OEITEAb
cran mHUIatTopoM CaencTBeHHOW pecopmbl 1860 r., B pe3yabTaTe KOTOPOH
OBIAO TIPOUZBENEHO OTAEACHUE CAEICTBHS OT TIOAHUITHHU, UTO IIPEIOTIPETEAUAO 00-
pasoBaHue MHCTUTyTa mo3HaHud. OcHoBHaga unesa H. M. CTtogHOBCKOro cocto-
dAa B TOM, UYTO BAACTBh CAEIACTBEHHAas IIPEeACTaBAdeT COOOM 4acTh BAACTH CYy-
nebuoit [Copokuna, FO. B., 2014, c. 272]. BrIA oCyIIeCTBAEH IIEPEXO, OT CAEI-
CTBEHHBIX IIPUCTABOB, IT0BEIOMCTBEHHBIX MUHUCTEPCTBY BHYTPEHHUX €A, K
CyaeOHBIM CAEIOBATEASIM, KOTOPBIE IIOJINHIANCH MUHUCTEPCTBY IOCTHIIHH.

Ouenku CaencrBeHHO pecpopmbr 1860 r. maBasuck u marorcd pasuble. Cy-
IIECTBYET MHEHHE, YTO OTAEACHHE IIOAUIIUU OT OpraHa cyaeObHOTO CAeICTBUS,
BHEIpPEHME HAAEXKAIIET0 ITPOTOKOANPOBAHUS, 00s13aTeAbHAasI MOTUBHPOBKA pe-
IIEHWH CAEOBATEAd — 9TO HOBEAABI, KOTOPhIE B 3HAYUTEABHOU CTEIIEHU IOBBI-
CHAM «BHYTPEHHIOIO OUCIUIIANHY caencTBuUs» [Koum, A. ., 1914, c. 99-103].
Xotg uMeloTcd U apyrue olleHKU. Tak, A. B. Bepelaruaa cuuTaer, 94To Hpe-
mectBue CaencTBeHHON pedpopMbl peobpaszoBaHusIM B CynebHOM cdepe 3HA-
YUTEABPHO MOBAUSAO Ha (PParMEeHTAPHOCTHL IEPBOM, CAeAaB IpeaBapUTEAbLHOE
CAE[ICTBHE CaMbIM «y3KHM» MECTOM YI'OAOBHOM IOCTHUIIMH B ee HOBOM BHIe [Be-
pemaruHa, A. B., 2015, c. 8635].
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B. I1. [aneBcKuii, BUAUMO, ObIA GAMXKE KO BTOPO#H mo3uimu. OH mucaa o6 06-
BHHHUTEABHON TEHIEHITHH cAeoBaTeAed IIPU IIPOM3BOACTBE HEKOTOPBIX «I'POM-
KUX» €A, O MEOAUTEABHOCTH ITPOHM3BOACTBA, caaboM HaA3ope IPOKypaTypbl U
HEIOCTaTOYHOM KOHTPOA€ cO cTOopoHbI OKpyzKHOro cyna [[daneBckuii, B. II.,
1895, c. 3], a Io3TOMy BCSYECKH IMOANEPKUBAA pehopMy IIpenBapHUTEeABHOIO
caenctBud B 1890-€ rT.

dpkum orpakeHuem B3ragnoB B. II. [laHeBckoro Ha CyaeOHyIO cCHCTEMY
cTasa ero pabora o mpencrosuiei pedopme cymoycrpoiicrBa 1896 r. [[Janes-
ckuii, B. [I., 1896b], B KOTOPOo#l OH OTKPBITO Ha3BaA 3aKOHBI OT 12 HioAd U
29 nekabpss 1889 r., 3aMEHUBIIIHE MHPOBBIX IIOCPEAHUKOB, Ye3AHbIE II0 Kpe-
CTBITHCKHUM [eAaM IIPUCYTCTBHUA U MHPOBOH CyZ 3€MCKHMH y4acTKOBBLIMH Ha-
YaAbHUKAMHM, CaMBIM PEIINTEABHBIM IIaroM Ha IIyTH HEIIPaBHABHOI'O PA3BUTHUSI
OTe4YeCTBEHHOTO cynoycrpoiicrBa [[laHeBckuii, B. I1., 1896b, c. 10]. imenHo B
stoM Tpyze B. Il. [laneBckuil chopMyAHnpOBaA T€ IPHUHIIUIILI, IIPU PeaAu3aIluu
KOTOPBIX BO3MOXKHA 3(p(PeKTUBHAS OpPraHU3allus IIPaBOCYANd: He3aBHCUMOCTh
CYLbU, aBTOPHUTETHOE IIOAOXKEHHE CyIbH B aIMHUHHCTPATHUBHON M OOIIECTBEH-
HOM HepapXuu, OJOCTATOYHOE MaTephasbHOe obecriedeHUe KaK IIPHU OCYIIECT-
BACHHU CYIeHCKHUX IIOAHOMOYHH, TaK U B CAydae OTCTaBKHU HAU cMepTH [[JaHeB-
ckuii, B. I1., 1896D, c. 64].

B mocaeguue romwl cBoeit xku3HU B. I1. [laHeBcKuii yrayObuAcss B BOIIPOCHI
YTOAOBHO-TIpOIleCCyaAbHOro npaBa. B 1896 rony ou Hammcaa paboTy 0 3aKAIO-
YUTEABHOM CAOBE IIpe[cenaTeAd Cyaa, B KOTOPOH yKasbIBaa Ha (DpaHILy3CKHe
KOPHH pEIEeHUs AAaHHOTO Bolrpoca aBTopamMu CymnebHBIX ycTaBoB 1864 r. OH
CUHTaA, 4YTO (ppaHIy3CcKas MOZEAb O0ecIIiednBaeT OTCYTCTBHE AaBACHUS Ha IIPH-
CSIZKHBIX 3acefaTeAei, IOATOMY U POCCHUMCKHE IIpeficeNaTeAn CyooB He obaaaa-
IOT [IPaBOM JOIIpoca IOACYAHMMOI0O HU 00, HU BO BpeMd CyAeOHOIo 3acemaHus,
AVIIIEHBI IIpaBa 10 COOCTBEHHOM MHUIIMATHBE BBHI3LIBATL CBUIAETEACH, DKCIIEP-
TOB, OHHU AHIIH JOIIOAHSIOT CBOMMHM PaCIIPOCaMU IIePeKPECTHBIN I0IIPOC CBHIE-
Teael U sKcrepToB [[laHeBckui, B. I1., 18964, c. 23]. [IpumenuTeabHO K Poccruu
OH CUUTAA, YTO HYZKHO OIIPEIEAUTH O0bEM 3aKAIOUYUTEABHOM pedlr IpencenaTeAs
cyna [daueBckuii, B. I1., 18964, c. 36].

B 1897 romy B. II. [laneBcKuii Hammcaa paboTy o HpeacTosdiiei pedopme
YTOAOBHOI'O CyZOITPOM3BOACTBA. B 4acTHOCTH, OH ceaas KOHKPETHBIE IIPEIAO-
JKEHHs, KaK U3MEHUTH CT. 626—629 YcraBa yroAOBHOIO CyIOIIPONU3BOACTBA, I10-
CBHILIEHHbIE HMCKAIOYEHHIM M3 IIPHUHIIUIIA HEIIOCPEACTBEHHOCTH B YTOAOBHOM
IIpoliecce, CBS3aHHBIM C HEBO3MOXKHOCTBIO IIPEAICTABACHUS NOKa3aTeAbCTBA B
YCTHOH (pbopMe BCAENCTBHE CMEPTH CBUIETEAS, AABIIIEro [IOKa3aHUs Ha [T03Ha-
HUH UAU IIPEABAPUTEABHOM CAEICTBHUH, HEU3BECTHOCTH €r0 MecTa IIpe0bIBaHus,
TSIKEAOU IIPOIOAIKUTEABHOM 60Ae3HH U T. A. OQHAKO pedb IIAA TOABKO O HOBEA-
AaX, a He 0 IIPHUHSTHH HOBOI'O YcTaBa YTOAOBHOTO CyIOITPOHM3BOACTBA, KOTOPBIH
B. II. JaHeBcKuii, 6€3yCAOBHO, CUUTAA OOABIIOH ITEHHOCTBIO. [laHHas pabora
oKaszaaach IlocaeqHed u3 paboT ydeHOro, IIOCBAIIEHHONM BOIIpOcaM pPas3BHUTHUL
CynebHo#t pedhopmbl. Ero mpezkaeBpeMeHHas CMEPTh He [I03BOAHAA €My yda-
CTBOBAaTh B fasbHelnieM peddOpPMUPOBAHUU CyLOYCTPOHCTBA U CYLOIIPOU3BO/I-
CcTBAa.

B 1899 roay Ha oduIiimasbHOM YPOBHE OBIAO 3asIBAE€HO 0 3aBepiirenuu Cyneo-
HOU pechopmbl 1864 1.
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OOcyxkaeHHE H 3aKAIOUEHHE

Taxkum 06pa3oM, POCCHHUCKHE IOPUCTHI-MEXK/IYHAPOTHUKH IIPAKTUIECKH HE IIPH-
HUMAaAU y4acTusd B moarotoBke CyneOHBIX ycTaBoB 1864 r., uX BAUSHHE CKa3a-
AOChH Ha CTaIIUU peaAnus3allul yCTaBOB.

Ha npumepe Hay4dyHOro M IHIpakTH4decKoro Hacaemuda ®. . MapreHca u
B. II. [JareBCKOro MOXKHO YBHIETb y POCCHHCKHUX CIIEIMAAUCTOB B obOaacTH
MeKIyHapOgHOro ITpaBa aABe oreHKH CyneOHoH pedOpMbI — OXpPAHUTEABLHOE ee
HaIllpaBA€HUeE, IbITAIIIeecsd COXPaHUTE BEPXOBHYIO CyaeOHyIo0 BaacThb 3a M-
IepaTopoM H IIPEeJOTBPATHTDH PEILIEIIIHNI0 HEKOTOPBIX IIPOIECCYaAbHBIX HHCTH-
TyTOB H3 3apy0exKHBIX CTpaH, U HaIlpaBAeHHE, paccMaTpuBanliee CyneOGHbIE
ycraBbl 1864 T. KaK TOYKY OTCYETa M OCHOBY peddOPMHUPOBAHULA CyAOyCTPO-
CTBa U CyIOIPOU3BOACTBa B Poccuu.

U To u gpyroe HampaBA€HHE CIIOCOOCTBOBAAO OOCYKIEHUIO HADOAEBIIIHX BO-
IIPOCOB CyneOHOM NesITeABHOCTH, YTO KOCBEHHO BAUSAO Ha PA3BUTHE UIEH MEXK-
ayHapomHoro npaBocyaud B Poccuu. To, uTo mepBas crernuasbHas padora Io
IaHHO# ImpobaeMe, KaK yKe yKa3bIBaA0oCh, Oblaa HamucaHna B Poccun, Tozke MOK-
HO CYHTATh OIOCPENOBaHHBIM pesdyabTaToM CynebHoit pedopmbr 1864 r., Ko-
TOpas caesasa obCyzKiIeHUe CyaeOHBIX TPOOAEM YaCThIO OOIIECTBEHHOMN KU3HU.

Poccuiickue 0puCTBI-MEXAYHAPOAHUKH, IIPEKPACHO BAazesd HHOCTPaHHBI-
MU g3bIKaMU, 3Had 3aKOHOLATEABCTBO 3apy0eKHbBIX CTpaH, Buneau B CyneOHbIX
ycraBax 1864 r. Kak JaHb UCTOPHUYECKOHN TpaauIlNM, TaK U 3aIlaJgHoe BAUSHUE,
IpHU3HaBad 4YacTh UHCTUTYTOB IIPUEMAEMBIMHU, a YaCTb — HE IIOAXOANUBIINMU IAS
POCCHUCKOH NeHCTBUTEABHOCTH. VX B3rasm IT03BOASIA HECKOABKO C APYIoro pa-
Kypca, 60Aee KOMIIAEKCHO OLIEHUBATh IIPETBOPEHUE B XKU3Hb HOBeAA CynmebGHOM
pedopMbI B BhIpabaThIBaTh Ha Pa3HBIX ATAllaX HOBBIE BEKTOPHI HAABHEHIITHX
u3MeHeHu# B cyaeOHo cepe.
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AHHOTaUuA

BeeneHue. B cTatbe paccmatpuBaeTcs npobnema agekBaTHOM OLEHKM TBOPYECTBa OAHOMo 13
Hambornee N3BeCTHbIX eBponenckux topnctos XIX B. — Kacnapa Pyponbda coH NepuHra (1818—
1892), ¢ MMeHeM KOTOPOro CBA3aHO 3HAYUTESIbHOE OGHOBEHWE TEOPETUKO-METOLONOMMYECKNX
OCHOB M3Y4eHWUs 1 TPaKTOBKM NpaBa. AKTYanbHOCTb 06paLLeHNs K NpaBoBbIM B3rnsgam 3Toro
y4eHoro-top1cTa 06ycroBfieHa HanmymemM HEBEPHbBIX Y HETOYHbIX MHTEPNPETaLMIA CofepXXaHus
1 HanpaBneHHOCTUN ero NPaBoBOro yHeHUs B 3apy6eXXHOM 1 POCCUIACKON nuTepatype.
Teopetnydeckue ocHoBbl. MeTozbl. TEOPETUHECKO OCHOBOW MCCNER0BaHUSA ABMAIOTCS TPAKTOB-
KV MpaBoBbIX B3rMAfoB P. MlepyHra B HEMELKKOM 1 pOCCUINCKONM NuTepaTtype, a Takxe BbIMor-
HEHHble aBTOPOM HaCTOsILLEl paboTbl NepeBofbl COYMHEHWIA AAHHOMO Y4EHOro, BKIH0Yas ero
NNYHYIO NEPennCKy M UHble apXMBHble NCTOYHUKK. B nccnepoBaHWm MCMonb30BaHbl METOAbI
CTPYKTYPHOrO aHanvaa npaBoBbIX YHEHWA, CPABHEHWS C MAEAMU OPYIUX MbICIIMTENEN, CoBpe-
MEHHbIE CTOYHUKOBEAYECKME NMOAXOAbI, MPUEMbI IMHIBUCTUHECKOrO aHanmaa.

PeaynbTatsl nccriefoBaHys. 3HadvTenbHaa 4acTb Maen v npefctaeneHunii P. MepuHra Hyx-
faetcs B 605ee BHUMATENBHOM W Yriy6MeHHOM n3y4eHun. Mpu 3ToM peyb MAET He TONbKO 06
afeKkBaTHON MCTOPUKO-PUNIOCOPCKON U MPOBNIEMHO-TEOPETUHECKON PEKOHCTPYKLIMN OCHOBHbIX
NpPaBoOBbIX BO33PEHUIA YHEHOMO, HO 1 O TOM, YTO 3HAYMTENbHAA YacTb MOHATUAHO-NOrNYECKO-
ro annapara COBPEMEHHOW opUCNpyLeHLMM TECHO CBA3aHa C pa3paboTkaMu 3TOro HeMeLKo-
ro topucta. OCHOBHasi Lieflb UCCNEQOBaHNsA COCTOsNa B TOM, YTOObI NokasaTb AeWCTBUTENb-
HOe 3HayeHue NpaBoBbIX B3rNAA0B P. MlepuHra, KoHUEeNTyanbHbI XxapakTep CBA3aHHbIX C ero
NpaBoBOI TeOpMEN NEPEMEH B UCTOPUM MPaABOBOW MbICNW, TOYHEE 3ahUKCMPOBaTb MOMEHTbI
NPEEMCTBEHHOCTN U HOBW3HbI, CBA3b MCTOPUM NPaBOBbIX MAel U coBpeMeHHocTU. C MeToao-
NOrMYECKMNX MO3MLMIA peyb MAET He TOMNbKO 06 aHanmae naewn, Ho akLeHTUPYETCS BHUMaHME Ha
LOKYMEHTaNbHOM U OCHOBaTENbHOM M3Y4YeHUW NMepBOMCTOYHUKOB. BaxkHbIM npeacTaenseTcs
TakxXe NMoHMMaHne BCroMOraTesnbHON Ponv MHTEPNPEeTaLMii Npu OLEHKe NPaBoBbIX B3rNsA0B
MbICIUTENEN NPOLLINIOro, KOTOPble TPEGYIOT MPOBEPKM U Pa3bACHEHW.

O6cyxpaeHne n 3akmo4eHne. Pedynbtatbl UcCcnefoBaHus npaBoBbIX B3rnagos P. MepuHra c
0603Ha4eHHbIX MNO3ULMIA NMO3BONAIOT TAKXe NoKasaTb BO3MOXHOCTY PasBUTUSA aKTyasnbHON npa-
BOBOW Npo6rnemaTuku, HanpMmep Npo6ieMbl BOCMOMHEHWS NPOGESIOB B NpaBe, NpaBoBOW orpe-
LENEeHHOCTUN, COOTHOLLIEHWS 3aKOHa U Cyfa M APYruX 3a CHeT Yriy6/eHHOro aHanmaa uctopmm
NpaBoBOI MbICIN.

KnrouyeBble cnoBa: ViepuHr, NOHATME Npasa, UCTOPYS NPaBOBOM MbICIN, KPUTUKA MCTOpUYe-
CKOW LUKOJbI, CTPYKTYPHO-(PYHKLMOHABHBIM aHanu3, opucnpyaeHLmMs MHTepecoB, CoLMOonorus
npasa, Hay4HOCTb IOPUCTPYAEHLMN

Ans umtnpoBaHus: Mop6aHb B. C. O xapakTepe npaBoBbIx B3rnsgos P. VepuHra // Mpaeocy-
ane/Justice. 2021. T. 3, Ne 4. C. 30—-41. DOI: 10.37399/2686-9241.2021.4.30-41.
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Abstract

Introduction. The article deals with the problem of an adequate assessment of the work of one of
the most famous European lawyers of the XIX century, Caspar Rufolf von Jhering (1818-1892).
His name is associated with a significant update of the theoretical and methodological founda-
tions of the study and interpretation of law. The relevance of the appeal to the legal views of this
important legal scholar is because of the presence of incorrect and inaccurate interpretations of
the content and orientation of his legal teaching in foreign and Russian literature.

Theoretical Basis. Methods. The theoretical basis of the research is the interpretation of R. Jher-
ing’s legal views in German and Russian literature, as well as the translations of the works of this
scientist, including his personal correspondence and other archival sources, made by the author
of this work. The research uses methods of structural analysis of legal doctrines, comparison with
the ideas of other thinkers, modern source studying approaches, methods of linguistic analysis.
Results. A significant part of the ideas of R. Jhering requires more careful and in-depth study. At
the same time, we are talking not only about the historical-philosophical and problem-theoretical
adequate reconstruction of the basic legal views of this scientist, but also about the fact that a
significant part of the conceptual and logical apparatus of modern jurisprudence is closely related
to the developments of this famous German lawyer. The main purpose of the study was to show
the real significance of R. Jhering’s legal views, the conceptual nature of the changes associated
with his legal theory in the history of legal thought, and to more accurately record the moments of
continuity and novelty, particularly the connection between the history of legal ideas and moder-
nity. From a methodological point of view, we are talking not only about the analysis of ideas, but
also focussing on the documentary and thorough study of primary sources. It is also important to
understand the auxiliary role of interpretations in assessing the legal views of thinkers of the past,
which requires verification and clarification.

Discussion and Conclusion. The results of the study of R. Jhering’s legal views from the indicated
positions also allow us to show the possibilities of developing relevant legal issues, for example,
the problem of filling visible gaps in law, legal certainty, the relationship of law and court, and oth-
ers, through an in-depth analysis of the history of legal thought.

Keywords: Jhering, concept of law, history of legal thought, criticism of the historical school,
structural and functional analysis, jurisprudence of interests, sociology of law, the scientific
nature of jurisprudence

For citation: Gorban’, V. S., 2021. On the nature of R. Jhering’s legal views. Pravosudie/Justice,
3(4), pp. 30—41. DOI: 10.37399/2686-9241.2021.4.30-41.

BBeneHue

HCTOpI/IS{ IIPaBOBOH MBICAW 3HAET HEMAaAO ITPHUMEPOB MBICAUTEAEH, KOTOPBIE
OKa3aAHM CYILIECTBEHHOE BAMGHNE Ha COCTOSHHE HAYKH CBOEro BpeMeHH. Hepen-
KO MMEHHO Yepe3 MOMEHTBHI BAHSHUS, YCBOEHUSI, BOCIPOU3BENEHUT U HHTEP-
IIpeTanuy IIPEACTABASIETCS BO3MOKHOCTE HAOAECKAIIMM 00pa3oM PEeKOHCTPYH-
POBaTh COAEP3KAHUE U SBOAIOIIUIO TOU AW MHOU IOPUANYECKON KOHIIETIIIUU UAU
COBOKYIIHOCTH ITPEACTAaBAEHUH O ITpaBe. ITO UMEET IIPSIMOe OTHOIIIEHUE K AWUY-
HOCTH IOPHCTAa, 0 KOTOPOM IIOHAET PEYb B HACTOSIIEN CTAThE.

[asa ropuctoB uMa Kacnapa Pynoabga ¢on MepuHra 66140 U OCTaeTCA OTHUM
U3 3HAMEHATEABHBIX U HAaUOOAee aBTOPUTETHBIX. PenKuii TaaaHT HaOAIOIATEAD-
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HOCTH, CIIOCOOHOCTBH OTPA3UTh AYYIIHE JOCTHXKEHHS HHTEAACKTYaAbHOM MBIC-
AW 3TIOXH, YMEHHE BOCIIPHHHMATL KH3Hb BO BCEM MHOTO00paswy, He3aypsamn-
HbI€ TBOPUYECKHE CIIOCOOHOCTH (OH ObIA, B YaCTHOCTH, BEAMKOAEIIHBIM ITHAHU-
CTOM) SIBAFIOTCH OPraHHYEeCKUMH CBOMCTBaMHU €r0 AMYHOCTHU. [lyTh HeMeIIKoro
IIpaBoBesia K HayIHOH M3BECTHOCTU ObIA TEPHUCTBHIM: OH HE pa3 OKa3bIBaACHd B
CAOZKHBIX JKU3HEHHBIX CUTyalllsaX, KOTOPbIE TPO3HUAH U3MEHHUTDH €T0 OTHOIIIEHHE
K HayKe ¥ Ilefaroruke. Bmecre ¢ TeM MMEHHO HCIBITAHUS YKPEIIASAH €ro Xa-
pakTep, popMHUpPOBaAsn 06pa3 IIPOCAABAEHHOIO HEMEIIKOIO YIEHOTO, KOTOPOro
3HaAa ofmecTBeHHOCTb. [IpaBma, Hamo cKas3aTh, YTO CYIIECTBYET HEMAaAO Ae-
TeH/] 0 TOM, KaKuM o6pa3oM P. MepHHT IPUXOAUA K CBOUM TBOPUECKUM PE3yAb-
TaraM. HamnpumMmep, oqHUM H3 IIOIIYASPHBIX IBAFETCS HEBEPHOE yTBEPXKIECHUE
0 «MY4YHTEABPHOM» IIEPEXO/e OT TaK Ha3bIBaeMOU «IOPUCIIPYAEHIIUY IIOHATUH» K
OPUCIIPYAEHIINH HHTEPEeCcOB». B meliCTBUTEABPHOCTH TaK Ha3bIBAEMBIN «IIepe-
XOZl» TAaKUM He ObIA. Bce meao B ToM, 9TO M3ydeHHE TBOPUYECTBA YIEHBIX U MbIC-
AWTEAEH ITPOIIABIX 3II0X M HACTOSIIET0 BPEMEHH IIPOUCXOAUT YaCTO IIOM BAUS-
HHEeM IIabAOHOB M YIIPOIIAIOIINX TOAKOBAHHE CXEM, IIO3BOATIOIINX A€TYe aall-
TUPOBAaThb IIPEICTABACHUS B KaHBE OIIPENEACHHON CTpaTervu HWHTepIIpeTaIluu.
Takoit moaxXon Bps AW OIIpaBIaH.

PesyAbTaThI HCCA€ZLOBaHHS

P. UepuHnr, Oyay4dn enie CTyOEHTOM, CAEAAA OTMETKY Ha IIOAIX TeTPamy O TOM,
YTO B3LAS[ UCTOPHUYECKOM IIKOABI Ha OPTaHHUYECKOE IIPOUCXOXKIECHHE IIpaBa
U ero COOTBETCTBYIOILEE PA3BUTHE NOAKEH OBITH CYIIIECTBEHHO II€PECMOTPEH.
B 40-x ropax XIX B. OH aHOHHUMHO OIIyOAHMKOBaA B «BepAMHCKON ARTEpaTypPHOH
raszeTe» UKA CTAaTEM, B KOTOPBIX UCTOPHUYECKYIO IIIKOAY CPABHUBAA C IIpU3pa-
KOM, KOTOPBIH Opoaut 1o EBpore, Ha3pIBaA ee IIyCTbIM HMEHEM, HO [IPHU3HAaBAaA,
4TO OHa CYLIECTBEHHO M3MEHHAA XapakTep npaBoBeneHud [Jhering, R., 1842].
B koH1e 1850-x IT. 4ecToAroOHe 3aCTaBHAO €TI0 CEPBE3HO 3aayMaTbCd Hal
TEM, YTO K€ B AEUCTBHUTEABHOCTH AEXKHUT B OCHOBE HAIIIUX HPEACTABACHUU O
npase. EMy Ha OT3BIB IIOCTYIIMAO OHO IEAO, B KOTOPOM HCTel] TpeboBaa yIiaa-
TBHI IBOHHOH II€HBI B CBSI3U CO CAyYaWHOM Ir'beAbo ITpogaHHoro ToBapa. MepuHr,
HU3Y4UB JOBOABI UCTIIA, [IOCYUTAA HCTPeOyEeMy0 UCTIIOM ABOHHYIO IIeHy Heclpa-
BenauBoH. OMHAKO HUCTEIl CAEAaA CAEAYIOIEe BO3parKe€HHE: OH OIHpaeTcd Ha
9KCIIEPTHOE MHEHHE, KOTopoe MepHrHT He CMOXKET OIIPOBEPTHYTh, IIOCKOABKY 3TO
ero MHeHHe. Panee MepuHr, KOMMeHTHDPYd (dparMeHT U3 [UrecT U cAenys IIpU
3TOM PEKOMEHJALUAM HCTOPUYECKOMN WIKOABI, OOIIYCTHA TAKyI0 BO3MOIKHOCTb,
OTHAKO, CTOAKHYBIIIHCE C OLIEHKOU PEaABHOM CUTyalluH, I[IOHSA, YTO BbIBEACHUE
HOBBIX IOPHANYECKHUX [IOHATUH TOABKO (DOPMAaABHO-AOTHYECKUM ITyTEeM Ha OCHO-
Be IIPEeAIIeCTBYIOIIUX IIOHATHH, 0e3 ydeTa peasbHbIX 0OCTOSITEABCTB, AEKAIIIMX
B OCHOBE IOPHUAHUYECKOTO CIIOPAa, PE3KO KOHTPACTUPYET C «IIPABOBBIM 4yYBCTBOM»,
IIpeCTaBACHHUEM O CIIpaBeOAHMBOCTH. K mpobaeme IIpaBoOBOro 4yBCTBa OH Bep-
HeTCs 3HA4YUTEeAbHO Io3xkKe. B 1884 roxy B Bene yueHsbl Oymer 4uTaTh TPeTUH
II0 CYETY JOKAAM, KOTOPBIM OIIPENEACHHO MOXKHO Ha3BaTh OJHUM U3 3HAMEHUTBIX
BEHCKUX nokKAaanoB P. Mepunra. 9toT nokaan Ha3piBaacs «O BO3SHUKHOBEHUH IIpa-
BoBOro uyBcTBar [Jhering, R., 1986]. Tema craHeT BecbMa IIOIIyASPHOH B II0CAE-
OyIONIed UCTOPHH IIPaBOBOH MBICAU M OyzmeT nonxsadeHa I'. PagbpyxoMm u MHO-
TUMHU APYTUMH. B pyCCKOM AUTEpAType 3Ta TeMa IIOAYYHAA OPUTHHAABHOE IIPO-
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YyTeHHE B BHUE «dyBCcTBa 3aKoHHOCTH» [[epmeneBud, I'. ®., 1893; dpomu, K. H.,
1888]. B coBerckoi#i auTeparype 1970-1980-x IT. mMeeTcs P MCCAENOBAHUM,
B KOTOPBIX BHOBB CYIIIECTBEHHO aKTUBU3NPOBAACH HHTEPEC K IICHXOAOTHYECKUM
acIieKTaM IIpaBa B CBS3U C IIPU3HAHUEM POAU YOeXKIeHUT Kak criocoda Bo3aei-
CTBHUS Ha peryAupyeMble OOIIeCTBEHHbIE OTHOIIIEHHS 1, B YaCTHOCTH, TEME dyB-
CTBa 3aKOHHOCTH, ITpaBOBOro yyBcTBa [Bomaenko, H. H., 1983].

CobbITus KoHITa 1850-X IT. AHUIIE YKPeNUAU MepuHra B BbIOOpe MyTH 0GHOB-
A€HHUS IIpaBoBeleHUd. B ImocaemyromieM IIOSBHAOCH Aaske TaKOe YIIPOIIIEHHOE
o0o3HavYeHUe, KaK MePexXo OT «IOPUCIIPYAEHIIUY MOHITUH» K «FOPUCHPYACHITUHT
HHTEPEeCOB». B CBA3M C 3THM CA€yeT OTMETHUTH HECKOABKO BEChbMa CYIIeCTBEH-
HBIX 00CTOATEABCTB, Oe3 yueTa KOTOPBIX ITOJAMHHO HAYYHBIH aHAAN3 IIPABOBBIX
B3ragoB P. Mepuara ObIA ObI IIOBEPXHOCTHBIM.

Yke B MepBOM H3OaHUU HepBoro toma «/lyxa puMCKoro mpaBa» B 1852 r.
IIPUHIIUII UCTOPHYECKON TPaKTOBKHU IIpaBa aBTOP OOIIOAHUA COIIMOAOTHMYECKUM
noaxonoMm [Jhering, R., 1852]. Comuoaorusgd HaxoouAach B IIPOIIECCE CTAHOBAE-
HUSI, U HEe MOXKeT OBITh U PEYH O IPSIMOM BAUSHUH IIEPBBIX COITMOAOTOB Ha B3TAS-
npl Uepunra. Tem 6oaee uro B 'epMaHuy cCTaHOBAEGHHE OTOH AMCIIUIIAMHEBIL IIPO-
HCXOIUAO B OoAee TI03IHNE CPOKH, YeM Bo PpaHimu 1 AHTANN. M0OXKHO TOBOPUTH
0 ToM, 4TO uneu MepuHra ObIAM OTYACTH CXOXKH C B3TAdIaMH MOHTECKbe, 4To,
OHaKO, IIPOCMATPUBAETCS AHUIIIb B O0Aee TTO3MHUY IEPUO TBOPUECTBA HEMEIIKO-
ro ropucra (B riepBoM ToMme «Ileau B paBe» 1877 1.; Takxke B «Boprbe 3a mpaBo»
1872 r. B yacTH pa3bsICHEHUST BAUSHUSI poaa AeITeALHOCTH Ha XapaKTep IIpaBo-
BBIX IIPEACTaBACHHM). YTOOBI IIOHATH IIPUPOLY COIIHMOAOTH3MA B TBopdecTBe Ue-
pHHTa, Hy>KHO 00paTUTECS K TOPTPEeTHOMY MeToay. OcoOeHHOCTHI0 AMYHOCTH He-
puHra ObIAO, CPEeAU IIPOYEro, TO, YTO OH CUCTEMATHYECKH ITOANEPKUBAA TECHBIE
[IPUATEABCKHE OTHOIIIEHHS C KOAAETaMH 10 €CTeCTBEHHO-HAYYHBIM (paKyAbTeTaM:
OH PETyASIPHO, IIOYTH KazK/Ible BEIXOZHbIE, YCTpauBaA TBOPUYECKHE Bedyepa, yIacT-
HUKaMH KOTOPBIX ObIAM (PU3MKH, OHOAOTH, XUMHKH. Hampumep, MasoBeposT-
HO, 4TO VepHHT nmo3nHee 3HAKOMHACH HEIIOCPEeNCTBEHHO ¢ paboroii Y. [JapBuHa
«TporcxoxkaeHre BUAOB», HO, OYEBHIHO, OH 3HAA O II€PENOBBIX HAEeIX B 00AaCTH
€CTeCTBO3HAHHUS OT CBOUX KOAAET. MlepuHra He pa3 IIbITaAUCh OTHECTH K COLIHAAb-
HBIM JapBHHHCTAM, YTO He HMeeT IIof co0o#l ocHoBaHuil. Ha camoMm meae maero
00pPBOBI KaK OCHOBHOIO (paKTopa Pa3BHUTHUL IIpaBa OH II0ACMOTPeEA Yy ['ereas B AeK-
uax 1o ouaococpuu ucropuu [Hegel, H. W. F., 2007]. Cpenu Bcex pra0cOpPCKUX
TEeYEeHUH U IITKOA BAUSHUE I'eT'eA€BCKOH hraocoduu B TBopuecTBe MepuHra 66140
caMbIM CYILIECTBEHHBIM, HO He BCErZa AETKO paclio3HaBaeMbIM. Ero Hean3s Ha-
3BaTh I'eTeABbSHIIEM, IIOCKOABKY OH OTHOCHACH K (PHAOCOHH IIpaBa AWUIIE KakK K
HCTOYHUKY IAd (DOPMUPOBaAHHUA COOCTBEHHOI'O TEOPETHYECKOI'0 KapKaca IOpH-
cupyneHnmu. IOpuandeckas Teopusa nepuona cepenunnl XIX B. ImpencraBasgia
co060i TOBOABHO HeycTof4uuBoe ob6paszoBaHue. CyliecCTBOBAAO IBA HAIIpaBACHUS
dhopMHUPOBaHNS 3HAHUH O IIpaBe: IIepBOe — TEXHUKO-I0IMaTHYeCKOe, CBI3aHHOe
C TEeXHHUYECKOM IpopaboTKOH HCTOYHHUKOB, CyNeOHBIM M HOTAPUAABLHBIM [IEAO-
IIPOU3BOACTBOM; II0 XapakTepy paboThl ¢ MaTepHaAOM MOKHO B MCTOPHYECKOH
PETPOCIIEKTHUBE BBIIEAUTH aHTUKBAPHYIO U [103JHEE CHCTEMAaTH3aTOPCKYIO yCTa-
HOBKH; O TEOPETHYECKOM 3HAHUH O IIpaBe B PYCA€ IOPUCIPYAEHIIMH MOKHO I'O-
BOPHUTD AUIIE B IIEPHOL (POPMHUPOBAHUS AUCIIUIIANHAPHO-IIPEAMETHOH ITapaur-
MBI, TOABKO B XIX B.; BTOpoe HalpaBAeHHe — (PHUAOCO(DUS IIpaBa, KoTopas Bcerna
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npeHebperasa IIO3UTUBHBLIM IIPaBOM, CUHTAsl €r0 HEHANEXKHBIM U HEIOCTOBEp-
HBIM MaTEepPHaAOM IAL IIOOAWMHHO (PHAOCO(CKOr0 PaCCMOTPEHHS.

B mepBoM BeHCKOM mokaaze 1868 r. «JIBAseTCS AW IOPUCHPYACHIIVA HaAy-
KO#?» (3TOT moKAamd ObIA OOHapy:KEH AMINIL HeOaBHO, B Hauaae 1990-x rr.) uc-
II0AB30BaHHe (PHAOCO(PCKO-IIPABOBBIX METOIOB M3y4UE€HHS IIpaBa OH OTHEC K O/I-
HOMY K3 TPeX KPUTEPHEB HAYIYHOCTH IOPHUCIIPYAECHIINHN (IBa APYTHUX — OJOTMAaTH-
4yecKHUH U ucropudeckuil metronsl) [Jhering, R., 1998]. OToT MOMEHT CceromHs
OIIpeleA€HHO HyXKOaeTcss B 6oaee TAYOOKOM M OCHOBATEABHOM IIEPEOCMBICAE-
HuH. [lo-TIpeskHeMy O4YeHb CAOXKHO BBICTPAMBAaETCH OUCIUIIAMHAPHBIN Xapak-
Tep TEOPeTUIEeCKON JacTH IopucnpyaeHu. Harpumep, Ha ponuHe Uepunra, B
Fepmanmnm, praocodusa IpaBa U TEOPHU IIpaBa CyIIIeCTBYIOT KaK PaBHOIIPABHO
KOHKYPHPYIOIIIHEe APYT C APYTOM OUCIUIIAMHBI C OOMHAKOBBIM COIEpPKaHHEM,
HO pasHBIMH HauMeHOBaHUAMH. K aTOMy caemyeT mob6aBUTH TaK¥Ke TO, UTO Ha-
PAoy C 9TUM HCTOPHYECKHM IIPOTOTHUIIOM TEOPHHU IIpaBa CYIIeCTByeT pa3pabo-
TaHHoe A. MepkeaeM, YIEHHUKOM U COBpeMeHHHUKOM HepwuHra, «ollee yIeHUe
0 mpaBe», KOTOpoe, HauuHasa ¢ Mepkeas, pa3pabaTblBaroCh KaK CTPOTO IOPHU-
audecKas OUCIIHIIAMHA, a He pruaocodcKkoe yaeHue o npase [Merkel, A., 1899].
CeromHs 3TO HaUMEHOBaHHE, B IIepBOH deTBepTH XX B. O4YEHD IIOIIyASPHOE, B
TOM YHCA€ U B JOCOBETCKOM M COBETCKOH AWUTEpaType, UCIIOAB3YETCS peke, HO
BCTpedaeTcsd B COBPEMEHHOH poccuiicko#t aureparype [Kepumos, 1. A. u llym-
KoB, /1. B., 2008].

Bo3Bpamasce K COITMOAOTH3MY B TBOpUYecTBe lepuHra, caenyeT OTMETHUTE,
4TO y3Ke B IIEPBOM H3AaHHUU «/lyXa PUMCKOrO IIpaBa» OH C(POPMYyAHPOBaA OCO-
OBIi METOM MCCAEIOBAHUSI, KOTOPBIH CTaA JUCITUIIANHOOOPa3YIOIIUM B COLTHOAO-
THH U CETOAHS B IOPHUANYECKUX HayKaxX UCIIOAB3YeTCd II0YTH [TI0BCEMECTHO. Peupb
HOET O CTPYKTYPHO-(PYHKIIMOHAABHOM aHaAu3e. B cOIloAOTHH aBTOPOM 3TOrO
MeToZa OOBIYHO Ha3bIBaloT J. [ropkreiiMma. OLHAKO 3aI0ATO 0 HETO B 00AACTH
HM3yYeHUsd IIpaBa 3TOT MeTo OblA pa3paboTaH U IIPUMEHEH K U3y4YeHHIO IIpaBa
KaK COIIMOKYABTYPHOI'O gBA€HUd. VneHTudHIIHpOoBaTh 9TOT METO KaK COIHO-
AOTHYECKHH MepHHTr He MOr, TaK KaK COILIMOAOTHS AWIIL HAYWHAaAa CBOH IIyTh.
Yro Ke KacaeTcd AOTHKHU IOPHUAWYECKUX IIOHATHH, TO 3TOT MOMEHT, HECMOTPS
Ha HEKOTOpble BBICOKOIApHBIE (ppas3bl MepuHra o ciocOOHOCTH IIOHSTHY IIPO-
U3BOAUTDH HOBBIE ITOHATHSA YHCTO AOTHYECKHUM IIyTeM, TOXKE MOXKET OBITH IIpo-
dcHeH. B ne#icTBUTEABHOCTH MepHUHT pazbsaCHLA, 4TO B 9TO BpeMsS — cepearHa
XIX B. — peysb I1A8 0 HEOOXOAUMOCTH CIIaCEHHI PHMCKOI'0 JOTMAaTHYECKOI'0 Ha-
caenus, o0 «MCTOPUIECKOH MHBEHTAPHU3AIIUN» PUMCKOTO IIpaBa, O IIOAHOM IIepe-
CMOTpPE PUMCKHX IOPHUANYECKHX IIOHATHU C IIeAbI0 OTOPOCHUTH BCe ycTapeBliiee
U OCTaBHUTBb TOABKO HYKHOE, TaK KaK PHMCKOe IIpaBo, Kak yrBepxkaas MepuHr,
Ype3BBIYARHO OTCTABaAO OT IIOTPeOHOCTEH BPEMEHU U TOABKO A€HUBBIH He IIpH-
3bIBaA OTKas3aTbCd OT Hero. [1oaToMy OH TOBOpPHA HE O TOM, UTO IOPHIAHYECKHE
IIOHATHS BOOOIIE BCEra CIIOCOOHBI IIOPOXKAATH HOBBIE ITOHATHS U TOABKO Ta-
KUM (popMarbHO-AOTHYECKHUM IIyTeM JOAYKHO POKAaThbCs IpaBo. CMBICA aKIleH-
TOB Ha IOPHUAWYECKHE ITOHATHS 3aKAIOYaACH B TOM, YUTO IIPH II€PECMOTPE BCETO
MacCHBa IOPUANYECKUX [TOHATHY HY>KHO OTBICKHBATh B HUX CYILIECTBEHHOE U, B
cAydae HeoOXOOUMOCTH, (pOPMYAUPOBATEH HOBEIE.

Yxe B Hauaae 1850-x rr., a He I1033Ke, KaK YacTO yTBepKaaeTcs, baarona-
pg UepuHry Tema colaabHOH 00yCAOBAEHHOCTH ITpaBa CTAHOBHUTCS OJHOM M3
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KAIOYEBBIX B TPaKTOBKE IIpaBa opucraMu. OH HUKOIZla He yTBEPXKAaA, YTO AO-
THKa JIOAYKHA OJOMHUHHPOBATH HAJ COLIMaABHOM CcTOpoHOU mnpasBa. Obe ero auc-
cepTalii ObIAM BBIIIOAHEHBI B IyX€ HCTOPHYECKOH IIIKOABI IIpaBa, HO OHU OT-
HOCATCSI K CaMOMy pPaHHEMY II€PHOAY TBOPYECTBA U HE UMEIOT CYLIECTBEHHOTO
3HAYEHU [IPU XapaKTEePUCTHUKE ero B3TASI0B Ha IIPUPOLY IIpaBa U CIIOCOOBI ero
n3yueHud. Ha camom geae MepuHr yTBepKaaA, YTO HE IIPaBO IIPUBHOCHUT OIIpe-
MOEACHHYIO CTPYKTYPY B 2KH3Hb, a COLIHaAbHAas AefiCTBUTEABHOCTD (HIOTPEeOHOCTH,
HHTepechl) POpMHUPYET CTPYKTYPYy HpaBa. OTclofa ABe TaKHUX II0Ka3aTEABHBIX
XapaKTEePHUCTHKH XOPOIIETO 3aKOHOIATeAd: 00AalaHue «1apoM HaOAIOAEeHUS» U
BAQIEHUE «MCKYCCTBOM BBIPaXKEHUs». A CAyJau HU3IAaHUSI 3aKOHOJATEAEM 3aKO-
HOB, He a/IeKBaTHBIX COIITMAALHBIM IOTPEOHOCTAM HAM 6e3 HeoOXOOUMOCTH B Ta-
KOBBIX, OH METKO Ha3bIBaA «<HHTEAAEKTYAABHBIM XYAUTAHCTBOM).

Upes cTpyKTypHOrO aHaAH3a IIpaBa Oblaa M Y KAACCHYECKHX JOTMaTHKOB
B AHIlE HCTOPHUYECKOH IMKOABI. VX MHTEpecoBasu IIpobaeMa eqUHCTBa IIPaBo-
BOM MaTepuH, XapaKTep CBA3U pPa3HbIX 3AeMeHTOB. CaBUHbBHU, BAOXHOBACHHBIHN
HOeIMH HIeaAHuCTOB-(HAOCO(OB, IIOHUMAaA CHCTEMY KaK HEKOe OpraHHYecKoe
I1eA0€, Y KOTOPOTO B IIEHTPE HAXOAUTCS S0pPO, & BCE SAEMEHTHI PaBHOYIAAECHBI
OT LIEHTpPAa, HO CBA3aHBI C HUM. [Ipyroii mpeacTaBUTEAb UCTOPHYIECKOH IITKOABI —
[IyxTa moaaraa, 4To CHCTeEMa IIpaBa MUMEET XapaKTep IMHUPaMHUbl, & CBI3H JA€-
MEHTOB SIBAGIOTCH (POPMAaABHO-AOTUYECKHUMH, ITOA00HO MaTeMaTuke. I103UII0
HepuHra oTAmYaA0 TO, YTO OH BBOAUT IIOHATHE (DYHKIIUH U COEOUHIET €ro C I10-
HATHEM CTPYKTYpPEI. U Hepenko nmoHarueM (PyHKIIUH asKe [I0AMEHSIeT CTPYKTY-
Py HAH, IIo KpalHel Mepe, CTaBUT €ro Ha IlepBoe MecTo. Harrpumep, oH yTBEpPK-
JaA: TO, YTO HE OCYIIECTBALETCS B JKU3HH, HE MOXKET Ha3bIBAThCd IIPABOM U, Ha-
IIPOTUB, TO, YTO B AEHCTBUTEABHOCTH OCYIIIECTBASIETCS, IBAIETCS IIPABOM, JaxKe
€CAM OHO B 3TOM KadecTBe ellle He PacIlo3HaHO U OUIIMAABHO He IIPU3HAHO.
EMy ke NpHUHaOAECKUT Hes O TaK Ha3bIBAEMBIX AQT€HTHBIX HOPMax.

OTcroma poXKOaeTcsl HOBOE TEOPETHKO-METOHOAOTHMUECKOE OCHOBAHHUE IAS
IITMPOKOI0 Kpyra IepPeaoBbIX MIASl CBOETO BPEMEHH YTBEPKIACHUN U 3aKAIOUE-
HUM, MHOTHE H3 KOTOPBIX OCTAIOTCS COBEPIIEHHO HEYA3BHUMBIMH M CETOHH.
HNmenno MepuHroMm ObIAO BBEIEHO TaKOe IIOHATHE, KaK «<KHBOE IIPaBoO», IIPHU-
TOM 3a[I0ATO O COIIHMOAOTHYECKHX KOHIIEIIIHUH IIpaBa U IMPOEKTOB COIIMOAOTHHU
upaBa E. Opauxa, M. Bebepa u np. Pas mpaBo npeacraBaseT cob0i KHUBYIO CO-
IIIaABHYIO MaTepHIo, Hauboaee 11eaecoobpas3Hblii criocob pa3penieHus COIHaAb-
HBIX IIPOTHUBOPEYHi, YIOBAETBOPEHNI HHTEPECOB U IIOTPEOHOCTEN, TO ATO 03HA-
4aeT, 9YTO UIMEHHO COIlMaAbHAasd CTOPOHA ITpaBa JOAXKHA ITOAYYUTH HalaexKalllee
OCBEIIIEHUE B IOpUANYECKOH Teopun. baaronapsa MepuHTy CMBICAOBBIMU €IUHU-
IITaMH — T€OPETUKO-IIPABOBBIMHU ITIOHATHAMH — CTAHOBATCS UIEU HHTEpeca, Mo-
THUBOB MOBeZIeHUS, eAelt, PYHKIIUH U 1ap.

dopmyaa, arpudbyrupyemad HMepuHry, o TpaKTOBKe IIpaBa Kak 3allHIIeHHO-
ro MHTepeca Toxe TpebyeT pazbsacHeHuY. OHa HECKOABKO OMHOOOKO TPAaHCAU-
pyeTcs B KOMMEHTApPUSIX B3TASIOB HeMeIIKoro opucta. B 1865 rogy BbIXOAUT
B CBET IIEPBBIH TOM TpeThel yacTu «/lyxa pUMCKOro IrpaBar», B Koropom MepuHr
IIPEeIAOKHA CAEyIOIee YTOUYHEHNE NeTeAeBCKOH TpaKTOBKH IpaBa [Jhering, R.,
1865, s. 328]: moYBOH U UCTOYHUKOM IIpaBa IBAIETCS CBOOOLHAS BOASI, yTBEPK-
naa 'ereas [Hegel, H. W. F., 2005, s. 42]. lepHHTI IIOAHOCTBIO COTAQIIAETCS C
3THM OIIPENEACHHEM, Has3blBasl €r0 CaMbIM KPATKHM M TOYHBIM OIIPEAEACHUEM
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npaBa. OnHaKo, pa3BUBas IIPOOAEMATHKY CYOBEKTHUBHOTO MIpaBa KaK IOPHCT,
uMes B BHUOAY CAyYau C IOPOKaMH BOAH, OH ITPEOAATAA CAEAYIOIIEe YTOYHEHHE:
IpaBO B OOBEKTUBHOM CMBICAE — 3TO BOAS, 0€3 KOTOPO# peasnu3arius nmpaBa IIpo-
CTO HEMBICAUMA, & BOT B CyOBEKTUBHOM 3HAUYEHUH MPABO — 3TO obecrieueHHast
BO3MOXKHOCTE OCYIIIECTBAECHUSI CBOUX UHTEePecOoB. «CyObeKTUBHbBIE ITpaBa, — IIH-
caa P. HepuHr, — 9BAFIOTCS HU MaTepuel, HU 00bEKTOM, a IPEAIIOChIAKOMN HC-
TUHHOM BOAH, He IIeAbI0, a cpeactBoM» [Jhering, R., 1865, s. 321]. B noraruu
CyOBEKTHUBHOTO IIpaBa, no MHeHHUI0 P. UepuHra, caemyer pasandaThb OBE CTO-
poHbI: POPMAaABHYIO U CYOCTAHITMOHAABHYIO. [locAeIHAsT XapaKTepu3yeT coboit
TIPaKTUYECKYIO 1IEAb CYOBEKTUBHOTO MpaBa, CYyThb KOTOPOM MOIKET OBITH OIIH-
CaHa TaKHMH TEPMHHaMH, KaK «IIOABb3a», «BbIrogar», «IIPEHUMYIIIECTBO». C CbOp—
MaABHOM CTOPOHBI CYOBEKTHBHOE ITPABO MPEIOCTABASIET CPEACTBA OASA HOCTHU-
JKEHHUS ITPAKTUIECKON CYOCTaHIIMOHAABHOM IIEAH, T. €. JAS HOAYIEHUS BBITO/IBI,
IPEUMYILECTBA HAU MOAB3bI. COOTBETCTBEHHO, paccMaTpuBaeMoe ¢ (POpMaAb-
HOM CTOPOHBI CYOBEKTUBHOE ITPABO 00ECIIEYHBAET ITPAKTUIECKYI0 BO3MOXKHOCTD
YIOBAETBOPEHHUSI HMHTEPECOB U IMOTPEOHOCTEH MHIUBUAYYMA, O0ECIIEYUBAET UM
IPaBOBYIO 3aIIUTY, IBASIETCSI 000AOYKOH CYOBEKTHBHOTO IIpaBa, IOHUMAaeMOTO
C TOYKH 3PEHHs ero CyOCTaHIIMOHAABHOTO coflepxKaHusd. HacaazkaeHue, moayda-
€MOe OT peaAu3allii CBOUX MHTEPECOB M MOTPEOHOCTEH, MAU TTEPCIEKTUBA Ta-
KOBOTO ITOCPE/ICTBOM ITpaBa CTAHOBUTCS 0OECIIEYEHHBIM, T. €. CYOBEKTHUBHBIM,
npaBoM. B urore P. MepuHT TPUXOAMA K BBIBO/Y, YTO OHATHE CYOBEKTHBHOTO
IpaBa «OCHOBAHO HAa ITPaBOBOM obecneueHul HACLAiOeHUsl, TIpaBa — 3TO puU-
Juuecku 3aujuuieHHole uHmepecsd [Jhering, R., 1865, s. 328].

Ob6a MOMeHTa — BOAS U WHTEPEC — MNPU3HAIOTCS MepuHroM CylIecTBEHHBI-
MH OAS OIpeAeAeHUs] HOHATUS IpaBa. [loaToMy Ha3bIBaTh IMO3UIHIO MepuHra
«IOPUCTIPYAEHIIHNEN UHTEPECOB» OyaeT HETOYHO, 3TO VIIPOIIEHHOE TOAKOBaHHE.
B «dleau B mpaBe» BOAS TIPUHITUITMAABHO OCMBICAMBAETCS U PA3bICHAETCS UM
KaK ToCyJapCTBEHHOE NIPUHYKIEHHE, CYIIIeCTBEHHBIN ITpU3HAaK ITpaBa. HTepec
npuobpeTaeT 6oAaee MIUPOKOE 3HAUEHHE, 0600IIaeTcs B BUAE POPMYABI «3KHU3-
HEHHBIE YCAOBHS 00IIIECTBar, T. €. COITMAABHbBIE MHTEPECHI U ITOTpebHOoCTH. OTCIO-
[la VIEeHBIH OIpPEIeAdA «...[IPaBO C TOYKHU 3PEHUS COMEPIKAHUS KaK (POpMy OCy-
IIIECTBASIEMOI'O C MIOMOIIBIO arrapaTta roCyIapCTBEHHOIO HPUHYKIECHUS obec-
neueHusl JKU3HeHHbLX yerosull obwecmsaar [Jhering, R., 1904, s. 345]. VimenuHo
B obecIieYeHUH II0CPEACTBOM TOCYyAapPCTBEHHOTO IPUHYK/ICHUS BBICTABASIEMBIX
U yCTaHAaBAMBAEMBIX OOIIIECTBOM HOPM KaK PePAEKCHUU JKHU3HEHHBIX YCAOBHUH
o0IIleCcTBa: UHTEPECOB, MTOTPEOHOCTEH, ITPAKTUYECKHUX MOTHBOB U IIEA€H COITH-
AABHOTO TOBEAEHUS U OOIIEHUS AIOfIEt, B IITUPOKOM CMBICAE — OCYIIIECTBASIEMOLH
UMU KyABTYpPbI P. MepuHT ycMaTpuBaA CyILIeCTBEHHBIH MOMEHT ITOHSATHS IIPaBa,
BBIpasKE€HUE ero JAeHCTBUTEABHON CYIIIHOCTU U COITMAABHOIO Ha3HAYEHUS.

«Opucnpynennusa uHrepecon» [Kopres, B. H., 2018] — aTo anekBaTHOe Ha-
3BaHUE IIIKOABI B HEMEIIKOH IOPUAUYECKON MBICAM, KOTOPAas BO3HUKAA HA OCHO-
Be yueHus MepuHra o nipaBe B TIoOMHTeHCKOM yHUBepcuTeTe. [IepBbIil UMIIyABC
3TOH IIIKOAE IpHAAA YIeHUK MepuHra, KOTOpOMYy OH KaK CTapIINi HAaCTaBHUK
MHOT0 TToMoTaA B Ku3HHU, O. BI0A0OB, cTaBIINE BIIOCAEACTBUH PEKTOPOM TIOOMH-
TeHCKOr0 yHUBepcHuTeTa. [pyIrma ydeHbIX, B OCHOBHOM Ipe[CTaBUTEAE 3TOTO
YHUBeEpPCUTETA, OCHOBATEABHO pa3paborasa mpobAeMaTHKY BOCIIOAHEHUS TTpobe-
AOB B IIpaBe 3a CUeT 00pallleHus K «<MUCTUHHOMY» UCTOUHHUKY IIpaBa — (COITMaAbHO-
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My) uHTepecy. Hanboaee 3aMeTHBIM IIPEeACTaBUTEAEM 3TOH MIKOABI Obia P. Xek,
a MIKOAa B IIEAOM UMEHYETCST TaK¥Ke «TIOOMHTEHCKOM ITKOAO# ITpaBa» UAH «IOPHU-
CIIpyAEeHIIHEH HHTEePECOB».

CaenyeT OTMETHTD, YTO IIpobaeMa TaK Ha3bIBaeMOH IIPaBOBOH olIpeneAeHHO-
CTH, IpaBOBOH 00ecIIe4eHHOCTH BO3HHMKAA MMEHHO W3 TBopdecTBa MepuHra u
cTasa AeATMOTHBOM HECKOABKUX HAYYHBIX HAIIpaBACHUH B IOPUAUYECKON MBIC-
AV (IBHUXKEHUE «CBOOOMHOE IMPaBO», (OPUCIPYAEHIIUS UHTEPECOB», IOPUIAIE-
CKUH ITparMaTu3M B pas3HbIX BapHaHTax). OTa TeMa COBEPIIeHHO 000CHOBaHHO
paccmaTpuBaeTcs CerofHsd KakK BaKHOe U IIEPCIIEKTHBHOE HallpaBAeHUEe (PyH-
JaMEHTAABHBIX IOPUANYECKUX uccaemoBaHuii. Tak, baarogaps paboraM coBpe-
MEHHBIX y4eHbIX-IIpaBoBenoB B. B. Epmmosa [Epmuos, B. B., 2018], B. H. Kop-
HeBa [Kopues, B. H., 2018], H. A. Baacenko [Baacenko, H. A., 2014] u gp.
pobaeMaTHKa IIPaBOBOH OIIPEeNEACHHOCTH CIIPAaBEIANBO OLIEHHUBAETCS KaK Cy-
LIeCTBEHHAs YacThb IIPEIMETHOIO IIOAS aKTYaABHBIX IOPHUANYECKUX Pa3paboToK.

B «lleau B paBe» P. UepuHT, HHTEpOIPETUPYS HIPaBO KaK COBOKYITHOCTE KU 3-
HEHHBIX YCAOBHU OOIIIECTBA, MCIIOAB30BaA KOHIIENIITHI «CyOBEKT IIEAM» HAU «Ile-
AEBOM IIEHTpP», TTOAATAsI, UTO «OOIIIECTBEHHAS KU3Hb COEIUHSET YEAOBEKA YepPe3
OOIITHOCTD IIOCTOSIHHBIX Ieaell B 6oaee BBICOKHE 00pa30oBaHUsl, PACIIHPSIET Ta-
KUM 06pa3oM PopMBI OOIIIECTBEHHOTO OBITHS». «K YEAOBEKY KaK AT cebsl pac-
cMaTpuBaeMOH eIUHHUYHOHN CYIIHOCTH (MHAWUBUAYYMY) IIPHCOEIUHSETCS O0Ile-
CTBEHHAas — UYeAOBeKa KakK YAeHa 0Ooaee BbICOKUX enuHHID [Jhering, R., 1904,
s. 360]. «B comMarbHO-TIOAUTHYECKOM CMBICAE 51 0003HAYHUA ODIIIECTBO Kak Ile-
A€BOIo cyObeKTa IpaBa, — mucaa P. MepuHr, — 1 ero 3azady IIOMECTHA B CyThb
TOTO, YTOOBI 0OeCIIeYnBaTh XJKU3HEHHbIEe YCAOBUS obiiecTBa. OqHAKO BHYTPH 00-
IIIEeCTBa B 3TOM IINPOKOM CMBICAE MBI MOXKEM IIOBCIOAY PasAHdaTb OCOOEHHBIX
CyOBEKTOB IleAd. B mepByIo odyepenb... TAKOBBIMH SBAFIOTCH: HHAUBHUIYYM, O-
CymapcTBO, LIEPKOBb, oO0benuHeHus» [Jhering, R., 1904, s. 361].

CTHANCTHKA H3AOKEHHS B BHE aKIIEHTHPOBAHHBIX MeTadop O CBA3U IIpa-
Ba U IOCyZapcCTBa, a TaK¥Ke CIIOCO0 pa3bsaCHEHHd TeMbl B COUYMHEHUH «lleanb B
IpaBe» IIOCAYZKHUAHU JIASL JOBOABHO YIIPOIIEHHBIX U HEBEPHBIX TPAKTOBOK ITPABO-
BBIX B3ragnoB P. Uepunra. B aToit paboTe OH IpeqAOKUA OIpedeACHHEe ITOHSI-
THS IIpaBa KaK CHCTeMbI IPHUHYIUTEABHBIX HOPM. [Tocaenyrolpie IO3UTUBUCTHI
BCeX IIPOo(UAEH BOCIPUHHUMAAU ATy POPMYyAy C OOABIIINM yBazkeHHeM. [locra-
TOYHO IIOCMOTPETH Ha OIpeleAeHUe IIpaBa, KOTOPBIM II0AB30BaAuchk I'. Keansen
vau . Xapt, 06 5TOM CBUIETEABCTBYET, HAIIPUMED, COBETCKUI Y3KOHOPMATHB-
HBIN moaxomn. B. Y. Aenun mnmcaa: «BypKyasHoe MIpaBo I10 OTHOIIEHHIO K pac-
IIPEIEACHUIO IIPOAYKTOB nompebreHusl IpearosaraeT, KOHEYHO, HeN30eXKHO U
b6ypokyasHoe 2ocydapcmeso, 100 IIpaBO €CTh HUYTO 0e3 ammapara, CIIOCOOHOTO
npuHyxoame K COOAIOEHIIO HOPM IIpaBa» (Kypcus Moii. — B. I') [Aenun, B. 1.,
1969, c. 98-99].

U3-3a yKazaHHOH XapaKTepPHUCTHKH IIpaBa MepuHra TpaguIlioOHHO OTHOCHAN
K KAQCCHKaM IOPHUOUYECKOro IIO3UTHBH3MA. B mefCTBUTEABHOCTH 3TO HEBEp-
HOe yTBEPKIAEHUE, OCHOBAHHOE Ha TOM, YTO COYMHEHHE H3y4ar0Ch AUIIL (ppar-
MEHTaPHO U IIOBEPXHOCTHO AMOO OIIEHKA IIPOCTO BOCIIPOU3BOOUAACH HA OCHOBE
OPYTUX, IIPEAIIeCTBYIOIMNX KOMMEHTAPHUEB TBOPYECTBA YIEHOr0. YKa3aHue Ha
00yCAOBAEHHOCTE IIpaBa IOCYAapCTBEHHBIM ITPHUHYKACHHEM XapaKTepPH30BaA0
B yueHHH P. MepuHra AUIIE OAMH K3 acleKTOB IIOHATHS IIpaBa, a UMEHHO: YTO
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HOPMBI U IPHUHYKIEHUE COCTABASIOT CYILIIECTBEHHbIE MOMEHTHI IIOHATHS IIpaBa,
paccMaTpuBaeMOro AHIIL C (pOPMaAABHOM CTOPOHBI, KOTOPBIX, KAK HACTOHUYUBO
y6exxnaa P. lepuHT, COBEPIIIEHHO HEIOCTATOYHO JAS TOTO, YTOOBI JOCTHYL TOTO
COCTOSIHUS, KOTOPOEe HA3bIBAETCH IIPABOBLIM. «Pacxoxkaa nepuHUIUS IpaBa, —
nucaa P. HMepuHr, — raacuT: IpaBo IBASIETCSH BOIIAOLIEHHEM OeHCTBYIOIINX B
KaKOM-AHO0 IoCyIapCcTBe IPUHYAUTEABHBIX HOPM, M OHA B MOHMX IAa3axX COBep-
meHHO IIpaBuabHas» [Jhering, R., 1904, s. 249]. Ora necdpuHunInsa Oblra KpacHO-
peduBoOii, HO He XapaKTepu3oBaAa IIOHSTHE IIpaBa, KoTopoMy caemoBaa P. He-
PHHT B cBoell paBoBoi# TeopuH. MccaemoBaB MOMEHTHI HOPMBI U IIPUHYKIEHUST
B mpase, P. VlepuHT mucaa 0 TOM, YTO OH «a/IONITHPOBAaA» IPUBENEHHYIO BBIIIIE
Ne(PUHUITHIO, HO €TO UCCAEOBAHUE «ITEAU B IIpaBe» IIPUBEAO €T0 K CAEAYIOIIEMY
cylIecTBeHHOMY BbIBoOAy: «Kak Maao 3HauaT o06a MOMEHTa TOCYAapCTBEHHOIO
IPUHYXKIEHUS U HOPMBI JIASI TOTO, YTOOBI JOCTUYD TOT'O COCTOSHMS, KOTOPhIE MbI
obo3HaAYaeEM Kak npaegogoe cocmosiHue» (Kypcus moit. — B. I') [Jhering, R., 1904,
s. 278]. Oro, mo MHeHUIo P. MepuHra, CyIleCcTBEHHBIH NIPH3HAK M OCHOBHAd
3a/1ada «IIPaBOBOTO TOCYAapCTBa», «TOCIIOACTBA IIpaBar. EcAu TOHSATHE IIpaBa
OT'paHUYMUBAETCS AWUNIb Haeed 0 IPUHYAUTEABHBIX HOpMax, TO 3T0, KaK MHOIO-
KpaTHO IogdepKkuBaa MepHuHT, IpU3HaK AeCIIOTHYECKOr0 rocyfapcTBa.

OOCcyxaeHHE H 3aKAIOYEHHE

B TBOpuecTBe MepuHra ObIAH chOPMYAUPOBAHBI HAH 3aA03KEHBI OCHOBBI MHOTHX
TEOPETUYECKUX U METOMOAOTHYECKUX KOHCTPYKIHUH BCEH IIOCAEAYIOILEH IOPHU-
OWUYECKON MBICAU. [3y4deHure ero mpaBOBBIX B3TA40B I103BOAAET 3HAYUTEABHO
TOYHEEe U IIOAHEee IIOHMMATh IIPHUPOAY TEOPHH IIpaBa, ee CBA3U ¢ (puaocodu-
el U UCTOpHEH IpaBa, AUCHUIIAUNHAPHbIE KPUTEPHUH, KOTOPbIE XapaKTEPHBI AAL
IOPUCIIPYAEHIINN KaK HayKu. Hapsay ¢ 3TEM BHM ObIAM pa’3bsICHEHBI MHOTHE
IIPUKAAIHBIE TEMbI, OCOOEHHO B 00AaCTH I'paskIaHCKOrO IIpaBa: 0 BUHe B 00d3a-
TEeABCTBAX, O 3allIUTe BAALEHUd, 00 OCYIIIECTBACHUH IIpaB U Ap.

Pabora ¢ RaaccHYecKHUM HacAeIUeM IOPHCTOB SIBASETCH 3aA0IOM aJeKBaT-
HOM KapTHUHBI IOPUAUYECKON MBICAH, 3aAOrOM IIOHMMAaHUSA Pa3BUTHUSA IIpaBa U
CIIOCO0OOB €ro M3y4YeHUs KaK 3aKOHOMEPHOI'O IIPOIlecca, UCKAIYAIOIIEro IIpo-
U3BOABHBIE HHTEpPIpeTalnuu. Hanpumep, B COBPEMEHHON IOPUANYECKON HAyKe
IIOIIYASPHBI QaHTAOCAKCOHCKME KOHIIEIIIUH, KOTOPBIE BBIIIAN Ha UCTOPUYECKYIO
apeHy 1ocae BTopoit MUPOBOM BOHHEI, U B OTCYTCTBHE KOHKYPEHTOB B TO BpEMH
OHU CTaAW HOMHHUpPOBaTh. Pabote! I'. Xapra, B 4aCTHOCTH, — 9T0 UHTEPECHBIH
U [I03HABATEABHBIN 3Tall B Pa3BUTHU IOPUAUYECKON MBICAU BTOPOM IIOAOBHHBI
XX B. OgHaKO OOABIIMHCTBO C(POPMYAHPOBAHHBIX UM HIeH AeTKO O0HApyKHUBa-
eTcda B paboTax HEMEIIKUX KAACCHUKOB BTOpoi#l moaoBuHBI XIX — Hagasa XX B.,
ocoberHO P. Uepunra, A. Mepkeas, P. Bupaunra, K. Beprooma u np. Tak u, Ha-
IIpUMep, XOPOIIIo U3BECTHAasI poccuiickoMy opucty dopmyaa H. M. KopkyHoBa
0 IIpaBe KakK pas3rpaHUYeHHUN HHTEPECOB, KOTOPad Kak Obl yTOYHSAAA HUAHU pa3-
BHBaAa TPaKTOBKY, IpenaoxkeHHyI0 P. MepuHroMm, Ha camoM neae Obira cop-
MYAUPOBaHa HE POCCUNCKUM IPaBOBEAOM, a A. MepKkeaeM — HEMELIKUM COBpE-
MEHHUKOM U nocaegoBareaeMm P. Mepunra, H. M. KOpKyHOB 2Ke AUIIB B34A €€ Ha
BOOPY3KEHHE B KypPC AEKIIHH I10 «OOIIEed TeOpUuU mpaBan.
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AHHOTauuA

Beepnenve. B pelwenun npobnem csobofbl nccnenoBaTenu 06Hapy>XuBatoT HEMAro NpoTUBO-
peymnii 1 acnekToB ee NposiBfieHus. Yatlle Bcero B LIeHTpe BHUMaHWs 0Ka3blBatoTCsi CNOCOObI U
nyTW ee [OCTVXXEHUS, HECKONIbKO pexe — BOMPOChI CYLLHOCTU cBo6oAbl. B nutepatype MOXHO
BCTPETUTb pasfivyHble TPaKTOBKM CBOOOAbI, MpuMepbl 60pbObl 3a cBOGOMY B Pa3HbIX UCTOPU-
YeCKUX YCIOBUSIX.

Teopetnyeckune ocHoBbl. MeTobl. MeTofonorM4eckor OCHOBOM pacCy>XfeHns o cBobofe cny-
XaT npefcTaBeHns 0 eANHCTBE MMpa, B3aVMOCBSA3W U HENPEPbIBHOM 3BOMIOLMM BCEX COCTaB-
NSAOLLMX ero cUCTEM, NPOLIECCOB, ABMeHNA. BcneacTeme CNoXHOCTU U Ype3BblHaNHON BaXKHO-
CTW Npo6nemMbl CBOGOALI B PACCMOTPEHUM €€ «OTNeYaTKoB» U «TEeHel» B CO3HaHUM crepdyet
MCMONb30BaTh BCE BO3MOXHbIE MHCTPYMEHTbI UCCIieoBaHUs, JoKa3aBLUME BPEMEHEM U Mpak-
TVKOW CBOIO 3(PHEKTUBHOCTb U HE MOTEPSABLUME aBTOPUTETA B HACTOSLLEE BPEMS.

Pesynbratel uccnegoBarus. Bee, YTO TpaAMUMOHHO OTHOCAT K MPOLECCY MOBbILLEHWS CTerne-
HY cBO6ObI, UMEET «4ENOBEYECKOE U3MEPEHME», HO HE ABJIAETCH CBOMCTBOM UCKITIOYUTENIbHO
yenoseyeckuM. Co3faHHbIN YenoBeKoM obpas cBOO6Obl HEOJHO3HAYEH. YMO3PUTENbHO CKOH-
CTPYVpOBaHHasi Ha OCHOBaHWUW TPAAMLMOHHbLIX NPELCTaBNeHnii o cBobofe, ee TeopeTUHECKnX
vcenegoBaHUn Mopenb cBo6ofbl (OMMCaHHOE COCTOSHUE Cy6bekTa O6LLECTBEHHbIX OTHOLLE-
HWUWA, UMEHyeMOoro cBo60oM) NpeacTaBnseTcs JOCTATOYHO YCIIOBHOW U Ha MpaKTUKe TPYAHO-
JOCTVXXUMOMN. [PUMEHNTENBHO K COLMAanbHON OENCTBUTENIbHOCTU MOXHO FOBOPUTH NULLIb 06
onpepfeneHHoln CTeneHn CBoOOAb!, O MEPe HE3aBUCUMOCTM, KOTOPYHO MOXHO LOCTUYb U NOA-
LEPXMBATb B TEX UM UHbIX OBLLECTBEHHbIX CBA3SIX.

O6cyxaeHve u 3aknoveHne. Hanbonee npoaoyKTUBHbI YCUWS, HANpaBeHHbIE Ha NOBbILLEHWE
cTeneHn cBo6OAbI, CBA3aHHbIE C Pa3BUTUEM 3HAHWUIA O 3aKOHAX NPUPOALI, HaKanIMBaHUEM Orbl-
Ta ¥ NoBbILLEeHNEM 3PPEKTUBHOCTM KX UCMOSNb30BaHUS B COLMASIbHOM aKTUBHOCTU.

KnrouyeBble cnosa: cBo60fa, He3aBUCUMOCTb, HayKa, 06pa3 cBOOOAbI, TEOPUS, 3aKOHbI MPUPO-
[bl, couparnbHble HOPMbI, CrpaBeaMBOCTb, NPOrpecc
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Abstract

Introduction. In resolving the problems of freedom, researchers find many contradictions and
aspects of its manifestation. Most often, the issues of the essence of freedom, ways and means
of achieving it are in the center of attention. In the literature, it is possible to find materials about
variants of different interpretations of freedom, about examples of the struggle for freedom in dif-
ferent historical conditions.

Theoretical Basis. Methods. The methodological basis of reasoning about freedom is the idea of
the unity of the world, the interconnection and continuous evolution of all of its constituent sys-
tems, processes, phenomena. Due to the complexity and extreme importance of the problem of
freedom in considering of its “imprints” and “shadows” in consciousness all possible research
tools that have proven their effectiveness over time and practice and have not lost their authority
at the present time should be used.

Results. Everything that is traditionally attributed to the process of increasing the degree of free-
dom has a “human dimension”, but is not an exclusively human property. The image of freedom
created by man is ambiguous. The model of freedom, which is constructed speculatively on the
basis of traditional ideas about freedom and its theoretical studies (that is, the described state of
the subject of social relations, called freedom), seems rather conditional and difficult to achieve
in practice. In relation to social reality, it is possible to talk only about a certain degree of free-
dom, about the degree of independence that can be achieved and maintained in certain social
relations.

Discussion and Conclusion. The most productive efforts aimed at increasing the degree of free-
dom are associated with the development of knowledge about the laws of nature, the accumula-
tion of experience and increasing the effectiveness of their use in social activity.

Keywords: freedom, independence, science, image of freedom, theory, laws of nature, social
norms, justice, progress

For citation: Antyushin, S. S., 2021. The elusive freedom. Pravosudie/Justice, 3(4), pp. 42—67.
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BBenmenue

t-IeAOBeKy CBOHICTBEHHBI CTPEMAEHME K MMOBBIIIIEHHIO (10 KpaifHei Mepe HEKO-
TOPOMY) CTEIIEHU CBOEM aBTOHOMHOCTH, 3ab0oTa 06 ocaabAEHUU MABAEHUS H3-
BHe, HaMepeHre n30ekaTh IIPUHYXKAeHUs. HalleAeHHOCTD Ha CHHUXKEHHE 3aBHU-
CHUMOCTH OT BHEITHUX 00CTOSITEABCTB OOBIYHO CBSI3BIBAIOT C ITPOSIBAEHHUEM KAXK-
IIbI CBOOOIBI.

OTa yepra YyeAoBeKa — IIEPEMAOIIEECS OT ITOKOAEHUS K TTIOKOAEHHIO HACAEIHE
MAaAEKUX JOUCTOPHUYECKUX MPENKOB, KOTOPBIX, B CBOIO OYEPEenb, HAIEAUAA UM
cama Tipuposa. Bce KUBOE TATOTEET K TAKOMY COOCTBEHHOMY ITOAOIKEHHUIO II0
OTHOIIIEHUIO K OKPYKAIOIIel cpee, B KOTOPOM HAHAYUIIIUM 00pa3oM peasusy-
€TCs BOCIIPOU3BO/ICTBO KOHKPETHOTO, YIIOPHO ITPOSIBASIIOIIIETO 3TO CTPEMAEHHE
opranmsMma, BHUAa, poma. «HopMasbHOe» JKMBOE CYIIIECTBO (HEOCO3HAHHO, ITO-
YUHSASCh UMMAaHEHTHBIM TOOYIUTEASIM, HHCTUHKTAaM) IIPECAEAYET I1EAh TTPOU3-
BOJMTE [IOTOMCTBO, O0ECIIEYUTDL €I0 M CBOIO 3KM3HECIIOCOOHOCTE, 0€30IMacHOCTD,
CBOEBPEMEHHO B TPeOyeMbIX 00beMax MOTPEOAITH JKU3HEHHO HEOOXOIUMBIE pe-
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cypcebl. TakuMm 06pasoM, KUBOM OpPraHU3M BCELIEAO IIOI'PYzKEH B BBIIIOAHEHHE
IIPeaIINCAHHON IIPUPOLOH POAU: YIACTHS B OIPENEACHHBIX ITUKAAX KU PpopMax
KOHKPETHOI'O OHOIleHO3a, BHAAaX OOMEHa BEIIeCTB, B OOIIEM 3BOAIOIIMOHHOM
nponecce. YeAoBEK peasn3yeT 3aKOHBI IIPHUPOALI U COOCTBEHHBIE IIpaBHAa Ha
MHOM YPOBHE U JaiKe B IIOIIBITKAX IIpeHeOpedb TaKOBBIMHY IIOTYNHSIETCS HUM.

TeopeTHYeCKHEe OCHOBEI. MeToABI

B ocHoBe Ar000T0 HccAe1OBaHUS 00HAPYKUBAETCS, C OJTHOH CTOPOHBI, CTPEMAE-
HUE YeAOBeKa (HEITPEOJOANMOE, ITPEACTABALIONIEe COO0M YacTh €ro IIPUPOIbI) K
BO3MOXKHO OOABIIIEH OIIPENEACHHOCTH B OKPYIKAOIIEM €r0 MHPE, KOTOPOE€ BbI-
pazkeHo B IIO03HaBaTeABHOM ITpoiiecce. C Apyroil CTOPOHBI, UCCAEIOBAHUE, IIpe-
TEHAYIOIIee Ha OAyYEeHHEe OOBbEKTUBHOIO Pe3yAbTaTa, HE MOXKET OMHPAThCI Ha
METO/IbI U TIOAOKEHUS, IPOTHUBOPEYAaIllie pallioHasbHOMY (praocopcKomMy, Ha-
YYHOMY) IOHUMAaHUIO AeUCTBUTEABHOCTH.

Cpenyt OCHOB pPAallOHAABHOTO IIOAXOMAa CAEAyeT Ha3BaThb IIPEICTABACHUS O
€OVUHCTBE MUpa U INOAYMHEHHOCTH BCEX €r0 S5AEMEHTOB U KOMIIOHEHTOB OJHUM
U TEM K€ 3aKOHaM; O HEIPEPBIBHOCTH T'AOOAABHBIX 3BOAIOIIMOHHBIX IPOIIECCOB
Bo BceaeHHoO# (mpogBA€HUEM KOTOPBIX SIBASIETCS BO3HUKHOBeHUEe COAHEYHOM CcU-
CTEMBbI, TAQHETHI 3eMAd, JKU3HU Ha Hel, a 3aTeM U YeAOBEeYeCKON ITMBUAN3AIINH),
IPUHIIUIINAABHOY OTHOCHUTEABHOCTU AOKAABHBIX YaCTHBIX (UCCAEIOBATEABCKUX,
COIIMaABHO-HOPMATHUBHBIX, 3CTETUYECKUX U [IP.) CTaHAapToB. He MeHee BayKHBIM
YCAOBHEM IIPOAYKTUBHOI'O COBPEMEHHOI'O PAlMOHAABHOI'O UCCAENOBAHUS U IIOAY-
YeHUs pe3yAbTaTa, aieKBaTHO U OOBEKTHBHO OTPAaXKAIOIIEr0 AeHCTBUTEABHOCTD
(ee doparmenT, Ipoliecc, SBA€HUE, KOHKPEeTHAas CUCTEMA, OTAEABHBIN 00BEKT), CAe-
LOYET CYUTATh UCIIOAB30BaHUE ITPUHIINIIA JOIIOAHUTEABHOCTH, IIOAYYHUBIIIET0O BBICO-
KUU CTaTyC B METOLOAOTHYECKUX cucTeMax KoHIa XX — Hadaaa XXI B. Ero aoruy-
HBIM ITPOJOAYKEHHEM CTAHOBHUTCS OOpallleHHe K SAEMEHTAMU METOMOAOTHH, BbI-
XOIAIIYM 32 PaMKU [IPUBBIYHON HAYYHOU PAILlOHAABHOCTHU, — aKCHOAOTHYECKUM,
3MUCTEMOAOTHYECKUM, & €CAU 3TO YMECTHO, TO U 3TUYECKUM, dcTeTHudecKuM. Oco-
OEHHO BajyKHO HCIIOAB30BATh CaMble Pa3HOOOpPA3HBIE TTOAXOAbI U UHCTPYMEHTHI B
OCMBICA€HHHU TaKOI 60raToil Mo CoAEPKaHUI0 KATETOPUH, KaK «CBODO 1.

CBoOoma kKak (peHOMEH, KOTOPBhIM O0yCAOBAEHA COIMAaAbHAad IIPAKTHKA, U
KaK KaTeropusl OOIEeCTBEHHO-HAYYHOTO, HAYYHO-TYMaHUTAPHOTO, COITHAABHO-
¢dpHrA0OCOPCKOro, ITUYECKOTO (M HEKOTOPBIX APYTHUX THUIIOB) Te3aypyca MHOTHUE
CTOAETHS OCTAETCs BaKHBIM O0BEKTOM HMCCAEJ0BATEABCKOTO BHUMAHUS, OPHUEH-
THPOM OOIIIECTBEHHON aKTUBHOCTH, U UHTEPEC K HEM CO BpeMEHEM He UCCSIKAaEeT.
OaHAaKO B TIOHUMAaHHWH CYIIIHOCTH CBOOO/IBI HE IOCTUTHYTO HE TOABKO €IUHCTBA,
HO U JOCTATOYHOU ICHOCTH, 4YTO CO3LAET IIOYBY JAS PA3HOTO POAA CHEKYAIITHH,
B TOM YHCAE B HEJOOPOCOBECTHHIX. JTO HE CIIOCOOCTBYET COBEPIIIEHCTBOBAHHIO
HU 3HAHHUHU O CBOOO/IE, HU COITMAABHBIX CBsi3ed. [loaToMy yraybAeHMe moHUMA-
HUS U TOBBINIEHUE o0beMa 3HAaHHU O CBOOOIE ITPEACTABASETCS €CTECTBEHHOMN
HOTPeOHOCTBIO YeAOBeEKa U o0IIlecTBa.

Pe3YA5TaTBI HCCACAOBAHHA

1. AmpubymueHulii 1emeHm MexXaHUu3mMa 3600UUU
[Ipupona, cyuecTByolias B popMe «pasaeTaronieiica BeceaerHON», yecTaHOBHAA
JOOCTATOYHO CTPOTHH IIOPSIOK COOCTBEHHOTO BOCIIPOM3BOACTBA, HE MNOIIyCKas
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IIyCTO# IIOBTOPSEMOCTH, 1103a60THAACH O BO3MOXKHOCTH aAeKBATHOM peaKkIluu
dpr3uYecKol CHUCTEMBI U JKUBOTO OPraHu3Ma Ha Heu30eKHYI0 B pa3BHUBAIoLIe-
cd NEeUCTBUTEABHOCTH HOBH3HY, U3MEHEHHS IIapaMeTpPOB CPEABbI, BO3MOXKHBIX
BBI30BOB, YIpo3. [Iad XKHWBOT'0 OpraHH3Ma €CTECTBEHHO IIPEOJOAEBATH IIPEIIST-
CTBHUS Ha IIyTHU JOCTUXKEHUI 3TUX (PyHIaAMEHTAABHBIX IIeAeH (AW IleAeHalIpaB-
A€HHO M30eraTh CTOAKHOBEHU C HUMH), YCTPAHATH OTPAHUYEHUS, CTECHSIIOIIINE
peasu3anuio IpeaIucCaHHOTO eMy IIPUPOAOH MAaHa U pacropsgKa €ro KHU3HH.

CTpeMaeHHe KUBOI'0O K CBOe0Opa3HoO# npomoceobode — YCAOBHE U COCTOSHUE
obecrieueHUsT CTAaOMABHOCTH KHWBOH CHCTEMBI (OpraHm3Ma, KOHKPETHOH B3au-
MOCBSI3aHHOH COBOKYIIHOCTH OPTaHHU3MOB, BHA, poaa...). [Ipupomo# «3akaanbl-
BaeTcs» (ECTECTBEHHBIM oOpas3oM (POPMUPYETCHS B XOZE€ CTOAKHOBEHHU U B3a-
UMOZEHCTBUN Pas3sAHYHBIX ee POpM) MexaHu3Mm, 0OeCIIeIUBAIONINI He IIPOCTO
CUTYaTHUBHYIO afallTalllio, a CO3[laHue (MAM BBIOOD) YCAOBHH A9 YCTOHYHBO-
r'o pa3BHUTHUS TAKOI0O BHA, KOTOPBIH OyIeT COOTBETCTBOBATH U3MEHEHUIO OKPY-
JKaIoIel cpeabl, COBEPIIEHCTBOBATE U CaM 3TOT aflallTalliOHHO-Pa3BUBAOLIHH
MEXaHHU3M.

OTOT MEXaHHU3M, CKAA[BIBAIOIIMMICH, YCAOXKHSIIONIHUIMCH, caMOOTTa4dUBalo-
iicss B XO/e B3aHMMOJEHCTBUII C BHEIIHEH Cpeloil (M B pe3yAbTaTe TpPaHC-
dopmanuii BHYTPEHHUX — MEXKIY COOCTBEHHBIMU SA€MEHTAMH M KOMIIOHEHTA-
MH B3aHMOAEHCTBHI), CYIIECTBOBAA, II0 BCEM BEPOSATHOCTH, Bcerna. Bo Bcakom
caAydae — B IIpefieAax IIPOCTPaHCTBEHHO-BPEMEHHBIX pPaMOK aKTyaabHOH Bce-
AeHHOM. U TO, YTO Ipollecc «BBICBOOOKIEHMsI», IOBBIIIEHHUS «CTEIIeHeH aBTO-
HOMHOCTH» AIO0OH CHCTEMbI IIPUBOANA K YBEAMYEHHIO TOUEK COITPUKOCHOBEHUS
C BHEIIIHUM MHPOM, a CAEIOBATEABHO, U YHCAA UCTOYHUKOB yIpPO3 MAaHHOM CH-
cTeMe (B TOM YHCA€ U BHYTPEHHUX; XOTs OBl B CHAY YCAOKHEHHHI caMoil cucTe-
MBI B XO[I€ afallTalluy K JeHCTBUTEABPHOCTH), HE CTAHOBUTCS IPHUHIIUITHAABHBIM
IIPENSITCTBUEM Pa3BUTHS.

XOoTS 0Y4EBUIHO U TO, YTO IIOBBIIIIEHUE «YPOBHEM» U «CTeTIeHe» CPaBHUTEABHO
GecIpensaTCTBEHHOM aKTHUBHOCTH HAOAIOZAEMOM CHCTEMBI HEM30EIKHO «YIIAOT-
HseT» KadeCTBEHHBbIE U KOAMYECTBEHHBbIE XapaKTEPUCTHUKH BHEIIHEH cpensbl.
Tak, B mocgaraeMoM BHYTPEeHHE aKTHBHOU CHCTeMe (4€AOBEKY, PAa3BHUBAIOIIIEMY-
C 3KMBOMY OPTaHU3MY, BHUAY 3KHUBOTIO...) YBEAHUYHBAIOIIEMCH H YCAOXKHSIOIIIEM-
ca pparmeHTe BeceaeHHOI obpasyemces (B cHAy H3HAYaABHON HaIIPaBA€HHOCTH
Pa3BUTHS IPHUPOILL B CTOPOHY €€ YCAOKHEHHUS, C OIHON CTOPOHBI) U 06HAPYIKU-
saemcs (C APYro¥ CTOPOHBI, BCAEACTBHE YBEAHMUEHHS panuyca U opM aKTHUB-
HOCTU BHYTPEHHE aKTHUBHOM CHCTEMBI, UeA0BeKa) Bee O60AbIle 0OBEKTOB, OTHO-
LIEHUH, B3aUMOLAEHCTBHUM, KOTOPhIE€ B PA3HOU CTEIIEHU BO3AECHUCTBYIOT U Ha pac-
CMaTpPHUBaEMYIO CHCTEMY.

JpyTUMH CcAOBaMH, BCAEACTBHUE €QUHCTBA AEHUCTBUTEABHOCTH WU HEBO3MOIK-
HOCTH BBIXOJla 3a €€ IIPENEAbl IIOBBIIIEHHE YPOBHS aBTOHOMHOCTH, HE3aBHUCH-
MOCTH, BO3MOXKHOCTH HOeHCTBOBATEH OECIPEIIITCTBEHHO (T. €. IIOBBIIIEHHE IIPO-
TOCBOOOZIbI) BO MHOI'OM HMAAIO30PHO. B e CTBHTEABHOCTH IIPOIIECC YCAOBHOTO
OCBOOOKIIEHHUSI IIpPEACTaBAsIeT cOOOM POCT YuMcAa B3auMOAeHCTBUil, HebGaaro-
OIPUSTHBIHA 9(p(PeKT OT KOTOPHIX KOMIIEHCHPYETCS YCAOKHEHHEM CHCTEMEI.

2KuBo#i opraHu3sM, OT IIPOCTEHIINX OGHOAOTHYECKUX CHCTEM [0 CaMbBIX pa3-
BHUTBIX BHUIOB U «CMBIIIAEHBIX» 0coOed (caMm TOTO «He Iomo3peBasi» II0 IPHUINHE
OTCYTCTBHUSI CO3HAHHSI), CTPOrO IIOAYHNHSASACH BEKTOPY, 3aA0KEHHOMY IIPHUPOIOH,
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CTPEMUTCHI K VAYUIIIEHUIO CBOETO IIOAOXKEHHUS B OKpYIKaloIlel nerCTBUTEABHO-
cTu. YeAoBEK, HEMAAO YHACAEIOBABIIIHE OT JKUBOTHOTO, HE B CHAAX (1a 0co60 u
He 3a060TsICh 06 3TOM) BBIPBATHCS 3a IIPENEAbI CBOEH €CTECTBEHHOMN OGOAOYKH.
OH TOoXKe HalleA€H Ha IIOBBIIIIEHHE MepPhl U CTelleHel He3aBUCHUMOCTH, KoTopad
Tak XKe, KaK U y €ro «Hepa3yMHBIX» NOKYABTYPHBIX ITparpalrypoB, CBSI3aHa C
6€30M1aCHOCTBIO, BO3MOXKHO, O0Aee HAIEKHBIM TapaHTUPOBAHHBIM IOCTYIIOM K
pecypcaM, Co CTaOMABHOCTBIO (ITPOSIBASIIOIIENCST XOTSI ObI B JKEAQHUU TIAQHUPO-
BaTh IIPOIIECC XKU3HEOOECIIeYeHHs), a 3HAYUT, C IBOAIOIIHEH, BOCIPUHUMAEMOH
YEAOBEKOM TPETHETO ThICIUEAETHST KaK HEOOXOIUMbIH €CTECTBEHHBIN IPOTpPeECC.
BrIcokuii ypoBEeHb HE3aBUCHUMOCTH, aBTOHOMHOCTH CYObEKTa, BO3MOXKHOCTH €T0
BbIOOpa TIPU IPUHSATHHU PEIIeHU — BbIOOpA 0OCO3ZHAHHOIO UM HE BCTPEYAIOIIETO
CYIIIECTBEHHBIX 3aTPYAHEHUH CO CTOPOHBI BHEIITHHUX CHA UAH HHBIX CyOBEKTOB —
B CO3HAHUHU YEAOBEKA 4Yallle BCETO aCCOITMUPYETCS CO CBOOOMOM M Ha3bIBAETCs
yallle BCETro CBOOOIO0H.

Mepa oco3HaHUSI CYLIHOCTHU CBOOOMABI, IIOHUMAaHUS €€ THIIOAOTHH (OHa-Ta-
KW, AW TO, YTO IIPUHSITO HA3BIBATH CBOOOMOM, UTO €10 CUHUTAETCSI, HE MOXKET
OBITH BCErja OMMHAKOBOM, OJHOPOHOM, HEM3MEHHOM, He3pI0AEMOM) U YPOBHH,
JIOCTUTHYTOTO KOHKPETHBIM Pe(PAECKCHPYIOIINM CyOBEKTOM, CKOPEE BCETO OAS
GOABIITMHCTBA OCTAETCSI MUPAYKOM, IIPUHHUMAEMbBIM 32 PEAABHOCTE. DTO 00yCAOB-
A€HO TIPEeZKe BCEro TeM, YTO OOABIITHUHCTBO AIOMIEH, B TOM YHCAE YIEHBIX, [IPOCTO
B CHAY 9A€MEHTapPHON 3aHATOCTU, HEJOCTATOYHOMN CIIeITMaAbHOM IIOATOTOBKU HE
3aHUMAIOTCS TEOPETUUYECKUM OCMBICAEHHEM U IIPAKTHUUYECKUM aHaAHM30M OaH-
HOM 00AaCTU 3HAHUM, CTOPOHBI COITMAaAbHON aKTUBHOCTH. BMecTe ¢ TeM MHOTHE
podeccruoHaAbl B cpepe U3ydeHUsI COITUAaABHBIX MHTEPECOB U ITPOTUBOPEYNH U
YAEHBI OOIIECTBA, MPHUHAIAEIKAIITHE K CAMBIM IITUPOKUM U Pa3HOOOPa3HBIM KPYy-
raM o0IIiecTBa, YBEPEHBI B IIEHHOCTH CBOOOIBI M BO3MOXKHOCTH €€ TOCTHUIKEHUSI.

Takum o6pazoM, cCBo60Ia KaK IIEHHOCTh U IIEAD ITPEICTAaBASIET COO0M cocTaB-
HYIO (10 MHEHHIO MHOTHX HMCCAEIOBATEAEH, HEOOXOMUMYIO) 4acTh 6a3bl COBpe-
MEHHOT'O MUPOBO33pPEHUsI, CPOPMHUPOBAHHYIO 32 MHOTHE COTHU U TBICSIYU AET
CTaHOBAEHHUS KyABTYpPbI. OTa MUPOBO33pEHUYECKas «YyCTAHOBKa» UMEET HE TOAb-
KO UCKYCCTBEHHbIE (KyALTYPHBIE), HO H €CTECTBEHHbIE ([IOKYABTYPHBIE, IIPHUPO/I-
HbI€) OCHOBaHU4.

B peaabHOM CTAaHOBAEHUU ITUBHAWU3AIIMU MOIKHO OBIAO BCTPETHUTH BEAHKOE
MHOXKECTBO THUIIOB OTHOIIIEHHS K ITOHUMAaHHI0 CBOOOIBI U IIOMBITOK €€ Pearn3a-
IIUH. YKe I03TOMY, XOTd 3TO JAACKO He €UHCTBEHHAs IIPUYNHA PA3HOUYTEHUH,
BU/I0B OTHOIIIEHUS K cOOCmM8eHHO c80600e eIBa A MEHBIIIE, YeM AIO/IEH U TPYIII,
XOTh KaK-TO KOT/Ia-AM0O0 IIBITABIIINXCS 3TO OTHOIIIEHUE ITPOSIBUTD.

2. «O6pa3 ceob00bl» 8 KOHMEKCMEe UCMOPUUECKO020 PA3BUMUSL
KeaaTp cBOGOABI, MOOUBATLCA €€ CBOMCTBEHHO AIOASM (OOABIIEH YaCTH dAe-
HOB OOILIECTBA); 9TO CTPEMAEHHE — HEOTUyKAaeMasl YacTb HaCAe U IIPUPOIBI —
aTpubyT YeA0BEYECKOM CYIITHOCTH U B OIIPEeACHHOM Mepe oOpasa KU3HU.

OHAaKo «CpeaHEeCTaTUCTUIECKUH YEAOBEK» U ODIIIECTBO KaK eqUHAas CUCTEMA
B 0OABIIIeH Mepe HHTEePECYIOTCS BHEIITHUMH IIPOIBACHUSIMHU U 8bl200aMu «CBOOO-
ObD (B OIIPEIEACHHOM Mepe HAAIO3UEHM CBOOOIRI), UeM ee CYIIHOCTBIO, TOHKOCTSI-
MU MexaHu3Ma nporpecca. CyopeKT, 0COOEHHO He 3aAyMbIBasiCh HaJ, IIPaBUAb-
HOCTBIO COOCTBEHHOI'O OTHOIIEHHS K PEAAbHOCTH, OPHEHTUPYETCsS Ha HEKHH
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«0bpas cBoOOIbI», JOBOABCTBYETCS MHHUMOL IIPOCTOTOM COIEPKAHUS TPUBBIYHO-
IO TMOHSATHUS. 3aBEIOMBIH YTUAHUTAPU3M IIPEACTaBAgeT CO00M (PaKTUYECKU BbI-
0Op HE TOABKO TAKTHKHU aJalTalvu (K BLI30BAM M OCOOEHHOCTAM JAEHCTBUTEAD-
HOCTH), HO U 3AEMEHT CTPATETUN UHIUBHUIYAABHOTO U OOIIECTBEHHOI'O Pa3BHU-
Tud. EcTecTBEHHBIN B «IpUPOAHON IMapagurMme», HO HE ONITUMAaABHBIM C TOYKHU
3pEHUS TOATOCPOYHOMN «I€AOBEYECKOM» BOAIOIINH, OH OTpazKaeT HEeAOIIOHUMA-
HUE CYIIHOCTH TpaHC(OopMauu O0LIeCTBA U HNPUPOALI, HEJOCTATOK SICHOCTH
eAeii, oIrMOKH CaMOOIIEHKH, ITOPOXKIAET MHOXKECTBO (HEe BCErjia OCO3HAHHBIX)
CAOZKHOCTEU, MJOIIOAHUTEABHBIX IIPOTUBOPEYHH, yTPO3, CO3MaHHBIX CAMUM YE€AO-
BEKOM. B pesyabrare cTpeMaeHre K Goabllieit cBo6o/ie 000paduBaeTCs HOBBIMU
HEOXXUJAaHHBIMU OTPAHUYEHUSIMU; IIPOCTHIE «JOXOINBBIE METObI» BOCITUTAHUS
meTeit — UBAOMAHHOM TICUXUKOM OyIyIMX YAEHOB OOIIECTBA, a «CBOOOIHBIE OT-
HOIIIEHUsI» — CYILIIECTBEHHBIM CHHXKEHUEM POXKIAEeMOCTH, TAYOOKOU /enpeccuets;
«CTPOTO PAIIMOHAABHBIN» ITOAXO K HHCTUTYTY OpakKa — HeCYaCTHBIMHU CEMbSIMU,
HEIPUMUPUMON BPaXKION MEKIYy CAMBIMHU OAHUSKHMH AIOABMH; MOIBITKA 00b-
eIUHUTH HAPOAbI Ha «OYEBHUIHBIX», «[IPEAEABHO ITOHATHBIX» IIPUHIUIIAX — T€HO-
ITUI0M; «MaA€HbKHE IT00EMOHOCHBIE BOMHBIY — TPOMKUMH U OOA€3HEHHBIMHU BO-
€HHO-TIOAUTHYECKHUMH KaTacTpogaMu, IpoBasaMi BO BHYTPEHHEU ITOAUTHKE,
CTpPAaIlIHBIMU COITMAaABHBIMU PAaCKOAAMHU. ..

Co cropoHbl HanboAee MAOIOTBOPHO U PAITMOHAABHO PedPAEKCUPYIOLIEH Ja-
CTH YeAOBeYeCTBa Ha IPOTSIKEHUU BCEH ero MCTOPUN (POPMUPYIOTCH HUMITYAb-
ChbI, Hecyllre B cebe moraaku 06 MCTUHHOM IIOAOXKEHHU meA. X He oOMaHbI-
BaloT «...3JKUBbI€ U HAAMEHHbIE PEYU 4 MHEHUS...». 1 B APEBHOCTU OTUETAHUBO
BHOHO, KaK AXeIlbl B CBOUX HMHTEpecax IMOPOKHU U IIPECTYIIACHUS «...Ha3bIBalOT
IpEeKpPacCHBIMU MUMEHaMU — HarAoCTh 00pa30BaHHOCTBHIO, CBOEBOAME CBODOOIOIO,
PaCIIyTCTBO BEAMKOAEIIHEM, 0eCCTBIACTBO MyzKecTBoM» [[laaToH, 1994, c. 348].
MEBICAUTEAIMH, MyOpellaMu, B3SIBIIUMH Ha cebs OTBETCTBEHHOCTH U TPYI IIO-
KMCKAa CYIIHOCTHBIX OCHOBAHUM OBITHS YEAOBEUECKOTO POa, CBOOO1a BOCTIPHUHU-
MaeTcsd, C OOHOM CTOPOHBI, KaK JAHHOCTD, C APYTOM CTOPOHBI, KaK YCAOBHOCTb.
BopoueM, 1 UX BO3MOKHOCTH BCETa OTPaHUYEHbI HAXO0XK/IEHUEM «BHYTPU KYAb-
TypPBI», B TIAOTHOM IIOTOKE OOBEKTUBHO CKAABIBAIOIIUXCS COITMAABHBIX ITPOITEC-
coB. B3ragm caMoro reHHaABHOTO0, TAYOOKOTO, CMEAOTO MBICAHTEAS Ha CBOOOLY AH,
Ipupony, 3HaHUe, HayKy, BceaAeHHyI0 NAM Ha caMOro YeAoBeKa HEM3MEHHO OCTa-
eTCsl ueslogeuecKum, MPOAUKTOBAHHBIM KYABTYPHBIMH OCOOEHHOCTSIMHM, UCTOPHU-
YECKOU 3TI0XOH, IIOAUTHIECKOU CUTyalue, COOCTBEHHBIM CTATYCOM U OITHITOM.

CBoOosia B ApeBHEM MUpPE — IIPeporaTuBa «CBOOOMHBIX OT ITPHUPOALI» U HE
CTaBHIUX pabaMu BCAEACTBHE OEMHOCTH, TTAEHA, HAPYIIIEHUs IpaB U T. 1. CBo-
0oma mpHIIeAblla OTpaHUYeHa B CPABHEHUH C rpaskJaHaMU JaHHOTO Tocyaap-
crBa (3enony n3 Kutnona B ApuHaAX OTBEAM CTPOTO OIIPENEACHHOE MECTO IIAS
BCTPEY CO CBOUMU YYeHUKaMU; APUCTOTEAD ITIOCAE CMePTH AaeKcaHapa Beauko-
IO BBIHYK/IEH OBbIA 6exKaTh U3 CAMOTO IIPOCBEIIEHHOTO TOPOaa DAAABI; 3ACAYTH
qy>Ke3eMIeB He TOABKO HE€ MMEAM 3Ha4deHHUd, HO U CTAaHOBUAUCH NOIIOAHUTEAb-
HBIMHU pazapazxkuressamu). CBoboaa KEHIIWH 3aKaHYMBaAaCh TaM, Ie IIPOBO-
ouA 4eptTy MyzkdmHa. «CBoboga» paba — cBoOOma IepeMeIleHul, OCyIleCTBAe-
HUS OeSITEeABHOCTH, BBICKA3bIBAHUM, BCEIIEAO OIIPENEAIeMbIX TOCIIOAUHOM, UAU
(B peoKux caydasix) ypoBEHBb M Ka4eCTBO THIIOTETUKO-CXEMaTHIECKON CaMOCTO-
ATEeAbHOCTH, OOIYIIEHHON B pacCyKICHUIX MYyApela, MbBICAUTEAS UAU ITIOAWUTU-
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Ka, PUCYIOIIETO B abCTPaKTHOH YCAOBHOM CHUTYaIlMM COCTOSIHME abCTPaKTHOTO
ycAaoOBHOTO paba.

Caenyroniyie 3a AHTHYHOCTBIO BeKa CYIIIECTBEHHO He M3MEHHAW CHUTYAIIUIO,
OCTaBAST AWYHYIO 3aBHCHMOCTSG (paba OoT rocriofuHa, KpecThbIHUHA 0T (peonaaa,
HAEeMHOT0 paboTHHKA OT HAHUMAaTEAs, Baccasa OT CIo3epeHa, CI03epeHa OT CyBe-
peHa, MoHapXa OT HauboAaee BAUITEABHBIX KAQHOB, CAOEB, OPTaHU3AIIHH. ..) KAO-
YEeBBIM 9A€MEHTOM OPTaHU3AIIUN 00IIIeCTBEHHBIX OTHOIIEHUN BIIAOTE 10 OYPXKY-
a3HBIX peBoAlOIMH. BripoueM, opraHn3aTopel, BHOXHOBUTEAH, BOXK/IY, HIEOAOTH
3THUX COLIHAABHBIX IIOTPSCEHUH, IIPOBO3TAAIIIAIONINE Ha pPasHble Aalbl, MaHEPbI
U Hapedus A03yHTH Bpoje «Liberté, Egalité, Fraternité», He 6BIAM CITOCOGHEI, Aa
U HE CTPEMHAHUCH YCTPAHUTD OTHOIIEHUS ANYHOH 3aBHCHUMOCTH.

HenocraTok cBob6OabI BHEIIHEN, (DOPMAABHOM, YCKOAB3AOIIEH MOT OBbI OBITH
OTYACTH (M [OasKe B 3HAYUTEABHOH CTeIlleHH) KOMIIEHCHPOBaH CBOOOMOH BHY-
TpeHHelH, IOHMMaHHeM I'PaHHI] CBOUX BO3MOXKHOCTEH, CBOUX PEaAbHBIX [I€HHO-
cTel, «IyXOBHOTO» (B CAMOM IITHPOKOM CMBICAE) OOTaTCTBa, MOCTOMHBIX IIEACH.
Ho xotg BHelllHee M BHyTpPEHHEE B YEAOBEKE CBA3aHO HEPa3phIBHO, AWUIIL He-
MHOTHE CIIOCOOHBI I'PAHUIILI ATH OOHAPYKUBATE U COCPEIOTOUHUBATELCS Ha IIEH-
HOCTSIX BHYTPEHHET0 MHpa. YeAOBEK K€ «CPEIHECTATUCTUIECKHUM» dallle oKa-
3bIBaeTCs HAlleAEHHBIM HMMEHHO Ha BHEIIHHE IIapaMeTphl (KaK «AUYHBIE», TakK
U «0bOIIIeCTBEHHBIEY) U IIPOSBACHUS aKTHBHOCTH, YAABAUBAIOIIUM COOAA3HBI Ma-
TEePHAaABHOI'O XapaKTepa, YyBCTBEHHBIE (M Jaske IIAOTCKHE) YIOBOALCTBHS. OH
puaaeT 60ABIIIOE, a HHOTZIA B Pelllalolllee 3HaUYeHHE «MEeXaHH4YeCKOMY», «Bellle-
CTBEHHOMY» XapakTepy yIacTHs B COIIMAABHBIX OTHOIIEHUSX, BAACTHO-(pUHAH-
COBOM POAHM B HUX CYOBEKTOB, UX CTATyCy, MECTY B COLIMaABHOU umepapxuu. OH
IIpearoyuTaeT PyKOBOACTBO IIOAYMHEHHIO, CBOE AUYHOE ydacTHe B paclipeme-
A€HUH PECYPCOB U IIPOAYKTOB — TEPIIEANBOMY IIOTPEOAECHUIO OTBEIEHHOU KeM-
TO APYTUM UX (IPOAYKTOB) moau. Ho BmMecTe ¢ TeM HaCTOMYHWBO CTPEMUTCH K
boaee «abCTPaKTHOMH», «IUCTOH», «IIIUPOKOH» S9KOHOMUKO-IOPHUINIECKO-aIMUHHU-
CTPATHUBHOM NEATEABHOCTH, OTUYASHHO OTOMBAACH OT 60Aee KOHKPETHOM TPYIo-
BOM, cTporo-cAyxkebOHo# (BoeHHO#). YeaoBeK 4yTh Ooaee «CBOOOMHBIM» CKOpee
BbIOUpaeT GoAee MPU3PAYHYIO HAOEXKAY U MeHee IIpelcKa3yeMble Pe3yAbTAThI
B IIyOAHMYHO-IEMOHCTPATHUBHOM (CIIOPTUBHOMH, 110y, GM3HEC- U TOMY IT0I0GHBIX
BHIaX Kapbephl) chepe, HEKEAH 3aHUMAaeTCsI a0COAIOTHO HEOOXOIUMBIM ITPOH3-
BOJZICTBOM (OT TEXHHYECKHUX YCTPOUCTB [0 IIPOLYKTOB U SHEPTUH)...

K Tomy ke OOABIIIMHCTBO YACHOB OOIIECTBA, BEPOSITHO, OPUEHTUPOBAHBI Ha
CPaBHUTEABHO AETKO «dUTAEMble» CMBICABI M II€HHOCTH, UYTO B HeMaaoil mepe
00yCcAOBAEHO OOBEKTHBHBIMHU IIPUYNHAMU. B 11orore 3a (popMasbHBIMH IIPOSIB-
AEHUSIMHU KaK MOXKHO 00Aee IIPOYHOTO (BBICOKOTO, KOM(OPTHOTrOo, 6€30IacHoT0)
IIOAOKEHUS B OOIIIECTBE, COCTOSTEABHOCTH, OAATOIIOAYYIMS YEAOBEK HE BUIUT
(He ycrieBaeT IIOHATDH, HE B CHAAX Pa3TASETh U OLIEHUTH) CBOUX PEAABHBIX HHTE-
pecoB. 3a MOBEPXHOCTHOH aTpUOYyTUBHOCTBHIO «BBICOKOTO KAYEeCTBa» CYIIIECTBO-
BaHUS HE BCE MOTYT Pa3TASAETh JUWHUE ITPOOAEMBI, IIOHIMaHHe KOTOPBIX I10-
3BOAMAO OBI U30e3KaTh IIyCTOM CyeThl, HEHYKHBIX 3a00T, peaAbHBIX OIIaCHOCTEH.
OuapoBaHHBIE MEPIIAHUEM COOAa3HA, OCACTIACHHBIE CUSTHUEM 0€30TBETCTBEHHO-
6e30TBETHBIX IIOCYAOB, AIOIN a3aPTHO-00PEeUYeHHO BBA3BIBAIOTCS B HEIIPUMHUPHU-
MYI0 KOHKYPEHIIHIO OPYT C APYTroM, BeayT 6€CKOMIIPOMUCCHYI0 60pHOY 3a HUIITY
B ITMpaMU/e OTHOIIEHUH (rocyqapCTBEHHOH BAACTH, YHHOBHUYBLETO, aKTEPCKO-
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ro, MEIUHHOI0, CIIOPTUBHOTIO... CTATyCa), & TaKXKe U BAACTH COOCTBEHHOCTH,
KaIlUTaAO0B, KAQHOB, HH(OpMAaIINH, TalHbl, BUPTYO3HOI'O MacTepCTBa (B CyIIIHO-
CTH, BBICOYAMIIIEr0 YPOBHS BAQIEHUS PEMECAOM) H, HAKOHEII, 32 8/14CMb CaMy
1o cebe...

Ho enacms, nonoxernue, pemecno, cobcmeeHHocms, maiiHa... — 3TO UMEH-
HO HuUula (KECTKO OUPaHHYEHHOE M MNOBOABHO TECHOE IIPOCTPAHCTBO), IIyCTh
[aske Ha caMOM BepIIHMHE «COIIMOKYABTYPHOH IIHpaMHUIbD», 3TO AOBYIIKA, KAET-
Ka, popMa 3aToueHus. [a u arobast «COITMaABHO-HEpPapPXUUeCKas BEPIIIHMHA» yC-
AOBHA [1asKe B ITPUBBIYHOM YeTBIPEXMEPHOM, BKAIOYAS BpeMs, MUpe, AMHeHHas
OMHOHAIIPABAEHHOCTE KOTOPOI'O CIIAETEHA U3 MHOKECTBa HEBOOOPA3UMBIX IIPO-
IIECCYaAbHBIX NeITEABHOCTHBIX B KOMMYHHUKATHBHBIX 3UI3aroB, KOAELl, CIIHpa-
A€M, AaOUPHHTOB, TYyNIHKOB. CHAA U BA3KOCTH 3TOI0 COIIMAABLHO-IICUXOAOTHYE-
CKOTO KallkaHa o0yCAOBA€Ha MHOTHMMHU IIPUYMHAMH, HHTEpecaMy, B3auMoaeH-
CTBUSIMHU — OT MePbl, HAIIPABAEHHOCTH, COAEPKAHUS aKTUBHOCTH CyOBEKTa 10
MacuITaboB IIPOIECCOB, B KOTOPbIE €My YAAAOCH BIIAECTH CBOIO aKTHBHOCTE,
U CTENEHU y4yacTHd B HUX. KOHKpPeTHBIH, IIeMeHTUPYeMbIH OObEeKTHUBHBIMU 3a-
KOHOMEPHOCTSIMHU U (paKTOpaMH, IIPUITPABACHHBIN (PAYKTYAIITHOHHBIMH MeAoda-
MH pe3yAbTaT B KasKIOM CAydae HEIIOBTOPHM. B To ke Bpemda Arobo# u3 pe-
3YABTaTOB IIOT'OHU ((PpaKTHYECKH U3 IIOAPaKaHUs, CAEAYs HE CTOABKO 31PaBOMY
CMBICAY, CKOABKO «COITMAaABHOMY HHCTHHKTY» — PYAUMEHTY HEIOCTATOYHOM, He
COOTBETCTBYIOIIEH YPOBHIO aKTYaABHOH KYABTYPBI IIPOCBEILEHHOCTH) 32 BHEIII-
HUMH OHO3HAYHO OYE€BHIHBIMHU XapaKTePUCTHKAMH COOCTBEHHOH COITHAaAbHOU
UIEHTUYHOCTH 3HaMEHyeT yTBepKIAeHue Hecsob600bl, HO Ha HOBOM YPOBHE, 6o-
A€e CTPOro¥ ¥ MHOTOMEPHOH 3aBHCHMOCTH.

Takum o6pazoM, He 0CO3HAB COOCTBEHHBIX MHTEPECOB, He Pa3o0paBIIUCH B
KOBapCcTBe cOOAa3HOB, HE YSICHHUB CYILIHOCTE MHPOYCTPOHCTBA, CYOBEKT B OOPh-
6e 3a cBobomy obpeTaeT HOBBIM MOAYC (THI, YPOBEHBb, PA3HOBUAHOCTH, Kade-
cTBO) HecBoboabl. CTpeMsch H30aBUTLCS OT OJHOM 3aBUCUMOCTH, OH HEeH30exK-
HO IIOIIaJaeT B 3aBHCHMOCTE MHYIO UAM BHIOHM3MEHEHHYI0. 11 B 9TOM CBOeM BbI-
0ope CMETAWBBIM, BOAEBOM, M300peTaTEeAbHBIH C BHIY YEAOBEK OKAa3bIBaeTCs
CAETIIIOM, a B AYUIIIEM CAydae — 0€3POIOTHBIM HCIIOAHUTEAEM, «<BUHTHKOM» «Oe3-
AVYHBIX» OObEKTHBHBIX 3aKOHOMEPHOCTEH, B XyAILIIEM Ke — MapHUOHETKOHN TaKUX
e, KaK OH caM, HO (popMaAbHO OoAee YIAUAUBBIX CAEIIIIOB.

B Takoil MmeTaMmopdo3e HeT HUYETO HEOXKUIAHHOIO.

Emte ITaaTOH TIPUIIIEA K BBIBOAY O TOM, YTO «...THPAHUS IIPOUCXOIUAA HE U3
OPYToro IIpaBA€HHUd, a HMEHHO U3 AEMOKpPAaTHH, TO €CTb M3 BblcodaHIel cBo-
6onpl...» [[TaaToH, 1994, c. 352], KoTopas, II0 MHEHHUIO APUCTOKAA (HacTosIIee
HMS MBICAUTEAS, IIOAYYEHHOE UM IIPH POKAEHUH; [1aaToH — IIpo3BUIlle, KAUYKA,
«HUK» (nick), cozmaroimii cpady HECKOABKO OTHOIIIEHUY 3aBUCHUMOCTH), U €CTb
CUABHeHIIIee U xKecTouaiiniee pabctBo. Ero Hamnboaee SpKUil yI€HUK U BEAUKHH
OIIIIOHEHT ApHCTOTEAb, He 00X0[sl BHUMaHHEM CaMOM CcBOOOAbI U ee (PyHKITHO-
HaABHOH OIIPeeA€HHOCTH KaK ITPUHAIAEKHOCTH CBOOOJHOMY Y€AOBEKY, I'OCIIO-
ouHy, 6oaee cocpenoTodYeH Ha OJOOPOMETEeAU, IToAaras, B YACTHOCTH, UTO «...HC-
KYCCTBO U NOOPOJETEAb POXKIAIOTCHA BCErZa TaM, I'Zie TPYyAHEE...» [APHUCTOTEAB,
1983a, c. 82]. Cobona B ero MOHHMAaHHH — OTBETCTBEHHOCTDH, TPYA. OIHUKYP
CYMTaA CBODOMY BEAWYAMIINM IIAOJIOM «IOBOABLCTBA CBOUM», «OTPAHHUYEHUEM
xkeaauui» [CoronaoB, B. B., u np., pexn., 1969, c. 360].

Pravosudie/Justice. Vol. 3, no. 4. 2021. Original Papers



50 @urnocogusi. dunocogus npasa / Philosophy. Philosophy of Law

Ho Aromy, KOTOPBIM MOYTH CAYYaAHHO (2 HEPEOKO U CKOpee HeCIIpaBeIANBO,
4YeM BIIOAHE 3aCAY?KEHHO U OOOCHOBAHHO) [IOCTAETCH AydYIlas, YeM OKpPYIKaro-
IITUM, JOASI, BOCIPUHUMAIOT 3T0 KaK JOAYKHOE M BO MHOTHX CAydasX HEMEIACH-
HO CTPEMSITCSI 3TO CBOE IOAOXKEHHE OIpPaBAaTh U YTBEPAUTH B KaKOW-HUOYIDL
odurmasbHOU popMe (0T Muda [0 MOATBEPKACHUA IOPUAUYIECKON HOPMOIL).
Heymenoe moab3oBaHMe mpaBaMU (KOTOPbIE TOXKE HEOTHO3HAYHBI C TOYKHU 3pe-
HHs CBOOOIBI, HO B3LICKATEABHEI 10 OTHOIIEHHIO KO BCEM, KTO C HUMHU TaK HUAU
WHa4Ye CBsI3aH, MOPOH A0 «3A0TIAMSATCTBa»; U IIOTOMY BCET/IA — PAHO HAHU II03/I-
HO, C OJTHOTO TIOKOAEHHSI UAH C HECKOABKHUX — TPEOYIOT M MOOUBAIOTCS «IIAATHI»)
KasKIbIH pa3 IPUBOAUT K ONPEAEACHHOM pa3BpaIlleHHOCTH, K (PU3UYECKOH, Iy-
XOBHOM, MHTEAAEKTyaAbHOHM, 3TUYEeCKOH nerpaganuu. «<Macchl» (OTHOCHUTEABHO
CBODOOMIHBIX TPaXKIaH, OCOOEHHO KUTEAU KPYIIHBIX aJMHUHUCTPATUBHBIX OAATO-
YCTPOEHHBIX IIEHTPOB, CTOAWII), AOCTHrasl OIPENEACHHOTO YPOBHS OAATOIIOAY-
4yug U OOHAPYKUB B CBOEM PACIIOPSIKE HU3AUIIEK BPEMEHH, HE 3aII0AHEHHOTO
aKTHUBHOCTBIO, IIPEAOITPENEACHHON TPOAUKTOBAHHON U3BHE (CO CTOPOHBI 00IIIe-
CTBa U OKPYyXKaroIlle#l Cpeibl) UAU U3HYTPHU (00yCAOBAECHHO#H (PHU3UOAOTHIECKOL
IPUPOIO) HEOOXOAUMOCTBIO, — TO, YTO, BEPOSTHO, U IIPUHUMAIOT 32 «OBEIIECT-
BAEHHYIO», «[IPAKTHUECKYIO» CBOOOMY, a IIOTOMY M Ha3bIBAEMOTO «CBOOOIHBIM
BpEMEHEM» — HACTOMYHUBO TPEOYIOT «Xaeba U 3peAHIly ((PpaKTHIECKH — HECBO-
00mbI, OTHOBPEMEHHO MHTEAAEKTYaAbHOW W HPaBCTBEHHO#). HemocTaTok mpo-
IUTAHUA U Pa3BA€YEHUII MHOTHE AIOAM JOBOABHO HAWBHO, MOYTH II0-AE€TCKH
BOCIIPUHHUMAIOT KaK KPOBHYIO 00HIY (HO OTHIOAL HE AETCKYIO [0 TasIIUMCS B
Hell yrpo3aM), IpUTECHEHHE, CTAHOBSICH OPYAHEM U PECypPCOM, €CAU IIOBE3ET,
HCKPEHHUX ITOCAEI0OBATEABHBIX Pe(pOPMAaTOPOB, a ECAU He TTOBe3eT — beccepaed-
HBIX (DAHATUKOB, ICUXUYECKH HEYPABHOBEIIEHHBIX MaHbIKOB, KA3HOKPA/IO0B...
A MHOrHE U3 cuuTaroImMx cebsa n30paHHBLIMHU U IIOTOMY 0OA€€e TOCTOMHBIMHU BCsI-
4yecKHuX OAar, Kak TepOUHS poMaHa OHOTO U3 CAMBIX IOMYASIPHBIX aBTOPOB II0-
CAETHUX MECATUAECTUM, IPU3HAIOTC: «J He X04y M HHKOT[Aa He XOTeAd TPUHO-
CHUTB II0AB3Y, I X04y CBOOOZEI...» [[aabpe#iT, P., 2019, c. 485]. I'epounsa He Mo-
JKET TIOAYYHUTH CBOOOIY IIOTOMY, UTO, BEPOSITHO, HE MTOHUMAasl ¥ HE B COCTOSTHUH
IIOHSATH €€ CYIIIHOCTh, B AeHCTBUTEABHOCTH HIIET BBIXO[ B IOMNBITKAX OTPAHU-
YUTH CBOOOIY APYTHX AIOJIEE, OTHOIIIEHHUSI C KOTOPBIMHU JASI HEE TO AH aTTPAKITH-
OH, TO AW BBI30B BCEMY €€ OKPYKEHUIO.

OpHAaKO IIPEeaCTaBAEHUS MHOTHUX AIOJIEH OTHOCUTEABHO CBOEH MHHMOU WA
OefCTBUTEABHON HE3aBUCHUMOCTU HE OTPa’KaloT PEaAbHOCTH TOYHO (4 TO U CO-
BCEM), XOTd, KaK IIPAaBUAO, U BIIOAHE OKHUIAEMO «yKAAABIBAIOTCS» B OOLIU CO-
IIUAaABHO-3BOAIOIIMOHHBIN ITporiecc. PeaAbHOCTH ke B TOM, 4TO «CBoboma» Ha
POTSIKEHUU CTOAETHUM OCTaeTCs HESICHO OYePUYEHHOM COBOKYIIHOCTBIO YCAOB-
HOCTEM, He BIIOAHE MOHSTHBIM 00pPa30M 3aHUMAIOIIUX ONPEIEACHHOE MECTO B
OOIIIECTBEHHOM ¥ HWHAWBUAYAABHOM CO3HaHHH. B 3TOM, C BUAy OYEBUIHOM, a
B OeUCTBUTEABHOCTH HESICHO OYEPUYEHHOM M HEYETKO OOBICHHUMOM 3HAYEHUH
«cBObOA» 8Ccn/bleaem B MH(POPMAIIMOHHOM 06Ux00e, OOPaMASIOIIEM COIIHAAB-
HYIO IIPAKTHUKYy, TO B OMOIIMOHAABHO-XY/IOXKECTBEHHOM MPOEKIIMHU Kak o6pas,
TO B IPOIIATAHAHCTCKO-UJEOAOTHYECKON — KaK uaeosorema... B To ke Bpems
BIIOAHE peaAbHBIE IIPOIIECCHI, CBSI3aHHBIE CO CTPEMAEHHUEM K CBOOOE B CaMOM
IITUPOKOM 3HAYEHUH, — U3MEHEHUE IapaMeTPOB B3aMMOCBI3aHHOCTH CyOBeKTa
COIIMAABHBIX OTHOIIIEHUH C BHEIIHUM MHUPOM. B OHTOAOTHYECKOM, HAy4HO-HC-
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CAEIOBATEABCKOM MPOEKITUU «CBOOOIa» MHAUBHUIA (IIPEACTABUTEAS COIIMAABHORM
TPYIIBI, TPOECCHUH, COCAOBHUSI, CAOsI, KAACCA...) B CPABHEHUHU C «HECBOOOMIOM»
OTAWYAETCS MEPOM JOBEPHUSI K HEMY OOIIECTBA, YPOBHEM KOHTPOASI CO CTOPOHBI
€r0 UHCTUTYTOB...

HN3MmeHeHte XapakTepa M UHCAA CBS3€M ITPOCAEKUBAETCS B AIOOBIX MIPOSIB-
AEHUSX BOCITPOU3BOACTBA KYABTYPbI, AFO0OH aKTUBHOCTH YEAOBEKA (YUaCTHHUKA
9THUX CBsI3€# U IIPOIIECCOB), OCMBICAEHHO U 000CHOBaHHO, KaK EMY IIPEACTABAS-
€TCsl, CTPEMSIIIIETOCS K CBOOO/IE.

«nen ocBOOOXKIEHHS» (2 MOKET, NPpuUsbluKy NOOMBATHCI HE3ABUCUMOCTH) de-
AOBEK 4YepIIaeT B Ipupoe, POpMUPYsT COITMaAbHBIE COODIIECTBA, UIEAABHBIE CH-
CTEMBI, BTOPYIO MPUPOAY M APYTHE DAEMEHTHI KYABTYPBI — BCE TO, YTO, B CBOIO
oYepeqb, OTPAXKAET KaXKYIIIUECS U BIIOAHE PEaAbHbBIE IPOTUBOPEYHSI, TTOATBEPIK-
JAT0IIIe HETPEOJOAMMOCTD 3aKOHOB ObITHsI. Mepa MOHUMAaHHs Pa3HOTo poaa 3a-
BUCHMOCTE} (B TOM YHCAE 3aBUCHUMOCTH XapaKTepa CBOETO CTPEMAEHUS K «He-
3aBHUCHMOCTH» OT ITOy4YeHHUH, TPOBOKAITUY UHOTO CyOBEKTA, KOTOPOMY BBITOIHBI
39TO CTPEMAEHHE, aKTYaAU3UPOBaHHAS U Y3KOHANPAEIEHHAs. COITMaAbHAas dHEP-
THs) AT GOABIITMHCTBA AIO/IEM, KaK MIPABHUAO, OCTAETCSI UMU CAMHMHU HE TOABKO
He OCO3HaAHHOM, HO U HE 0CO3HaBaeMoi, HeauouMoll, Hecyuecmayrouiel.

BwMmecTe ¢ TeM YeA0BeK OY€Hb BO MHOTOM yCMATPHUBAET I10 OTHOIIIEHUIO K cebe
HECIIPABEIAUBOCTD (PEAABHYIO MAM MHHMYIO — HE BCET/IAa BAsKHO [IAS KAdecTBa
COITMAABHBIX CBsi3ett). OH He MOIKET OCTaThCs HEPABHOAYIIHBIM K Heit. M Ko-
HEYHO, OH YYBCTBYET, UTO HE BCE B XUTPOCIIAETEHHUSIX COIIMAABHBIX IIPOIIECCOB
JIOCTYITHO [IAST €TO TIOHMMAHUSI, & MUPUTHCS C HETIOHUMAHUEM, Ja¥Ke AHUIID yra-
IbIBAEMBIM, €My ObI HE XOTeAOCh. [1oaTOMy OH oOpalliaercss K aBTOPUTETY yde-
HBIX, OIBITHBIX TIOAUTHKOB, [ICUXOAOTOB, IPEeANPHUHUMATEAEH... THOTIAa C TTA0OXO
CKpbIBa€MbIM HETOBEPHUEM, & MHOTA U C CAMO# ropsiueil HAMeXKI0H OH IPHUCAY-
IITUBAETCS K MHEHUIO BOXKIEH, IIPOPOKOB, UCCAEIOBATEAEH, MyApelloB. To ecTh
OH ObOpallaeTcss K pe3yAbTaTaM IIEACHAIIPABAECHHOMN paboThl CIIEITHAAHNCTOB.

Ycuaus caMbIX IIPOAYKTUBHBIX U ITOCAEIOBATEABHBIX UCCAEIOBAHUN (DOPMHU-
PYIOT TEOPETUYECKHM YPOBEHD IIOHUMAHMS CBOOOIBI.

3. Crosicemesl meopemuuecKo20 0OCMbLCIeHUSL 606006l

CaMm dakT OTHOIIEHUN YeA0BeKa M MHpa, a TakKe OOIIeCTBEHHBIX CBA3€H He
MOT' He IIPUBECTH AIOJeH K IIOHHMAaHUIO COOCTBEHHOH 3aBHCHMOCTH OT dBAE-
HUHF IIPUPOABI, OT OOLIECTBEHHBIX HOPM, APYT OT aApyra. PopMbl U MHTEHCHUB-
HOCTBH COILTMAABHOM 3aBHCHMOCTH Pa3AMYHBI U BBI3BIBAIOT caMble pasHooOpas-
Hble peakINH, IIPU 3TOM CTPEMAEHHE CHU3UTH «JaBA€HHE 3aBHCHUMOCTH», O-
6UTHCa OOABIIIEH CBOOOABI XapaKTEePHO AT MHOTHX cuTyanuii. He e1MHOAYyITHEL
B CBOEM IIOHMMAaHUHU CBOOOABI M CIIEIIMAANCTBI, UCCAEAYIOIIHE OOIeCTBEHHBIE
OTHOIIIEHU.

H. Kaut craBuA CBOOOAY B IIEHTP (TEOPETHYUECKOI) CHCTEMBI CMBICAOB. OH
IoAaraA MOHATHE CBOOOABI MJOKA3AaHHBIM AIIOAUKTHYECKH (T. €. C HeOOXOIHuMO-
CTBIO), KAIOUEBBIM «3aMKOBBIM KAMHEM» CBOJIa BCErO 3AAHHUS CHCTEMBI pazyMa
(KaK «4HCTOro», TaK U «[IPAKTUIECKOIO» M «CIEKYASTHBHOTOY), & «...BCE PYTUE
IIOHATHUS IIPUCOENUHSIOTCS K HEMY U C HUM U Oaaromapsd eMy IIPHOOpeTaroT
IIPOYHOCTb U OOBEKTUBHYIO PEAaALHOCTBH, T. €. BO3MOXKHOCTb HX [I0KA3bIBAETCH
TeM, 4To cBobona meictBuTeabHar» [Kaut, U., 2021, c. 7-8].
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B ApTmuHOCTH O CBOOOZE Pa3MBIIIASIAN I'DEKU — CaMble IIBITAHUBBIE K3 CBO-
OOMHBIX I'paskaH IOPOLOB-IIOAMCOB, OCHOBAHHBIX Ha lore BaakaH, Ha 3amnane
Maanoit A3uu, pazdbpocaHHbBIX 0 ITobepexkbio CpenmzeMHOro 1 YepHOro Mopet.
OTH ropoza-rocyiapcTBa pasBUBAAHCH, OPTAHU3Yd U IIOANEPKUBAA TOPrOBBIE
CBS3H CO MHOTHIMH H3BECTHBIMU KyAbTypaMu Cpeau3eMHOMOpPBsS U OAM3KHX K
HEMY TEPPUTOPUH, HEIIPEPHIBHO KOHKYPUPYHI MeXK Ay coboii, moaBeprasch yrpo-
3aM 3axBaTa 0oaee CHABHBIMH I'pedeCKHMH rocymapcrBaMu (Crnaprta, AQHHEL,
MaxkenoHwus) UAH erle 6oaee cCHABHBIM Bparamu u3BHe ([lepcus, Pum), pasperas
pas3audHble BHyTPEHHUE IIPOTHBOPEYH.

[IaaToH, ToAMETHB HEeU30eKHYIO ITPOTHBOPEYNBOCTD KU3HHU AIOJIEH, UX 3a-
OAyKIEHHS, OTPa3HA CBOe IIOHHMMAaHHe IIPHHIINIINAABHOM HecBOOOABI deaoBe-
Ka B Mude o memiepe. YeaoBeK IIpebbIBaeT B CBOeH IIelepe, CUAsS Ha ee IIopore
CIIMHOM K BBIXO/Y, HECIIOCOOHBIH ITOBEPHYTHCS AHUIIOM K CBETY, JOBOABCTBYHACH
TEHSMH Ha CTeHax IIellepbl, KOTOpble IIPUHHUMAaET 3a UCTHHY M €IUHCTBEHHO
BO3MOXKHYIO XKHU3Hb. [lemepa — cobcTBeHHAsd AyXOBHAasl, [I03HaBaTEAbHAs OTpa-
HUYEHHOCTh YeAOBeKa, ero mymu — rno [laatony, 6eccMmepTHOro siimoca, 4a-
cTu Ooaee peasbHOro, 4eM KOCHBIH MaTepHaAbHBIH, MUpa Huaei; CBeT U eCThb
3TOT OOKECTBEHHBIH MHUD HAeH, a TEHH — 9TO UCKa’KeHHbIe II0BEPXHOCTHbIE He-
yeTKHe OOPBIBKU 3HAHUM 006 UCTHHE U peasbHOM Mupe. [Ipu BceM meccuMusMe
OLIEHKU CUTyaluH [1AaTOH BHAUT BBIXO/ M3 Hee: CBOOOIa YeAOBEKA 3aKAIOYAET-
Cd B IIOCTHUIKEHUH HUCTHUHBI O MUPE — CTOUT AHMIIb IIOBEPHYTHCS K CBETY.

JlocToHHBIH BHUMAHUA U aMATH [IOOXOM, CA€IbI MAM HOBBIE MOIYCHI KOTO-
poro ele He pa3 BO3HHKHYT 10 Mepe pa3BUTUA (praocodpckol Mbican. OgHAKO
3TO IPUMEP «QHTUYHOTO YKAOHA B TEOPUIO» O CYIITHOCTH YEAOBEKA, KOTOPBIH OT-
AVYaeTcs OT 6oAee «IIPaKTUYHBIX» PEIIeHU TOM JKe IOPHIL.

B AdpeBHeil 'perinyi cAOKHAOCH MHEHHE O TOM, YTO CBODOOZa — 3TO BO3MOXK-
HOCTB [JeHCTBOBATh CAMOCTOATEABHO (B YACTHOCTH, TAKOE MHEHHE ITPUITHCHIBA-
10T Atoanonopy) [CokoaoB, B. B., u ap., pexn., 1969, c. 502], HO Ipu 3TOM cAeLy-
€T OCTepPeraThbCs yA0OBOABCTBHUS U TOTO, YTO €0 JOCTaBAdET [Apucroreab, 1983a,
c. 93], uTobr1 n36exKaTh OIIHUOOYHBIX OIIEHOK, HE IIOIACTH II0J BAUSHUE CBOMX
IIPUCTPACTHH, HeOIpaBIaHHBIX OOMAaHYHUBBIX KeAaHHUH. 3aBUCUMOCTD OT IIPH-
CcTpacTuii — yke He cBoboma. OnHAKO SIUKYPEHUIIbI BUOEAN CUACTHE B TOM, UTO-
6B CBOOOMHO IIpenaBaTbCd HACAAXKIEHUIO (BIIpoOYeM, HIpeaylpexkaas O Heob-
XOAVMMOCTH MePhI B HEM), a KHHUKH, HAIIPOTHUB, CTPEMHANCH OCBOOOIUTECS (HE
0e3 IIPOTUBOPEYHNH) OT BCETO MOBAECIOIIET0 HAJ ITPUPOIAHON CYIIHOCTBIO YeAOBe-
Ka: OT BCAKOM AMYHOM COGCTBEHHOCTH, OT IIPABOBBIX U 9TUYECKHUX HOPM, COITU-
aABHBIX obg3aHHOCTel. HeKoTOphle CTOMKH, B CBOIO OYepenb, PYKOBOACTBYACH
IIPUHIAIIOM «IIPOKHUBH HE3aMEeTHO», JOBOALCTBOBAAUCEH, II0 BCEY BUIAMMOCTH,
CBO0OOMIOM BHYTpPEHHEH, MyXOBHOM, CBOOOOM MBICAH.

B CpenHue BeKa MBICAUTEAU-XPUCTHAHE OOBSIBAIAN BCEX OOUHAKOBO CBOOO-
HBIMU Itepesn aurioM Bora [Opasm Porepmamckuii, 2003, c. 40]. [TomumMo mmpoyero
9TO 3HAYUT, YTO BCECTOPOHHSS 3aBHCHMOCTBH 4YeAOBeKa OT TBoplia He IIpersT-
CTBHE CBOOO/Ie ero TAaBHOT'O TBOPEHH, TaK KaK Bor HazieAna deaoBeKa CBOOOI0MH
BbIObopa. CoBpeMeHHUK [lekapTa OMmepuk ae aa Kpya (Omupuk Kprocce) cBs3bI-
Baa obecrieueHre 6e30IIaCHOCTH TOCYIapCTBA U IIOAUTHYIECKOM BAACTH C TE€M, UTO-
OBl 00ecIIeYuTh IOAIaHHBIM CBOOOLY COBECTH U BEPOUCIIOBENAHHS, CUHUTAA, UTO
MU — 3aA0T JOCTHKEHHUS TPYy:KEeHUKOoM cBobozb! [Kpiocce, 0., 2003, c. 86-87].
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N. KaHT IpOTHUBOIIOCTaBASIET CBOOOMY OGe3paccyaHyio cBo6o/ie pa3yMHOH, pa-
Tysl 32 IOCAE€THIOI0, OTOK/IECTBASISI €€ C 3aKOHHBIM OPTaHHU30BAHHBLIM MPUHYXK-
[EHHUEM, HAPYIIIEHHE KOTOPOr0 CYUTAET «CKOTCKUM YHHUIKEHUEM YEAOBEYECTBa»
[KanT, U., 2003, c. 219]. Beaen 3a Y. KarTom Hemeukuil MpicauTeab Kapa Kpa-
y3€ BUAWUT HEOOXOAUMOCTE B OOBEIUHEHHNH T'OCYIaPCTB Ha IIPUHITHIIAX, UCKAIO-
YaloNmuxX HapyIIIEHUE «...CBOOOIbI, CBOOOAHON BOAWM M CBOOOMHOTO HPABCTBEH-
HOTO Pa3BUTHUS AIOOOTO Hapoa, HE CTPEMSICH K OIIEKE...», He TIpuberas K HacH-
auio [Kpay3ze, K., 2003, c. 360].

B. ComHO3a (popMyAHpPYET LTUPOKO H3BECTHBIM TE3UC 0 CBOOOOE KaK 0CO-
3HAHHOM HEOOXOAUMOCTH, moaxBadeHHbIH . ['ereaeM U 3aTeM B34TLIH Ha BOO-
pyxenne K. Mapkcom 1 OOABIITHHCTBOM €ro rocaeoBateseii. CyObeKT, N3ydUB-
U OOBEKTHUBHBIE 3aKOHBI, «...00peTaeT CIoCOOHOCTL CO 3HAHUEM [eAd, HAH,
KaK TOBOPSAT B TAKUX CAydasix, CBOOOIHO, COOOPA30BBIBATE CBOU COGCTBEHHBIE
neficTBUs C MEHCTBHEM 3aKOHOB BHellrHero mupa. OTciona — cBoboma obHapy-
KUBaeT cebd Kak Io3HaHHada HeobxomumocTk [Kempos, B. M., 2006, c. 105].
N kaxxapiif pa3 crpeMAeHHe K CBOOOIE CTAAKHUBAAOCH C HEOOXOMUMOCTEBIO CTPOTO
CcoOAIOIAaTh OTKPBITHIE YEAOBEKOM €CTECTBEHHbIE U C(DOPMYAUPOBAHHBIE CAMHM
YeAOBEKOM HCKYCCTBEHHBIE 3aKOHBI.

[as cBobomHOTO CyOBeKTa (10 cOOCTBEHHOM ero Boae), coraacHo U. Kawury,
YEeAOBEK BCETZIa — IIEAb ¥ HUKOT/IA HE MOXKET ObITh cpencTBoM. Ilo3xke A. Peii-
epbax u npyrue TyMaHUCThI HoBelIllero BpeMeH! IO IEePKUBAIOT IIEHTPAABHOE
MECTO YeAOBEKa B KYABTYpE, B CUCTEME OOIIEeCTBEHHBIX OTHOIIIEHUN, B 3BOAIO-
1uH. BmecTe ¢ TeM fiAst GOABITHHCTBA MBICAUTEAEHM OUEBUIHO TO, UTO, Y2KE IIPE/I-
BKyIllasi CBOOOMY, IIOYYBCTBOBAB €€ «BETEP», BO3KEAAB €€, YEAOBEK HE CMOT U
[azke He YIOOCYIKUACH €€ Y3HaTh, pPACCMOTPETH, IIOHATH €€ CYIITHOCTD, ITPEUMY-
IIeCTBa, MEPY JAOCTHUKUMOCTH.

Aeructo! B [IpeBHeM Kutae 6biaM yOEKIEHBI B TIOPOYHOCTH UEAOBEKA, KOTO-
PRIl B CBA3U C €r0 OTHIOABh HE CAMBIMH JOOPBIMU HAKAOHHOCTSIMH TpebyeT I1o-
CTOSTHHOTO KOHTPOASI Hajl COOOH U IpemeAbHOM cTporoctu. YeaoBeK He MOIKET
OBITE CBOOOIHBIM; TOABKO CTpax Iepefl JKECTKUM BO3ME3IHEM 3a IIPOCTYIIKU U
YIIYLIEHUS 3aCTaBASIET €ro AeP3KAThCI B CUCTEME COIIMAABHBIX OTHOIIIEHUH, BbI-
HYKIa€T CTPEMUTHCH K HEYKOCHUTEABHOMY BBIIIOAHEHHIO CBOUX JOAYKHOCTHBIX
ob6s13aHHOCTEM 1 3aKOHOB. T. ['066C perrieniie mpobAEMbI B3AaUMOIEHCTBUS A0
B IeAgx 0e30IIaCHOCTH U BHYTPEHHEro MOpaaKa BHUAEA B JOOPOBOABHOM OTKa-
3€ OT CYIIECTBEHHOM YacTu CBOOOBI B MIOAB3Y CHCTEMBI — AeBuadaHa (IoToMy
YTO U3HAYAABHO «JEAOBEK YEAOBEKY — BOAK»). @. Hulrnme pakTudecKr oTKa3bl-
BaaA YEAOBEKY B IIpaBe Ha CBOOOMY, yTBEPKIaA HEITPUCTIOCOOAEHHOCTEh YEAOBEKA
K CBO0OO/Ie, KOTOPYIO OH B CHAY CBOEM MPHUPOMAHON OTPaHUYIEHHOCTH, cAabOCTH
0E3BOABHO 3aMEHHAET 3aBUCHMOCTBIO OT PEAUTHH, MOPAAH, CHUCTEMbI IOPUIHYIE-
CKUX HOPM; (PHAOCO(] TIpeapeKaA BBITECHEHHE YeAOBEKa CBEPXIEAOBEKOM — I10-
HAaCTOSIIEMY CBOOOAHBIM, HE HYXKIAIOIIUMCS HHU B KAKUX HaBS3aHHBIX KEM ObI
TO HU OBIAO HOPMaX (B PACCYKIEHUSIX O CYAb0ax A0l «CBEPXIEAOBEK» IT0 MEHB-
1€ MEpPe OTBETBAEHHE AMOO0 TIOAHBIH OTXO/ OT TEMbI, TIO3TOMY B JAHHOM CAyYae
npaBUABHEE HE OTBAEKATHCSH Ha KOMMEHTAPWH I10 JaHHOMY ITOBOY).

TeopeTHKU aHApPXU3Ma, HATIPOTHUB, BUIAT AIOEH BIIOAHE CIIOCOOHBIMU 06XO0-
IUTHCs 6e3 IeHTPpaAbHOM rocyIapcTBEHHOM BaacTH, 6e3 AeBuadana, IoaaBAs-
IOLIIero yeaoBeka. OJHAKO MHMIIME Ce0sl aHAPXUCTAMU «IIPAKTHKH», BO3MOIKHO,
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U He pa3obpaBlIrecs HU B CYLITHOCTH aHaApPXHU3Ma, HU B 3aKOHOMEPHOCTSIX COLTH-
AABHOM 3BOAIOIINH, CUHUTAIOIINE PEIlleHUeM IIPobAeM MeXaHUIeCKOe YHHYITOKE-
HHE IoCyIapCcTBa, Ha MPOTIKEHUN HCTOPHH BpeMsd OT BPEMEHH JOBOALT IOEAO
[0 «IIPAKTUKU», KOTOPAas [0 GOABIIOMY CUETy He HUIAET AaAblile rpabexkeii, caMo-
CYZIOB, MaABIX U OOABIIIHX Tparegut. ..

FocymapcTBO ke, IIOAYYHB B IIPOTHBOCTOSHUN OecnrafanrHoi BOABHUIIE Ode-
PenHyI0 aHTUAEMOKpPaATHYECKyI0 BaKIIMHY, IIOKa OCTaeTCs He3bIOAeMbIM, cTa-
HOBSCH H300peTaTeAbHee M H30IIpEeHHee B MACTEPCTBE IIPEeHEeOpPEeKEHUs [I0A-
TOCPOYHBIMH OOIIECTBEHHBIMH HHTEpPEecaMH, HHTepecaMH deaoBeka. OHO
CTPEMUTCS HUCIIOAB30BATh TEOPETHIECKHE HapaboTKH YIEeHBIX, HO, TAroTed IIpe-
HMYILIECTBEHHO K IIPaKTHKE, MHOI'OE YIIPOIIAeT, IIPUMePHUBALCh, C OMHOH CTO-
POHBI, K «MaTEPHUAABLHOM PEaAbHOCTH», C IPYTOM CTOPOHBI, K MHOTOTOAOCHIIE WH-
TEPECOB CYOBLEKTOB OOIIIECTBEHHBIX OTHOLIEHUH.

4. O6Hapy»ieHue npomueopeuuil
Ha nymu om «meopuu ceobodsl» Kk npaxKmurxe

[IpencraBUTH cebe U ITOHATEL CBOOOAY KaK OCO3HAHHYIO HEOOXOAUMOCTE, HHTEP-
mpeTupoBaHHyl0 Tak b. CiMHO30#, HAH B BHUAE PACTyIIero obbemMa 3HaAHUM 00
OKpYyZKaIollleM MHpPe, KaK 3T0 He 6e3 0OCHOBaHUi IpencTaBasAochk . duxre, He-
caoxkHO. OHAKO COBCEM HE IIPOCTO PEAAM30BaTh 3TO IIOHHMAaHUE, A0OUTHCH
IIPaKTUYECKOH BBIIIOAHHMMOCTH TEOPETHYECKUX IIpPeNIINCaHHil BO BCeEX (maske
HONOOHBIX APYT APYTY, TUIIMYHBIX) CUTYaAIIUIX.

PeaanzoBats ummnepatuB M. KaHTa, coranacHO KOTOPOMY «IIPaBHUAOM BCEOO-
e HpaBCTBEHHOCTH» [IOAYKHO CTATh OTHOLIEHHE K YEAOBEKy KaK K IeAH U
HUKOTZIa — KaK K CPEACTBY, UPE3BBIYANHO CAOXKHO (XOTH IPUOAHU3UTHCI K 3TO-
My, TAGS Ha OIBIT HEKOTOPBIX cTpaH EBponbl, BodaMoxkHO). HerrpocTo xoTa ObI
IIOTOMY, YTO YEAOBEK-IIeAb 00AaflaeT CBOMMU HHTEpPEeCcaMH, HAA€KO He BCeraa
COBIIQMAIOIINMU C MHTEPECAMH TeX, OAS KOTO OH fBAFeTCHd IeAblo. Tpebyerca
HEMAaAO HEIPEKPAIAIONUINXCs YCUAUHM [ad cobalomeHus 6asaHca 3THUX MHOLO-
YHCACHHBIX UHTEPECOB, IIPUYEM II0 COOCTBEHHON BOAe yIACTHUKOB. TakuM 006-
pa3oM, HeIpocTo JOOUTECS TOTO, YT0ObI CBOGOAHBIM BHIOGOPOM B3aUMOAEHCTBY-
IOIINX CYOBEKTOB OKa3bIBAACS BBIOOP KPOIIOTAMBOIO TPYZAA, TEPHEHHUS, KEPT-
BBI, 60PBOBI, HACTOHYUBOCTH U aXKe, BEPOATHO, OIIPEOEACHHOIO (OCO3HAHHOTO,
TIIATEABHO PACCUYUTAHHOI'O) HACHAWS, IIPUHYKIEHUS, ITOLOOHOTO ITPHUHYK/E-
HHUIO POOUTEASMH AeTeM II0 Pa3AWYHBIM IIOBOAAM, YUHUTEAd II0 OTHOIIEHHIO K
V4EeHHKY, Bpada, HauyaAbHHKA, YCTaBOB, 3aKOHOB. ..

CBOGOOHBIN YEAOBEK IIOCTYIIAET TaK, YTOOBI €ro IIpUMepP MOT OBITH IIOAO-
KEeH B OCHOBY Bceob1ieii HpaBcTBeHHOCTH. CAeJOBATEABHO, CYOBEKT II0 CBOEH
BOA€ HAXOAUTCH IO IIPECCOM OTBETCTBEHHOCTH 34 MOPAaAb BCETO YeAoBede-
cTBa. BrioanHe BepodTHO, 4TO B AEHCTBUTEABHOCTH IIPECC HE CTOAB y3K TSTO-
CTEH U JlasKe [IAS CaMbIX OTBETCTBEHHBIX SIBASETCS He IIPeccoM, He I'Py3oM, a
HOPMOH, aTpuOyTHBHON HEOOXOAUMOCTBIO, MUCCHEH, KOTOpasi U €CThb €ro I1eAb
U XapakTep KH3HH. TeM He MeHee dTa OTBETCTBEHHOCTH (MMIIEPATHB) CBS-
3pIBaeT CyOBbeKTa TeM Ooablile, 4yeM OoAbllle IeAel y YeAoBeKa, deM OOABIIe
OH cTapaeTcs ObITH 06Pa3II0M HPaBCTBEHHOCTH. KpoMe Toro, HeMaAo CyObek-
TOB, O0BSIBUB HUAEH, OAOOHBIE KAHTHAHCKOM, cyMacOpPOAHBIMH CKa3KaMU U
OIlpaBAaB CBOH YK€ COBEpPIIEeHHbIE U OYAyIIke IPOMaXy, BEICTPAUBAIOT CBOIO

MpaBocyaue/Justice. T. 3, Ne 4. 2021. OpuruHasbHblie cTatbun



C. C. AHTIOLLINH 55

AVHHIO IIOBEIEHUS C YUIETOM AUIIEL COOCTBEHHBIX aKTYaAbHBIX IleAeli, CTpe-
MSCH HE BOMTH B OTKPBITOE IIPOTHUBOPEUHE C HHTEpPecaMu OoAee «CHUABHBIX»
CyOBEKTOB, U C [IOAHBIM HMAW YaCTHYHBLIM IIpeHeOpesKeHHeM K HHTepecaM BcexX
OCTaABHBIX Alofiel. TeM caMbIM OHH peasn3yloT Ha IIPaKTHKe TaKoe OTHO-
IIeHUe K APYTHM AIOAIM, Kakoe K cebe cuuTaroT HelpHeMAeMbIM. B mmpoek-
IIUU Ha ITpobaeMy CBOGOIBI 3TO BEIAUBAETCH B TO, YTO, CTPEMSICEH K BO3MOKHO
GoabIriett AMYHON cBOGOIE, AIOAM HE TOABKO OTKa3bIBAIOT B CBOOOMAE APYTHUM,
HO U IPAKTHUYECKH «OTOUPAIOT» ¥ HUX «CTOABKO CBOOOIbBI», CKOABKO MOTYT, [IASI
pelIeHud CBOUX 3a1ad4.

Co3paeTcs U BOCIIPOU3BOAUTCS, TPAHC(POPMHUPYLCE II0 MepPe Pa3BUTHUL OTHO-
LIEHUH U BKAIOYEHHHI B HUX HOBBIX YYACTHHUKOB, BOSHUKHOBEHHSA HOBBIX YCAO-
Buii (00IIle- U YACTHO-) KyABTYPHOIO XapaKTepa, CAOKHOE COOTHOIIIEHUE IIPe/i-
IIOYTEHUMN, HHTEPECOB, IPOTUBOPEYUIN.

[ToHaTh (IPHHATE) CBOOOAY KaK TUII M MePY OCMBICAEHHOCTH CBOETO CO0-
CTBEHHOI'O CYIIIECTBOBAHHSI B OKPY3KaIOIlleM MUpPE, TAyOMHBI COOTHECEHHU CIIO-
cobHOCTeH, BOBMOXKHOCTEH, HHTEPECOB YeA0OBEeKa 1 YCAOBHUH €T0 CyIlleCTBOBAHHUS
B peaAabHOH AUHaMHUYHOH cpele oOMTaHHUS He O4YEHBb CAOXKHO M B TO K€ BpeMsd
HenocTyIIHO. [IpoTuBOpeure, NMelolllee CYObeKTHUBHBIE U OOBEKTUBHBIE aCIIEK-
TBI, BO3HHUKAET BCAEACTBHE OUYEBHUIHOU OOYCAOBAEHHOCTH OBITHS U Pa3BUTHUSI
ob1rlecTBa U YeAOBeKa €CTEeCTBEHHBIMH 3aKOHaMH, C OOHOM CTOPOHBI, U HAWB-
HBIM (HAH JKYAHKOBATBIM) JKeAaHHEeM OOOHUTH HuX... Bce MOAIKHO OBITH YCTPOEHO
«II0 3aKOHY», «II0 IIpaBHAaM», «II0 CIIPABEOAHMBOCTH», HO caM CyOBEKT HEPEIKO
HageeTcss OOOMTH 3aKOHBI, U cebe 3TU He-CODAIOZIEHUS XOTeA Obl AU IBITAETCH
«ITPOCTHUTD».

3HaYUTEABHOE YHCAO AIOJIEH BHE 3aBHCHMOCTH OT HUX COIIMAABHOM IIPHUHA[-
A€3KHOCTH BOABHO MAHM HEBOABHO OTOXKIECTBASIIOT CBOOOLY C BO3MOXKHOCTBIO I10-
AyYIaTh YIOBOABCTBUE (IIPOCTOE HMAHM CAOXKHOE, I'py0Oe MAW YTOHUEHHOE, BIIOAHE
IIPHCTOMHOE UAU CBS3aHHOE C HAPYILIEHUEM HOPM — B 3aBHCUMOCTH OT BOCIIUTA-
HUs, 00pa3oBaHMts, KPyro3opa, CUTyallun). ECAH 3TO yIOBOABCTBHUE (OAS AfOACH
OIIPEEACHHOTO THUIIA, JKU3HEHHOTO YKAAAa, HPABCTBEHHBIX YCTAHOBOK) CBSI3aHO
C TBOPYECTBOM, TPYZAOM, YBEHYAHHBIM PE3YABTATOM, BIIOAHE OCH3aeMbIM OYK-
BaABHO — OpraHaMHU 4yBCTB HAU CO3HAHHEM, TO, KaK IIPaBHUAO, XBATAET yCTONYIHU-
BOTO, OCHOBAHHOT'0 Ha COOAIOICHUN MOPAABHBIX U IOPUANYECKUX HOPM COIIHAAD-
HOTrO mopsgaka. AU YOOBAETBOPSIOTCH pa3MEpPEeHHBIM Pa3BUTHEM OOIIeCTBa,
COBEDPILEHCTBYIOIIETOCH II0 MEPE YCAOXKHEHUA €r0 BHYTPEHHUX W BHEIITHUX OT-
HOIIIEHUH, TEXHHUKO-TEXHOAOTHYECKOTI0 IIporpecca. Mx ycrpanBaeT BO3MOKHOCTD
B MHTEpecax 3TOro IOCTYIIaTeALHOTO OOIIIECTBEHHOIO PA3BUTUS U B CBOUX COO-
CTBEHHBIX MHTEPECAX PEAAU30BBIBATBCA B TPYAE, TBOPUYECTBE, BOCIIPUATHU PE-
3yABTATOB TBOPYECTBA APYTUX AIOEH (TaKxKe IIPEeAIioAararolleM TPy — Ha CTPo-
HUTEABHOH ITAOIIAZIKE, B KOHIIEPTHOM 3aAe, AabopaTopuy, MacTepCKOH, CTyoUH,
TeaTpe, 61bAHOTEKE, 38 IMCEMEHHBIM CTOAOM, KOMIIBIOTEPOM...), B OpraHU3al[iH
CEMEUHBIX, IIPONU3BOACTBEHHBIX, KOPIIOPATUBHBIX OTHOILIIEHUH.

Kornma ke ymoBOABCTBHE BHUAMTCS HCKAIOYHTEABHO B Pa3BACYEHUH, YEAOBEK
HH 3a YTO HE OCTaHEeTCs I10-HAaCTOSIIEMY yA0BACTBOPEeHHBIM. Kakue Obl UKOBHH-
HbIe Kpad eMy HU YVIaAOCh YBHIETH, KaKue Obl 9KCKAIO3UBHBIE U JOPOTHUE ILIOY
B €r0 IIEPCOHAABHYIO YeCTb HH Pas3bIphIBaAMCH, HACKOABKO ObI (DaHTACTHIECKHU
HEOOBIYHBIMH HU Ka3aAWCh «aTTPaAKIIHOHBI», B KOTOPBIX €My JOBEAOCH Y4aCTBO-

Pravosudie/Justice. Vol. 3, no. 4. 2021. Original Papers



56 @urnocogusi. dunocogus npasa / Philosophy. Philosophy of Law

BaTb, BECEAOCTH, YYBCTBA IPKOT0 BO30YKIEeHUs, HOBU3HBI OBLICTPO ITpoxoaar. bes-
YIAEePKHOE U «HEUCCIKAEMOE» CTPEMACHHE IIPOBOIUTE BPEMS B PA3BACUCHUIX — HE
YTO MHOE, KaK TATOTeHHE K «MCTePHUeCKoi» dhopMe mpasgHocTH. [Ipumepom ee
CPaBHUTEABHO [JIEIIIEBOI0 BapHaHTa MOKET CAY?KUTH TAYyOOKOe IIOTPYKEeHHE B MHUP
it-MAATO3HH (UTPOBBIX, KOMMYHHKATUBHBIX, IICEBIOMH(MOPMATHUBHEIX...). [loTpes-
HOCTb B HCKYCCTBE — T. €. B AYUIIINX 00pasliax XyL0KeCTBEHHOIO TBOPYeCTBa, KO-
TOpPBIE IEAQIOT YEAOBEKA HPaBCTBEHHEE, CAOXKHEee, (DOPMUPYIOT BRICOKUH YPOBEHD
3CTETHYECKOI'0 BKyCa, — CTPEMAEHHE Apyroro poaa. [Ipon3BeneHns HCKyccTBa He
TOABKO OT aBTOPOB, HO U OT 3PUTeEASI (UUTATEAS, CAyIIATeAsI) TPEOYIOT TAYOOKOM pa-
00TBI, HICKPEHHUX [IEPEKUBAHUH, OIpefieAeHHOH KepTBbl. Takas paboma uMeeT
Mano OOIIIETO C IIyCTBIM BeceAbeM, O6e3yAepKHOM TATOH K pa3BACICHUIM.

CrpacTb K pa3sBAE€UYEHHIO, OCOOEHHO K OPraHU3allu{ U CO3IaHUI0 KOTOPOTro
YeAOBEK He IIPHKAALIBAET PYK, TOAOBBI, CHA, HEPBOB, HO HCIIBITHIBaeT HEOO-
XOAUMOCTDH B HEM, IIOCTOSIHHOE BA€UEHHE — 3TO yKe 00A€3Hb, 3aBUCUMOCTb, I10-
nobHas HapKOTUYeCKO#. [IoTpeGHOCTE AMYHOrO 00AaIaHNA BCE HOBBIMH MaTe-
PHAABHBIMH HAU XyOXKECTBEHHBIMH IIEHHOCTSIMH, 110 BCcel BHAWMOCTH, OLHA
u3 ee popMm. C HEI TPYAHO CIPABUTHCS, IIOTOMY YTO BBI3IOPOBACHUE TpebyeT
IIPHU3HAHUSI MepPhl COOCTBEHHOM HECOCTOSITEABHOCTH, HUKYEMHOCTU HAU MaAOH
3HAYUMOCTH, a YBEAHWUEHHUE «I03bD (& 3HAYUT, U 3aTpaT) BeAeT K Pa3pyLICHUIO
AWYHOCTH, €€ CBsI3€H C peasbHBI MUPOM. BecaencTBue Hem36eKHOM IPUHAIAEK-
HOCTH ((pH3NYECKOM, pPecypCHOM, aAMHUHHCTPATHBHO-OPraHU3aIIMOHHOH...) Ta-
KOH AMYHOCTH K OOILIEMY A9 BCEX MUPY HapylIeHHe, T. €. HCKasKeHHe, yXy/I-
LIIeHHE ee CBS3eH C 9TH MHPOM, BeeT U K Pa3pyLIeHUI0 ANYHOCTH. OTO 3HAYHUT,
4TO U «yXO B CBOM MUD», «B BUPTYAABHYIO JEHCTBUTEABHOCTD?, «B CBOIO CUCTEMY
LIEHHOCTEH» OTAEABHBIX CYOBEKTOB KOPEXKUT, AOMAET MHUP PEaAABHBIN, OOIITHH.

XK. Bopputigp, paccMaTpuBas TEPPOPU3M KakK POpMy MpPAHCNOAUMUUECKO-
20 — 4aCTH peaanu3yeMod (paTaabHOH CTpaTeTuy TPaHC(OpPMAalIli COBPEMEHHOI0
ob1ecTBa, — YTBEPKAAET €0 aTPUOYTUBHOCTEL B CAOXKUBIIIHXCS YCAOBHSIX. CaM
XapaKTep COIIMaAbHBIX OTHOIIIEHWH M HaIIpaBA€HHOCTh HMX H3MEHEHHUH neaa-
IOT TEPPOPU3M Heus3beKHBIM, «0OBEKTUBHBIM COCTOSHHEM CHUCTeMbD [Bompuii-
ap, 2K., 2019, c. 54|. Bogpuiiap cBa3pIiBaeT (peHOMEH TeppopHU3Ma co CBOOOL0H
U1 0e30I1aCHOCTEIO.

«Ipobaema 6e30rmacHOCTH, KaK H3BECTHO, IIPECAELyeT HAallld O0IIecTBa U
y2Ke JaBHO 3aMeHHAa IIpobaeMy CBOOOABI. DTO HE CTOABKO M3MEHEHUE MOPAaAH,
CKOABKO 9BOAIOIINS OOBEKTHBHOI'O COCTOSHUSI CHUCTEMBI:

— OTHOCHUTEABHO IIaTKoe, MU(p@y3HOEe, IKCTEHCUBHOE COCTOSHHE CHCTEMBI
IOPOKIAET c80600Y;

— gpyroe (6oaee IIAOTHOE) COCTOSIHHE CUCTEMEBI ITIOPOKAaeT 6e30I1acHOCTS (ca-
MOpPETryAUpPOBaHUE, KOHTPOAB, feet-back u T. m.);

— IIOCAEIYIOIIlee COCTOSIHUE CUCTEMBI, COCTOSIHHUE IIPOAUEPAIINH U II€PETIOA-
HEHHOCTH, IIOPOKAAET IIaHUKY U Teppop» [Bompuiiap, 2K., 2019, c. 54]

C TakKuMH BBIBOZlaMH, KaK 3T0 HHU TPEBOXKHO U HEIIPUATHO, IIPUXOIUTCH OT-
4acTH coraacuthes. llerodka «cBoboma — 6€30IIaCHOCTD — TEPPOP» IIPOCAEKHUBA-
eTcsl B HEKOTOPBIX IIPHUMepax COLMAaAbHBIX OTHoLIeHHM. Hampumep, Tak mpo-
HCXOOUT «Ha IIPAKTHKE», (POPMUPYIOLUIEHCS BCAEACTBHE HAIIOPHCTOIO 10 BEPO-
AOMCTBa U HCTEPUYHOCTH «IIPOIaBAMBAHHUI» COOCTBEHHBIX MHTEPECOB OAAEKO
HE caMbIMH HPaBCTBEHHBIMH, ITPOCBELIEHHBIMH, OTBETCTBEHHBIMU (HAKOHEII,
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HEBOCIIUTAHHBLIMH) CYOBbEKTaMHU O0IIIeCTBEHHBIX OTHOLIEHNH. Ho Hy>KHO y4ecTs,
YTO aBTOP IHIIET O «(paTaAbHBIX cTpaTeruax». OMQHAKO Bpsad AU BO3MOXKHO 6e3-
OTOBOPOYHO IPHUHATH (PATAABHOCTE CaMOM 3TOM cxeMbl. ECTh HeMaAo IIpUMepoB
COILTMAABHBIX CHUCTEM, B KOTOPBIX yaaeTcs u3bexKaTb COLIMAaABHBIX KaTacTpod,
HaXOOUTh 0aAaHC MHTEPECOB roCyAapCcTBa, o0IIecTBa, ANYHOCTH, 6aaaHC CBOGO-
Obl ¥ 6€30IIaCHOCTH, IIPAB U IMOpPsAKa (KaKUM CIIocoO0M, IIEHOM, B KAKUX Mac-
mrabax — OTOEeABHBIH pas3roBop). B AroboM caydae, MyCcTb U B CaMBIE TAXKEABIE
BpEeMeHa, CTOUT OTCTAUuBaTh KYABTYPY, YEAOBEUYECKOE B UEAOBEKE.

YeA0BEUECTBO B HaYaA€ TPETLETO TBHICSYUEAETHsS B HEKOTOPBIX YepTaxX Hallo-
MHHaeT OOABIINE, Pa3pOCIINEeCcs HAIIMU MIPOIIAOTO, JOMHHUPYIOIINE B PETUO-
He (Hanpumep, [ApeBHuii PuMm). B ux mpoiieccel nmpoaudepaliu (pazpacraHus
(KYABTYPHOM» TKaHH «COIIMAABHOTO OpraHH3Ma» B €ro MaTepHasbHOM U He-
aABHOM cocTaBAdriolel) Bcerga BKAQABIBAACS CMBICA, KOTOPBIH HEPEOKO IIpei-
LIeCTBOBaA caMoil mpoaudepanui. M 9TH CMBICABI, KaK IIOKA3aA COLIMAABLHBIH
OIIBIT, MOKHO KOPPEKTHPOBaTh. HECKOABKO THICSUYEACTHUH COIIMAABLHOTO Pa3BHU-
THA ¥, KaK MUHUMYM, HAY9IHO-00pa30BaTEABHOTO U TEXHUKO-TEXHOAOTHIECKOTO
IIporpecca BCEASIOT OoNTUMU3M. OHAKO IIPOCYETHI, AOIYIIEHHbIE B XOOE 9TOTO
Pa3BUTHS, U KEPTBBI, KOTOPhIE CTAAU OOHUM U3 UX PE3YABTATOB, TPeOYIOT 60AB-
IO OTBETCTBEHHOCTH, ODOIIEr0 BHUMAHUS, TPyOA.

Bpsn au cynpba IMBHUAM3AIINY IAaBHO U KECTKO IIpeolIpefeAcHa N3BHE (KaK,
HAIIpUMeEpP, B TeTeAEBCKOM TE3HUCE 0 «XUTPOCTH MUPOBOTO pasyMmar). B aTom cay-
qae rmpobaeMa cBoGoaRI TepsieT 3HaYeHHe. Ho ecan ObI maske Tak U ObIAO Ha ca-
MOM [OeA€, YEAOBEK BCE PABHO OCTAETCS 8HYMpU AeTePMHUHUPYEeMOi U3BHE CHU-
creMbl. OH IIPOIOAZKAET UCKATh OOABIIIEH CBOOOALI B PA3HBIX HATIPABACHUIX U
cpepax cCBOero OBITHSI.

5. O npobnemax «docmurerHust ceob600bl» (Ha npumepe mpex npoexkyuii)
[ToAHOM THUIIOAOTHH «(POPM», «IIyTel», «CIIOCOO0B»... IPOABUKEHUS K CBOOOIE,
YCHUAHY IO 0obGecredeHuo 6oAbIIel HEe3aBUCHMOCTH YeAOBEKa OT BHEIIIHUX 00-
CTOSTEABCTB IIPEeACTaBUTh HEBO3MOXKHO. [lonbITKa HOOUTHCS OIIpeneAeHHOH CH-
CTE€MHOCTH ITO0OHOY aKTUBHOCTH TOXKE CAOXKHA: CAHIIKOM MHOT'O Ha 3TOT CHeT
MHEHHUH; TpyaHa JeMapKallus CoAep:KaHNUd 9TOH aKTUBHOCTH I10 BpeMEHH, IIPo-
CTPAaHCTBY, I1eAdM. BMecTe ¢ TeM OT CTPEMAEHHS YeAOBEKa K OCBOOOXKIEHUIO, K
IIOBBIIIEHHUIO YPOBHS COOCTBEHHOM HE3aBHCHMOCTH, K CBOOOIE HEAB3S OTMax-
HyThCsI. OHO, BEPOSITHO, HEUCTPEOUMO 1, COBEPIIIEHHO TOYHO, MHOTOTPAHHO.

Kak TOABKO OTKpPBIBAETCS MAaAeUINHME OXHAAEMBIH HAM BHE3aIlHO O0Hapy-
JKEHHBIH IIPOMEXKYTOK B IIAOTHOM TKAaHU B3aHMO3aBHCHMBIX IIPOIIECCOB OBITH,
«CpPeIHECTATHCTUYIECKHUH» YEAOBEK IIBLITAETCS OCYIIECTBUTH OYEepeqHOH IIar 3a
IIpeeAbl CBOEH eCTeCTBEHHOH orpaHndeHHOCTH. He Becerza oH 3amMedaeT 9TH «y3-
KHe MecTa» IIPUPOJbI, 3aMeIACHHUE HAN YSI3BUMOCTD €CTECTBEHHBIX IIPOILIECCOB U
CBg3eY¥ MAM MCKYCCTBEHHBIX CHCTEM, KOHKYPHUPYVIOIINX COIIHMAABHBIX oOpasoBa-
Huil. Ho mouTu Bcerna HameeTcs JOOUTHCT UCIIOAB30BAHUS IIPEUMYIIIECTBEHHOTO
BBIUTPBIIITHOTO IIOAOKEHHS, €CAN OHO BO3HHUKAET C OYE€BHIHOCTHIO AU ITPEICTAB-
ASIETCS €My TaKOBBIM. [l 4YeAOBedYeCTBO B AWIle HaubOAEE TAAAHTAUBBIX, CMEABIX,
IIEAEYCTPEMACHHBIX CBOUX IIPEACTaBUTEACH I'PE3UT HAyIHBIMH, KOTHUTHBHBIMH,
TBOPYECKHUMH IIPOPBIBAMH U IIEPHOANYECKH coBepliaeT ux. HacKoAbKo ycriemn-
HO 3TO yIAeTCs, ITOKa3bIBaeT BpeMs. A caMbIMHU OOIITMMU IIpUMepPaMHU ITOH deAo-
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BEUECKOM aKTUBHOCTH MOTYT CAY?KUTH (Ha3BaHHBIE TaK YCAOBHO) MeXAHUUECKAs
(MAH mexHuueckasl), COUUANbHO-OP2AHUZAUUOHHAS, UOeANbHAsl (MAU UHMeleK-
MYyanbHO-0YX08HAS!) TIPOEKIINHU «IBUXKEHHUI K CBOOOIE».

[lepBasg, mexaHuueckas (MAU mexHuueckas) IPOeKIlus Hauboaee IIpocTas U
ouyeBHUIHAL.

YucTo MeXaHUYEeCKOe HMAU HHOE YCAOXKHEHHE TEeXHHYECKUX YCTPOHCTB (Ha-
IpUMep, YBEAHYECHUE YHCAA KHMHEMAaTHYEeCKHX I1ap, a 3HA4YUT, U UX COeOUHe-
HU#) npubaBAsgeT KOHCTPYKIIUU «TUOKOCTH», [OOABASIET HOBBIE «CTEIIEHH CBOOO-
OBbD, «<BO3MOKHOCTI». «CBOGOABI» TeM GoAbIlle, YeM GoabIlle coequHenui. Ho yem
GoAbllle COEIUHEHNM, TeM GOABIIIE TOUEK (PUKCAIIUNU (HeCBOOOIBI), CAOIKHEE KOH-
crpykiusa. OHa CTAHOBUTCS Bce OoAee XPYIIKOH U YI3BUMOI, YTO TAK¥Ke CHHUXKA-
eT ee BO3MOXKHOCTH U HaZeXKHOCTh. B IIpoltecce IpeuMyIleCTBEHHO MeXaHude-
CKOTr0, (PU3UYECKOTO, XUMHUYECKOTO U BCIKOIO APYTOTO (C MCIIOAB30BAaHHEM Ca-
MBIX IIOCACIHUX MOCTUXKEHUN TEXHUKH, TEXHOAOTHY) YCAOXKHEHUS IIPOUCKXOIUT
OpUOAU3UTEABHO TO Ke camoe. B KOHeYHOM cueTe BCs BTOpasi IPUPOoaa IIOMUMO
OTPOMHO¥ IIOMOIIH Y€AOBEKY TpeOyeT IPHUCTAABHOTO BHUMAaHMsI, OOABIIOH 3a60-
TBHI U TAUT B cebe 0IMacCHOCTb TeXHOTEHHBIX KaTacTpod.

BoabIliie BO3MOKHOCTU BAEKYT OOABIIIYI0O OTBETCTBEHHOCTD, GoAee pasHOO-
Opas3Hble YCHAWS II0 BOCIIPOW3BOACTBY AOCTUTHYTOTO YPOBHS HE3aBHUCHUMOCTHU
OT BHEIIHHUX YCAOBHH, OT IIOACTeperaronmx npobaem. Tem 6oaee B 3TOT IpoIlece
BMEIINBAETCH C PA3HBIMHU IEAIMU U C PA3ANYHOY MepOil KOHCTPYKTHUBHOCTH CO-
IIUaAbHAs KOHKYPEHITHS.

BTopas mpoekIus, CcoyuuanbHO-0p2aHU3SAUUOHHAS, MEHee OMHO3HaYHA II0
cMbIcAaM U 00A€e CAOKHA II0 OCYILIECTBACHHIO.

[Tporecc peaansalivu (OBBIIIEHHUS CTEIIEHH) «COIIMAABHOM CBOGOIBI» — CBO-
0ompI cyOBEKTA (CyOBEKTOB) OOIIECTBEHHBIX OTHONIEHUH — ITPOTUBOpednB. OqHAa
U3 TPAKTOBOK TaKOM CBOOOABI OOBSICHSIET ee KaK BO3MOXKHOCTH CyObeKTa oIpe-
[EeAdTh HAIIPAaBA€HHOCTb CBOUX YCTPEMAEHUH, (DOPMBI M CIIOCOOBI HOCTUKEHUS
CBOUX IIeA€H, peaAn3allii CBOUX UHTEPECOB B YCAOBHUSX OTCYTCTBUS BHEIIIHE-
ro IaBA€HUS Ha Hero (U B ero Bbibope). [Ipoiiecc ocBoOoOKmeHUsT YearoBeKa (u/
HAU HApoJa, BCEIIeAO 3aBUCHIIETO OT rocyAapcTBa — AeBruadaHa, 60ABITHMHCTBA
COILTMAABHBIX CHCTEM — IIOABAACTHBIX MEHBIIINHCTBY, 00Aa1aroneMy 60ABIINMU
npaBaMu, 0Oosee 06pa3oBAHHOMY, BAQICIOUIEMY PECypcaMH) PacTIHYACS Ha
HECKOABKO TBICIYEAETUH, OT Y3aKOHEHHOTO pabcTBa MO(eomaAbHBIX 5I0X 0
CAOKHOM CHCTEeMbl B3aUMHO# 3aBHCHMOCTH YVIACTHHKOB COIIMAABLHBIX CBSI3€H B
TPEeTbEM THICTICACTUH.

3a 3TOT IepHOJ MEHSAOCH IIPEACTABACHHE O CYIIHOCTH U HEOOXOAHMMOCTH
CBOOOOBI KaK B OOBIIEHHOM CO3HAHHUU (KOTOPOE y3KE C IMOSABAECHHUS IOCYIapCcTBa
HE MOTAO OBITH OMHOPOAHBIM, a II0 Mepe Pa3BUTHUS OOIIECTBA YCAOXKHSIAOCE, 00-
3aBOMSICH HOBBIMH YPOBHSIMH, MOZLyCaMH), TaK U B IIOHUMAaHUH PACCYZKIAIOIIHX
0 cBoOOIE «CIIEITMAANCTOB» (BO MHOTHX CMBICAAX, MHOTHX chepax AesTEeAbHOCTH,
IpopeCCUOHAAOB B TOM MAH MHOM 06AACTH U CTENIEHH) — XYI0KHUKOB, TEOAOTOB,
XUPOMAHTOB, IIOAUTHUKOB, BOEHAYaABHHUKOB... Hauboaee OeCrIpUCTPaCTHHIMU U
OTHOCUTEABHO 0OA€e MEeTAABHBIMU II0 TAYOMHE OCMBICACHUS ITPOOAEMBI IIPUHSITO
CYHTATDb PAllOHAABHBIE BBIBOALI YUEHBIX, MBICAUTEACH, XOTS U OHU BCETAa II0/I-
BEep3KEHBI BO3OEHCTBUIO KOHKPETHOH COIIMOKYABTYPHOM Cpenbl, OTPaHUYEHBI
AVYHBIM OIIBITOM KOHKPETHOTO CyOBEKTa, HACKOABKO OBbI IITUPOKO OH HU MBICAHA
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U KaKUMHU OBbI HIMPOKUMH U TAYOOKHUMHU 3HAHUAMH HU obAamas. ABToOpUTeTHEH-
LINHE APHUCTOTEAD OBIA YOEKIeH, UTO CBOOOIHBIX AIOfIe#l 1 paboB enBa AU He IIPHU-
pona HaaeadeT PasAUYHBIMH KadecTBaMu. CBOOOAHBIE AIONM, IIO €r0 MHEHHIO
«..JepKaTCd IIPSMO U He CIIOCOOHBI JAS BBIIIOAHEHHS... paboT», 104 KOTOPBIMHU
rnomgpasyMmeBaa pusndeckuil Tpyn [Apucroreab, 1983b, c. 384].

Hekoroprle «0AarornoAydHbIe» MOAOABIE AIONM, POAUBIIHECS B TPETHEM ThbI-
CSYEeAeTHH, He UUTAaBIINE APHUCTOTEAS U MaAO HHTEPECYIOIIHecs TaKoy «be3Ha-
[EKHOHM APEBHOCTHIO», pA3MeUTaBIINCE, IIOPOH I'PE3IT 0 COOCTBEHHBIX 060PYI0-
BaHHBIX adpoApoMaMH{ U IIpHYasaMM, HAITMYKAHHBIX BCEBO3MOXKHON BBICOKO-
TEXHOAOTHYECKON U IIPHUPOLHOMN 3K30THKOM 3aMKax Ha paliCKHUX OCTPOBaxX HAU
(a Aydire «1») BOAM3H CaMbIX SPKUX U 3HAYUMBIX IIEHTPOB IIEePE0BO YaCTH I1H-
BuAH3anuu. [Ipu 3ToM OHU oTAAIOT cebe OTYeT B TOM, UTO OOABIIIHMHCTBY HX CO-
OTEUYECTBEHHUKOB (M HACEeACHUs ITAAHEeTHI) Ioqo0HbIe 6aara He ITOAOKEHBI, Aa U
He TpeOyIoTCH B CHAY TOTO, YTO... ¥ 9TOTO OOABIIIMHCTBA HET U HE MOXKET ObITh
aMOuIIHH, KOTOpble cCaMOHa3HaYeHHble N30paHHble 3a4YUCAUAN B CBOU aTpHOy-
THUBHBIe KadecTBa. OHAKO 5TO AWIIL MHEHHE CYLIECTBYIOIIHNX BO BCE BpeMeHa
Arozieti (HO HUKOTIA He OOABIIMHCTBA), KOTOPhIE, BEPOSTHO, YBEPEHBI, YTO MUP
CO3/1aH UCKAIOUHUTEABHO JIAS YIOBAETBOPEHH UX AMYHBIX KAIIPHU30B, U IIPH 3TOM
IIPUBBIKAHM — IIOPOH 10 HEAEIIOCTH, N0 HEIIPUAUYHS, He 3aMedas HU HEAEIIOCTH,
HHU HETIPUAWYUS, — B AIOOBIX CUTYaIIHAX OIIPaBAbIBATE cebda. K moHuMaHHIo CBO-
00abI ATO HE UMEET IIPSIMOT'0 OTHOIIIEHHU.

A BOT cTpeMAeHUE ITOAYHUHUTL CBOMM HHTEpecaM KaK MOXKHO OOABIIIE COITH-
aABHBIX PECYPCOB, YXUIIIPEHU 3aCTaBHUTh KaK MOXKHO 0OABIlle MHIWBHIOB pa-
O0oTaTh Ha cebd, OTPAaHUYUTE B CBOUX IIEASIX, CEOUMU PAMKAMU UHble YeAOBeUe-
CKUe CyabObl M3 COITMAABLHOM IIPAKTHUKHU HE HCYe3aeT HECKOABKO THICIUYEACTHH.
@DopMBI, TEXHOAOTUH MaHUNYAIIIUY 1 IOAYMHEHUS YeM JaAbllle, TeM boAaee H30-
mrpesHbsle. OOpaTHas CTOPOHA ATOTO K€ CTPEMAEHHUS — He ITOAYNHATHECS 00Ile-
IIPUHATBHIM IIpaBUAAM, IIpeHeOperaTh COIHAABHBIMU HOPMAaMU, HHTEepeCcaMU U
YagHUAMH OPYTHUX AIofieH. Opa «MHAOCEpAUs» — KOTa MCYE3HEeT IIPECTYITHOCTE,
HACTYIIUT HaJEXKHBIM COITMAABHBIN ITOPAN0K, BOLIAPUTCS CIIPABEIANBOCTD — HE
TOABKO He IpUOANIKaeTCs (OIIpeeAeHHO, OOHAAEKUBAIOIIE, OLIyTUMO; T. €., KO-
HEYHO, OIIPEIEACHHBIH IIPOTPecC OUYeBUIEH, HHAYE ¥ YEAOBEUECTBA He ObIAO Obl
OyayIIiero, Ho pa3HOHAIIPaBAEHHBIH IIPOIIECC COBEPIIIEHCTBOBAHNA HEPAaBHOMe-
peH, HeogHO3HAYEH, He Ha BCEX HAIIpaBACHUIX OJWHAKOBO AMHAMHUYEH), HO U
YCHAWSMH 3HAUUTEABHOTO YHCAA AIOEeH HaMepeHHO oTmasseTcd. bea crpasen-
AVWBOCTH U IIOopgnKa cBoboma Bpsa AW BO3MOIKHA; HAIIPOTUB, Ha KasK/IOM IIary
JeAoBeKa OyeT MoAcTeperaTh OIaCHOCTh HOBOTO THIIA HECBOOOMBI, 3aBUCHUMO-
CTH, OTPAHUYEHHUH, yIPO3 KU3HHU. ..

dusnuecKre BO3MOXKHOCTH YeAOBeKa orpaHudeHbl. OOBEeIUHUBIINCE B 00-
IIIECTBO, YEAOBEK CTAHOBUTCS CHUABHEE, HO OISIThH-TAKH He 0e3rpaHuvHO; aa U
cBOGOMBI, IO KpaifHeil Mepe AWYHOM, 3TO He IIpubaBasgeT. BeposaTHO, HANOOADL-
IIel cTelleHH cCBOOOAbI MOXKHO JOCTHYB B HAeaAbHOH cdepe, 3a IperesaMy Ma-
TepPHUAABHBIX OI'PaHUYECHUH.

TpeTbs IpoeKIUs: udeanbHas (MAR UHMeANeKmYyanbHO-0YX08HAS).

YeAa0BEK Bcerfla PUCOBaA B CBOEeM BOOOpPazKEHHH 3TOT 3aBETHBIH KOBYEr —
KaK IIPaBHAO, IIPEACTaBALS €r0 BIIOAHE PEAABHBIM, HaskKe IIPeNeAbHO MaTepH-
aABHBIM; YEAOBEKY BCETZa XOTEAOCE OT MUpa, OOIIIeCTBa, OT APYTUX AIOAEH KOH-
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KPETHOCTH U Jaxke BEUIECTBEHHOCTH, BO3MOXKHOCTHU «JepxkKaTh B pyKax». 1 He
OCTaHaBAMBAaACS Ha OAHUX uaedx! YeAoBEK CTPOHA 3TH caMble KOBYETH, ACITHA
U BBIIIAABASIA COCYIbI, BBIAYMbIBAA XUTPOYMHBIE IITKATYAKH U I1eAble IIOTaeHHbIE
xpanuauia... OH DHUcaa Ha Hanupyce, IepraMeHTe, TeATIBUX AOIIaTKax, Oyma-
re, CBIPOY HITYKATypKe, OETOHHOM CTeHe, BO3BOAMA XpaMbl, TeaTphl, ABOPIILI,
MOCTBI, BUAYKH, apeHbI OAT IIOAUTHYECKOH, IOPUINIECKON, CIIOPTUBHON 60phb-
OblI, JAS BCEIIPOHUKAIONINX TOPKUII... OH KOHCTPYUPYET BOLHBIE, BO3AYIIHEIE
U MeXKIIAaHEeTHBIE Cya, IIyCKasCh B HHX IIyTeIIeCTBOBAaTb, OTKPHIBATH HOBBIE
BO3MOIKHOCTH, IIHIIY OAS HOBBIX uzel. M Bce 3TO 4eA0BeK ITPOLOAKAET COBEP-
mats! OHaKO HEPEeOAKO U pa3odapoBhIBaeTCd, KOIa Hesd OKa3blBaeTcd Hepe-
aam3yeMoH, u cBoboga TaK ¥ He JOCTHUTaeTCH. ..

[pyroe meao — cBoboma «IyXOBHAs», «HAEAABHBIE» PE3YALTATHI CBOOOIHOTO
TBOpPYECTBA.

Matepuaan3oBaHHOE, OBEILIECTBACHHOE, HO He HaxOsdIlleecss B CBOOOLHOM
JIOCTYTI€ BMECTHUAHIIE CAMOU ApeBHEH U YCTOHYUBOM MeYTHI ((PAaKTHIECKH O Iy-
XOBHOM CBO0O/IE) CYIIECTBOBAAO (A KOTO-TO HPOJOAXKAET CYIIECTBOBATH) He-
IIPEMEHHO B HHTEHCHBHOM CaKpaAbHOM OOpaMAE€HHHU, CTAHOBSCH B YasHUIX-
daHTa3ugX YeAOBeKa CPELOTOYHEM KEAAHHOH TPAHCLEHOEHIINU — CIIaceHHEeM
U IIEABI0, METOLOAOTHEY, MHCTPYMEHTOM O0CBOOOXKAeHUd. To eCcTh MaTeprasbHAasd
COCTaBASIOIIAs (OPEeBHHE CBLAIIEHHbIE KHUTH, UKOHBI, CTATyH, aATapH, >KepT-
BEHHUKH, XpaMbl, CBSIIIEHHbIE AePEBbI U T. [I.) MBICAH O CAKPAABHOM U O CBOOO-
e oyXa — AUIIb 3HAK, BEIleCTBeHHAd IIPUBA3KA (0COOEHHO BazKHBI A UEAOBE-
Ka MaAOBEpPHOro, ¢ 6e1HBIM BooOpaskeHueM, CKYIHBIM CO3HAHUEM).

[ToaToMy pedsb He 0 mMamepuaibHOM, & O TOM, YTO OHO obosHauaem.

OT yero ocBoOOXKIEHHE, IAS U€T0, KaK — He BCerZla BIIOAHE ICHO; HO, BEPOSIT-
HO, MEYTAIOIIEMY OOABIIIMHCTBY KasKeTCs, UTO sICHO. [Ipeskie Bcero rnoTomy, 4To
3Ta MOZEAb MEUTHI — He IIpeaMeT AMYHOH IAyOOKOH aHaAUTHKH, a IPHUHATHIH Ha
Bepy TOTOBBIH «CMBICAOBOM IPOAYKT», TPAOUIIMOHHBIN MAW BHOBBL CHHTE3UPO-
BaHHBIH (HaAIpUMep, UOEOAOTHYUECKUM, (ITIOAUTTEXHOAOTHYECKUL») OPHUEHTHD —
IIpocTa, a IOTOMY MAOCTYIIHA IIOHUMAHUIO (AIOAH AIOOAT cuuTaTh cebsl ITOHU-
MapIUMHy). [JAg OOHUX 3TO CKPHIKaAHW, CBAINlEHHBIE (reorpadudeckure, AaH[-
madTHBIE) MECTa HAH TEKCTBI CBSIIEHHBIX KHUT; B PYTHUX CAyYasaX JOCTATOYHO
BbICKa3bIBaHUH aBTOPHUTETHOI'O YAe€HA oOIIecTBa, KOH(MECCHUH, MOAIKHOCTHOIO
AWIIa. A MHOTIZIA OXKHUIAHUA yOOBAETBOPSIOTCS HApPHCOBAHHBIM SIIUKOM C JbI-
podKaMH (IAg DOCTyIIa BO34yXa), B KOTOPOM AIOOOH MedTaTeAbHBIH IIPHHIL C He-
yeMHOM paHTa3uel MOKeT HalTH UMEHHO TO, YeT0o eMy He XBaTaeT JAS CHACTbs
HAU CBETAOU T'PYCTH...

Bripouem, ocTaBHM B CTOpOHE SBHYIO PEAUTHMO3HOCTH M OTKPOBEHHBIH po-
MaHTH3M, KOTOPbIE€ UTPAIOT (B UCTOPUIECKOM IIPOIIAOM 3TO OBIAO OCOOEHHO aK-
TyaAbHO) CBOIO BIIOAHE IIOAOKHUTEABHYIO POAbL B CTAHOBAEHHH KYABTYDPBI, B CO-
IIHaABHOM BOCIIPOM3BOCTBE, HO PELIAIOT CKOPEe YacTHBIE BOIIPOCHI, 0COOEHHO
B TPETHEM THICSUEAETHH TaK HasbIBaeMoH Harel spbl. [IpoayKTHBHEE CTaBUTh
BOIIpOC Ooaee IIUPOKO. I103TOMY CTOUT BECTH PEYb O «BOOOIIE-CHCTEMAaX-CMBbIC-
AOB» — 3aBEPIIEHHOM B CBOEM UCKYCCMBEHHOM CTAHOBACHHUHU (TBOPUYECKOM aKTe)
UzeaAbHOM 00pa30BaHUU (TBOPEHUH aBTOPA), 0OOAEYEHHOM B (DOPMY, ITO3BOASIO-
IIIyI0 OTPA3UTD U IIPETIOJHECTH €T0 CTOPOHHUM CYOBEKTOM — HCIIOAHUTEAEM (ap-
THUCTOM, HHXKEHEPOM, TEXHHKOM, MacTepoM, paboduM, KPUTHKOM...) PEILIUIIHN-
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E€HTY (3PUTEAI0, CAYIIATEAIO, YUTATEAIO, [IOCETUTEAIO, TIPOXOIKEMY), CIIOCOOHOMY
3TU CMBICABI BOCIIPUHATD.

B cdepe udeanvrozo 4eAOBEK MOKET IIOAYIHUTH CAMYIO GOABIIYIO CBOOOMY,
HIMpOYaUIIe IIOAHOMOYHS. YUE€HBbI€, MBICAUTEAU, XYAOXKHUKU, PEIOpPTEpPHI,
H300peTaTeAr, a TaK¥Ke 3PUTEAM, CAYIIATEAW, YUTATEAU, yIallliecsd B CaMbIX
Pas3HbIX PopMax BEICTPAUBAIOT CUCTEMbBI CMBICAOB PA3AMYHOTO YPOBHSI CAOXKHO-
CTH, 00'beMa, HATIPABAEHHOCTH. ECAM UCKAIOUHTE U3 6e30peskHOT0 HHPOPMAITH-
OHHOTO OK€aHa COBOKYIIHOCTHU 3TUX CUCTEM CMBICAOB BCE AECTPYKTHUBHEIE, 3aBe-
JIOMO U IeA€HaIIPpaBA€HHO CO3[aHHbBIE A BBEOEHUS B 3a0AyKIEHUE YeAOBEKa
(Ha TIpaKTHKE 3TO HE TaK IIPOCTO), OCTAHETCHd TO, YTO HEOOXOMMMO A (POPMHU-
poBaHUS OYXOBHOCTH, BHYTPEHHETO MHpa 4eAOBEKa, caMoH uenogeuHocmu B
caMOM IIINPOKOM 3Ha4YeHNH, BbIAeAdIole Atoael u3 xKuBoTHOro mupa. OmgHako
B IaHHOM CAydYae B IIeHTpPe BHUMaHUS — He (PYHKIIUU JyXOBHOCTH (a TaK¥XKe pas-
AUYHBIE €€ IIPOABAECHHUS, 9AEMEHThI KyABTYpPhbI) KaK TAKOBOM, a €e MHCTPYMEH-
TaAbHBIE BO3MOXKHOCTH B MHTEPECaxX MOBBIIIEHHUS YPOBHA CBOOOIBI YeAOBEKA.

BrioaHe 04eBHAIHO, UTO YEAOBEK M OOIIIECTBO HE MOTYT OOXOAUTHCHA 0Oe3 Ma-
TEPHUAABHOTO KOMIIOHEHTa CBOEro BoOCIIpou3BoacTBa. C TOYKH 3pEeHUsS] HEKOTO-
PBIX PEAUTHO3HBIX KOH(ECCUH, BEIBOIOB MBICAUTEAEH ITPOIIIAOTO, TEAO U B IIEAOM
«MaTepHuasbHass 000A0UKa» — He 6oaee YeEM BpPEMEHHOE «3aTOUEHHE AYIITH Ha IIe-
PUOL ee «HCIBITATEABHOTO CpoKar Ilepen BcTpedeit ¢ Beunocrtrio. CripaBenau-
BOCTb TI0JOOHBIX YTBEPKAEHUHM BBIXOIUT 38 PAMKH ITPOOAEM, pacCMaTPUBAEMBIX
B 3To¥ 4acTu paccyxkaeHuii. [Ipudyem maTeprasbHasi CTOPOHA B 5MOM HAIIEM
MUpeE (a He HEKOeM MOTYCTOPOHHEM), aKTYaABHOM Al OOABIITMHCTBA AIO/IEH, OUe-
BHUIHA, TI03TOMY IIpaBHUAbLHEE €€ BOCIPHUHUMATL KaK MJaHHOCTh, aTPUOyT OBbITHS
qyearoBeKa. Takoii ke aTpubyT — ¥ MUP HUIEH (HO HE B TAATOHOBCKOM CMBICAE, & B
KadecTBe CUCTEMEBI e, ChOpMHPOBAHHBIX U YIIOPSIIOYEeHHBIX YeaoBeKoM). Ho
udeanbHask CMOPOHA KU3HU AIOJIett B OOABIIIENM CTEITEHH CIIOCOOCTBYET (IIPHUCITO-
cobAeHa K) 0OCBOOOKIEHHIO YEAOBEKA, YEM MaTepHUaAbHasI, Y?K€ BCAEICTBHE TOTO,
YTO UZiearbHAasI COCTABASIONIAd U €CTh BaXKHEHIIINH IpHU3HAaK YeAOBeKa.

[TpeumyniecTBa UAEAABHBIX CUCTEM U B TOM, YTO IIOYTH BCE OHU AOCTYIIHBI
ATOOOMY YEAOBEKY, TOT/IA KAK C MaTEPUAABHBIMH 00BEKTAMH, CUCTEMAaMHU, SHEP-
rueil meao o6CTOUT He MPOCTO CAOXKHEe; KOHKYPEHIIHS 10 TIOBOAY ITOAB30BAaHUS
UMU, HE TOBOPS O BAQJIEHUH, HEPEAKO OPOXKIAAET OacHble KOH(PAUKTEI. Mepa
CBOOOIBI KOHKPETHOT'O YEeAOBEKA B OCBOEHUHU HIEAABHOTO ONPEAEATIETCH YPOB-
HEM ero BAaIeHUS SI3bIKOM. TouHee, I3bIKaMU: U €CTECTBEHHBIMH — HAITMOHAAD-
HBIMHU, JKECTOB, MUMHKU... U HCKYCCTBEHHBIMHU, CIIEIIHAABHBIMH — MY3bIKaAb-
HBIM, HAYIHBIM, IPOTPAMMHPOBAHUS U T. . [pyTUMHU CAOBaMHU, CBoGoga CyOb-
eKTa II03HaHUS, OCBOEHUS H, OJHOBPEMEHHO, CBOEOOPA3HOTO «ITOTPEOAEHMSY,
TIPUCBOEHUS (HICAABHOTO O0BeKTa» (pparmMeHTa BCEW HEOOBATHON COBOKYII-
HOCTH CMBICAOBBIX CHCTEM) OTPAHUYHUBAETCS TE€M, HACKOABKO TAYOOKO U TIOAHO
CyOBEKT BAQIE€T PA3AMYHBIMU CHUCTEMaMH 3HAKOB, C IIOMOIIBIO KOTOPBIX CO3-
MAI0TCS T€ AU UHBIE AyXOBHBIE IIEHHOCTH. YeM GoAaee YeAOBEK 00pa3oBaH, YeM
OOABIITUY ACTETUYECKUM, aHAAUTHYECKHH, KOMMYHUKATHUBHBIN, KOTHUTHUBHBIN
OIILIT OH MOAYYHMA pamHee, TeM OOABIITMMH BO3MOXKHOCTSMH OH obAamaer, Ipu
3TOM HE TOABKO B HIEAaABHOM AU QYXOBHOM cepe, HO OUYeHb YacTO U B IpaK-
THYECKOH, MaTepruasbHoii. OHAKO U AyXOBHad cBoOOaa He AWIIIEHA MPOTHBO-
peunii. O6paTuM BHUMAaHHUE AUIIL Ha HEKOTOPLIE.
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Kasxap1ii 4eAOBEK B CHAY AOKAABHBIX CYOKYABTYPHBIX, [IPOU3BOACTBEHHO-IIPO-
beCCHOHAABHBIX, HWHAWBHAYAABHBIX IICHXOAOTHYECKHX, MHPOBO33PEHYECKHUX,
KOTHUTHBHBIX U MHBIX 0COOEHHOCTEH 00AaaeT HeOAUHAKOBBIMH BO3MOXKHOCTS-
MH U B OCBOEHHH S3bIKOB (B IIMPOKOM CMBICAE AYXOBHOIO OITBITA, BKyca). Y AlO-
e hopMUPYIOTCS pasAHYHBbIE CIEIN(HUYECKHUE «T€XHUKH» BOCIIPUATHUS CMBbIC-
AOB TOTO MAW MHOT'O THIIA: YA€HBI OHOTO U TOTO Ke 00IIlecTBa He NUMEIOT PABHOTO
U 6eCIIpergaTCTBEHHOTO JOCTYIIa KO MHOTHM HIEaAbHBIM IIEHHOCTIM (0T BasKHOH
HH(popMaINH, UMEIOIIIeH cTaTyC TalHbI, 0 HOBEHIIINX PEe3yAbTATOB HHTEAAEK-
TYaABHOT'O TPyJa UAW AVYIINX 00pa3IIoB XyZ0KECTBEHHOTO TBOPUYECTRA).

[TonpITKa OBAQETH MOIIOAHUTEABHBIMH 3HAHUSAMH, I3bIKaMH, HaBbIKaMHU,
JKEeAaeT HMAM He JKeAaeT TOI'0 OBAaeBaoInui UMH, TpebyeT HeEMaAO PECYPCOB —
OT BPEMEHH 0 OIIPeIeACHHOTO OIbITa, criocobHocTell. CaeoBaTEABLHO, IIPOLIECC
Iogo6HOr0 OCBOEHHS BIIOAHE MOXKHO PacClleHHMBATh U KaK IIOTEPIO OIIPEeACH-
HOM 4acTH cBO60OABI. BaskKHO IIOHUMATBH U TO, YTO IIOAOKUTEABHBIH pPEe3yAbTAT
B paccMaTpHBaeMOM IIPOIIECCE OBAQIEHHHA NYyXOBHBIMH II€HHOCTSMH, HOCTHUT-
HyTas TaKTH4YecKasl IIeAb MOTYT He IIPUBECTU K ITOBBLIIICHUIO YPOBHSA CBOOOIbI
cyOBeKTa, TeM 0oaee CBOOOOBI B €€ IIepBOHAYAABLHOM IIOHHMAaHUHU (IO Hadasa
OCBOEHMS HOBBIX (POPM aKTHBHOCTH, YCBOEHHS HOBOI'O 3HaHUS), a, HAIIPOTUB,
orpaHuyaT He3aBUCUMOCTE. Tak, ®. Pyna, pasBuBas BeiBoabl K. Mapkca, pac-
cykmaa o cBobome pabouero, ydacTHHKA KallUTAAUCTHYECKOTO CIocoba Ipo-
HU3BOJCTBA, A KOTOPOro cBoboda — 3TO Ta 4acTh CYILECTBOBAHHL, KOIZa OH
He 3apabaThIBaeT Ha JKHW3Hb; TO €CTh CBOOOAA DA HErO — OTCPOYKA OT TPyAa
[Pyma, ®., 2020, c. 103]. [Iag 3HAYUTEABHOH YaCcTH HaeMHBIX pabOTHHUKOB IBal-
IaTh [I€PBOr0 BeKa, B TOM YHCAE U IOA9 HEKOTOPHBIX IIpencTaBuTesei mrpodec-
CHH, Ille UCHOAB3yeTcd He (PHU3NYECKUH TPy, a, HallpuMep, OpraHu3aTOPCKHe
CIIOCOOHOCTH HAM 3HaHHUE OIIPENEA€HHOTO CEKTOPA PETMOHAABHOI'O HAW MHPOBO-
ro pbIHKA, [IPHUHIIUIIMAALHO MaAO 4YTO M3MeHHAoCh. CBoOOZAa MX CBsS3aHa C [I0-
CyIoM, OTILYCKOM, C «OTCPOYEHHOH HEOOXOMWMOCTBIO TPYOUTHCS», & UHTEAAEK-
TyaAbHOE Pa3sBUTHE, IIOAYIEHHE HOBOTO OIIbITA, ITIOCTHUKEHNE HOBBIX HAeaAbHBIX
cucreM, 6e3ycaoBHO, Tpya. CaemoBaTeabHO, He-cBoboaa?

[pyro#i acleKkT 3aKAI0YaeTCd B TOM, YTO HUCKYLIEHHOCTh B MHPE UIEaAbHOTIO,
OYyXOBHOI'O, YMEHNE OPHEHTHPOBATECS B CMBICAOBOM IIPOCTPAHCTBE — KOTa de-
AOBEK He OT'PaHHYUBAETCI HaGOPOM HECAOKHBIX ATHIECKUX HOPM, PEAUTHO3HBIX
3HaHUH (3a49aCTYI0 HCKAIOUUTEABHO MH(POAOTHYIECKOr0, UMIIEPATHBHO-JOIMAaTH-
YEeCKOTI'0 XapakTepa) UAHW /U JOBOABHO OTPaHUYEHHOTO, MUHHUMAaABHO HEOOXOIH-
MOTO B ITPOPECCHOHAABLHOH NesaTeABHOCTH o0beMa CIIelMaAbHOH MHGOPMAaIUU
(B ’KOHOMUKE, IIpaBe, PapMaKOAOTHH, MAIIIMHOCTPOEHUH, AOTUCTHKE...) — He-
n30exkHO TpeOyeT pa3BUTHS ATOTO 3HAHUSI, POCTA UHCAA «AIIHCTEMOAOTHIECKUX
00BEKTOBY, OTKPBIBas 6e30HY udeaibHo20, YKa3bIBaeT Ha 00s13aTEeABHOCTE pac-
wWUpeHHo20 80CNpPoU3800CMEBa CMbLCA08, Udeli, ceszell mexody Humu. BosarukaeT
[IPUHYKIEHHUE KO BCE «00AEE BBHICOKOMY» YPOBHIO CBOOOMBI, IBUXKEHUE K KOTO-
poMy 006sI3bIBaeT CyObeKTa yIacTBOBATH B CHCTEMHOM I€ACHAIIPABACHHOM IIO-
3HAHHUM, COTBOPYECTBE, TBOPUYECTBE, IIOBEAEBAET IIOCTOSHHO COH3MEpPSThH all-
[IePILIENITUBHYIO, HAPPATHBHYIO, HMIIEPATUBHYIO COCTABALGIONIINE IIPOIlecca.

B Tako#i cTporo#t u nenkoi AeTepMHHUPOBAHHOCTH IIPOIlecca BOCIIPOU3BO/I-
CTBa 3HAHUs CBOOOIA KaK ITEAD OTIAASIETCS «HAa BTOPO AAH» B IIPSIMOM U TIEpe-
HOCHOM cMbIcAe. [Ipole roBopsi, KOMY-TO K3 yIaCTHHKOB 3TOTO IIpoIlecca yKe
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«He 10 CBOOObI», KTO-TO B CBOOOIe 6OABIIIE U HE HYZKIAETCS, a JIASI KOTO-TO, «0e3
ocTaTKa» MOTPY3UBIIIETOCsd B paboTy, 9Ta MOTPYKEHHOCTH B TPYZA CTAHOBUTCH
CBO€OOpAa3HBIM MPOSIBACHHEM CBOOOMIBI (AU €€ 3aMEHUTEAEM?).

MO3KHO AH (B KQ4eCTBE OTCTYIAECHUS, YMECTHOTO B CHAY CIIEIIU(DUKH COBpE-
MEHHOTI'0 XapaKTepa pa3BAeUeHU U 06pa3a KU3HH) YBACUEHHOTO CIIEIIHAANCTA,
TBOPYECKYI0O AMYHOCTb CPABHUTH, HAIIPUMED, C TeHiMEpPOM, IIOTPY3UBIINMCS B
«BUPTYAABHYIO PEAABHOCTE» (MAW IIOTPSI3LINMM B Hei)? Takoe cpaBHeHUE OOIy-
CTHUMO AWIIb C (POPMAaABHOM, BHEIIHEH CTOPOHBI 3THUX IBACHUM, a IIOTOMY U He
CTOUT UX OTOXKIECTBALATD.

TpeTuii acrekT IIPOTUBOPEYUH, COMYyTCTBYIOIIUI ITIOMCKaM CBOGOABI B uUde-
AIbHOM, CBSI3aH HE CTOABKO C IIPOLIECCOM ITO3HAHUS, CKOABKO C (DOPMOM Haeanhb-
HOTO (CHCTEM CMBICAOB), CPEACTBAMHU €T0 CyIlleCTBOBaHus (0bITHs). He cTout 3a-
O6BIBaTh aTPUOYTHBHON 3aBUCUMOCTH: MBICAB O HEUCTBUTEABHOCTH — IIPOEKITHS
caMmoil neHiCTBUTEABHOCTH. To ecTh udeanbHoe CBIA3aHO C MamepuaibHbim (Bo3-
MOXKHBI BapUaHTHI — C HAEAALHBIM 60Aee BBICOKOTO MOPSAKa, HOYMEHAABHBIM,
TPaHCLEHOEHTHLIM, CaKpaAbHbIM). OIHAKO HAeaAbHOE OTpPaKeHHe BOCIIPOM3-
BOIOUT MaTE€PHAABHYIO PEaAbLHOCTH (M BCe, UTO IIPEICTABASET, PEIIPE3eHTUPYET)
C OIIPEeNEACHHBLIMH MOTPEIIHOCTAMH, 00YCAOBACHHBIMU COCTOSTHUEM KYALTYPBI
BOOOIIIe, CIIEIINAABHBIX (PETYASPHBIX, OPTAHM30BaHHBIX) (DOPM OCBOEHUS IIPHU-
POABI U HEKOTOPBIX APYTHX IIapaMeTpax KOHKPETHOH COIIMAaABHOM CUCTEMBI.

CTaHOBUTCH O4YEBUIHON HEOOXOAHMMOCTL ITOBBIIIEHUS CTPOTOCTH U TOYHO-
CTHU mepefadu CMBICAOB U 3HAUEHUH, 32 KOTOPBIMH CKPBIBAETCS AEUCTBUTEAD-
HOCTb. IIoOHATHS OOBOASATCHA OO CTATyca TEPMHHOB, TEPMHHBI II0 BO3MOKHOCTHU
MIOAKPETIAIIOTCS KATETOPUSIMHU UAU CAMH BBIIIOAHAIOT (DYHKIIMU KaTeropuu. Ilo-
BBIIIAETCS BECOMOCTE OTIOEABHOTO CAOBA, HAMEIKHOCTH U CTPOHHOCTEL BCETO Te-
3aypyca. BmecTe ¢ TeM pacTeT IPOYHOCTb PAMOK ITOHSTHHHO-KATEerOPHUaABHOMN
OCHOBBI HZIeaABLHOM KOHCTPYKIIUH, KPEITHET HeIIPOHUIIaeMOCTh CMBICAOBBIX 6a-
pPBEPOB U paMoK, uallle TpebyeTcd (Hampumep, OpraHu3aTOPOM IIpoliecca) He-
IIpepeKaeMOoCTh 3alIpeTOB Ha HOBAIIMH, YTO B OOIIIEM-TO HAIIOMHHAET A0TMa-
THU3M. A OH He aCCOLIMHPYETCI CO CBOOOIOMH.

Ha mpoTUBOII0AOKHOM ITOAIOCE — POCT SAEMEHTOB U MOYCOB Te3aypyca (3Ha-
YEeHUM, CMBICAOB), YTO YCAOXKHSIET CMBICAOBYIO KOHCTPYKIIHIO, B KOTOPOM CTaHO-
BUTCS OOABIIIE COeqUHEHUN U CBsa3eil, a CA€I0BATEABHO, YBEAUYUBAETCH YHCAO
BO3MOKHBIX IIPOOAEMHBIX TOYEK, COMHEHHH, [IOBBIIIIAETCS BEPOSITHOCTH KPUTH-
KH. YeM BBIIIE IIPOAYMAHHOCTH CHCTEMBI CMBICAOB (HAIlpUMep, Hay4YHOU Teo-
pHH), TeM MeHbIIe CBOOOARI B 3TUX cMbIcAax. OHHU TaK TIIATEABHO ITOJOTHAHBI
OPYT K APYTY, YTO UX CAOXKHO HCIIOAB30BATh HHA4YE, KAK B 9TO# CHUCTeMe, He Ha-
pywmuB ee. YeM cMeaee U cBoOOOHEE KOHCTPYKIIUS, TEM MEHBIIE B Heti 060CHO-
BaHHOCTH, BECOMOCTH, 00s3aTEABHOCTH, KOHKPETHOCTH. [IOBBIIIEHNE YPOBHS
cBOGOOBI B 000MX BapHaHTAX HAHHOM IIPOEKIIMU OKAa3bIBAETCs IO BOIIPOCOM.

Huuyero He nmomeaaenb. B KoHIle KOHIIOB, U cmeneHb 6e3ymusi — YPOBEHb pa-
3yMa, ero KadecTBo, popMma, cragud. HenmpuBBEIYHBIH «TUII pasdyMa» (XapakTepa
CBSI3U CMBICAOB), BEPOSATHO, TOXE BOCIPUHUMAETCH KaK HeKasd aHOMAaAUWsd, Ie-
BHAHTHOCTL? Bo BCAKOM caydae, BeAMKHe HAy4YHBbIE JOTAIKU U OTKPBITUS, IIIe-
[EeBPBI UCKYCCTBa HE CO3MaBaAHCh CPEAHECTATHUCTUYECKUM 30PAaBOMBICALIIINM
YEAOBEKOM, IIPAKTHYHBIM U OCMOTPUTEABHBIM B CBOEl IIOBCEIHEBHOMN JKU3HHU
(aTO0, pazymeerTcsi, er0 OUYEeBHUIHBIHN IIAIOC ¥ OPTaHU3AITHMOHHBIN KaITUTAaA).
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Bropouem, HUUTO He AHIIAET IIpaBa AI0OOTO U3 AloZieil Ha CTpeMAEHHE K CBO-
Oome u TBOpYecTBY. TeM OoAee €CAM 3TO OIBITHBIE MacTepa, 0O0pa3oBaHHBIE B
CBoei TpopeCCHOHAABHOM 06AaCTH (AyUIlle, KOTZIa ¥ B CAMBIX OOIIMX IIpobaeMax
U HOpMax COIIMaABHO-TYMaHHUTaPHOU CPephl) CIIEITHAANCTEI.

[To pesyabraram cBoell [eSTEABHOCTH YE€AOBEK B AWIIE CAMBIX HaOAIOIATEAb-
HBIX, OObEKTUBHbBIX, CAMOKPUTHUYHBIX JAaBHO JOTAaJAACS O TOM, YTO CBO6OA eCTh
YCAOBHOCTB. BMECTO ITOHATHS «CBOGOAa», 06AAMAIOIIETO HELOCTATOYHO BEICOKOM
Mepo KOHKPETHOCTH, HH3KEHEePhI, HAIIpUMepP, ¢ 60ABIIIeH OXOTOH U IOHHUMAaHHU-
€M OIIEPHUPYIOT TTOHSITHUIMH «HAIEKHOCTD?, «CAOIKHOCTE?, «3(PPEKTUBHOCTD?, «3p-
TOHOMHYHOCTB?, «MaTEPUAAOEMKOCTD?. ..

Taxk wmAM MHade, HAyYHOE, MHTEAAEKTyaAbHOE, HHXKEHEPHOEe, XyIOXKECTBEH-
HOE TBOPUYECTBO TpebyeT BpeMeHH, PeCypCOB, OIIPEAEACHHOI0, XOTd ObI MUHU-
MaABHOI'O, MaTepHaAbHOI0 (PU3UIECKOI0 KoMdopTa. A 9TO yKe OrpaHuYeHus U
3aBHUCHMOCTE. Ho 3aBHCHMOCTE ApPyroro poaa: He TATOCTHAs, He II0JHEBOAbHAY,
He OoAe3HEHHasl, a HAIlOMHHAIOIIAs 3aBHCHMOCTD AIOOSIINX APYT Apyra OAM3-
KHUX AIOJIeH, 3aBHCHMOCTb aBTOpPa OT €ro T€HHaALHOI'O TBOPEHUS, 3aBHCUMOCTD
IIpeJaHHOTO ITaTPHOTa OT CBOeH POAWHBI, 3aBHCHMOCTE MaTepPH OT ee pebeHka,
OKyTaHHOT'0 HEKHOU HeyCTaHHO# ee 3a00TOMH.

Bupouewm, cBoboza B AF06OM CBOEM IIPOSIBACHHU BAEKAA K cebe oObIBaTeAet u
IIpaBUTeEAEH, POMAHTHUKOB U IIParMaTHKOB, HECMBIIIIAEHBIX YIYEHUKOB U Mype-
II0B, HAIEASIOIINX CO3HAHHE YEeAOBEYEeCTBa OIIPEAEACHHOCTHIO. VM KaskAbIi U3
HHUX MOT O6bI 060CHOBATE HEOOXOAUMOCTEH TAKOTO CTPEMAEHUS U IIE€HHOCTH CBO-
00! (XOTsI OBI B CBOEM ITTOHHUMAaHUH).

OOCcyxaeHHE H 3aKAIOYEHHE

[Ipu Bce#l CAOXKHOCTH TIOHHUMAaHHS CYIIHOCTH CBOOOBI, €€ ITPaKTUYECKOH ycC-
AOBHOCTH, & B HEKOTOPBIX CAy4adX — U HAAIO30PHOCTH €CTh BCE OCHOBAHUS CMO-
TpeTh Ha TPYIIITY BOIPOCOB, BHITEKAIOIIUX U3 3TUX IPOOAEM, C OIITUMHU3MOM.

CBo0Oosia octaeTcd CBOeOOpa3HBIM COITMAABHBIM TOPHU30HTOM, 3TUKO-TEOpe-
THYECKUM OPUEHTUPOM, KYABTYPHOU JOMHUHAHTOM, OT Y€ro €€ 3Ha4eHUEe HUYyTh
He ymaasgeTcsd. HanpoTuB, MOIBITKY MPUOAU3UTHCS K HEH CTAHOBSATCS JOTIOAHU-
TEABHBIM CTHMYAOM YCAOXKHEHUS YEAOBEKA, COBEPIIEHCTBOBAHUSI €r0 OTHOIIIE-
HUU C OOILIECTBOM U IIPUPOIOH.

B crpemaenuu oOpectu cBOOOIy peasnusyeTcs: BasKHeHIIIee CBOMCTBO YeAOBEKA
U OHOBPEMEHHO €r'0 TEXHOAOTHSI OCBOEHUS IEHCTBUTEABHOCTH — II03HaBaTEABHAS
aKTUBHOCTH. OOIIECTBO aKKyMYAUPYET U HHTETPUPYET YCTPEMACHUS U YCUAUS
OTIEABHBIX AIOAEH B CAOXKHBIE IIPOLIECCHI, HAIIMOHAABHBIE U ITUBHAN3AIIMOHHbBIE
UHTEPEChI, KAK KOAAEKTUBHBIN CyOBEKT BhIpabaThIBAE€T CBOU II€AW, TAAHBI, UH-
CTPYMEHTBI UX BBIIMOAHEHHsI. [[oHMMaHNe U [IEHHOCTh CBOOOALI B HUX 3aHHUMAET
KAIOYEBOE MECTO, a TO3HAHUE OCTAETCH aTPUOYTOM PEIIEHUS AFOOBIX COIIMAaABHBIX
3a1a4, HeOOXOAUMO YepToll YeAOBEYECKOM KU3HU (ee oOpasza M CTUAS, MPOIIeC-
ca, TEOPUH U ITPAKTUKH) U COIIHAABHOTO OBITHs. ITO HEOTHEMAEMAS YaCTDb aarl-
TAIIMOHHOTO MEXaHN3Ma [UBHUAN3AIINN K U3MEHEHUIM Pa3BHUBAIOLIEHCd OIIpee-
A€HHBIM 00pa30oM IPHUPOABLI U K CBOEMY COOCTBEHHOMY YCAOIKHEHUIO.

MexaH13M 3TOT CAOKEH OECKOHEYHO: M IIOTOMY, UTO HE IIOIaI0TCS yYIETy BCe
€r0 3AeMEeHTHI, (Pa3bl, ITAIIbI, JETAAU, MOYChHI, 1 €Ille B OOABIIIEN CTEIIEHU BCAEI-
CTBHUE TOT0, YTO OH HE MOIKET HE YCAOXKHATHECSI. HeT 1 He MOKeT ObITh 3aBEPIICHUS
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3TOTO TIPOIlecca, JOCTIKEHUS ueana. [la 1 HeT Takoro ujeasa Ha amom ceeme (o
TPaHCLEHAEHTHOM K€ MOXKHO pPacCyzKaaTh AUIIIb HACTOABKO, HACKOABKO OHO B Ka-
YeCTBE COBOKYITHOCTHU IMOHSTHI YCBOEHO U OOBICHEHO AIOIBMH CO BCEM HX Oora-
TBIM BOOOpaskeHUEM B UX K€ JEUCTBUTEABHOCTH). TO 03HAYAAO0 ObI IIpeKpallieHe
JBUIKEHUS, CMEPTD, 3aBepIlieHre ObITHsa. CBOOOIa YeA0BeKa U 00IleCTBa HE MOXKET
BBIUTH 3a paMKHU 3TOT0 IIpollecca, 3HAaUUT, OHA U B IIPOCTPAHCTBEHHO-BPEMEHHOM
BEIIIECTBEHHOM (PU3MYECKOM BapHaHTe HeOoCTIKuMa. Ho oHa HeobxommMa Kak
OPHUEHTUP, KaK IIeAb, JeTepPMUHUPYIOIAad aKTUBHOCTE U CTHABb XKW3HU, COITUAAB-
HBIH IIPOTPECC B CAMBIX PA3HBIX €T0 ITPOSIBACHHUSIX. A YPOBEHDb U KAYECTBO CBOOOIBI
3aBUCST OT CIIOCOOHOCTH (MAaCTEPCTBA, UCKYCCTBA, BUPTYO3HOCTH) TI0AB30BATHCS
3HAHUSIMHU €CTECTBEHHBIX 3aKOHOB, (DOPMUPOBAThH HA MX OCHOBE U HEIIPEMEHHO C
HUX Y4ETOM IIpaBHAA COLIMAABHBIX OTHOILIIEHUMN, B3aUMOACUCTBHH, LIEACH U METOA0-
AOTHIO COITMAABHOTO Pa3BUTHA B CAMBIX PA3ANYHBIX €TI0 ITPOSIBACHUSIX.

PazBurtne KyAbTYypHBI (BOCIIPOU3BOACTBO YEAOBEYECKOT0, YEAOBEKA, YeAOBEeYe-
CTBa) HEIIPEMEHHO IToApa3yMeBaeT IIPOrPeCcC, COBEPIIIEHCTBOBAHME [TapaMeTPOB
colluyMa — U KaK OTAEABHOTO yCAOBHO-HAIIMOHAABHOT'O HAU YCAOBHO-MYABTH-
KYABTYPHOTO OOIIECTBa, U KAK MaKpPOCOIIMyMa — €ITUHON YeAOBEYECKOU (pOpPMBI
CYILIECTBOBAHUSI, €70 BHYTPEHHUX U BHEUIHUX CBdA3€el, 92AeMEHTOB ¥ KOMIIOHEH-
ToB. [Iporpecc HeBo3MOzKeH 0e3 BO3pacTaHUsd PAIMOHAABHOTO U 3TUYECKOTO
KOMITOHEHTA Y€AOBEYECKOH aKTUBHOCTH, 0€3 COBEPIIIEHCTBOBAHUS COIITMAABHBIX
OTHOIIIEHUH, 00ECIIeYnBAIOIINX CIIPABEIANBOCTE, TOPXKECTBO pa3yMa, BHICOKYIO
3P PEKTUBHOCTE B3aUMOAEHCTBHUS AIOZIEH BO BCeX 00AACTAX KOHCTPYKTHUBHOMN U
TIO3UTUBHOM COITMAABHOM aKTHUBHOCTH 00IIlecTBa, 6€3 GEpeKHOT0 OTHOIIIEHUS K
IIPUPO/IE, KOTOPYIO HY?KHO COXPAHHUTH A OYAyIIUX MOKoAeHu#. M Bce 3TO Ue-
AOBEKOM JIOAYKHO COBEPIIIATHCS 0CO3HAHHO, TOOPOBOABHO, C HHTEPECOM, TIOAHOH
oTBeTcTBeHHOCTRIO. C pamocThio! Beero 1o crout nobuBarthes!

He B 3TOM AU U 3aKAIOYAETCS CaMOe BEPHOE MPOsIBAEHHE CBOOO/IBI. ..
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Abstract

Introduction. We are all too aware of people freely expressing their opinions, often via social
media, on other media channels, and in public. Often such opinions are unpalatable to others,
and when challenged, the speaker defaults to well-worn phrases along the lines of “but |
have the right to free speech” or “I can say what | want, | have the freedom of expression”.
However, these are not absolute rights without limit, and the purveyors of such opinions publicly
expressed would be well advised to consider the legal boundaries to so called “free speech”.
Notwithstanding this advice, however sound, there remains the practical problem of where
exactly those boundaries lie.

Theoretical Basis. Methods. The research was based upon comparative and analytical
methods of law in the European and American jurisdictions.

Results. An advocate appearing before a Court, arguing either for a party who claims this right
has been infringed, or for a state party attempting to justify why there should be a restriction on
their ability to speak their mind — has to be able to grapple with where the boundary is and how
it should be defined. That “it depends” as to where this boundary is almost goes without saying —
dependent for example upon the internal laws of a given State. Yet such laws can be in conflict
with wider principles adopted by that State.

The ability to explore the boundaries of a rule or law — and not simply know the wording of the
law or rule — and to be able to present persuasive arguments to a decision maker or a decision-
making panel is a key skill for an advocate. Our students need to acquire this, and its absence
may be easily discerned by asking what they think about a particular matter — and noting whether
the opinions are backed up with reasons or whether they are simply personal subjective views
with no rationale.

Discussion and Conclusion. As regards Freedom of Expression, two main cases are currently
used to teach this skill amongst students undergoing preparation for participation in English
language moot court competitions. One is from a European perspective and the second from
a comparative law perspective from the USA. These cases (and the principles involved) are
discussed in this article. A third European case shows how the European Court might have itself
made a mistake. In conclusion there are remarks about how this might be useful in a context that
is rather wider than student education.

Keywords: freedom of expression, freedom to receive information, freedom to impart information,
duties and responsibilities, interference by public authority, licensing of broadcasting, safeguards
against abuse in a democratic society, national security, territorial integrity, public safety,
prevention of disorder, prevention of crime, protection of health, protection of morals, protection
of the rights of others, authority and impartiality of the judiciary
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Ceo6opa cnoBa n cBO60AG COMOBLIPAXEHUA —
rae >ke rpaHMubi?

Y. lopnapa

MockoBCKmii roCyaapCTBEHHbIN IOPHUANYECKIMI YHUBEPCUTET MMEHM
O. E. Kyragura, Mocksa, Poccwickas Penepaums
chagoddard@msal.ru; casgoddard@gmail.com

AHHOTauus

BsegeHue. Mbl BCe XOPOLLIO 3HAEM, YTO NIOAN CBOOOAHO BbIpaXatoT CBOE MHEHWE Yepesd CoLm-
anbHble ceTu, no kaHanam CMU. Copepxallascs B TakKnx BbICTYNNEHUAX MHOPMALMSA MOXET
BbI3bIBaTb Cropbl. Torga ToT, KOMY BbiCKa3anu npeTeHauy, 3assnseT: «Y MeHs eCcTb NpaBo Ha
cBO6OAY CnoBa» UK « MOry FrOBOPUTb, YTO XO4Y, Y MEHS1 eCTb CBOOOAA BblpaXeHWs». Tem He
MeHee 3T0 He abComMoTHbIe Npasa 6e3 orpaHNyeHnin, 1 Bce, KTo Ny6NnYHO BbICKa3blBaET Kakune-
MO0 MHEHWSA, [OSKHbBI 3HATb O CYLLECTBOBAHWUM IOPUANYECKMX FPaHUL, Tak Ha3blBAEMOWN «CBO-
60pp! cnosa». OcTaeTcs NpakTuyeckas npobnemMa: rae MMeHHO nexart 3Tu rpaHuubl?
Teopetnydeckme ocHoBbl. MeToabl. ViccnepoBaHne OCHOBBLIBANOCH HA CPABHUTESbHbLIX U aHanw-
TUYECKMX MeToAax npasa B eBPOMNENCKON N aMeprKaHCKON IOPUCANKLMAX.

Pesynbratsl nccnefosaryisi. AOBOKaT, BbICTYMNAOLLMIA B CyAe Ha CTOPOHE, KOTopas yTBepXAaeT,
4TO 3TO MpaBo 6bINO HapyLLEHO, NGO 3a rocyfapcTBO-yHacTHMKA, NbiTatoLleecs 060CHOBaTb,
no4yemy [OMKHO ObiTb OrpaHnyeHve CrnoCoOHOCTU BblpaXaTb CBOE MHEHWEe, OOMKEH yMeTb
yCTaHOBWTb, rAe rpaHnLa 1 Kak oHa JoMmKHa 6bITb onpeaeneHa. To, YTO «3TO 3aBUCUT» OT TOro,
rAe NPOXoAmnT 3Ta rpaHnua, No4TH camo cobo pasyMeeTcs, Hanpumep, 3aBUCUT OT BHYTPEHHMX
3aKOHOB AaHHoro rocyaapctea. OgHaKo Takme 3aKOoHbl MOTYT MPOTUBOPEYUTL Goriee LLUMPOKUM
1 06LLMM NPUHLMNAM, NPUHATBIM 3TUM FrOCYAAPCTBOM.

Cnoco6HOCTb MccnefoBaTh rpaHnLbl HOPMbIl UM 3aKOHAa, & He MPOCTO 3HaTb (DOPMYNUPOBKY
3aKoHa Unn npasuna, 1 UMeTb BO3MOXHOCTb MPEACcTaBuTb YOeauTeNbHbIe apryMeHTbl nuly,
NpUHUMalOLLEMY peLleHne (Cyabe), Unu rpynne, NpYHYMAaloLLen peLleHne, ABAAETCA Koye-
BbIM HaBbIKOM AN afBokaTa. byayLimm opuctaMm Heo6xoAMMO YCBOUTL 3TO, NOSTOMY B MPO-
uecce 06y4eHnss HeoOXOAUMbI TPEHUHIN MO KOHKPETHBbIM BOMPOCaM C OLIEHKOW TOro, Nogkpe-
NAEHbl M UX MHEHWUS [oKasaTenbCTBaMu, UM 3TO NMULLL NNYHbIE CYyObEKTUBHbIE B3rNAabl, HE
MMeIoLLMe HETKOM aprymeHTaumm.

O6cyxaeHve n 3akodeHve. B HacTosLee BpeMA UCMONb3YTCA ABa OCHOBHBIX CyYas Ans
006y4eHnsi HaBblKy cBOOOAbI BbIPAXXEHUS MHEHUS CTYAEHTOB, FOTOBALLUMXCS K YHacCTUIO B y4e6-
HbIX COPEBHOBAHWSAX MO aHMMUMCKOMY A3bIKY: C €BPOMENCKON TOYKN 3PEHNS U C TOYKU 3pEHUS
cpasHuTensHoro npaea CLUA. Tpetuii cny4an — eBponerickoe Aeno, nokasbiBawLlee, kak Es-
poneticknin Cya MOr COBEPLUMTL OLUMOKY. OTU cuTyaumm (M COOTBETCTBYIOLLME NMPUHLMMBI) 06-
CyXpatoTcs B cTaTbe.

KnrouyeBble cnosa: cBo60aa BblpaXXeHUss MHEHMS, cBo6oAa NoslyYeHus nHopmMaumm, cBobo-
[a pacnpocTpaHeHus nHopmaummn, 0643aHHOCTH U OTBETCTBEHHOCTb, BMELLATeNbCTBO opra-
HOB rOCy[apCTBEHHON BNacTW, NMULEH3MPOBaHNE BeLLaHWs, rapaHTum OT 3110ynoTpedneHnin B
LEMOKPaTMHEeCKOM 06LLeCTBe, HaLuMoHanbHas 6e30nacHOCTb, TEppUTOpUanbHas LieNIoCTHOCTb,
obLLiecTBEHHaa 6e30MacHOCTb, MPefoTBpaLLeHne 6ecnopsakoBs, NpeaynpexaeHe npecTynHo-
CTW, 3aLMTa 300POBbS, 3aLLMTa HPABCTBEHHOCTY, 3alLMTa Npas APYrux nL, aBTopuTeT n 6ec-
NPUCTPacTHOCTb CyAe6HON BNacTun

Ansa yutupoBaHus: Nopaapa Y. Ceo6oaa cnosa 1 cBo60a CaMOBbLIPAXEHWS — FAe Xe rpaHn-
ubl? // Mpaeocyame/Justice. 2021. T. 3, Ne 4. C. 68-93. DOI: 10.37399/2686-9241.2021.4.68-93.

Introduction

Two recent cases have examined the concept of being able to say what you
want — in America this is usually referred to as the “Freedom of Speech” and
in Europe as “Freedom of Expression.” At a time when the world is more and
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more connected than ever before, with media such as social internet platforms,
people’s opinions can be widely shared almost without restriction. Further, the
sharing of certain opinions can inflame situations and polarise viewpoints to
extreme positions. Political considerations can weigh in — with views as to what
is allowable in a given society — which is perhaps dangerous.

The Rule of Law' surely demands that laws are properly made by persons
truly accountable to those who elected then — and arguably also that there
should be mechanisms to challenge laws where reasonable to do so, and to
challenge the decisions of those empowered to make decisions under those
laws where those decisions have been made unlawfully. This begs the question,
as to whether there should be limits to what people can say and if so where do
those limits lie?

These two main cases — Baldassi v France (in the European Court of Human
Rights) and Amawi v Pflugerville Independent School District (in the Texas Dis-
trict Court) — explore these ideas. The judgements — respectively in French and
English — offer insights into judicial thinking around this topic, and are worth
studying. The European Court has considered Freedom of Expression many
times — and a contrasting contemporary (third) case from the European Court
is also important (Willems v France) because it highlights a possible mistake in
judicial thinking. Courts after all are not infallible and this should not be for-
gotten when reading judgements.

Before turning to the facts of these two cases, some general words on this so
called “Right” are worthwhile.

Freedom of Expression under the UN Declaration
of Human Rights

The United Nations Declaration of Human Rights (UDHR), in article 19
recognises the right of freedom of expression as a human right:

“Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers.”

Few people seem to challenge this wide-ranging statement. Should there re-
ally be a complete absence of interference in seeking, receiving and imparting
information and ideas? Politically, the Allies? during the Great Patriotic War,

! The Rule of Law, by Lord Thomas Bingham [Bingham, T., 2010], former Lord Chef
Justice of the United Kingdom is a paperback sized book, highly readable, and argu-
ably the most important law book ever published. The Bingham Centre for the Rule
of Law at Cambridge University continues the work espoused in this book. It con-
tains Lord Bingham’s view of what the Rule of Law means, and how we recognise it —
and also how we can recognise its absence. For anybody considering a career related
to justice this book gives much food for thought.

2 The Soviet Union of Socialist Republics, United Kingdom, America, (the big three),
another eleven allied combatants with governments-in exile (including France,
Greece, and the Philippines), and another nine other combatant states (including
China, Canada, Australia and New Zealand)
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(or Second World War as it is known outside the former Soviet Union territo-
ries) adopted as their basic war aims the so called “Four Freedoms.” These were
Freedom of Religion, Freedom from Fear, Freedom from Want, and finally, Free-
dom of Speech. These grand ideas found their realisation in the UHDR, argu-
ably without too much thought as to where boundaries might exist.? The UHDR
is of course not a binding legal document on the signatories.

Freedom of Expression under the International Covenant on Civil
and Political Rights

Later, the Right to Freedom of Expression was also recognised in the Interna-
tional Covenant on Civil and Political Rights, (ICCPR)* adopted by the United
Nations General Assembly on 16 December 1966, (entering force on 23 March
1976). This document binds its signatories to respect political and civil rights of
individuals — which includes the Right to Life, Freedom of Assembly, Electoral
Rights, Rights to a Fair Trial, and Freedom of Speech. Currently, this is signed
by 173 parties. Russia is a signatory, thanks to the Soviet Union signing it on
18 March 1968, and ratifying it on 16 October 1973 (with it entering force on
23 March 1976 when the requisite number of signatories had ratified it). Arti-
cles 18, 19, and 20 cover the field of Freedom of Expression, namely:

Article 18

1. Everyone shall have the right to freedom of thought, conscience and religion. This
right shall include freedom to have or to adopt a religion or belief of his choice, and
freedom, either individually or in community with others and in public or private, to
manifest his religion or belief in worship, observance, practice and teaching.

2.

3. Freedom to manifest one’s religion or beliefs may be subject only to such
limitations as are prescribed by law and are necessary to protect public safety, order,
health, or morals or the fundamental rights and freedoms of others.

4....

Article 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression, this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art, or through any other
media of his choice.

3 In passing it is worth noting that the UHDR was signed at the Palais de Chaillot in
Paris, France. The location has never been, to my knowledge, explained or thought
about. This is the building that stands behind the camera in the iconic photograph
of Hitler in Paris where we see the Eiffel Tower in the background. Hitler of course
only visited France once, so this photograph in one of the capitals of Europe is par-
ticularly powerful. I think it might well have been chosen as a location for signing a
document which stands so fundamentally against everything that Hitler espoused.

4+ The ICCPR is part of the International Bill of Human Rights, otherwise known as UN
General Assembly Resolution 217. Thus It consists of the Universal Declaration of
Human Rights (adopted in 1948), the International Covenant on Civil and Political
Rights (ICCPR, 1966) with its two Optional Protocols and the International Covenant
on Economic, Social and Cultural Rights (ICESCR, 1966). The two covenants entered
into force in 1976, after a sufficient number of countries had ratified them.
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3. The exercise of the rights provided for in paragraph 2 of this article carries with
it special duties and responsibilities. It may therefore be subject to certain restrictions,
but these shall only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (ordre public), or of
public health or morals.

Article 20

1. Any propaganda for war shall be prohibited by law.

2. Any advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law.

We see here the more sensible provisions, almost twenty years later, almost
certainly brought about the exigencies of the world order at the time. There is
a recognition that the freedom of expression is not without boundaries, yet the
articulation of reasons for curtailing this right are arguably rather broadly and
vaguely drawn — with words such as “special duties and responsibilities” and
thus may “be subject to certain restrictions.”

Freedom of Expression under The European Convention
on Human Rights

The European Convention on Human Rights (ECHR)® sees perhaps the
strongest encapsulation of the ideas in the UHDR. It was first drafted
in 1950 by the Council of Europe which had just been formed. It entered
force on 3 September 1953. It is currently signed by the original ten states,
and a further 37 including Russia (which signed on 28 February 1996).
Those critical of any state’s reputation or record on democratic and human
rights standards amongst these 47 states would do well to remember that
membership of the Council is open to any European country, provided that
they meet specific democratic and human rights standards® - failure to do so
can bring sanctions under Chapter 2 Article 8.7 Whilst the Council of Europe
is by its very nature political, there can sometimes be strong disagreements
between alliances.®

5 Formerly the Convention for the Protection of Human Rights and Fundamental Free-
doms.

6 See Statute of the Council of Europe, Chapter 2 — Membership, Article 3 “Every
member of the Council of Europe must accept the principles of the rule of law and of
the enjoyment by all persons within its jurisdiction of human rights and fundamental
freedoms, and collaborate sincerely and effectively in the realisation of the aim of the
Council as specified in Chapter I.”

7 “Any member of the Council of Europe which has seriously violated Article 3 may be
suspended from its rights of representation and requested by the Committee of Minis-
ters to withdraw under Article 7. If such member does not comply with this request, the
Committee may decide that it has ceased to be a member of the Council as from such
date as the Committee may determine.”

8 A notable example is was the suspension of Russia by the Council of Europe follow-
ing what was in some circles referred to as Russia “seizing” Crimea and in other cir-
cles, known as the voluntary decision of the Crimean people to exercise their right to
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Perhaps the most notable provision of the Convention was the establish-
ment of the European Court of Human Rights (ECtHR). This is a well known
institution, where any citizen of a Member State can take their case to this
Court if they believe their rights under the Convention have been violat-
ed by a State party. In the event that the Court finds that a violation has
taken place, then the judgement is binding on the state concerned and the
State is obliged to execute it. Naturally, all judicial options in the citizen’s
home country must be exhausted® before an application to this Court can be
made — which usually means their case being heard in the relevant domestic
Supreme Court.!°

The provisions regarding Freedom of Expression are found in Article 10(1),
with the grounds allowing a State to restrict those rights covered in Article
10(2), namely:

“ARTICLE 10 Freedom of expression

1. Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers. This Article shall not prevent States
from requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are prescribed
by law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others, for
preventing the disclosure of information received in confidence, or for maintaining the
authority and impartiality of the judiciary.”

The Court helpfully publishes what it calls “case law guides” on specific
articles. The latest guide for Article 10 was published on 31 December 2020.

rejoin Russia. It is notable that for the latter group, this was clearly an exercise by
the Crimean people of Freedom of Expression in so stating this wish. Other Mem-
bers of the Council disagreed, resulting in Russia’s suspension — with readmission
to full voting rights only occurring after a five year suspension had concluded on
25 June 2019, despite predictable stalling motions by Ukraine and Georgia.

9 Rules of the European Court of Human Rights, Rule 47 clause 3.1(b) requires an ap-
plicant to submit with their application “copies of documents and decisions showing
that the applicant has complied with the exhaustion of (the) domestic remedies require-
ment and the time-limit contained in Article 35 § 1 of the Convention.”

10 A useful direction of further research would be to examine cases which were sub-
mitted for appeals to relevant Supreme Courts, but which were not accepted due to
there being an absence of a point of law which the Court felt demanded its attention.
Correspondingly, was the (allegedly) injured party denied an opportunity for redress
in the ECtHR? For example, the circumstances of whether a party can appeal to the
Unite Kingdom Supreme Court is covered in the document “A guide to bringing a
case to the Supreme Court” which summarises various statutory provisions which
themselves may be found in the Administration of Justice (Appeals) Act 1934, the
Administration of Justice Act 1960, the Administration of Justice Act 1969, the Ju-
dicature (Northern Ireland) Act 1978, the Court of Session Act 1988 and the Access
to Justice Act 1999.
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Within its 132 pages, one will find the key principles which the Court follows,
and includes case law from the leading major cases and recent judgements and
decisions. It is worth noting that the decisions of the Court not only decide the
cases brought before it, but also clarify, develop rules and safeguard the Con-
vention provisions. This of course supports the entire body of the Contracting
Parties — raising the standards of the protection of human rights throughout
the community of the Convention States as well as extending human rights
jurisprudence within this community.!

In passing, it should be noted that the United Kingdom, through its Human
Rights Act 1988 Schedule 1 has incorporated, verbatim, the provisions of Arti-
cle 10 of the ECHR.

There is a general view in the ECtHR that Article 10 is important, and is
applicable not only to “information” or “ideas” that are received favourably or
regarded as being inoffensive, or even a matter of indifference. The Article also
applies where such communications can offend, shock or disturb. This might
come as a surprise, yet the Court firmly opines that a “democratic society” de-
mands broadmindedness, tolerance and pluralism.'?

The Case-Law Guide to Article 10 is well worth reading for its depth and
breadth of judicial thinking on this topic. It covers topics such as applicability
and admissibility, and the steps that are considered in coming to a decision.
These include:

1. Whether there was an interference with the exercise of the right to freedom
of expression and the forms of interference.

2. The “three tests”, namely the lawfulness of the interference, its legitimacy
and its necessity in a democratic society.

3. Whether there is any conflict between two rights protected by the Con-
vention and the exercise of balancing here — the leading case being Perincek v
Switzerland®.

4. The protection of rights of others.

5. The role of any public “watchdog” and any increased protection, duties
and responsibilities thereby accruing.

6. Protection of journalistic sources.

7. Preventing disclosure of information received in confidence.

8. Specific protections for so called “whistle-blowers” and for reporting on
alleged irregularities by public officials.

9. Freedom of expression and the right of access to State held infor-
mation.

Three cases are particularly noteworthy in this regard: Ireland v. the United King-
dom, § 154, 18 January 1978, Series A no. 25, and, more recently, Jeronovics
v. Latvia [GC], no. 44898/10, § 109, ECHR 2016, and Nagmetov v. Russia [GC],
no. 35589/08, § 64, 30 March 2017).

12 See Handyside v. the United Kingdom, [1976] ECtHR 5493/72, § 49; and Observer
and Guardian v. the United Kingdom,[1991] 51/1990/242/313 § 59. (Spycatcher
case)

1315 October 2015 (27510/08).
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10. Protection of the authority and impartiality of the justice system and
freedom of expression. The right to freedom of expression in the context of ju-
dicial proceedings and the participation of judges in public debate.

11. Freedom of expression and the legitimate aims of national security, ter-
ritorial integrity or public safety, and the prevention of disorder of crime.

12. Freedom of expression and the protection of health or morals.

13. Freedom of expression and the Internet.

14. Pluralism and freedom of expression.

15. Article 10 and its relationship to other provisions of the Convention and
its Protocols and related issues of interdependency and overlapping.

The American Right of Freedom of Speech

This predates the UN Declaration of Human Rights by some 159 years, and is
one of Lord Bingham’s “important historical milestones” in the development of
the Rule of Law.!* His reasons are insightful and incisive. He notes that whilst it
was not the first attempt to create a document which defined the powers of the
different branches of government, it was the first where we see — as the product
of high-quality debate and democratic processes — an “enlightened” attempt at
creating a strong and effective central government whilst at the same time pre-
serving each State’s individual autonomy and the fundamental rights of every
citizen within the United States.

The history of the evolution of the American Constitution need not concern
us here’s, save to note that a guiding principle was to establish a government
with sufficient power for operation on a national level, without infringing fun-
damental rights. This included the separation of governmental power into three
divisions, each with so called checks and balances on those powers to be sure
that no one division of government attained supremacy over another. It entered
legal effect on the 4th of March 1780, together with ten amendments.!®

The First Amendment to the US Constitution reads:

“Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press; or the right
of the people peaceably to assemble, and to petition the government for a redress of
grievances.”

Thus the government is not only prohibited from making any law which es-
tablishes an official religion, but also from making any law which prefers one

14 Discussed: [Bingham, T., 2010, p. 32].

15 An interesting introduction to its genesis can be found on the White House website
https://www.whitehouse.gov/about-the-white-house/our-government/the-consti-
tution/.

16 The opening words of the US Constitution — “We the People”is an affirmation that the
government of the United States exists to serve its citizens. The Russian Constitu-
tion is similar, and arguably better drafted, encompassing as it does the diverse, yet
unified, nature of its citizens “We, the multinational people of the Russian Federation,
united by a common fate.”
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religion over another — or even over an absence of religion.!” The Pledge of Alle-
giance to the Flag of the United States — including reference to “under God” is
not without controversy, because many Americans in positions of authority —
mostly over young schoolchildren and themselves possessing a petty dictator
mentality — believe it to be a legal requirement to make it.'®

As regards Freedom of Speech, Cornell Law School has this to say:

“Freedom of speech may be exercised in a ‘direct’ (words) or a ‘symbolic’ (ac-
tions) way. Freedom of speech is recognized as a human right under article 19 of the

7" The Pledge of Allegiance to the Flag, is itself controversial as regards the First Amend-
ment. This pledge, made every day by schoolchildren across America, was first in-
troduced by Colonel George Balch in 1887 “We give our heads and hearts to God and
our country; one country, one language, one flag!” By 1892, thanks to the Reverend
Francis Bellamy, this had been amended to the arguably more reasonable “I pledge
allegiance to my Flag and the Republic for which it stands, one nation, indivisible,
with liberty and justice for all”. Legal requirements for the Pledge first entered force
in Public Law 77-623, enacted by the 77th Congress of the United States June 22,
1942. Section 7 reads“That the pledge of allegiance to the flag, ‘I pledge allegiance
to the flag of the United States of America and to the Republic for which it stands, one
Nation indivisible, with liberty and justice for all be rendered’.....” God is absent, here,
although it had periodically been proposed by various parties, starting with Louis
Bowman, in the late 1940s, supported by the lineage-based society “The Daugh-
ters of the American Revolution”. Bowman argued that including the words “under
God” originated from Lincoln’s Gettysburg Address although not every manuscript
version of this Address contains these words. Various religiously connected groups
started to use the words “under God”, but the first governmental move to do so came
with Representative Rabaut introducing a resolution in 1953 to include these words.
No such push had previously succeeded, but President Eisenhower (recently bap-
tised as a Presbyterian in 1953) heard a sermon from the Scottish minister George
MacPherson Docherty on the 7th of February 1954. Docherty maintained that the
Pledge could be a sentiment of any nation, opining “There was something missing
in the pledge, and that which was missing was the characteristic and definitive fac-
tor in the American way of life.” He cited Lincoln’s words “under God” as defining
words that set the US apart from other nations. The result was an Amendment to
the Pledge of Allegiance to the Flag by the 83rd Congress, Public Law 83-396, which
was signed into law by President Eishenhower on Flag Day, June 14, 1954. Section
7 reads “The following is designated as the pledge of allegiance to the flag, ‘I pledge
allegiance to the flag of the United States of America and to the Republic for which it
stands, one Nation under God, indivisible, with liberty and justice for all’”.

18 Tt is not, ever since the case of West Virginia State Board of Education v Barnette
(1943) where the Supreme Court ruled that students could not be forced to salute
the US flag or say the Pledge because it would violate their First Amendment Rights.
“If there is any fixed star in our constitutional constellation, it is that no official, high
or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other
matters of opinion, or force citizens to confess by word or act their faith therein,”— (Jus-
tice Robert Jackson). Further notable cases include Frazier v. Winn, (1976) and the
arrest of an 11 year old Florida schoolboy in 2019 for refusing to say the Pledge in
a Polk County School (charges were subsequently dropped, arguably due to robust
social media campaigning and the realisation by the authorities that there were in-
correct).
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Universal Declaration of Human Rights. The right to freedom of speech allows individu-
als to express themselves without government interference or regulation. The Supreme
Court requires the government to provide substantial justification for the interference
with the right of free speech where it attempts to regulate the content of the speech.
Generally, a person cannot be held liable, either criminally or civilly for anything writ-
ten or spoken about a person or topic, so long as it is truthful or based on an honest

opinion......
The Supreme Court has also recognized that the government may prohibit some
speech that may cause a breach of the peace or cause violence. ... less protected

categories of speech (include) advocacy of illegal action, fighting words, commercial
speech and obscenity. The right to free speech includes other mediums of expression
that communicate a message. The level of protection speech receives also depends on
the forum in which it takes place.”™”°

As might be imagined there is a considerable case law built up over the sub-
ject of Freedom of Speech under the First Amendment. The well-known media
layer, lan Rosenberg, in his recent book has outlined a number of the principal
cases which define First Amendment freedoms?.

This round up highlights the principle sources of the concept of Freedom of
Speech and Freedom of Expression and gives a basic outline of some of the is-
sues which can bear upon and restrict this right. This forms the backdrop to
the discussion of the two cases.

Background to the Freedom of Expression cases

As is well known, there is a long-established conflict between Arab people and
Jewish people, notably in — but not limited to — the Middle East. Humans have
an unpleasant tendency to categorise people by some defining characteristic —
for example by nationality, colour, gender, sexual preference, race, or religion —
and then to apply discriminatory practices to those people who are different to
themselves. One nadir, of many, (and sometimes thought with good reason to
be the worst example) is the Holocaust which befell the Jewish people of Eu-
rope under Hitler. Quite rightly, the modern State of Israel and various Jewish
groups ensure that this is not forgotten.?' A notable figure here is Avner Shalev,
Chairman of the Yad Vashem Directorate, who has said:

“The presence of witnesses — the remnant who survived — has always ensured a
certain moral strength; their increasing absence creates a moral, cultural and educa-

19 See https://www.law.cornell.edu/wex/first_amendment.

20 [Rosenberg, I., 2021]. For Russian students, learning legal English as an entry point
into professional working in the English language, it ranks with Tom Bingham’s
book as a powerful and incisive insight into concepts such as the value of liberty, the
price of freedom, and what it means to be a lawyer championing the rights of those
who stand up to be counted. Highly recommended.

21 There are two notable examples. The first is the Auschwitz Memorial and Museum
(see http://auschwitz.org/en/) (“There is no way to understand post-war Europe
and the world without an in-depth confrontation between our idea of mankind and the
remains of Auschwitz”). This organisation tells the story and provides education of
the Nazi extermination camp. The second is Yad Veshem, the World Holocaust Re-
membrance Centre. (see https://www.yadvashem.org)
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tional vacuum. How will Holocaust commemoration remain relevant to members of the
fourth and fifth generations, both Jewish and non-Jewish? What place will it occupy
when the survivor generation is no longer with us? Will remembrance be meaningful in
the context of contemporary events?..........

We live in an age of instant communication and progressive technology. The world
is rapidly advancing through the third millennium under the pressure of an open-
market economy, hyper-consumerism, a world communications revolution and a flood
of boundary-reducing tourism. However, the benefits to be garnered from the free flow
of diverse information are counterbalanced by an unavoidable side effect: the creation
of short memories. Many youths today regard history not in the sense of where they
have come from, but rather as a bygone series of events that are ‘past’, while they
themselves are living ‘post’. This viewpoint is dangerous in that it is disjunctive rather
than connective. ™?

These insightful comments have much to do with the responsibilities that
Freedom of Expression demands. No sane person can have anything but re-
vulsion for the Holocaust and the Nazi regime which operated it. The stain of
anti-semitism, discrimination (and worse) against Jewish people, is abhorrent
to any right-thinking person who values their position in a pluralistic, demo-
cratic, and respectful world society where true human values and rights ap-
plicable to all such as described above are considered essential to the Rule of
Law.

It should also be mentioned that any such right thinking person must also
espouse the full range of rights within the documents described above, includ-
ing the Freedom of Expression. This perhaps finds its sharpest and arguably
most emotional difficulty when we consider whether the State of Israel can
be legitimately criticised by a person or body without that person (or body)
making such a criticism being labelled as being anti-semitic. In certain cas-
es this can lead to being liable to civil or criminal sanction for making these
criticisms. Such criticisms can be verbal, written, or physical such as when
protesting.

The Israeli — Palestinian conflict is surely one of the world’s most enduring
conflicts, and there has been an occupation by Israel of the Gaza Strip and
West Bank for some 54 years. For those of us who are not from this region, it is
probably impossible to fully understand the depth and ramification of this con-
flict, let alone try to contribute meaningfully to any process which might help
bring peace to this part of the world. This year’s outbreak of further violence,
on Qadr Night (observed by Muslims on 8 May) and Jerusalem Day (9-10 May,
an Israeli national holiday) was perhaps more widely reported and covered than
ever before with worldwide reactions in all the mainstream media and on social
media platforms.

Unsurprisingly, for those from this part of the world, or who have their
heritage roots there (both physical familial, and/or on religious grounds), this
conflict is a permanent part of their life (and those of their parents and grand-
parents), and not simply an episode on the news. Palestinians, whose State is

22 These insightful comments surely highlight a major drawback to the modern inter-
connected world, and the negative effects it can bring.
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economically and militarily less strong than Israel, have created a group, called
the BDS movement? which states:

“The Boycott, Divestment, Sanctions (BDS) movement works to end international
support for Israel’s oppression of Palestinians and pressure Israel to comply with
international law.”

The BDS movement is based upon the example of the opposition movement
which arose against the South African apartheid regime, and it compares the
plight of Palestinians to those of apartheid era black South Africans.

By resolution ES-10/14, adopted on 8 December 2003 at its Tenth Emer-
gency Special Session, the General Assembly of the United Nations decided to
“urgently” request the International Court of Justice for an advisory opinion on
the following question:

“What are the legal consequences arising from the construction of the wall being
built by Israel, the occupying Power, in the Occupied Palestinian Territory, including
in and around East Jerusalem, as described in the Report of the Secretary-General,
considering the rules and principles of international law, including the Fourth Geneva
Convention of 1949, and relevant Security Council and General Assembly resolutions?”

The full text of the Advisory Opinion — which found Israel to be in breach
of international law — is a sobering read.?* Whilst it is a very well known opin-
ion, what is perhaps less well known is that there was one judicial dissent-
ment by Dr. Thomas Buergenthal — which does not form part of the main ICJ
judgement. What is even less well known is that the he was himself a Holo-

23 See https://bdsmovement.net.

2% See https://www.icj-cij.org/public/files /case-related/131/131-20040709-ADV-01-
00-EN.pdf. The court found a) by fourteen votes to one, that the construction of the
wall being built by Israel, the occupying Power, in the Occupied Palestinian Territo-
ry, including in and around East Jerusalem, and its associated régime, are contrary
to international law, and b) by fourteen votes to one, epe Israel is under an obligation
to terminate its breaches of international law. Moreover, that it is under an obliga-
tion to cease forthwith the works of construction of the wall being built in the Oc-
cupied Palestinian Territory, including in and around East Jerusalem, to dismantle
forthwith the structure therein situated, and to repeal or render ineffective forthwith
all legislative and regulatory acts relating thereto, in accordance with paragraph 151
of this Opinion; c) by fourteen votes to one, Israel is under an obligation to make
reparation for all damage caused by the construction of the wall in the Occupied Pal-
estinian Territory, including in and around East Jerusalem; d) All States are under
an obligation not to recognize the illegal situation resulting from the construction
of the wall and not to render aid or assistance in maintaining the situation created
by such construction; all States parties to the Fourth Geneva Convention [...] have
in addition the obligation, while respecting the United Nations Charter and interna-
tional law, to ensure compliance by Israel with international humanitarian law as
embodied in that Convention; e) by fourteen votes to one, The United Nations, and
especially the General Assembly and the Security Council, should consider what
further action is required to bring to an end the illegal situation resulting from the
construction of the wall and the associated régime, taking due account of the present
Advisory Opinion.
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caust survivor before becoming one of the foremost human rights lawyers of
his time.?®

Where there are BDS supporters, there are also opponents, who frame laws
against them, so called anti-BDS laws the specific provisions of which vary
widely. That there should be such widespread provision of such laws strongly
suggests that the BDS movement is succeeding in its goals, at least partially,
to the point where Israel feels the pressure and pro-Israel supporters feel
galvanised to act.

Anti-BDS laws are designed to make it difficult for people and organisations
to participate in boycotts of Israel whilst elsewhere anti-BDS resolutions are
symbolic and non-binding parliamentary condemnations, either of boycotts of
Israel or of BDS itself. Generally, such condemnations accuse BDS of being an-
ti-Semitic and are often followed by laws targeting boycotts of Israel.

Proponents of anti-BDS laws claim that BDS is a form of anti-Semitism,
and therefore such laws legislate against hate speech. However, is it really an-
ti-Semitic to support a movement whose peaceful goals find their foundation
in an ICJ Advisory Opinion, the content of which was largely supported by a
distinguished Judge who was also a Jewish Holocaust survivor? Opponents of
anti-BDS laws claim that Israel and its supporters are engaging in so called
“lawfare” by lobbying (very powerfully) for anti-BDS laws that infringe upon the
right to free speech. It is against this background that I now turn to two very
interesting cases.

Baldassi v France

On September 26th, 2009 and May 22nd, 2010, eleven Palestinian activists led
by a Mr Baldassi, of the so called “Palestine 68 Collective”, a group supporting
BDS, took part in peaceful and non violent demonstrations using supermarket
trolleys filled with Israeli goods. They did so inside and outside the Carrefour
supermarket in Illzach, France. They urged customers not to buy these goods
imported from Israel, and handed out leaflets which said:

2% Some might consider it predictable that the one Judge, with Jewish roots (and
himself being a Holocaust survivor), would cast a dissenting vote to the Opinion of
the Court. That would be a great disrespect to the Judge. His Declaration (sur-
prisingly and inexplicably not part of the ICJ document noted above) can be found
at https://www.un.org/unispal/document/auto-insert-178825/. One his phras-
es stands out: “Since I believe that the Court should have exercised its discretion
and declined to render the requested advisory opinion, I dissent from its decision to
hear the case. My negative votes with regard to the remaining items of the disposi-
tif should not be seen as reflecting my view that the construction of the wall by
Israel on the Occupied Palestinian Territory does not raise serious questions as a
matter of international law. I believe it does, and there is much in the Opinion with
which I agree.” His famous, and jaw droppingly staggering autobiographical book,
“A Lucky Child” [Buergenthal, T., 2010] describes how as a nine year old child he
witnessed great cruelty and executions. Many acts of bravery on the parts of the
victims gave rise to his conviction that “moral resistance in the face of evil is no less
courageous than physical resistance.” This is surely part of the foundation for non
violent Freedom of Expression.
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“You can oblige Israel to respect human rights. Boycott Israeli imports. Buying
imported Israeli products amounts to legitimising the crimes in Gaza and endorsing
Israeli government policy.”

They also wore shirts with the words “Long live Palestine, boycott Israel”
written on them.

In line with a number of other governments around the world, President Ma-
cron sought to outlaw the BDS movement, undoubtedly as a result of pro-Is-
raeli lobbying by strong pressure groups. In 2011, the French Minister of Jus-
tice Michele Alliot-Marie issued an internal memorandum instructing French
prosecutors to prosecute any citizens calling for boycotts of Israeli products. So
far, the reasons for this memorandum - including any lobbying — do not appear
to be in the public domain.

Following this memorandum, prosecutors charged the BDS activists with in-
citing discrimination under article 24 (8) of the Law on the Freedom of the Press
of 1881. Article 24 of the 1881 Act imposes criminal penalties on “those who, by
one of the means set forth at Article 23, incite hatred or violence against a person
or group of persons on account of their origin or membership or non-membership
of a given ethnic group, nation, race or religion, or his true or supposed sexual
orientation or gender identity.” The purpose of the incitement must be to cause
those to whom it is addressed to behave in a discriminatory way against the
protected persons. The means referred to in Article 23 are “speeches, shouts
or threats expressed in public places or meetings, or by written words, printed
matter, drawings, engravings, paintings, emblems, pictures or any other written,
spoken or pictorial aid, sold or distributed, offered for sale or displayed in public
places or meetings, either by posters or notices displayed for public view, or by
any means of electronic communication.” (This last item was no doubt a much
later amendment to the 1881 law).

The trial court of first instance, the Tribunal Correctionel de Mulhouse, ac-
tually acquitted the defendants. But the ruling was appealed by four powerful
pro-Israeli groups — The France-Israel Chamber of Commerce, Avocats sans
Frontiéres, L’Association France-Israel and the Bureau National de Vigilance
Contre I’Antisemitisme (the Simon Wiesenthal Centre’s French associate), to
the appeals court, Cour d’appel de Colmar. The Court of Appeal convicted the
defendants in November 2013 and fined them each 1000 Euros. They were also
ordered to pay the court expenses of 28,000 Euros.

They appealed to the Supreme Court, the Cour de Cassation, which in Octo-
ber 2015 upheld their conviction. They did so, citing a law that prescribes im-
prisonment or a fine for parties that “provoke discrimination, hatred or violence
toward a person or group of people on grounds of their origin, their belonging or
their not belonging to an ethnic group, a nation, a race or a certain religion.” In
other words, the protesters, including Mr Baldassi, were held to not have the
right to freely express their opinions.

Baldassi and others then, having exhausted their domestic remedies, ap-
pealed this decision to the European Court of Human Rights (ECtHR). This had
to decide whether it was justified to restrict the defendants right to freedom of
expression as defined by article 10(1) of the European Convention on Human
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Rights. As we saw before, Article 10(2) of the Convention allows for such re-
strictions if they are “in accordance with law” and “necessary in a democratic
society.”

Baldassi v France — European Court Decision*

The main issue that the Court had to consider was whether the clear interference
by the French State with the applicants’ ECHR Article 10(1) right to freedom of
expression (the imposition of criminal penalties) was “necessary in a democratic
society” (and therefore justified) for the protection of the “rights of others” under
Article 10(2) of the ECHR.

The clear interference referred to was the French law under which they
were convicted, namely article 24, subparagraph 8 of the 29 July 1881 Press
Law. It is often regarded as the foundational legal statement on freedom of the
press and freedom of speech in France, inspired by Article 11 of the (French)
Declaration of the Rights of Man and of the Citizen of 26 August 1789.

At the same time, the law imposes legal obligations on publishers and
criminalises certain specific behaviours (called “press offences”), particularly
concerning defamation. One of the most important reforms instituted by the
Press Law was a major reduction in the previously extensive range of activities
deemed libelous.

Libel (actually economic libel in this context) is defined therein as “any
allegation or imputation of fact striking a blow at the honour or the consid-
eration of a person or a body to which that fact is imputed.” It is generally
possible to defend oneself from a libel accusation by demonstrating that the
libelous facts are true, though this is not accepted in all cases. An insult (in-
jures) is defined as “an outrageous express, terms of despise or invectives
that do not charge any fact to the insulted person.”?” The Court unanimously
found that under the French Law they had been convicted under a law which
applied to them.

However, was the interference legitimate by reference to the European Con-
vention on Human Rights? The Court, applied its three-part test according to
which an interference is justified only if it is prescribed by law, it pursues a le-
gitimate interest and it is necessary in a democratic society — so as to make it
lawful within the meaning of Article 10(2) of the ECHR. The test which is gen-
erally used is the so called Peringcek*® 3 stage test.

26 https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-202756%22%5D
%7D.

27 1t is difficult to equate the peaceful protest actions and statements of Mr Baldassi
with an “outrageous express, terms of despise or invectives that do not charge any
fact to the insulted person.” That is, they are not scurrilous statements which have
no basis in fact. A prosecution which alleges that it was, and a conviction that con-
firms this in the eyes of the State is arguably inconsistent with the Rule of Law.

28 Peringek v. Switzerland is a 2013 judgment of the European Court of Human Rights
concerning public statements by Dogu Peringek, a nationalist political activist and
member of the Talat Pasha Committee, who was convicted by a Swiss court for pub-
licly denying the Armenian genocide. The judgement was praised by some legal schol-
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1. Prescribed by law

With regard to the first condition, the Court found that French law con-
tained such a restriction recalling its previous findings of non-violation of Arti-
cle 7 (a parallel submission by Baldassi, which was unanimously rejected, that
he should not have been punished because there was no applicable law). It is
not the task of the Court to substitute itself to the competent national authori-
ties, but it falls within its role to assess whether the reasons adduced were pro-
portionate, relevant, and sufficient to justify a restriction of a right protected
by the Convention.

2. Pursuance of a legitimate restriction

The French measure was in pursuance of a legitimate aim, namely protect-
ing commercial rights — in this case the rights of the producers or the suppliers
of products coming from Israel. In Baldassi’s case, the Court observed that as
interpreted and applied in this case, French law prohibits any call for a boy-
cott of products because of their geographic origin, whether Israeli or not. The
Court observed that a boycott is above all a means to express political opinions,
and that a call for a boycott is aimed at communicating these opinions while
calling for specific actions related to them.

3. Is the restriction necessary in a democratic society?

However, when looking at this question, the Court considered that such a
restriction was not necessary in a democratic society, and thus amounted to
a violation of Article 10 (despite it being necessary in French eyes for its own
internal rules). To come to this conclusion, the Court used the principles in
the Peringek v. Switzerland judgement and held the following for Baldassi:

i) Freedom of expression also applies to information and ideas that can
offend, shock or disturb. The Court noted that political discourse (as in this
case) is by its very nature, a source of controversial arguments and can be ac-
rimonious, and

ii) The adjective “necessary” implies that there is a pressing social need,
which leaves Contracting States some leeway in deciding where the boundary
lies, but that the Court can ultimately review this in order to assess its compli-
ance with the requirements of the Convention, and

i) Nonetheless, despite the heated temperatures that can exist in making
arguments, it is of public interest — and lawful — that these arguments should
take place and exist, except where it degenerates into a call for violence, hate,
or intolerance. That is the limit not to be crossed — and where the boundary
lies. Crucially, inciting by protest for someone to treat differently is not neces-
sarily the same as inciting to discriminate, and

ars for strongly upholding the freedom of speech. On the other hand, it was widely
criticised for overlooking anti-Armenianism and making a double standard between
the Holocaust and other genocides. See https://hudoc.echr.coe.int/eng#%7B%-
22fulltext%22:%5B%22perincek%22%5D,%22]languageisocode%22:%5B%22FRE%
22%5D,%22itemid%22:%5B%22001-158216%22%5D%7D.
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iv)] The Court firmly rejected the argument put forward by the French Gov-
ernment that Mr Baldassi’s actions (and those of his colleagues) could fall into
a category where they were calling for hate, violence, discrimination, or intol-
erance. It was noted that the actions of protest and the words on the leaflets
and tee-shirts for which the applicants were criticised concerned a subject of
general interest, namely that Israel should respect public international law and
the human rights situation in the occupied Palestinian territories. This was,
and remains a major contemporary debate, both in France as in the whole in-
ternational community. These actions and words were a form of political and
activist expression;

v) However, where such a call to boycott is joined with an expression of a
protesting opinion together with an incitement to differential treatment, that
can constitute a call for discrimination against others. If so, any such call for
discrimination is instead a form of calling for intolerance. This is, similar to a
call for violence or a call for hate, is one of the limits not to be crossed in exer-
cising freedom of expression. Furthermore, with regard to the distinction be-
tween incitement to a differential treatment and incitement to discrimination,
the Court highlighted that the applicants were never convicted for racist or an-
ti-Semitic remarks, and that their actions did not cause any violence or damage
in the supermarket;

vi) In addition, since the actions and statements of the applicants were po-
litical and militant in nature, they were particularly protected by Article 10 and
could be limited only in exceptional circumstances. In light of the above, the
Court concluded that the conviction of the applicants, and thus the restriction
on their right of freedom of expression, was not based on a relevant and suffi-
cient ground, and that Article 10 had thus been violated. The Court observed
that Article 10(2) leaves very little room for a State restriction on freedom of ex-
pression in the area of political discourse or questions of general interest. This
must be a key part of the judgement which Member States should take note of.

Finally, France was ordered to pay each applicant 7380 EUR?* in compen-
sation for breaching their Article 10(1) rights under the European Convention
on Human Rights.

A third case was mentioned at the beginning of this article. This was a con-
temporaneous case in the European Court, namely Willem v. France.*® This
concerned the criminal conviction of a French mayor who had asked the mu-
nicipal restaurant services to boycott Israeli products. It was held that there
was no breach of Article 10.

In this regard, the Court highlighted that a public servant such as a mayor
has particular duties and responsibilities, including maintaining a degree of

29 It should be recalled that each one of the litigants in Baldassi was fined 1000 Euros
and ordered to pay 28000 Euros costs, some 29000 Euros in total. The damages
award thus leaves them rather out of pocket — which given the magnitude of the mor-
al victory is perhaps disappointing.

30 Willem v. France — EctHR — 10883 /05 Judgment 16.7.2009 [Section V] see https://
hudoc.echr.coe.int/fre#%7B%22itemid%22:%5B%22002-1409%22%5D%7D.
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neutrality and reserve with regard to the territorial community which he rep-
resents as a whole. The Court further noted that the mayor had not promoted
a debate or a vote on the matter, thus not encouraging a free discussion on a
matter of general interest The Court stated that ordinary citizens are not bound
by the same duties and responsibilities of public authorities, and thus the out-
come of Willem could not have been analogically applied to this case.

Was Willem v France wrongly decided? This is an interesting question to de-
bate within discussion groups on the basis of law, not least on the basis of how
a regional mayor comes to office, who are the voters, and the legitimacy of an
opinion both as a private citizen and as a public elected official. This exercise
is fruitful in encouraging students to expand their ability to forensically dissect
judgements and make differentiations and arguments.

Amawi v. Pflugerville Independent School District

This 2019 case involved a lady, Bahia Amawi, who together with a number
of other people, found themselves unable to receive Texas State contracts
without the requirement to first sign a document certifying that they would
not participate whatsoever in any BDS activities. For convenience and brevity,
whilst the case involved other parties, I restrict my narrative to Ms Amawi . She
is a United States citizen of Palestinian origin, with family members living in
Palestine

Bahia Amawi is a speech therapist, and provides speech therapy for three-
to five-year-old children in a school district under contract to the Pflugerville
Independent School District. She had been doing this for nine years, and her
contract came up for its ten-year renewal. However, before she could renew her
contract, Texas State authorities told that she had to sign an addendum which
required her to certify that she does not boycott Israel and furthermore will not
boycott Israel during the term of her employment.

She refused to sign this addendum because she believed that the “No Boy-
cott of Israel” paragraph “violate[d] [her] First Amendment right protecting her
right to advocate for human rights in Palestine.” She was therefore forced to
terminate her contractual relationship with the school district. She sued - like
any good American.

The root cause was Texas State Senate House Bill 89, passed in 2017. This
prevents state entities, such as a school district, from contracting with compa-
nies that “boycott Israel”. It states:

A governmental entity may not enter into a contract with a company (or person) for
goods or services unless the contract contains a written verification from the company
(or person) that it:

(1) does not boycott Israel; and

(2) will not boycott Israel during the term of the contract.®!

The term “boycott Israel” is defined to mean

“refusing to deal with, terminating business activities with, or otherwise taking
any action that is intended to penalize, inflict harm on, or limit commercial relations

31 Tex. Gov. Code § 2270.002.
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specifically with Israel, or with a person or entity doing business in Israel or in an
Israeli-controlled territory. ™2

The term “company” includes

“a for-profit sole proprietorship, organization, association, corporation, partnership,
Joint venture, limited partnership, limited liability partnership, or any limited liability
company, including a wholly owned subsidiary, majority-owned subsidiary, parent
company or affiliate of those entities or business associations that exist to make a

profit.”33

It was referred to as an “Anti-BDS bill” by both Representative King, the
Bill’s sponsor and by Governor Gregg Abbott. Representative King described
the BDS movement as “economic warfare” and stated that H.B.89 reflects Tex-
as’s disapproval of the movement because “[tthe BDS movement is directed at
harming and destroying Israel, pure and simple.” Upon signing the bill, Gover-
nor Abbott proclaimed that

“lajnti-Israel policies are anti-Texas policies, and we will not tolerate [boycott]
actions against an important ally.”

Similarly, King stated that

“[t]he bill sends a strong message that Texas stands with its friends,”

and Abbott responded to a news report about this litigation by tweeting

“Texas stands with Israel. Period.”

When asked by a media outlet what motivated him to introduce H.B.89,
King provided four reasons:

“First, as a Christian, my religious heritage is intrinsically linked to Israel and to
the Jewish people. Second, as an American, our national security is dependent in
great part on a strong Israel, often our only friend in the Middle East. Third, as a Texas
legislator, our state has a substantial Jewish population and this issue is important to
them. Texans have historical ties and do a lot of business with Israel. Fourth, it’s just
the right thing to do.”

On the other hand, Ms Amawi said that she took part in the BDS movement
because she

“advocate[s] for Palestinian human rights and justice”, and to that end, “support(s]
peaceful efforts to impose economic pressure on Israel, with the goal of making Israel
recognise Palestinians’ dignity and human rights”.

In court documents she stated that she has “seen and experienced the bru-
tality of the Israeli government against Palestinians.” She testified that the Is-
raeli government cuts off main roads for Palestinians but not Israelis in the
West Bank, imposes “curfews that last for weeks” despite the need to obtain
groceries or health treatments, closes schools, subjects Palestinians to con-
stant searches, and takes Palestinian children into custody during the night.
She noted that she “frequently make[s] economic decisions on the basis of [her]
support for Palestine and [her] ethical objections to Israel’s mistreatment of

32 Tex. Gov. Code § 808.001.
33 Tex. Gov. Code § 808.001.
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Palestinians”, including buying Palestinian olive oil and refusing to buy the Sa-
bra brand of hummus because of the company’s connections to Israel.

Amawi v. Pflugerville Independent School District 2019,
District Court of Texas Decision3*

At trial in the District Court, Ms Amawi (and others) applied for a Prelimi-
nary Injunction against the enforcement of H.B.89, alleging that it violated
the First and Fourteenth Amendments to the United States Constitution. The
First Amendment of course provides that there shall be no Congressional Law
abridging the freedom of speech. The Fourteenth Amendment binds the State
of Texas to the First Amendment. The State of Texas filed to dismiss the case
which under US law is subject to the same standard of review. I will concen-
trate on Ms Amawi’s motion and the court’s consideration. (Before moving to
Ms Amawi’s motion, the court had to consider whether it had so called “subject
matter jurisdiction” — which is outside the scope of the topic of this paper, being
largely procedural in nature).%®

As to the motion, under US Law, in order to grant a preliminary injunc-
tion (which is considered an extraordinary remedy), the Court has to consid-
er a number of matters — specifically, the likelihood of success on the merits,
whether there is the suffering of harm, considers the balance of equities, and
finally has regard to public interest. In this case, the court gave extensive con-
sideration to the first criteria, which is where law on freedom of speech in their
jurisdiction can be found.

Firstly the Court looked at whether Ms Amawi has a likliehood of success
on the merits of her case. To do this, it considered whether her boycotts are a

3% The full judgement can be accessed at https://casetext.com/case/amawi-v-pfluger-
ville-indep-sch-dist?__cf chl_jschl tk_=pmd_XKFENklrGLHRBPIMm8ZXeDm-
612esMmuTJkUtsQbW6M8-1633195985-0-ggNtZGzNAjujcnBszQg9.

35 The consideration of “subject matter jurisdiction” involved the Court determining
whether it can hear these claims Firstly does the Court have “standing” under Ar-
ticle III of the Constitution (which limits the jurisdiction of federal courts to “cases”
and “controversies.” To meet the Art III standard a plaintiff must demonstrate that
she has “(1) suffered an injury in fact, (2) that is fairly traceable to the challenged
conduct of the defendant, and (3) that is likely to be redressed by a favorable judicial
decision.” Secondly, is there Eleventh Amendment Imminity where an unconsenting
State is immune from suits brought in federal courts by her own citizens as well as
by citizens of another state. This sovereign immunity, however, does not extend to
suits brought against state officers in their official capacities for alleged violations
of federal constitutional rights and seeking only prospective and injunctive relief.
doctrine allows federal jurisdiction over a suit against a state official in certain situ-
ations where that suit seeks only prospective injunctive relief in order to end a con-
tinuing violation of federal law. Thirdly, the court considered “ripeness”, which en-
forces the Constitution’s limit of federal court jurisdiction to ‘cases or controversies’
by preventing premature litigation. A claim is not ripe for adjudication if it rests on
contingent future events that may not occur as anticipated, or indeed may not occur
at all. Fourthly, the court considered causation showing a causal link between the
actions of the School District and the Claimants.
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First Amendment protected activity (by reference to whether they are speech,
and then whether they are protected speech)?

As to whether Amawi’s boycott’s were speech, the court considered what
students and advocates will undoubtedly encounter, namely dueling prece-
dents.* The court concluded that Ms Amawi’s boycott — her refusal to sign —
was indeed speech as it was political. This was the central issue in Claiborne
(refer below) due to the express holding in that case that the “non violent ele-
ments of petitioners activities are entitled to the protection of the First Amend-
ment.” Moreover, it did not support the pleadings of Texas that Amawi’s boy-
cott was a “mere refusal to buy things” because Claiborne recognised that that

“...boycotts are ‘deeply embedded in the American political process’ — so embed-
ded not because ‘Trefusing to buy things’ is of paramount importance, but because in
boycotts, the ‘elements of speech, assembly, association, and petition ... ‘are insepara-
ble’ and are magnified by the ‘banding together’ of individuals ‘to’ make their voices
heard.”

However, just because Amawi’s boycott was speech, does not necessarily
mean it is protected speech — which is what the Court had to consider next.
The Court opined that as Amawi’s BDS boycotts as they were a form of ex-
pression on a public issue rested on what they called the “highest rung of the
hierarchy of First Amendment values.” Texas challenged Amawi on this issue,
citing two cases, one of which interestingly covered political protest by long-
shoremen (dockside freight handlers) in protest against the Soviet Union’s in-
vasion of Afghanistan.’” The court held that Longshoreman represented the
exception, not the rule on carefully distinguished grounds.*® Texas then tried

36 NAACP v. Claiborne Hardware Co. [1982] 458 US 886 regarding black activists, sup-
port the proposition that it is, where a boycott sought to achieve “racial equality and
integration” — and the other precedent is Rumsfeld v FAIR [2006] 547 US 47 involved
several law schools’ challenge to the Solomon Amendment, which conditioned the
receipt of federal funds on permitting military recruiters to enter campuses. After
a lengthy review, the Court considered Claiborne, not FAIR governed the case. The
reasons will be interesting to more advanced students.

37 International Longshoremen’s Association v. Allied International, Inc [1982] 447 US
455, 467. This involved a secondary boycott under § 8(b)(4) of the National La-
bor Relations Act wa s not protected by the First Amendment. Under that stat-
ute, a “secondary boycott” is an “unfair labor practice by [a] labor organization,”
in which a “union ... induc|es] employees to refuse to handle goods with the object
of forcing any person to cease doing business with any other person.” The second-
ary boycott in Longshoremen took the form of a union directive “to stop handling
cargoes arriving from or destined for the Soviet Union.” The Court in that instance
held that the secondary boycott, though political, was not protected by the First
Amendment because it “threaten|ed] neutral parties with ruin or substantial loss”
and was “conduct designed not to communicate but to coerce.”

38 The view was held that government may prohibit secondary boycotts “by labor
unions... as part of Congress’ striking a the delicate balance between union’s free-
dom of expression and the ability of neutral employers, employees, and consum-
ers to remain free from coerced participation in industrial strife.” In Amawi’s case,
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to argue that Amawi’s boycotts were not protected speech because their inter-
pretation of Claiborne was that the First Amendment protection extends only
to boycotts that vindicate a Constitutional right. The Court did not accept this
argument®, and tellingly held that to have Constitutional protection does not
turn upon “the truth, popularity, or social utility of the ideas and beliefs which
are offered.”

Texas then tried another rather cleverer differentiation, namely that Clai-
borne was not in relation to a boycott directed at a foreign nation. The Judge
gave this short shrift, saying that not only was there no authority whatsoev-
er to support the notion that speech has to be concerned only with domestic
matters — but went to add that the Supreme Court had held just the oppo-
site.*

In doing so, the Judge was referring to a landmark decision by Justice San-
dra Day O’Connor (the first woman to sit on the US Supreme Court bench),
whose analysis started by explaining that protests at governments were “at the
core of the First Amendment” as it was “classically political speech.” The Court
clearly had no difficulty in holding that Amawi’s boycott was indeed a political
boycott falling within the ambit of protected speech.

Next, the Court had to consider both content and viewpoint-based discrimi-
nation. (When the government engages in content discrimination, it is restrict-
ing speech on a given subject matter. When it engages in viewpoint discrimina-
tion, it is singling out a particular opinion or perspective on that subject matter
for treatment unlike that given to other viewpoints). In doing so, it referred to a
1972 case where it was held that

“...the First Amendment means that government has no power to restrict expression
because of its message, its ideas, its subject matter, or its content. ™!

On this citation, the Judge noted that content-based laws are presumptively
unconstitutional and may be justified only if the government proves that they

her BDS boycotts are not a labor union practice coercing participation in industrial
strife — thus rendering Longshoreman as inapposite

39 Specifically, the Court in Amawi noted that in Claiborne, nowhere did the Court sug-
gest that the vindication of a constitutional right is a necessary condition of bringing
a boycott within the ambit of First Amendment protection. It further noted that such
a requirement would in fact contradict the Supreme Court’s recognition that “con-
stitutional protection does not turn upon ‘the truth, popularity, or social utility of the
ideas and beliefs which are offered’ ”. — referring to NY. Times Co. v. Sullivan [1964]
376 US 254, 271. This is a key point.

1 See Boos v Barry [1988] 485 US 312, 318-19. The Supreme Court struck down a
District of Columbia law as being unconstitutional that prohibited the display of
signs criticizing a foreign government within 500 feet of an embassy. The display
clause prohibited signs from being displayed if the signs tended to bring the govern-
ment of the embassy’s country into “public odium” or “public disrepute.” The con-
gregation clause banned any gathering of three or more people within 500 feet of an
embassy, in this case, the Chinese embassy.

41 Police Dept. of the City of Chicago v Mosley [1972] 408 US 92, 95.
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are narrowly tailored to serve compelling state interests — and pointed to an
even more explicit judgement which said

“If there is a bedrock principle underlying the First Amendment, it is that the
Government may not prohibit the expression of an idea simply because society finds
the idea itself offensive or disagreeable.”™?

The political nature of the BDS boycotts was explicitly noted by the Court,
who said

“...BDS boycotts express a view on a matter of serious public concern. ‘The rela-
tionship between Israel and Palestine is an internationally significant political conflict”
and is “the subject of intense international debate.’ .....; see generally (the) United Na-
tions Report on the Israel-Palestine Conflict..... Only two years ago, the United Nations
Security Council unanimously adopted a resolution condemning Israeli settlements in
Palestinian territory as ‘a flagrant violation under international law’ ”.

Texas tried to point out that some twenty-five states have, since 2015, ad-
opted prohibitions on boycotts against Israel, and on the other hand Amawi
submitted that this — specifically H.B.89 — licences one side of the contentious
Israeli — Palestinian debate by singling our those who participate in boycotts
against Israel for disfavoured treatment. However, the Court found that H.B.89
in this case (it did not consider the other 25 states upon which there was ap-
parently no submission) did not amount to government speech advancing per-
missible goals. In particular, it found H.B.89 to be

“...presumptively unconstitutional and may be justified only if (Texas) proves that
it is narrowly tailored to serve compelling state interests.”

To establish a compelling state interest, Texas maintained that H.B.89
served a compelling interest in prohibiting national-origin discrimination and
prohibiting state contractors from violating anti-discrimination principles. The
Judge gave this even shorter shrift:

“..Itis not....., the Court finds that H.B.89’s plain text, the statements surrounding
its passage, and Texas’s briefing in this case reveal the statute to be a viewpoint-
based restriction intended not to combat discrimination on the basis of national origin,
but to silence speech with which Texas disagrees.”

The statements of Representative King and Governor Abbott were clearly ev-
idence of the intention to silence speech with which they (and their supporters
and lobbyists) disagree.® In a clear unpicking of the statements of King and Ab-

2 Texas v Johnson [1989] 491 US 397 414.

4 Further comments of the lawmakers were noted, including “Its purpose in enacting it
(H.B.89) was to ‘prevent taxpayer resources from supporting businesses which work
to isolate Israel from global trade because Israel is a key ally and trading partner of
the United States and Texas.”” Further, King describes the BDS movement as “eco-
nomic warfare that is not something most Texans approve of when it’s aimed against
a friend of Texas.” King reiterates that the nation of Israel is a “friend” of Texas when
he states that H.B. 89 “sends a strong message that Texas stands with its friends.”
Although King does state that “[w]e will not tolerate national-origin discrimination
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bott, the most essential point stands out — namely that there is a clear difference
between a state (in this case Israel) and national-origin (in this case Jewish).

On the other points needed to find in favour of Amawi, there was a need for
irreparable harm to have been caused to her. This is clear under US Law*, and
by reference to the timetable of key events, the Court found that Ms Amawi
had injuries which had lasted far longer than a “minimal period of time.” The
question of balance of equities lay firmly with Amawi because of the findings
that there was prima facie complete violation of Ms Amawi’s First Amendment
rights. As to the final point — public interest — thanks to clear case law,* in-
junctions protecting First Amendment freedoms are always in the public in-
terest.

Discussion and Conclusion

Concluding comments of the Judge in Amawi strike to the heart of the issue of
the Freedom of Speech (or Expression), namely

The Court reiterates that this case is about whether Texas may prohibit boycotting
the State of Israel as a condition of public employment. It is not about the merits of the
significant and contentious public debate surrounding the relationship between Israel
and Palestine. In coming to its conclusions, the Court is guided by first principles.

“At the heart of the First Amendment lies the principle that each person should
decide for him or herself the ideas and beliefs deserving of expression, consideration,
and adherence. Our political system and cultural life rest upon this ideal.”

This is surely not the whole story though. The individual choice as the ideas
and beliefs deserving of expression, consideration and expression takes no ac-
count of the individual within society, especially a pluralistic society where po-
larised opinions exist, and a spectrum of intermediate opinions also co-exist
between the poles. As with much in the law, there is very little that is “black or
white” — yet there are what I call “tipping points” which can persuade one to a
view for, or against a certain proposition.

I am unconvinced by the conclusion in Amawi above as the litmus test
for such a tipping point, yet I find much in the Judge’s analysis — especial-
ly his reference to the landmark judgement of Justice Day O’Connor and his
clear disavowal of the content and viewpoint unconstitutionality of Abbott and
King’s “justifications” — that gives comfort that the Rule of Law is alive and
well.

However, it is in the Baldassi judgement that I find the essence of where the
boundary in freedom of expression or free speech to lie. A pluralistic society
with all of its advantages also has its darker side where the human tendency to
discriminate can flourish. Particularly where we have differences of race and/
or religion, we can all too often see heated discussions and conflict. It is here —

against Israel,” it is clear he is referring to the nation of Israel, not the characteristic
of Israeli national origin.

4 “The loss of First Amendment freedoms, for even minimal periods of time, unques-
tionably constitutes irreparable injury.” Elrod v. Burns , 427 US 347, 373 [1976].

% Texans for Free Enterprise v Texas Ethics Committee [2013].
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for the Rule of Law to flourish — that the greatest tolerance perhaps needs to be
shown and the greatest degree of self-control exercised. Thus, the observations
of the ECtHR in Baldassi that the boundary not to be crossed is one where ar-
guments remain lawful — that is that there is an absence of calls for violence,
hate or intolerance. Inciting others by protest for someone to treat differently is
not necessarily the same as inciting to discriminate. That is — it is possible to
peacefully protest against the actions or policies of a State without being dis-
criminatory or odious to the people of that nation state (either by heritage, re-
ligious connection or direct citizenship).

In general, this review and associated research points the way to further in-
vestigations and research topics. Notably this would be those based upon the
cases of the ECtHR and the UK and USA, where comparative analysis can high-
light similar, and different approaches to one of the most pressing problems of
pluralistic society in a Social Media enabled world where too many voices seek
to impose their own view of the world upon others.
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AHHOTauuA

Bsenenve. BHegpeHune LM poBbIX TEXHONOMMIA B XXN3Hb 0OLLECTBA U ero Maclutabbl TpebyoT
afantaumm 3aKOHOAATESbHbIX aKTOB, PerynupyroLmx COOTBETCTBYOLWME OTHOLLEeHUs. NaHae-
MUsi, OXBaTMBLLAA BECb MUP, yCKOpUa BHeApeHve LMPOBbIX TEXHONOMMIN B chepy 3KOHOMU-
KW, 34paBooOXpaHeHus, o6pa3oBaHna 1 T. A. TEXHONOrMYeckne U3MEHEHUS YYUTLIBAIOTCA He
TOSIbKO B 3aKOHOJATENbCTBE, HO U B MpoLiecce NpaBonpyMeHeHus.

TeopeTndeckune ocHoBbl. MeToAbl. B cTaTbe NPOBOAUTCA aHanna 3apybexHbIX U POCCUNCKNX
HOpPMAaTMBHbIX NPaBOBbLIX aKTOB, PEryNMpPYOLLMX UCMOMb30BaHNe LnpoBbIX TexHonorumn. Pac-
CMaTpuBaIOTCA CTaTbl 3apy6exHbIX UccrepoBaTtenen, NocBsALLEHHbIe OCYLLECTBIIEHNIO CyAe0-
HOW AeATENbHOCTU B NEPUOA, NaHAEMUN.

Pesynstatsl nccrnegosanvs. B ctaTtbe oTMe4atoTes npenmyLlecTsa BHeApeHUs LMpoBbIX TeX-
HOMOruI, a Takxe pe3koe YCKOPeHWe BHeAPEHUS HOBbIX TENEKOMMYHUKaLMOHHBIX TEXHONOMNIA
npw OCyLLECTBIIEHNN CyAeOHOM AeATeNbHOCTH, obpallaeTcs BHYMaHe Ha NpobneMHble Bonpo-
Cbl, CBfI3aHHbIE C COBEPLLUEHCTBOBAHNEM 3akoHoAaTeNbCTBA 06 MHTENNEKTyanbHOW CO6CTBEH-
HOCTU 1 NpoLieccyarnbHOro 3aKOHOAATENLCTBA, TPEOYoLLME AOMNONHUTESIbBHOrO MOHUTOPUHIA U
ncenefoBaHus AENCTBYIOLLEro 3aKOHOAATENLCTBA U MPAKTUKN MPaBonpYMEHEHNS.
O6cyxaeHve n 3aknodeHne. NpuMeHeHne LMMPOBbIX TEXHOMOMMIA NO3BOMUIO He OCTaHaBIMU-
BaTb CyAebHYI0 AeATeNbHOCTb B Neprof He6NaronpuaTHON 3NMAEMUONOrMYECKON O6CTaHOBKM.
OpHako NpefcTaBnsAeTCs, HTO UCMOSb30BaHNE LMPOBbLIX TEXHOMOIMIA B OTHOLLEHWUW BCEX MPO-
LeccyarnbHbIX AeNCTBUA He JOSMKHO ObITb 6e3anbTepHaTUBHBIM, MOCKOMbKY B OTAENbHbIX Crly-
Yasix OTCYTCTBME NPSIMOro KOHTaKTa cyAen 1 y4acTHUKOB npolecca He 6yaeT cnocob6CcTeoBaTtb
Ka4ecTBY N OOGBLEKTUBHOCTM PaCCMOTPEHMUS, YTO MOXET HeraTMBHO CKasaTbCs Ha pesynbrarte
paccmoTpeHus faena. YdacTHuKam npolecca OoiKeH 6bITb NpefocTasneH BbI6op Mexay npu-
MEHEeHVeM npoLieayp C UCMOSb30BaHNEM LIMPPOBLIX TEXHOMOMMI 1 OCYLLECTBIIEHMEM NPOLIEC-
cyasbHbIX JefCTBUIA TPpaaULMOHHBIMK CNOCO6aMMU.

KniouyeBble cnoBa: BYOEOKOH(epEHL-CBA3b, 3aKOHOAATENILCTBO, NPaBoNpUMeEHeHne, ¢y, Cy-
LebHas cucTema, UmdpoBmusaums, LMMpPoBbIe TEXHOMNOMM, AIEKTPOHHOE NpaBoCyave
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Abstract

Introduction. The introduction of digital technologies into the life of society and its scale require
the introduction of, and adaptation of, legislative acts regulating the relevant relations. The pan-
demic that has swept the whole world has accelerated the introduction of digital technologies in
the economy, healthcare, education, etc. Technological changes are accounted for not only in
legislation, but also in the process of law enforcement.

Theoretical Basis. Methods. The article analyses foreign and Russian regulations governing the
use of digital technologies. The article considers articles by foreign researchers devoted to the
implementation of judicial activities during a pandemic.

Results. The article notes the advantages of introducing digital technologies, as well as a sharp
acceleration in the introduction of new telecommunication technologies in the implementation of
judicial activities, and also draws attention to problematic issues related to the improvement of
intellectual property and procedural legislation, requiring additional monitoring and research of
current legislation and law enforcement practice.

Discussion and Conclusion. The use of digital technologies made it possible not to stop judicial
activity during an unfavorable epidemiological situation. However, it seems that the use of digital
technologies in relation to all procedural actions should not be left unchallenged, since in some
cases the lack of direct contact between judges and participants in the process will not contribute
to the quality and objectivity of the consideration. This may negatively affect the outcome of the
case. Participants in the process should be given a choice between applying procedures using
digital technologies and carrying out legal proceedings in traditional ways.

Keywords: video conferencing, legislation, law enforcement, court, judicial system, digitaliza-
tion, digital technologies, e-justice

For citation: Karelina, M. M. and Buzova, N. V., 2021. The pandemic as a driver of improving
legislation and law enforcement in the digital environment. Pravosudie/Justice, 3(4), pp. 94—115.
DOI: 10.37399/2686-9241.2021.4.94-115.

BBenmenue

COBpeMeHHaﬂ CUTyallls XapaKTEPU3YETCs dKCIIOHEHITMAABHBIMHU HU3MEHEHH-
MU KaK B 3KOAOTHH, TaK U B COIITMAABHOM PAa3BUTHH, IIPHU 3TOM AAHHBIE H3-
MEHEHUsI HOCSAT TAODAABHBIH XapaKTep U MOKAa3bIBAIOT, HACKOABKO ysSI3BUMAa U
HeyCTOHYMBa COBpeEMEHHasl cpeaa OOUTaHUs 4YeAoBeKa. [IosIBUBIIHCH Ooaee
200 TtvIcau aet Hazapn [Cavalli-Sforza, L. L. and Feldman, M. W., 2003], ueaoBek
COCYIIIECTBOBAA [IOCTATOYHO TAPMOHHUYHO C OKpyXKarolei cpemo#t. OmgHako C
HAYaAOM TEXHOAOTHYECKHX PEBOAIOIIUIH B3aUMOIIOHUMAaHUE HAYaAO Pa3pyIlaTh-
Csl, U B HACTOSIIIIEE BPEMSI MBI Y2Ke JKUBEM B 3II0XY aHTPOIIOIIEHAa, KOTAa YEAOBEK
OKa3bIBaeT Ha TPHUPOLY Cepbe3Heilllee JaBACHHE. YCAOBHOM TOYKOMN oTcUeTa
HOBOI 3II0XU IpeasaraeTcs cyuTaTh 1784 r., Kora COBEPIIIEHCTBOBAHUE IIIOT-
AQHOCKUM HHXKeHepoM [[keiiMcoM YaTToM ITapoBoi MalliuHbl HbloMeHa mo3Bo-
AHIAO HICTIOAB30BATDh MUCKOIIAEMOE TOIIAMBO M IIOAOXKHAO HAYAAO TTPOMBIIIIACHHOMN

Pravosudie/Justice. Vol. 3, no. 4. 2021. Original Papers



96 Ungpposusauyms n npaso / Digitalisation and Law

pEBOAIOIINH!, KOTOpas IpUBeAa K (PUKCHUPYEMBIM celdac raob6aabHBIM H3MEHe-
HHUIM KAVMAaTa U UHBIM TEXHOT€HHBIM KaTacTpodam.

B 10 xe BpeMmsa XX u XXI BB. xapakTepHu3yIOTCS II€PEXOAOM OT COIITMAABHO-
3KOHOMMYECKOM CHUTyalllH, I'le JOMUHHPOBAAO MaTepHaAbBHOE IIPOU3BOACTBO,
K MH(POPMAITMOHHOMH, Ife 0coOyIo IIeHHOCTh IIPHUOOpeTaeT YeAOBEK U CO3daBa-
eMble UM HeMaTepUaAbHbIe 00BEKTHI, BKAIOYAST PE3YABTATHI HHTEAACKTYAABHOM
OesaTeABHOCTH U uH(popManmo. Kak ykazaa @. ¥Yabcrep, HHpOpPMAIIUS SIBASIET-
cs1 6a30BBIM PECYPCOM B3aUMOMEHCTBHA MeXKAy AAbMU [Yabcrep, ., 2004,
c. 55].

Bce a2T0 Bpems MBI KHAH C 3aKOHOATEABCTBOM, OCHOBAHHBIM Ha ITPUHITUIIAX
PHMCKOTO ITpaBa, OCHOBHOM JOMHHAHTOH B KOTOPOM SIBAFAACH BEIIb KaK PeaAb-
HBIM MaTepHaAbHBIM 00beKT. Ho coBpeMeHHBbIE YCAOBHs, CBS3aHHBIE C «ITU(-
poBoii TpaHchopMmaliueii», CO30AI0T IIPEAIIOCHIAKH A OCMBICAEHHUS M COBEp-
IIIEHCTBOBAHUA IIOAXO/0B B IIPAaBOBOM PETYAHPOBaHUHU. MeCcTO MaTepHuasbHBIX
OTHOIIIEHU Bce 6OABIIIE 3aHUMAIOT HEMATepHUaAbHbBIE, B 9TOH CBI3U COBPEMEH-
HYIO 9KOHOMHUKY Ha3bIBaIOT «IKOHOMHKOH 3HaHUH». Ecan o6paTuThCd K peTpo-
CIIEKTHUBE Pa3BUTHs 3aKOHOOATEABCTBA 00 MHTEAACKTYaABHOM COOCTBEHHOCTH,
TO MOXKHO YBHIETH, UYTO OHA YETKO CBA3aHAa C TEXHOAOTHYECKUM U KyABTYPHBIM
pasButueM obitecTBa. Kak yzke oTMedaaoch, HOBas 3II0Xa Hadasach C II0IBAE-
HHEM HOBBIX BBICOKOA((EKTUBHBIX TEXHOAOTHYECKUX PEIIECHUM, 00yCAOBACH-
HBIX HUHTEAAEKTYaABHOH AeATEABPHOCTBIO YEAOBEKA, M TO IIOCTABHUAO IIEPE FOPU-
CTaMM BOIIPOC, KaK PETYAHPOBATH TO, YTO HE UMEET BEIIECTBEHHOMN IIPUPOIBI,
HO KapAUHaABHO BAMSET Ha COIITMaABHO-3KOHOMHYECKOE Pa3BUTHE.

Eme B XIX B. u3BecTHBIH (pusuK AHape-Mapu Amiep B CBOEH HOCAeTHEH
kHHUre «OIBIT PHUAOCOPUH HAyK, AU AHAAUTHUYECKOE HN3A0KEHUE eCTECTBEHHOMU
KAACCU(PUKAIINHU BCEX YEAOBEUYECKHUX 3HAHUM», BeineAlnei B 1834 r., TOBOPUA,
4TO KUOEpPHETHKA — 3TO HayKa O COIIMAaABHOM H I'OCYZAPCTBEHHOM YIIPaBACHHU
[[ToBapos, I'. H., 1977]. BaxkHo, uT0 AMIIE€p CYHUTAaA, YTO TEOPHS 3aKOHOB JIOAK-
Ha «MCCA€IOBATDb IIPOUCXOKIACHHE 3aKOHOB, UX BAUSHHUE Ha OOLIECTBO U BBHIOU-
paTh HauAydIllee IIpaBo»?. JIBASSCH OOMHUM U3 OCHOBaTeAeH COBpeMEeHHOH (hu3u-
KH, OH IIPEKPaCHO IIOHMMAaA BajKHOCTb TAYOOKOTO aHaAM3a COIIMAABHBIX OTHO-
IIeHUH ITPU PEeIleHUH BOIIPOCOB 3aKOHOAATEABHOI'O PETYAUPOBaHUS.

B HacTogmiee BpeMd 3TH BOIIPOCHI CTAHOBATCSA aKTYaABHBIMH, TaK KaK MHUP
BCTYIIA€T B HOBYIO 3Py, B KOTOPOI Y€AOBEK CTAHOBUTCH BaXKHEUIITUM (haKTOPOM
U3MEHEHUH 9KOCHUCTEMBI ITAQHEThI 3€MASI U €TI0 BAHUSHHE YK€ HE MOXKET OTpPaHU-
YUTBHCS KOHKPETHOMN TEPPUTOPHUEH.

[TosBUBIIHNCS B IIOCAEHEE BPEMS H CEPHE3HO OOCYKIAEMBIH CIIeIIHAANCTA-
MH TePMHUH «2aHTPOIIOIIEH» ObIA IPUAYMAH OAs 0003HAYEHUS SII0XH, B KOTOPYIO
YEAOBEK CTaA I'AaBHBIM [ABUTaTeAEM H3MEHEHUH OKpyzKalolled cpeabl, BAUSIO-
UM HE TOABKO Ha COIIHAaABHBIE IIPOIIECCHI, HO M Ha KAHMMAT, PACTUTEABHBIMN
IIOKPOB BCAEACTBHE IKCIIAyaTAIIUH 3€MEAb, YTO IIPUBOAUT K yTpaTe OGHOpasHo-
obpasusa B pe3yabTaTe UCUYE3HOBEHH BHUIOB (II€CTOE BEIMHPAHHE) U OHOreOXH-

! URL: https://ru.unesco.org/courier/2018-2/antropocen-nauchnye-spory-realnye-
ugrozy.

2 Hwr. mo: URL: https://www.computerra.ru/227929/den-rozhdeniya-ampera-
zabyitaya-nauka-o-schaste-chelovecheskom/.
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MUYECKUM HU3MEeHeHUAM. [Ipu 3TOM oTMedYaeTcs, YTO 3TU HeraTUBHBbIE U3MeEHe-
HUS 34 IOCAEIHEE CTOAETHE UMEIOT TEHIEHIIHUIO K [IOCTOSIHHOMY YCKOPEHUIO®.

XapaKTepHO, 4TO I10I00HOE PA3BUTHE CBSI3aHO C YCKOPSIIOIITMMCS TTPOMBIIII-
AE€HHBIM POCTOM, ¥ B 3aBUCHMOCTH OT BAUSHUS Ha HETO MHHOBAIIMOHHBIX MeXa-
HHU3MOB — HETATUBHOTO AM0OO MO3UTHUBHOTO — MOXKHO CTPOUTH T€ HUAU UHBIE MO-
JIEAH.

Hammpumep, o mHeHUio akagemuka B. A. CamoBHUYEro, «<MHHOBAITMOHHAS
U IIUKAWYECKad TeopHus 3KoHoMH4YecKoro paszButuda lllymnerepa-KoHagpaTheBa
IIeHHa TeM, 4YTO mIpenasaraeT 3(PPeKTUBHBIA MEeXaHHU3M HPEOOAEHUT TA0DAAB-
HOT'0 ITUKAWMYECKOTO KPHU3HUCAa C ITOCAEAYIOIIEH Aenpeccueii yepes “3arycK U Bce-
CTOPOHHEE CTUMYAWPOBAHHE IITYypPMa HOBOT'O TIOKOAEHUS BbICOKO3(P(PEKTHBHBIX
0a30BBIX TEXHOAOTHUYECKUX MHHOBAIIUH~ C IIEABIO 3aMEIIEeHHUs YCTAPEBIIINX IIPO-
HU3BOJICTBEHHBIX TEXHOAOTHH M (POpPM OpraHm3aluu IIpou3BoncTBar [Akaev, A.
and Sadovnichiy,V., 2021]. TakuMm o6pazom, IPHUHIIUII TUKAUYHOCTH COITHAAB-
HO-2KOHOMUYECKOTI'0 Pa3BUTHS CBA3aH C PA3BUTHEM MHHOBAIIMOHHOM cheprl, a
B COBPEMEHHBIX YCAOBULAX 3TO B 3HAYUTEABHOM CTEIIEHW WMEHHO HH(OPMAIIU-
OHHBIE TEXHOAOTHH, 1 UMEHHO MHHOBAIIUU MOTYT OKa3aTh BAUSHHUE Ha (PYHKITHU-
OHUpPOBaHUE O0IeCTBA.

Marnemus COVID-19 aBuAach TECTOM Ha aoalTallHMio OOIIECTBa K 9KCTpe-
MaABHBIM YCAOBHUSIM U IIOKA3aAa, UTO YeTKasl PETAaMeHTAaIlus U obecIieueHe
PYHKIIMOHUPOBAHUS IIPABOBOM CUCTEMbBI B YCAOBUSIX BBIHYK/ICHHOH HU30ASIIIHHA
SABASIETCSI CYIIIECTBEHHBIM (PaKTOPOM MHUHHMH3AIIUU TTOCAEICTBUH KOBHUIHOTO
Kpu3uca. Hapgamay ¢ 9THM OIBIT MHOTHUX T'OCYZApPCTB IT0Ka3aA, YTO CAOXKHUBIIIA-
dcda (popc-MazkKopHasd CHUTyallds MOXKET BBICTYIIHUTH KaTaAU3aTOPOM IMIepexoa
[lake TaKO¥ KOHCEepPBATHUBHOM CUCTEMBI, KaK Cy/IeOHasd, K HOBBIM TE€XHOAOTHUSM
U CYIIECTBEHHO YCKOPHUTH HpPOIlecC 1IN POBOi TpaHChOpMAIIUU CYAeOHON CU-
CTEMBI.

TeopeTHYeCKHe OCHOBEI. MeToABI

O0OBeEKTOM HCCAEOOBAaHUA ITPHU HAIIlMCaHUU IaHHOU CcTaTbU SABASIIOTCS pOCCHﬁ-
CKHE 1 3aPY6C}KHbIe HOPMAaTHBHEIE ITPABOBBIEC aKThI, KACAIOIIHUECH HUCIIOAB30Ba-
HHE I_[I/I(IppOBBIX TeXHOAOI‘PIfI, B TOM YHCAE B IIPOIIECCE Cy,Z(e6HOI>i AEATEABHOCTH,
KOTOpPHBIE OBIAM IIPUHATEI IIPEUMYIIECTBEHHO IIOCA€C H3MEHEHHUA SITUAEMHOAOTH-
YEeCKOM 00CTaHOBKH. B KadecTBE OCHOBHOI'O MeToda IIPU HaIIMCaHUH JTaHHOU
CTATBhH HCIIOAB30BAACA METOA CPABHHUTEABHOI'O IIPABOBEAECHHA, KOTOprI;'I II03BO-
AVIA CDABHHUTBb HAITMOHAABHEBIE IIOAXOABI B PA3AHNYHBIX rOCydapCTBaxX U BBIABUTDH
OGI.LII/IC TEHOCHIITNHU U OCOOEHHOCTH HUCIIOAL30BaAHMSI I_II/ICprBBIX TEXHOAOTHM B OT-
JAEABHBIX CTpPpaHaxX.

PesyAbTaThl HCCACLOBaHHS
Parxmopsl, enusirouiue Ha npasonpumeHeHue

[TangeMys B OIpeneA€HHOM CMBICAE CTaAa KaTaAW3aTOPOM H3MEHEHHU 3aKO-
HomaTeabcTBa. Tak, B Poccutickoit Peneparmu 3a nepuon ¢ arrpeass 2020 r. mmo

3 Tompobuee cM.: Kyprep FOuecko. URL: https://ru.unesco.org/courier/2018-2/ant
ropocen-nauchnye-spory-realnye-ugrozy.
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ceHTabps 2021 r. 66100 mpuHATO 60Ace 800 3aKOHOAATEABHBIX aKTOBY, 60ABIIIAL
4acTh KOTOPBIX HallpaBA€Ha Ha COBEPIIEHCTBOBAaHUE yKe HN3BECTHBIX KaTero-
pHH IPaBOOTHOULIEHUH, PAL K€ aKTOB CBA3aH HEIIOCPEACTBEHHO C BO3HUKIIIEH
AMNUAEMHUEH.

Hampuwmep, 'pazkmanckuit kogekc Poccutickoit Peneparnu (I'K PP) moroa-
HeH cT. 1360', Kacaromeficd HCIIOAB30BaHUSI H300pPETEHHUS OAT IIPOU3BOLACTBA
AEKapCTBEHHOT'O CPEACTBA B IIEASX €r0 9KCIIOPTa B COOTBETCTBHUHU C MEXKIyHAa-
ponHbIM moroBopoM Poccuiickoit Peneparnuu.

[pyrue 3aKOHbI HallpaBA€HbI Ha y4eT BHEAPEHUS] HOBBIX TEXHOAOTHMYECKUX
perrennii. CoBpeMeHHOE pa3BHUTHE OOIIECTBA U TEXHOAOTHH BBIHYKIAET pe-
iaTh MHOTHE ITPOOAEMEBI B YCKOPEHHOM IIOPSAKE, HO MOKHO AH 3TO 3KCTparlo-
AVMPOBaTh Ha 3aKOHOAATEABHYIO NeATEABHOCTH? B mocaenHee BpeMd IIOSBHAOCH
MHOTO 3aKOHOB, CBSI3aHHBIX C IIH(POBBIMH TEXHOAOTHIMM, OQHAKO OYEBU/I-
Ha TEeHAEHIHs, IIPU KOTOPOH TEXHOAOTMYECKHE aCIIEKThl CTAHOBSITCS NOMUHU-
pyromumu. B kagecTBe IpuMepoB MOXKHO IpuBecTH PenepasbHbIH 3aKOH OT
24 anpeas 2020 r. Ne 123-93 «O npoBeqeHNUH 3KCIIEPUMEHTA 10 yCTAHOBAEHUIO
CIIEITMAABLHOTO PETryAMPOBAHUA B IIEAIX CO3MaHUSA HEOOXOAMMBIX YCAOBUH AL
pa3paboTKU U BHEAPEHHUS TEXHOAOTHH HCKYCCTBEHHOI'O MHTEAAEKTA B CyOBEK-
Te Poccuiickoii Penepanuu — ropone peaepasbHOro 3HaYeHusT MOCKBe 1 BHe-
ceHUU u3MeHeHU# B crathbu 6 m 10 PenepasrHOro 3akoHa “O MEPCOHAABHBIX
MaHHBIX Y, PenmepaabHblii 3aKoH oT 31 uroasg 2020 r. No 258-®3 «O6 sKcrIe-
PHMEHTaABHBIX IIPABOBBIX pexkmuMax B cdepe IuPOBBIX MHHOBalui B Poc-
cutickoit Penepanmm®, PemepasbHblil 3aK0oH OT 24 amupeaa 2020 r. Ne 122-$3
«O IIpoBeNEHUH 3KCIIEPUMEHTA 10 UCIIOAB30BAHUIO 9AEKTPOHHBIX JOKYMEHTOB,
CBSI3aHHBIX C paboToin’, Penepasbubrii 3akoH oT 23 mas 2020 r. Ne 152 «O mpo-
BEIIEHUH 3KCIIEPUMEHTA 10 OPTaHU3alliH U OCYLIECTBAEHHUIO AVCTAHIIMOHHOTO
SAEKTPOHHOTO TOAOCOBaHHUS B ropoze dpeaepasbHoOro 3HadeHuss Mockee»®, ®eme-
paabHEIi 3ak0H oT 20 mroas 2020 r. Ne 211-d3 «O coBepiieHHH (PHHAHCOBBIX
CIIEAOK C HCIIOAB30BaHHeM (PUHAHCOBOH maaTdopMbl’, PenepasbHbId 3aKOH OT
30 mexabpa 2020 r. Ne 491-33 «O npuobpeTeHUH OTAEABHBIX BHIOB TOBAPOB,
paboT, YCAYT C UCIIOAB30BAHHUEM JAEKTPOHHOrO ceprudukarar®, demeparbHbIN
3akoH oT 20 utoasg 2020 1. No 215-$3 «O6 0cCOGEHHOCTSX UCITOAHEHUS CYAe0HBIX
aKTOB, aKTOB JIPYT'HX OPraHOB U JOAKHOCTHBIX AUIL, 4 TaK:Ke BO3BpaTa IIPOCpPo-
YEHHOH 3a/I0A’KEHHOCTH B IIEPHOL PACIIPOCTPAaHEHHUA HOBOM KOPOHABUPYCHOU
uHpermum!! 1 ap.

CwMm.: CopaBouHaga nmpaBoBas cucreMa «KoucyabranTlIaroCy.

5 Cobpanue 3akoHomaTeAbCcTBa Poccuiickoit Peneparuu. 2020. Ne 17. Ct. 2701.

6 Cobpanue 3akoHOmaTeabcTBa Poccuiickoit @eneparyiu. 2020. Ne 31 (4. I). Cr. 5017.
7 Cobpanue 3akoHomaTeAbCcTBa Poccuiickoit Peneparmuu. 2020. Ne 17. Ct. 2700.

8 Poccutickag razera. 2020. 25 masl.

9 Cobpaunue 3akoHomaTeAbcTBa Poccutickoit ®eneparuu. 2020. Ne 30. Ct. 4737.

19 OdunaabHBIM HHTEPHET-TIOPTAaA IpaBoBoit uHpopmarmu. URL: www.pravo.gov.ru,
30.12.2020, Ne 0001202012300026.

11 Cobpanue 3akoHOomatTeabcTBa Poccutickoit Peneparmu. 2020. No 30. Ct. 4741.
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B HacToAIMi MOMEHT YCAOBHBIM TEPMUH «IIU(PPOBOE 3aKOHOAATEAHCTBO»
paccMaTpuBaeTcs B KOHTEKCTE 3aKOHOAATEAbCTBa 00 MHGOpMAaIu, HHMOP-
MAaIlHOHHBIX TEXHOAOTHSIX, 3aKOHOIATEABCTBA O CPEACTBaX MacCOBOM HH(OP-
Malli¥ U 3aKOHOJATEABCTBa 00 MHTEAAEKTYaAbHBIX IIpaBax [Tepemenko, A. K.,
2013].

H3MeHeHMe TEeXHOAOTHH M OTHOIIEHHT K HUM He MOXKEeT He OoTpakaTbCs Ha
IIPaBOBOM PETYAHPOBAHUH IIPABOOTHOIIEHUH, CBA3aHHBIX C IIPUMEHEHUEM Ta-
KHUX TeXHOAOTHH. OZHAKO B OTHAEABHBIX CAy4YadaxX, HECMOTPS Ha KapAWHaAbHBIE
M3MEHEeHUs, OOLIHY TOAX0I COXPaHIEeTC s, & B APYTUX MOKHO TOBOPUTE 00 M3Me-
HEHUH [IPaBOIIOHHMAaHUS TeX OTHOILIIEHUH, Ha PEryAHPOBaHNE KOTOPhIX HAIIpaB-
A€HO MEHSIOIeecsd 3aKOHOAATEABCTBO. B KauecTBe IIpuMepa MOXKHO IIPUBECTH
3akoH Poccuiickoli Peneparum or 27 gerabps 1991 r. Ne 2124-1 «O cpencrBax
MaccoBoO¥ MH(oOpMaInm», KoTophli yke 30 aeT ompeneasgeT 6a30BbIe ITOAOIKE-
HUS PETryAUPOBAHHS IIPABOOTHOIIEHHH B cdepe MaccoBOM HHGpOpMAIUH, He-
CMOTpPS Ha MHOXKECTBEHHBIE YacTHble M3MEHEHHs, a Takxke PenepasbHbIH 3a-
KOH oT 20 deBpaag 1995 r. Ne 24-$3 «O6 mHPOpMAMK, THPOPMATHIAIINH U
3amuTe HHQOPMAIUM», IPETEPIEeBIINH KapAuHaAbHbIle u3MeHeHus B 2003 u
2006 rr., u cefiuac 1o cpaBHeHUIO ¢ 1995 r. (paKTHYECKH 3TO HOBBIH 3aKOH,
B KOTOPOM 3aA0KEHBI ApyTrHe NPHUHIUIE], — PeepasbHbIH 3aK0H OT 27 HIOA]
2006 r. No 149-®3 «O6 nHpopMaImu, THPOPMAITUOHHBIX TEXHOAOTHIX U O 3a-
e uH@OpPMAaIHm» 2,

Caenyst OCHOBOIIOAQTAOIIEMY IPHUHITUITY 3aKOHHOCTH, 3aKOH [IOAYKEH HCIIOA-
HATBCH — 9T0 0a30Boe moAoxKeHHe. Ho 3aKOHBI, OCHOBaHHbIE He HA PEaAbHOH
OLIeHKE OOILIECTBEHHBIX OTHOLIEHUM, a TOABKO Ha y4eTe TEXHOAOTHH, 0COOEHHO B
cyneOHOM nesaTeABHOCTH, 00pedeHbl Ha HEUCIIOAHUMOCTE. Pynoabd MepuHr noa-
YepKHUBaA: «...9T00 IIOHUMATh U IPUMEHSITD IIPAaBO, JAS 9TOTO HEAOCTATOYHO O/I-
HOTO 37IpaBoro pa3yMa, a HeoOXOAUMEI elle: 1) mpruobpeTaemast AUIITL MHOTOAET-
HHUMH YCHAWUSIMH H YIPasKHEHHUSIMH CBOeoOpasHasg CIIOCOOHOCTH BOCIIPHHHMA-
HU", ocobast NCKYCHOCTE OTBA€YEHHOTO MBIIIACHUS, IOpUANYECKasd UHTYHIIHS,
BooOpazkeHue, 2) YMEAOCTh B OOpallleHUuH C IOPUANYECKUMHU ITOHATHSIMH, CIIO-
COOHOCTB AETKOIO IepeBoaa IOHATHH U3 00AaCTH OTBA€YEHHOIO B 00AACTH KOH-
KPEeTHOTro U HaoOOpOT, BepHEIH raa3, 6e301I1nb0YHOCTE IPU PACKPBITUH IIPaBO-
BOTO IIOHSATHUS B JaHHOM IIPaBOBOM Ka3yce (IOpUANYECKHH AHAarHo3), CAOBOM —
opuguydeckoe uckycctsor» [Mepunr, P., 1905, c. 6].

[Tpu 3TOM IPUHATHE OIPOMHOI0 MacCHBa HOPM, KaK 3TO UMEET MECTO B I10-
caenHee BpeMs B cdepe «IH(pPPOBU3AIIUI», HE BCErla II03BOASET IIPU3HATDH Ha-
AWYHE ITPaBOBOM OIIPEIEAEHHOCTH B 3TOH cdepe. B To BpeM4a Kak CIIeINaANCThI,
HarrpuMep B. B. Epios, crrpaBeqanBO OTHOCST OIIPEeNEA€HHOCTD IIpaBa K BaK-
HeUITUM IIpaBoOBbIM KaTeropusawm [Epiros, B. B., 2018, c. 337].

YcuaeHHOE BHUMaHUE K IIpobaeMe IMU(PPOBU3AIINH ITPaBa MOKET 0Ka3aThCs
[OEeCTPYKTHUBHBLIM U 3aMEHUTH HEOOXOAMMBIN aHaan3 (POPMHUPYIOIINXCS OTHOIIIE-
HUU npuHATHEM akToB ad hoc (10 KOHKpPEeTHOMY CAydYaro), IIPHYEM C OIIpEle-
AEHHEM TEeXHOAOTHMYEeCKHX OOBEKTOB B KAa4eCTBE CYOBEKTOB IIPABOOTHOIIIEHUH
[Boctpowm, H., Kpuctnanunu, . u I'pam-Kammunr, 1. 2019]. Xoreaoch 6BI 0T-
METHUTH, uTo eile Y. Kaut B pabore «OCHOBOIIOAOXKEHUA K MeTapHU3UKE HPABOB»

12 Cobpanue 3akoHomaTeAbcTBa Poccutickoit denmeparmu. 2006. Ne 31 (u. I). Ct. 3448.
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IpoBeA pasaeseHre Mexkay npeaMmeramu (die Wesen), ecAn OHU He HaIEAE€HBI
pas3yMoM, IPEeCTaBASIOT TOABKO OTHOCHTEABHYIO IIEHHOCTb KaK CPeACTBa U Ha-
3bIBAIOTCH [I03TOMY BELIaMH, U Pa3yMHBIMHU CYIIeCTBAMU Ha3bIBa€MbIMH AUIIA-
MH, TaK KaK UX IIPUpPOAA yKe BBIAEAdeT UX KakK IleAr caMu 1o cebe [Kaur, .,
1994, c. 204-211]. [ToaToMy BOIIPOC O IIPaBOCYOBEKTHOCTH HCKYCCTBEHHOI'O
HHTEAAEKTA BPs[ AU aKTyaA€H B HaCTOsIIee BpeMsd, a BOT OTBETCTBEHHOCTE U
ompeneAcHIEe CyObEKTOB IIPABOOTHOIIICHUH, CBSI3aHHBIX C €T0 HCIIOAB30BAHHUEM,
HYy>KIaeTCsl B CEPbEe3HOM IpopaboTKe U HayIHOH MUCKYCCHU.

B mocaennee BpeMs aKTHBHO IIYOAMKYIOTCS CTAThU IIPO IHM(POBLIE IIpaBa,
HCKYCCTBEHHBIN HHTEAAEKT, 9KCIIEPHMEHTAAbHbIE IIPaBOBbIE€ PEKUMEI B chepe
(P POBBIX HHHOBAIINH, OMHAKO B HUX MaAO VIAEASeTCd BHUMAaHUYI TeM COITHAAb-
HBIM B 9KOHOMHWYECKHM ITpolleccaM, KOTOphble BO3HHUKAIOT B CBS3U C IIU(PPOBOH
TpaHchopMarreti. K o0g3aTeAbHBIM 9A€MEHTAM IIPHHIHIIA [IPaBOBOH oIIpe-
JOEACHHOCTH OTHOCHAT SICHOCTH M TOYHOCTH HOPMATHUBHBIX akToB!3. Ho, ompene-
AUB, YTO IIU(PPOBBIE IpaBa IBAIIOTCI 0093aTeABCTBEHHBIMH ITpaBaMu (cT. 141!
'K P®), 3akoHOmATEAR TPAKTUYECKU HE pacKpbIBAET CYIIeCTBa BO3HUKAIOIITUX
10 UX IIOBOLY ITpaBOOTHOINEHUH. MHEHHN IOPUCTOB U BapHaHTOB TOAKOBAHUS
9THUX HOPM MHOKECTBO, HO MOXKHO AU TOBOPUTE 00 9(pheKTUBHOM IIPABOIIPUMeE-
HEHUH U IIPaBOBOY OIIPEeNEA€HHOCTH B JaHHOM caydae? OTCyTCTBHE MOASKHOH
IIPABOBO# OIIPEIEACHHOCTH He OyaeT CIIoCOOCTBOBATE €AUHOOOPA3HOMY IIPUHSI-
THUIO CyJaMH pelleHUH IPH PacCMOTPEHUU OQWHAKOBBIX CHUTYaIlUM, IIOCKOABKY
IIPaBOTBOPYECTBO, IPABOIIOHUMAaHMUE U IIPAaBOPEaAAN3AIINs SBASIOTCS B3aUMO-
CBA3aHHBIMHU KaTeropuaMmu [Epmos, B. B., 2017]. [IpuHaTue 3aKOHOB, IIpHUMe-
HEHHe KOTOPBIX B CyAeOHOM IpakTHKe OyaeT 3aTPyAHEHO M3-3a HUX HeoIlpeme-
A€HHOCTH, HE MOKET OBITEH OIpaBaaHo ObIcTpoil nudpoBusanueii. B 90-e roap:
IIPOIIIAOTO BeKa ImomobHasI CUTyAIlNs UMeAa MECTO C 3aKOHOAATEABCTBOM 00 MH-
dopMaTH3anuy, HO peasbHOE IIPUMEHEHHE 3THX HOPM CTAaAO0 BO3MOKHO TOABKO
II0CA€ MITHAAIIATHAETHER NHUCKYCCHHU U CYIIECTBEHHOH nNopaboTKU HOPM.

[IpaBoBasi OIpPeneAEHHOCTE CIIOCOOCTBYET HE TOABKO AYYIIIEMY IIOHHMAHHIO
y4acTHHKaMHU [IPaBOOTHOIIEHHH, Ha KaKOH UMEHHO 3(peKT OHH MOTYT PacCiH-
TBIBaTh, BCTyIIas B TAKHE IIPABOOTHOIIIEHHSI, HO U 60aee 9hpeKTHBHOMY IIpHMeEHEe-
HUIO CyAeOHBIMHU OpraHaMU COOTBETCTBYIOIIET0 3aKOHOIATEABCTBA AT OOBEKTHB-
HOTO IIPUHSATHS PEIIeHUd B CAyIae BO3HHKHOBEHHS CIIOPOB MEXKIY YIaCTHHKaAMHU
[IPaBOOTHOIIIEHUY. YueT 1 poBOH TpaHchOpMAaIIUK IIPH COBEPIIEHCTBOBAHUU
3aKOHOIATEABCTBA JOAYKEH IT03BOAITH CYaM OJHO3HAYHO TOAKOBATH HCIIOAL3ye-
Mble B 3aKOHAX TE€PMUHbBI 1 HOPMBI, OTSTOIIIEHHbIE TEXHHYECKHUMHU COCTaBASIOIIIN-
MU, U IIPUMEHSITH TIOAOKEHHS «ITH(PPOBOTO» 3aKOHOIATEABCTBA.

ITandemust - ecmecmeeHHbLiL yckopumens
6HeOpeHUSsl COBPEMEHHBLX MEXHON02Uil
YYuThIBasg SKCTPEMAABLHYIO CKOPOCTH PAa3BUTHsS COOBITHUI, 0COOEHHO B CBS3H
C TaHAeMuel, U OCO3HABasg BaXKHOCTH O0eCledeHUs NEITEeABHOCTH CYLOB KaK
BasKHEHUIIIero MHCTUTYTA 3alllUThl IIpaB IpaskAaH, MHOTHE TOCyAapcTBa IIPHU-

13 Pemrenue Cyma EBpasuiickoro sKoHoMHYecKoro coobiectBa oT 10 mroas 2013 .
o meay Ne 1-6/1-2013. [ocTtymn u3 cCOpaBOYHOI IpaBoBOM cucTeMbl «KOHCYABTAHT-
[Taroc».
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HSAM CIIEIMAAbHbBIE 3aKOHBI OTPAHUYEHHOTO CPOKa AeHCTBHS, YCTaHaABAWBAIO-
IITHe IIOPSA0K AUCTAHIIMOHHOIO (DyHKIITMOHUPOBAaHUS cynoB. IIpu aTom caemyer
Y4ecTb, YTO CyAeOHbIe CUCTEMbI Pa3BUTHIX CTPaH HadaAHU IIEPEXO0[] K HCIIOAB30-
BaHUIO IIU(PPOBBIX TEXHOAOTHH 3HAYHTEABHO paHbllle. Hampumep, npeacraBu-
TEeAH BBICIINX CYZEeOHBIX OopraHoB 12 cTpaH oOCyXKOaAW BOIIPOCHI aIallTalllHl
CyZneOHBIX ITPOIIEYP K HOBBIM TEXHOAOTHYECKHM peaauam ele B 2018 r. Ha
International forum on online courts'*. B crpanax 3amagHoii EBponb! y:xe B
cepenuHe IIPOIIAOTO BeKa 3ayMbIBAAUChH HAl IIPUMEHEHHEM «IAEKTPOHHO-BbI-
YHCAUTEABHBIX METOZIOB [IASl PEIleHUs CyTry00 IPaBOBBIX HIPO(ECCHOHAABLHBIX
3amaw [Adanacees, C. ., 2021, c. 4].

[leaTeAbHOCTb CyIOB — 3TO IIpeKe BCEro (popMasn30BaHHBIE IIPOIIENYPHI,
3aKpeIAe€HHbIe 3aKOHOM, UTO IBASETCS rapaHTHell CIipaBeJAHNBOIO CyoOITPOH3-
BozcTBa. HemocpencTBeHHOE ydacTHe CTOPOH HAW UX IIpeAcTaBHTeAeH B IIpo-
Ilecce BCerla paccMaTpPHUBaAOCh KaK BO3MOXKHOCTE JOHECEHUS 10 CyJa BCeX 3Ha-
YHMBIX I0Ka3aTeABCTB. B TO ke BpeMs COBpeMEHHbIE TEXHOAOTHH IIPEeNOCTaBAL-
IOT BO3MOIKHOCTD B3aHMOAEHCTBUSA CTOPOH U CyJa B AUCTAHIIMOHHOM pPEXHUME,
YTO CYILECTBEHHO YIIPOIIAET U YCKOpsieT CyneOHBIH Impoliecc. Vcroap3oBaHUe
HH(OPMAIIMOHHBIX TEXHOAOTHH B IIEAOM HAITPABAEHO Ha OIIEPATHBHOCTE U I'Aac-
HoCTh [Katiab, d. 9. u YcanoBa, B. A., 2021], «1oBBIlIIEHHE KadeCcTBa, JOCTYII-
HOCTH ¥ OTKPBITOCTH ITpaBocyaush» [['punierko, E. B. u daynep, 0. A., 2020].

[Ipu 3TOM IpHMEHEHHE TEXHOAOTHH ITOpOKOaeT HOBBIE BOIIPOCHI: BO3HHKA-
IOT IPOOAEMBI C UAEHTU(DHUKAIIHNEY ANYHOCTH, IIPEICTABACHUEM U OLIEHKOH Mo-
Ka3aTeAbCTB U T. [I.

Poccutickag dPenepanus, Kak U APyTHe Bedyllle CTpaHbI, B3sgaa Kypc Ha
Cco3/laHue IAEKTPOHHOIO IIpaBocyaud. Emie no Havasa IMaHAEMUH 3A€MEHTHI
9AEKTPOHHOTO IIPABOCYAHSI aKTUBHO BHENPSAUCH B CynebHyI0 cucteMy. Tax,
deneparbHOi 11EAEBOM TporpamMmoii «PasBuTHe cymebHOM cucTeMbl Poccuu Ha
2013-2020 rompi»'® ObIAO IIPELYCMOTPEHO BHEApPEHHE HU(MPOBBIX TEXHOAOTHM
B JIESITEABHOCTD CyZI0B U (POPMHPOBAHHE SAECKTPOHHOTIO IIpaBoCyaUd [fpoIreH-
Ko, T. B., 2021]. KoH1enua pa3BuTUsS HHGoOpMaTH3anuu cynoB o 2020 roga
OITpeeAdeT SAEKTPOHHOE IIPABOCYHNE Yepe3 IIPOIleCCyasbHble NeiCTBUS, OCHO-
BaHHbIE Ha KCIIOAB30BAHUU WH(OPMAIIMOHHBIX TeXHoAoTHi (m. 1.3)'°. B Poc-
cuiickoéi denepaliii 3A€KTPOHHOE IIPABOCYAHE IIPEAIIOAATaeT BO3MOXKHOCTH
rnogadu B cyneOHbIEe OopraHbl JOKYMEHTOB B 9A€KTPOHHOM BHE, IIOAVIEHHE B
9AEKTPOHHOM BH/I€ U3BEIIEeHUH, B YaCTHOCTH O IIPOBENEHUHU CyAeOHBIX 3aceaa-
HUH, OTCAEXKHUBaHHE NH(MOPMAIIUH B 9AEKTPOHHOM BHJE O CTaTyCe pacCcMoTpe-
HUL [eAd, IIPeACTaBACHHE [OKAa3aTEABCTB B 3A€KTPOHHOM BHIE, ayAHOIIPOTO-

URL: https://www.gov.uk/guidance/international-forum-on-online-courts-3-and-
4-december-2018#forum-reflections-and-summary.

[TocranoBaeHue IIpaBureabcTBa Poccuiickoit denepanuu ot 27 nerabpa 2012 r.
No 1406 «O denepasbHOil LieaeBO# mporpamme “PasButhe cynebGHOH cucreMbl Poc-
cuu Ha 2013-2020 rogwr”» // Cobpanue 3akoHOmaTeAbCcTBa Poccuiickoit denepariuu.
2013. Ne 1. Cr. 13.

Konnenua passutug nHpoOpMaTHianuu cynos no 2020 roma, yTBepKAeHHAsd I10-
cranoBaeHueM [Ipesnauyma CoBeta cyne#t Poccuiickoit ®enepanmu ot 19 deBpassg
2015 r. Ne 439. [ocTyn U3 CIpaBO4YHOM IIpaBoBOi cucTeMbl «KoHcyabTaHTIIAIOCH.
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KOAMPOBaHHE B IIPOIIECCE 3acCeaHuUsl, UCIIOAB30BaHNE BUICOKOH(EPEHII-CBA3H,
U3TOTOBAEHHE CyIeOHBIX aKTOB B IAEKTPOHHOM BHE U VAAAECHHBIM MOCTYII K
CcyZneOHBIM NOKYMEHTAaM B 9A€KTPOHHOM BHe [Apomenko, T. B., 2021]. Kak ort-
mevaeT B. B. MoMOTOB, «IOTIOAHUTEABHBIH HMITYABC MUCIIOAB30BAHUIO U PA3BU-
THIO HOBBIX TEXHOAOTUI» B cyzeOHoM cucreMe Poccutickoit Peneparnmu npugasa
naugemus [Momotos, B. B., 2021, c. 2].

[Mponecc mudpoBU3aAINH CyA0B aKTHBHO 00CYyKAaeTCs B IPOheCCHOHAABHOM
coobmrectBe mocaenaue 10 aet. [lepcieKTUBBI pa3sBUTHSI ITUPPOBOM IOCTHUIIHMH
HEOTHOKPATHO pPacCMaTPUBAaAUCh B HAYYHBIX ITYOAMKAIIHSIX. BOIIPOCHI 3AEK-
TPOHHOTO ITPABOCYAHs 00CYKIAFOTCSI, HATIPUMED, B craTbsax C. ®. AdanacbeBa
[Adanacses, C. @., 2021], A. B. Bopuconoii [Bopucosa, A. B., 2020], B. E. Ba-
3oBHeBOH um A. A. MuponoBa [BsazoBueBa, B. E. u Muponos, A. A., 2020],
IO. A. Kannepa [Kanmep, 10. A., 2021], B. B. MomotoBa [MomoTtos, B. B., 2021],
H. A. IleryxoBa [[leryxoB, H. A. u YuxoB, M. B., 2015], B. U. ITonpasko [Ilo-
npaBko, B. 1., 2020], H. 1. CoaoBarerko [CoaroBsaHeHKO, H. 1., 2019], A. E. Co-
asoxmHa [CoaoxuH, A. E., 2019], A. II. dokoBa [PokoB, A. II., 2021] u apyrux.

Opmako peaabHble, ob0ycaoBaeHHbIE COVID-19 coOBITHS BHECAW HOBBIE pe-
meHuss B POPMUPOBAHUE «ITH(PPOBBLIX» CYM0B. DKCIIOHEHIIMAABHBIH POCT BAUS-
Hud cetH «MIHTEepHeT» Ha XKU3HBb O0IIleCTBA IIPUBEA K TOMY, YTO CyAbl, OCOOEHHO
paccMaTpUBaIOIIUE [IeAd, CBSI3aHHBIE C HAPYIIIEHUSIMH B cpepe UHTEAAEKTYaADb-
HO# COGCTBEHHOCTH, OKA3aAUCh BBIHYXK/IEHBI OOPATUTD Ha ITH(PPOBBIE TEXHOAO-
TuHu ocoboe BHUMAHUE.

[TangeMusa cepbe3HO OTPa3HAACh HA MAESITEABHOCTH CYZIOB BO BCEM MUDE.
C omHO# CTOPOHBI, OHA 3HAYUTEABHO YCKOPHAA IIPOIECCHl BHEAPEHUS ITHPPO-
BBIX TEXHOAOTHH, C APYTroii CTOPOHBI, MHOTHE CTPAHBI B PEKUME HU30ATITUU ObIAU
BBIHYZK/IEHBI IIPHHUMATD CHEIMaAbHbIE MEPHI, U3aBaTh CIEeIHaAbHbIe HOpMa-
TUBHBIE IPABOBbIE€ aKThI AUO0 PACHIHUPATL Chepy IIPUMEHEHUS ITU(PPOBBIX TEX-
HOAOTHH B cyaebHom mpoiiecce. [[lnpokoe pacupocTpaHeHne B YCAOBHUSIX TaH/Ie-
MHH TTOAYYAET BUAEOKOH(PEPEHII-CBSI3b.

CaemyeT OTMETHTB, UTO IOCYyJapCTBa C XOPOIIO (PYHKIIMOHHPYIOIIMMHA aB-
TOPUTETHBIMH Cy[aMH HE COBEPIIIaAM KaKHUX-AMOO 3KCTPEHHBIX AEHCTBUE 10
HU3MEHEHHIO 3aKOHOMIATEABCTBAa, B TO BpeMs KaK CTPaHbl C HNEPEXOTHOU 2KO-
HOMHKOH IIPUHUMAAU aKTUBHBIE MEPBI 10 CO3MAaHUIO YCAOBUH A ITPHUMEHE-
HUS THQOPMAITMOHHBIX CUCTEM U CO3aHU1s YCAOBUH A JUCTAHIIMOHHOTO pac-
CMOTPEHHS IEA.

B 3akonax psga 3apybesKHBIX TOCYIapCTB, IIPUHUMAaEMbBIX B CBSI3U C MaH/Ie-
Muel, CIlelflMaAbHO OTOBAapPUBAAUCE OCOOEHHOCTH AESATEABHOCTU CYIOB, B APY-
TUX CTPaHax PelIeHUd O MOopsAaKe (PYHKIIMOHUPOBAHUS CyI0B OBIAM OTHECEHBI
K KOMIIETEHIIMH PETrMOHAABHBIX CyZI0B, HO BO BCEX CAyYasiX OCHOBHOH yTiop ObIA
coeAaH Ha AUCTAHIIMOHHOE PACCMOTPEHUE [eA U, COOTBETCTBEHHO, BHEIPEHUE
MUQPOBBIX TEXHOAOTHM B CyAeOHBIHM mpoilecc. B 3ToM cMbICAe 3a HOCAETHUE
IOATOPA rofa I poBU3alls CyaeOHOM MeITEABHOCTU B MUPE ITEpelisa Ha Ka-
YEeCTBEHHO HOBBIH YPOBEHb. AKTUBHOE OOCY3KIIEeHUE BHEIPEHUS ITU(PPOBBIX TEX-
HOAOTHH B CyeOHYIO MEeITEeABHOCTD U CO3/IaHHUE MHTEPHET-CYI0B HA9aAOCh TOAD-
KO B IIOCAE€IHUE TOlbI, U B OOABIIIMHCTBE CTPAH HH(POPMAITMOHHBIE TEeXHOAOTHH
OPUMEHSIAUCE IASI OIITUMH3AIINN JOKYMEHT0000pOTa U B MOPSIAKE UCKAIOUECHUSI
AT BUIEOKOH(PEHII-CBS3U. B 3TOM cMbIcAe cyneOHasd cucreMa Cepbe3HO OT-
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cTaBaAa OT PasBUTHHA COBPEMEHHBIX HHTEPHET-TEXHOAOTHH U TpaHchopMauu
IpaskIaHCKHUX [IPaBOOTHOIIIEHUH B IU(PPOBYIO cepy.

[TonbITKH CO3IaHUS HOBBIX CyOB B paMKaX TPaAHUIIMOHHOU CHUCTEMBI OTMe-
YaAUCH eIlle A0 HadaAa MaHIEeMUU.

Tax, 8 cpespane 2001 2. ITanama npedcmasumeneii wumama MuuueaH eHecna 3a-
KOHONpoeKm o co30aHuUU «Kubepcyoar 8 pamrKax cyuecmayroweli cyoedHoll cucmembl
wmama [Freeman, E. H., 2005, p. 5]. Co30aHue makozo cyoa npednoaiazano npueae-
YeHue CneyualIuU3uUpPo8aHHsIX cyoell U MexHOI02ULecKU NPo08UHYMbLX Npouedyp U me-
mooog 0151 YyckopeHust cyoebHuix pasbupamenscms. CayuaHus 8 makom cyoe npo-
80051MCSL C NPUMEHEHUeM INeKMPOHHBIX CPedCmes C8si3U, 8KI0UAs, HO He 02ZPAHUUU-
8asicb 8U0eo- U AYOUOKOHpEPEHYUUSIMU U UHMepHem-KoHpepeHyusmu. HHpopmayus
Mozkem Obimb nodaHa OHAALH, doKazameabemaea mozym bbimb NPOCMOMPEHBL C NO-
MOUBIO NOMOK0B020 8UOE0, YCMHDBLE 3ASI8IeHUSL B03MOXKHbBL C NOMOULLIO MesleKoHge-
peHuull, u donyckaemest npeocmasieHue UHGOPMAUUU NO 91eKmpoHHOU noume [Free-
man, E. H., 2005, p. 6].

OnunmeMus 3acTaBUAa BCe CyaeOHBIE CHCTEMbBI afalTHPOBATBHCS K HOBBIM
YCAOBHSIM U IIPHUHSATH ITU(MPOBYIO 3IOXY KaK AAHHOCTb, KOTOpas (popMHpPYeT
U OJHOBPEMEHHO TPaHC(OPMHPYET OKPYKAaIOUIMH Hac mMup. B meaom dopc-
MazKOpHbIe 06CTOSTEABCTBA OKA3aAUCH KATAAN3aTOPOM HHTETPAIlMU UHTEPHET-
TEXHOAOTHH B IOCTATOYHO KOHCEPBATHBHYIO CyZAeOHYIO 1edTeALHOCTb. B OCHOB-
HOM 3TO KOCHYAOCH OCYIIIECTBACHHUS IPaskJaHCKOTr0 IIpoliecca.

Tak, B Ascmpuu, BeaurxobpumaHuu U psae OPYTHUX CTPAH OBIAM IIPHUHSATHI
criertnasabHbIe 3aKOHBI 0 COVID-19, moAoKeHUsT KOTOPhIX BHECAU U3MEHEHUS B
[EeSITEABHOCTD CYZOB.

B Aecmpuu BerynuBiuii B cuay 22 maprta 2020 r. 3akon o COVID-19'7, cpe-
U IIPOoYero, BHEC IIOIPABKH B IIPOLENyPhl I'PasKIAHCKOTO CyOOIIPOU3BOACTBA
B CBs3U ¢ Gopwboii ¢ manmemueit COVID-19. Otor 3akoH mpeaycMaTpHUBAaET,
YTO, €CAH YCTHOE CAYIIIaHHE CTPOro HEOOXOAMMO, OHO MOKET IIPOBOAUTHCH Oe3
AVYHOTO [(PU3UYIECKOTO| IIPUCYTCTBUSI CTOPOH C UCIIOAB30BAHHEM COOTBETCTBY-
IOIIHUX TEXHUYECKUX CPEACTB CBSI3U [BUACOKOH(EPEHII-CBA3BD)].

[o manmeMun KOPOHABUpPYCa TPaKIAHCKUE CyObl B AHzauu u Yansce Tpebo-
BaAH B OOABIIIMHCTBE CAYYAaeB OT TAXKYIIMXCSI AHI] AMYHO IBUTHCA. OOIue mpa-
BHAA TPasKIAHCKOTO CYZOIIPOU3BOJACTBA, PErYAUPYIOIINE IPAKTHKY IpaskIaH-
CKUX CYZOB AHTAUK U Y3AbCA, pa3pelIaloT UCIIOAL30BAHHE BHACOKOH(EPEHII-
CBS3H, YTOOBI CBUIETEAN MOTAH AaBaTh [I0KA3aHUs yaaseHHo. 26 mapTta 2020 .
cyneOHbIe OpTaHbl AHTAMK U Y3AbCA BBIMIYCTUAU [IPOTOKOA O AUCTAHITMOHHBIX
CAYIIAQHUSAX B OTBET Ha ITAHEMHI0O KOPOHABHUPYCA U IIOIIPABKH, BHECEHHBIE 3a-
KOHOM 0 KopoHaBupyce 2020 r.!® B mpoToKoAe OTMedaeTcs, YTO «IUCTAHIIUOH-
HBI€ CAYIIIAaHUSA CAEOYEeT HCIIOAB30BATbh MAKCHMAaABHO C II€ABIO IIPOBEAEHMUSI KaK
MOZKHO OOABIIIETO KOAWYECTBA CAYIIAHUH yOAaA€HHO OAd MUHHMU3AIIUN PHCKA
sapaxkenns COVID-19»'°,

17 2. COVID-19-Gesetz // BGBL I Nr. 16/2020. URL: https://www.ris.bka.gv.at/
Dokumente/BgblAuth/BGBLA_2020_1 _16/BGBLA_2020_I_16.html.

18 Coronavirus Bill, Explanatory Notes. URL: https://perma.cc/6TQC-R4Z4.

19 Judiciary of England and Wales, Civil Justice in England and Wales Protocol
Regarding Remote Hearings.
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B 1nieaom B Benukobpumaruu B cBs3U ¢ nannemueil [lpaBuaa rpaskaaHCcKo-
ro cymompou3BoacTBa®® GBIAM [OOMOAHEHBI IIpakTHYecKo¥ aupekTuBoit 51Y2!,
KoTopad BcTymHaa B cuay 25 maprta 2020 r. B aToi [JupeKkTHBe pa3zbaCHIETCH,
YTO CYZ MOXKET IIPOBOAUTDL yOAACHHOE CAYILIAHWE B 3aKPBITOM PEKUME, €CAHU
€ro HelleAecOoO0pa3HO TPAHCAWPOBATH B 3/AHUHU CyZa U 9TO HEOOXOOMMO AL
OTIIpaBAE€HHS IIpaBocyaud. TOABKO B cAydYae HEBO3MOKHOCTH IUCTAHIIMOHHO-
IO CAYILIAHHWSA W IPH HPUHATHH HAOAEKAIINX Mep 0€30IIacHOCTH [OIIyCKAIOTCS
cayauugd, Tpebyrone (hU3UIECKOTO IPUCYTCTBHSA CTOPOH M HHBIX AWIIL, yda-
CTBYIOILIUX B eAe??. B MOTI0AHEHUE K UMEOIIUMCS Y CYI0B [IOAHOMOYHSIM 10 HC-
IIOAB30BaHMIO HH(POPMAIIMOHHBIX TEXHOAOTHH B 3aK0H 0 KopoHaBupyce 2020 r.
OBIAO BKAIOYEHO II0AOXKEHHE, II03BOASIOIIEe IEPEUTH K IIOAHOCTBIO BHPTYaAb-
HBIM caytiaHuam?®. [lomoaHeHUs [IpaBHA IpakAaHCKOTO CYZOIIPOU3BOACTEA,
KacalollIUXCd BUIEO- UAU ayAHOCAYIIIaHUH BO BpeMs [IaHIeMUN KOPOHaBHPYCa,
IIPEeKpPaTSIT CBOE AEeHCTBHE B CBSI3H C IIPEKpaIleHueM AeHCcTBUA 3aKOHa 0 KOPo-
HaBupyce 2020 r.*

B KaHnaoOe mast cymoB ObIAM H3MEHEHBI IIPOILIECCYaAbHBbIE IIPAaBHAA, a TAKIKe
YCTaHOBAEHBI ITPOTOKOABI JIAS PEIIEHUS «HEOTAOXKHBIX BOIIPOCOB» IIOCPEACTBOM
TeAeKOH(epeHINH HAK BuneokoHpepenuu [Cseh, Ch., et al., 2020, p. 6]. ITox
HEOTAOKHBIMHU ITOHHMAIOTCS BOIIPOCHI:

— HepelleHHe KOTOPhIX MOXKET IIPHUBECTH K 3HAYUTEABHBIM (PHHAHCOBBIM II0-
TEepSM;

— 00 UCTIOAHEHHUHU CYIEOHBIX IPUKA30B,;

— CBSI3aHHBIE C BBICEACHHEM H3 KOMMEPYECKHUX U JKHABIX IIOMEILeHHH;

— 3aTparuBarollue HHTepeckl Aetei u ap. [Horkins, Ch., 2020].

B Kanaoe e Bpumatckoti Konymbuu B mepuo1 HaHAEMUN TOAYIHUAO PACIIPO-
CTpaHEeHHEe BUPTYaAbBHOE Pasz0UpaTeAbCTBO IIOCPEACTBOM ayauoO- M BHUIEOKOH-
depeHII-cBA3u (BKAIOUAasl TeAe(POHHYIO CBa3b U Iaatdopmy Microsoft Teams).
[Ipu aTOM CymeOHbIe OpraHbl IPOUH(OPMHUPOBAAN YIACTHHKOB IIPOIlecca O He-
00X0IUMOCTU COOAIOEHUS «ITUKETA YAAACHHOTO IIPUCYTCTBUSI.

B Hpnarouu BOIIPOCE], CBSI3aHHBIE C PACCMOTPEHHEM [EA B YCAOBUSX IIaH-
JAEeMUH, OTHECEHbI K KOMIIETEHIIUH BBICIIEH CyaeOHOM MHCTAHIIMY, Ha KOTOPYIO
M BO3AOXKEHa OTBETCTBEHHOCTDL 32 UX PEaAH3aIlUI0 U CODAIOEHHE B YCAOBHIX
JOUCTAHIIMOHHOM paboThI BceX TpeOoBaHU 3aKoHA. B 11eA0M ¢ MOMeHTa Hadasa
naugeMuu COVID-19 cyast UpaaHauu COKpaTHAN KOAMYECTBO paccMaTpuBae-
MBIX [J€eA ¥ YCTAHOBHAU KPUTEPHH JIAS OIIPENEACHUS [IPHUOPUTETHOCTH aea. OHU

20 The Civil Procedure Rules 1998. URL: https://www.legislation.gov.uk/
uksi/1998/3132/contents/made.

21 Ministry of Justice, Civil Procedure Rules, Practice Direction 51Y — Video or Audio
Hearings During the Coronavirus Pandemic 4. URL: https://perma.cc/UX6C-6MBJ.

22 Message from the Lord Chief Justice, Courts and Tribunals Judiciary, Review of
Court Arrangements due to COVID-19 (Mar. 23, 2020). URL: https://perma.
cc/36KL-ECKT.

2% Coronavirus Act 2020. URL: https://perma.cc/X6JV-UHKS.

2% Ministry of Justice, Civil Procedure Rules, Practice Direction 51Y, supra note 15;
Coronavirus Act 2020. URL: https://perma.cc/8NYT-WPUR.
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TaKKe BHEIPHAHU IIPOIleNypbl, TapaHTHUPYIOIIHe, YTO «3HAUYUTEABHAd JacTh Cy-
neOHOro aIMUHUCTPHUPOBAHHUS VIIPOIIAETCI B SACKTPOHHOM BHE, YTOOBI 136e-
KaTb HEOOXOUMOCTH IIOCEIATE OPUCHI Cymanzs,

B Curneanype c HagyanoMm nangeMuu BepxoBHbIM cyaba CHHramypa naas yKa-
3aHHE CyaM PacCHIMPUTh HCIIOAB30BaHHE 3A€KTPOHHBIX CPELCTB [AS IIpOBele-
HUSI CAYIIAHUN B paMKax «MepP IIPEIOCTOPOKHOCTH»S. [IAsI peasmus3aliiu 3THX
IIOAOKEHUH OBIAM OIIyOAMKOBAaHBI IIUPKYASPHI, B KOTOPBIX IIOAPOOHO OIIKCHI-
BaAOCh HCIIOAB30BaHHE BHIEOKOH(MEPEHII-CBA3H U TEAC(POHHBIX KOH(EepeHITUH
OAS PA3AWYHBIX THUIIOB cAymiaHui?’. Bce cAymiaHus o TpaskKOaHCKHUM OeAaM
MOASKHBI ITPOBOAUTLCH C IIOMOIIBIO BHAECOKOH(EPEHII-CBIA3H HAHU SAECKTPOHHOH
IIOYTHI.

B Pocculickoti @edepayuu ITocranoBaesuem [Ipesuaumyma BepxoBaoro Cyna
Poccuiickot denepannu, [Ipesmguyma Coera Cynme#t Poccutickoit Penepa-
muu oT 18 mapra Ne 808 Ha nepuon ¢ 19 mapra o 8 anpeas 2020 r. poccuii-
CKUM CyZlaM TaKiKe ObIA0 PEKOMEHIOBAHO «MHHUITMUPOBATHL PACCMOTPEHUE OEA
IIyTE€M HCIIOAB30BaHHS CHCTEMbI BHIEOKOH(pepeHIl-cBa3m» [Bypauna, E. B. u
3yes, C. B., pen., 2021, c. 70]. Ucnioab3oBaHue ITU(PPOBBIX TEXHOAOTHH, BKAIO-
qasg BHUAEOKOH(EPEHII-CBA3b, IAT OCYILIECTBAEHUS CcynebHbIX neficTBHi B Poc-
cuiicko#l Penepaniu HoIycKaeTcs ['paskIaHCKUM [IPOIIECCYaABHBIM KOIEKCOM
Poccuiickoiit denepanum ot 14 Hoa6ps 2002 r. No 138-®3 u ApOUTpasKHBIM
IpolleccyaabHBIM KoaekcoM Poccutickoit @enepariuu ot 24 utoas 2002 r. Ne 95-
D3.

B uacTu BHempeHUT TEXHOAOTHH B HNESTEABHOCTDL CyIOB Hauboaee IToKasa-
TEABHBIM SIBAdETCS OoIbIT Kumas, KoTopblH ele mo naHaemwuu, ¢ 2017 r., Ha-
qaa co3nmaBaTh HHTepHeT-cyabl. B aBrycre 2017 r. BepxoBublit Hapomusiii Cyn
Kurasa (SPC) yupenua mepBbIii MHTEPHET-CyD B XaH4Koy. BpiGop maHHOTO ro-
poma He cAydaeH, IIOCKOABKY B HEM HaXOQHUTCsI OCHOBHOM oduc Alibaba, aBasro-
ieicd KpynHeHIed B MUpe TOProBoH oHAaWH-TIAaTdOopMOi. B cBA3U ¢ maHHOHI
OHAAHH-TIAAT(POPMOY €KEeTOMHO PacCMaTPHUBAECTCH UPE3BBIYAMHO OOABIIIOE KO-
AWYECTBO CIIOPOB B chepe IAeKTPOHHOM KOMMEPIIHH, U [0 YIPEKIAEHUS CIIEITH-
aABHOTO CyZa 9TH CIIOPBI IIPUXOAHUAOCE PACCMATPUBATDH CyAaM B XaHUXKOY, UTO
CO3/1aBaA0 JOIIOAHUTEABHYIO CyAeOHyI0 HArpPy3Ky U HETaTHBHO CKa3bIBaAOCh Ha
KadecTBE PACCMOTPEHHUS CIIOPOB. 3aTeM HHTEPHET-CYAbl ObIAM yUpPeXKOEHBI B
KpynHeHmux ropoaax Ilekune u I'yaguskoy. THTepHeT-Cyabl 3aHUMAIOTCS pac-
CMOTPEHHEM CIIOPOB, BOZHHKAIOIIIUX BCAEICTBHE HapPyIIEeHUN aBTOPCKUX IIPaB

25 Statement of the Chief Justice and the Presidents of Each Court Jurisdiction, Courts
Service (Mar. 31, 2020). URL: https://perma.cc/SH7Y-5DS5Y.

Message from Chief Justice Sundaresh Menon, The Singapore Judiciary’s Response
to COVID-19 (Mar. 26, 2020). URL: https://perma.cc/WA7T-DBHN.

27 In the Supreme Court of the Republic of Singapore Registrar’s Circular No. 3 of 2020
(Mar. 27, 2020) (Supreme Court Circular). URL: https://perma.cc/KSCE-9YW4; In
the State Courts of the Republic of Singapore Registrar’s Circular No. 5 of 2020
(Mar. 27, 2020) (State Courts Circular). URL: https://perma.cc/HLH6-A8U4; In the
Family Justice Courts of the Republic of Singapore Registrar’s Circular No. 1 of 2020
(Mar. 27, 2020) (Family Justice Courts Circular). URL: https://perma.cc/4W62-
FXWJ.

26
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B ceTH «/IHTEepHeT», ITpaB Ha JOMEHHbIE IMEHA, B CBSI3U C 3aKAIOYEHHEM JOT0BO-
POB KYIIAHU-IIPOAAXKU B ceTH «MHTEpHET», JOTOBOPOB O IIPEMOCTABAEHUHN HHTED-
HET-YCAYT, a TaKXKe KPEIUTHBIX JOTOBOPOB B ceTH «MHTepHEeT».

B meaax ycuaeHus cygeOGHOM 3alIUThI IPAB UHTEAACKTYAABHOM COOCTBEHHO-
CTH U CO3JaHUs 3[J0POBOM meAoBoil cpenbl 26 mekadbpsa 2020 r. yupexkneH Cyn
II0 MHTEAAEKTYAAbHON COOCTBEHHOCTH IIOpPTa CBOOOMHOM TOproBau XaiHaHb.
K ropucauknuu storo Cyna OTHOCATCHA TpaxKAaHCKHE U aIMHHHCTPATHBHBIE
nesa 00 MHTEAAEKTYaAbHOH COOCTBEHHOCTH IIO IIEPBOH MHCTAHIIUH, Kacalollye-
cd [IaTEHTOB, HOY-Xay, IIPOIPaMMHOI0 00eCIIeYeH s, TOIIOAOTHH HHTEeTPAABHBIX
CXEM, TOBApPHBIX 3HAKOB, a TAKXKXE PACCMOTPEHHUE CIIOPOB O MOHOIIOAUSX U APY-
THUX CIIOPOB, KACAOIIUXCS IPUMEHEHHs COBPEMEHHBIX TEXHOAOTHH?S.

B monoanenue K 3 TpuOyHaAy II0 paCCMOTPEHHIO IPaKIaHCKUX eA B cde-
pe HMHTeAAEKTyaAbHOM cobcTBeHHOCTH BepxoBHoro Cyma Kurtas cosman Bep-
xoBHBbIH Hapomuswiit Cya o0 MHTEAAEKTYAABHOM COOCTBEHHOCTH, KOTOPBIM 0hu-
IIHAABHO HadaA CBOIo pabory 1 suBapst 2019 1.2° Cymsl 110 MHTEAAEKTYAABHOM
cobcTBeHHOCTH B Kurae co3zmaroTcss ¥ Ha pPErMOHAABHOM ypPOBHE, HAIIpHMeED,
26 anpeas 2020 r. B CUHBI3SIHE OTKPBIACH IIEPBBIH Cy[ IO IIpaBaM HHTEAAEK-
TyaAbHOM COOCTBEHHOCTHC.

Ho ecau nHTepHET-Cy XaHIK0y B OCHOBHOM pPacCMaTpPHUBAaET CIIOPhI B CBSA3HU
C 3aKAIOYEHHEM JOrOBOPOB KYIIAH-TIPOAAsKU B ceTH «MIHTepHeT, neaa B Ilekune
0oaee pa3HOOOpPAa3HbI, JOMUHHUPYIOT CIIOPHI B CBA3U C HapyllleHHeM B ceTH «MH-
TepHeT» IIpaB B 00AACTH HHTEAAEKTYaABHOM cobGcTBeHHOCTH. OCHOBHYIO CIIe-
UMUKy paccMaTpUBaeMbIX CIIOPOB B [yaH4YKOy ompeneaseT TOT (PakT, UTO
JaHHBIN rOPO IBASIETCS IIEHTPOM KOMITbIOTepHOU NHAycTpuu Kurada. [Ipu aTom
ob111e#l XapaKTepUCTHKON 3THUX CYHOB SIBASETCH PACCMOTPEHHE [IEA B PeXKUMeE
OHAAQUH.

Omnpeneass IIpoliecCyasbHble 0COOEHHOCTH PACCMOTPEHUS [eA B OHAAWH-pe-
xkuMe, BepxoBurbiil Cyn Kutasa TpebyeT, 4To0BI cymeOHbIe IIPOoIlecchl B ceTH «MH-
TEepPHET» COOTBETCTBOBAAH IIPHUHIIUIIAM AWYHOTO CyZeOHOro paszduparesbcTBa U
IIPUHITUITY «IIPSIMO# pedi», I03TOMY Cy JOAYKEH IPOBOOUTEL cynebHoe pa3bupa-
TEABCTBO C IIOMOIIBI0 OHAAMH-BUAEOCUCTEMBI, a HE ITI0AAraThCs UCKAIOYHUTEABHO
Ha rpaduyecKkoe UAH TOAOCOBOE OOIIIEHHE.

OcHOBHas 4acTb JOKa3aTEABCTB IIO [€AaM, pacCMaTpPHUBAaEMbIM HHTEPHET-
cynaMu, IpefcTaBAseT coO00M 9AEKTPOHHBIE HAaHHBIE U XpaHUTCS B ceTH «MH-
TepHeT». TakuM 06pa3oM, IIpoBepKa UX IMTOTAUNHHOCTU OCYIIIECTBASIETCS C IIOMO-
LIBI0 TEXHUYECKUX CpeAcTB. Hampumep, ecan cTopoHa cobupaeT u (PUKCUPYET
3A€KTPOHHBIE 10KA3aTEABCTBA C IIOMOIIBIO SACKTPOHHBIX ITOAIINCEH, JOBEPEH-
HBIX BPEMEHHBIX METOK, IIPOBEPKHU XdIIa U OAOKUelHa, MHTEPHET-Cyd MOKET
IoAaraThbCsl Ha BBINIEYIIOMSHYTBbIE METOABI IAS IIPOBEPKH IOAAMHHOCTH Ta-
KHUX I0Ka3aTeAbCTB®!. B KauecTBe 6a30BOM 3TH CYAbl HCIOAB3YIOT HAAT(OPMY

28 URL: https://www.chinajusticeobserver.com/a/ip-court-of-hainan-free-trade-port-
established.

29 URL: http:/ /enipc.court.gov.cn/zh-cn/news/view-49.html.
30 URL: http://english.court.gov.cn/2020-04 /28 /content_37535482.htm.
31 URL: https://english.bjinternetcourt.gov.cn/2020-03/02/c_240.htm.
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China Judicial Process Information Online, ynpaBasemyto BepxoBubim CymoMm,
a TakKXe CBOU HAAT(OPMBI OAd CyAeOHBIX pPazdUupaTeAbCTB, SACKTPOHHYIO II0-
YTy, VIETHYIO 3aIIUCh MTHOBEHHBIX COOOIIIEHUY HAN OPYTHE SAeKTPOHHLIE Cpe/-
cTBAa.

K momenty Hacrymaenus nanaeMuu B 2020 r. y KUTAHCKHUX CyZOB ObIA Ha-
KOIIA€H 3HAYHUTEABHBIN OIIBIT II0 PACCMOTPEHHUIO IeA B OHAAWH-pEeKUMe.

Tax, ¢ 3 gpespans 2020 2. no 4 cenmsabpst 2020 2. kumaitickue cyosl 8 pexume OH-
natlin 3apezucmpuposanu 4,543 max den, nposenu 0,606 mMaH cyoedHbIX NPoyUeccos,
nposenu meduayuro 2,032 man paz’?.

Kuratickag cynmebHas cHCTeMa HCIOAB3YEeT CAOXKHYIO CHUTYallHUI0, BO3HHK-
LIIyIO B CBSA3H C ITaHAEMMEH, OAd JAABPHEHIIIETO Pa3BUTHUA U TECTUPOBAHUS IIPU-
MEHEHUSI COBPEMEHHBIX TEXHOAOTHH B CyZeOHOU neaTeAbRHOCTH. II0CKOABKY B
CHAY CIIEIIM(PHUKH 3KOHOMHYECKOTO pa3BUTHUdA Kurtag kpaliHe BaskKHO B3aHMO-
Ae¥icTBUe U obecriedeHHe BLICOKOTO YPOBHSA CyAeOHOM 3allUThl MHOCTPAHHBIX
CcyOBeKTOB Ha Tepputopuu Kurtasd, mpensokeHa MOOAEAb TPAHCTPAHUYHOIO OH-
AafH-pa3peIleHns CIIOPOB>® B MOCTHAHIEMHUYIECKYIO DIIOXY.

OTMedaeTcd HEOOXOAUMOCTD JaAbHEHIIIeTo pa3BUTHS HHTEPAIlY HHTEePHET-
TEXHOAOTHH B CyAeOHYIO AeSTeAbHOCTH, IIPUYEM HE TOABKO Ha yPOBHE CIIeIlHa-
AU3UPOBaHHBIX cya0B. BepxoBHbeill Cyxn Kuradg eme 14 gauBapsa 2020 r. mpuHIA
AxT Ne 49 «YBemomaeHue BepxoBHoro Hapoauoro Cyzma 06 yCHAEGHUH U CTaHaAP-
THU3aIIUU CyAeOHBIX pa30upaTeAbCTB B MHTEPHETE B IIEPHOJ IIPEAOTBPAIIEHUSI
U KOHTPOASI aHAEMHUH KOpoHaBUpyca»®*. B Ha3BaHHOM AKTe yCTaHABAHUBAACH
IIOPSAI0K ITPOBENEHUS CyHAeOHBIX Pa3bHpaTeAbCTB B PEKHUME OHAAMH B IIEpHU-
Ol IIPENOTBPAIEHUSI U KOHTPOALI SMHUAEMHH. B 5TUX I1eAIX BCEM CydaM PEKO-
MEHIOBaHO UCIIOAB30BATh B CBOEH [IEITEABHOCTH MHTEPHET-TEXHOAOTHU, BKAIO-
qag naaTdgopmy MukpocynoB China Mobile u gpyrue oHAQHH-TIAAT(OPMBI, A
cyneOHBIX pazbuparesbcTB. [JonoaHuTreabHO BepxoBHbeIH Cyn Kurasa BeITycTHA
TPH PYKOBOASIINX 3aKAIOYEHHd II0 BOIIpOcaM, KacalolluMCs 3aKOHHOTO 1 Hal-
A€XKAIIET0 PACCMOTPEHUS [IEA B YCAOBUSAX NaHAeMUH («PykoBomgaiiue 3akarode-
Husg Guiding Opinions» — aHaaor nocraHoBaeHus [Iaenyma BepxoBHoro Cyna
Poccuticko#t denepariyiy) o BorpocaM IIPHUMEHEHU ITOHATHH «popc-Mazkop»,
«TPYLOBBIE», «<KOHTPAKTHBIE» CIIOPBI U APYTHE CIIOPhI, CBI3aHHbIE C 3MUAEeMUeEH
KopoHaBupyca®.

OTAMYUTEABHON YepTOH NedTEeABHOCTH KUTAWCKUX CYI0B B YCAOBUSIX IIaHIE-
MHH 110 BHEAPEHUIO HHTEPHET-TEXHOAOTUH SBASIETCS HCKAIOYUTEABHO aKTHBHAS
no3unus BepxoBroro Cyna Kurag, B pe3yabrare KOTOPOY OOABIIMHCTBO CYZLOB
Kuraga, Bkarodas camble yaas€HHbIE pPalfOHBI, MOTYT HCIIOAB30BaTh pacCMOTpe-
HHe JIeA OHAAHH.

32 URL: https://www.chinajusticeobserver.com/a/supreme-court-promotes-cross-bor
der-odr-in-post-pandemic-era.

33 Cross-border online dispute resolution ODR.

3% URL: http://www.court.gov.cn/fabu-xiangqing-220071.htm.

35 URL: https:/ /www.chinajusticeobserver.com/a/supreme-court-s-response-to-co
vid-19-pandemic-in-2020.
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Bo mHOTrUX rocynapcrBax EBpombi Bce Borrpock! agantanuu cynoB Kk COVID-19
pelIaAuCch Ha YPOBHE BBICIINX CYAeOHBIX OPTaHOB, U TOABKO B HECKOABKHX CTpa-
Hax ObIAM IIPUHATHI CIIEIIMAABHBIE 3aKOHBI O A€ITEABHOCTH CyIOB B HOBBIX yC-
AroBUAX. B crpaHax, roe cynebHas cucteMa ellle 40 ITaHAeMUH yaeAsdaa O0AbIIIoe
BHUMAaHHE HHTETPAlMH HOBBIX TEXHOAOTHH B CymeOHBIH Ipoliecc U POpMHUPO-
BaHUIO IIPOIIECCYAABHBIX HOPM B COOTBETCTBHUH C HOBBIMH YCAOBUSIMH, TAKHUX
Kak U3paumap, Kuratt, Cunramyp, popc-MasKopHbIEe 0OCTOSTEABCTBA BBICTYIIHAU
MOIITHBIM CTHMYAOM Ka4deCTBEHHOIO IIepexofa K HOBBIM yCAOBUSM (PYHKITHOHU-
poBaHusa cynoB. B To 3xe BpeMd B cTpaHax ¢ JOCTATOYHO 3(pPeKTUBHON Tpasu-
ITMOHHOM CyZeOHO#M cucTeMO# (GOABIIIMHCTBO €BPONEHCKUX CTPaH) HH(POPMAITH-
OHHBIE TEXHOAOTHH PacCMaTPHUBAANUCh TOABKO KaK TEXHOAOTHYECKOE CPEeACTBO
(MHCTPYMEHT), obecrieurnBaloIHil boaee 3¢pPEeKTUBHYIO PabOTy CYI0B.

TakuMm o0pa3oM, aKTUBHOE BHeApeHHEe IHU(POBBLIX TEXHOAOTHUH ITO3BOALET
[a¥Ke B YCAOBUSIX OTPAHHYEHHOI'O AWYHOIO yYacTUs B CyAeOGHOM IIpoliecce B
CBSI3HU C 3MHAEMHOAOTHYECKO 0OCTaHOBKOM paccMaTpHUBAaTh AeAa B CyneOHOM
nopganke. TeXHUYEeCKUE CPeNCTBa 00ECIEeYHBAIOT COOAIOEHIE SIIHIEMUOAOTH-
Jeckux TpeboBaHUM U co3maHue Goaee GE30ITACHBIX YCAOBHUH AT OTIIPABACHUS
[IpaBOCyAUd. YIaA€HHBIN PEKHUM II0CPEACTBOM BHIAEOKOH(EPEHII-CBI3U [103BO-
ASIeT IIPUHHUMATH Y4acTHe B 3aCeIaHHUdIX AWIIaM, HaXOAAIIMMCS B OTIAA€HHBIX
pervoHax. OCOOEHHO yOaA€HHBIH PEKHUM y4acTHs aKTyaAeH IOAd IoCyoapcTB,
HMEIOIUX OOABIIIYIO TEPPUTOPHIO.

B poccuiickux Hay4YHBIX HCCAEIOBaHUSX BBICKA3aHbI MHEHHS O TOM, UTO
BHEJIPEHHE COBPEMEHHBIX CPECTB «3AEKTPOHHOTO CYAOIPOU3BOACTBa» B CY-
AebHYI0 NesSTEeABHOCTD IIPeAIIoAaTraeT 3aMeHy CYIIIEeCTBYIOIIEY MOIEAN IIPaBOBO-
IO PETYAHPOBAHHS OTHOIIEHHUH B cpepe HCIIOAB30BAHUS CUCTEM BHIECOKOHe-
PEHII-CBS3HW Ha HOBYIO MH(OPMAIIMOHHO-IIPABOBYIO MoAeAb «Cya-KommobioTep»
[HuxoB, M. B., 2013, c. 5]. OgHako meaecoobpasHee rOBOPUTH CKopee 00 HMH-
Terpalyy TEeXHOAOTHH M HX ydYeTe, a He O 3aMeHe CYLIECTBYIOIINX ITPaBOBBIX
MomeAe#. HecoMHeHHO, YTO HCIOAB30BaHHE IUQPPOBBIX TEXHOAOTHH B Xone
OCVIIIECTBAEHUS IIPABOCYAUS SBASETCS OLHHUM K3 CIIOCOOOB IIOBBIIIEHUS 3]-
dexTUBHOCTU cynebHO neareabHocTH [[letyxoB, H. A. u Yuxkos, M. B., 2015,
c. 17].

B To 3xe BpeMd HCIIOAB30BaHHE TEXHUYECKHUX CPEACTB, B TOM YHCAE€ BHIEO-
KOH(PEPEHII-CBSI3H, MOXKET HMETh HeraTHUBHBIE acCIeKThl. A OCyIIecTBAECHUS
BUIEOKOH(EPEHII-CBSI3U CyAeOHble OpraHbl yCTaHABAHUBAIOT 0cobOble TpeGoBa-
HHUY K TeXHHYECKHM CpPeICTBaM H IIPOTPaMMHOMY oOecliedeHHIO. YUHuThIBasd,
YTO yIACTHHKU MOTYT HaXOOUTHECS B Pa3HOM 3KOHOMHYECKOH CHUTyaluH (Hau-
0oaee aKTyaAeH HAHHBIH acIleKT Oad (PU3WYEeCKUX AWII), HE BCE AWIIA MOTYT CO-
OAIOCTH yCTaHOBAEHHBIE TEXHUYECKHE TPeboBaHM.

[Ipu Ge3aabTEepPHATHBHOM HCIIOAB30BaHUH ITH(PPOBBIX TEXHOAOTHIH, B TOM
YHCA€ BHIEOKOH(EPEHII-CBSI3H, MOXKET HMETb MECTO VIIIEMAEHHE IIpaB Ha Cy-
OeOHyI0 3alluTy, IIOCKOABKY He Bcerga obecliedeHO CIIpaBeIAHBoOe cyneOHoe
pas3bupaTeAabCTBO B TOM, UTO CBS3aHO C JOCTYIIOM K IIPaBOCYIHIO, OO HEKOTO-
pble AHIla HEe UMEIOT JOCTATOYHO CPEACTB U BO3MOKHOCTEH AT HCIIOAB30BaHUSI
Hamaexkalle BUAeoCBA3U. [JOCTYIIHOCTE K IIPaBOCYAHUIO B OIIpeNeA€HHOH cTere-
HH SIBAETCS CPeACTBOM obecIiedeHHUs IIpaBa Ha cynebHyro 3ammry [Koaobar-
KuHa, C. C., 2010].
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Kpome ToOro, mpum pacCMOTPEHHUH HEKOTOPBIX KATETOPHUM MdeA, IIPHU KOTO-
PBIX pellleHne Cyla MOXKET 3aBUCETh OT AUYHOCTH yYaCTHUKA, PAI AUIL B CHAY
BO3PACTHBIX, ICUXOAOTHYECKUX WAH WHBIX OCOOEHHOCTe#l MOTyT 0Ka3aTbCs He
IPEeACTaBAEHHBIMU JOAXKHBIM 00Pa30M ITPH HUCIIOAB30BAHUU BUIEOKOH(EPEHII-
CBsI3U. [IpU HCIIOAB30BaHHH YAAAEHHOTO PEKUMAa TEePSeTCs IMPSIMON KOHTaKT
cyne# ¢ AMIlaM¥, YYaCTBYIOIIIMMH B IIPOIIECCE, KOTOPBIM OAS HEKOTOPBIX KaTe-
TOPUM [eA SIBASIETCSI OCOOEHHO BaXKHBIM [IASI IIPUHSTHSA OOBEKTUBHOIO pEIlie-
HUS.

B psime caydaeB yd4acTHHKH IHpOIlecca IIPeayHpeskIaTcs O 3aIllpeTe OCy-
IIIECTBAEHUS 3aITUCH U POTOCHEMKH, OJHAKO ODecredeHre JOAXKHOTO KOHTPOAS
3a BBITIOAHEHHEM ITOTO 3alpeTa MPeACTaBASIETCS ITPo0AeMaTUYHbIM. B HEKOTO-
PBIX cTpaHax, HanpuMep B BesnurxobpumarHuu v KaHade, yCTaHOBACHBI CAHKITUHU
B BHe mTpadoB 3a HapylleHre YKa3aHHOTro TpeboBaHus. Bmecte ¢ TeM Takue
CaHKIINHU He SIBASIOTCSH abCOAIOTHOM rapaHTHEMd coXpaHeHUS KOH(UIEHITHAAB-
HOCTH IIPU 3aKPBITHIX 3aCEIaHUIX.

He MCKAIOYEHBI U TEXHHUYECKHE HEIIOAaJIKH CO CTOPOHBI MH(POPMAIIMOHHBIX
IIOCPEIHUKOB: OOPBIB CBSI3H, IIOMEXU W T. II., KOTOPbIE MOTYT HE IO3BOAUTD
AHILY, YIACTBYIOIIIEMY B IIPOIIECCE, B TIOAHOM OOBEME IMIPEACTaBUTH HHGOPMA-
U0 UAU HaOAIOATH 32 IIPOIIECCOM.

B mHTepHeT-cynax, B KOTOPBIX Psi HPOIIECCYaAbHBIX AeHCTBUM, B TOM YHC-
A€ TIO OIIEHKE JI0Ka3aTEABCTB, OCYIIIECTBASIETCSH B aBTOMATHYECKOM pPEKUME, C
IpUMeHEeHHuEeM MUQPPOBBIX TEXHOAOTUH, UMEIOT MECTO ITPOOAEMBI C KAY4E€CTBOM U
00BEKTHUBHOCTBIO BOCIIPUSITUS CyOM ITPEACTABAECHHBIX JOKA3aTEABCTB.

TakuMm obpasoMm, y YIYaCTHHKOB ITPOIlecCa BCETZla MOAXKHA OCTaBaThCS BO3-
MO3KHOCTH AUYHOT'O YYaCTUd B IIPOIIECCE.

MO3KHO HPEAIIOAOKUTD, YTO CO BPEMEHEM TEeXHUYECKHE CPECTBA CTAHyT 00-
Aee BOCTpebOBaHbI IIPU PA3PENIEeHHH CIIOPOB MEXKIY CYOBEKTAMH IMPEATPUHHA-
MaTEeAbCKOH [esITEeAPHOCTH B apOUTPasKHBIX Cy[axX, Te PEIIarollrM A Cyda
OymeT mpencTaBA€HUE JOKYMEHTOB, a8 He TICHXHYECKOe UAW SMOIIMOHAABHOE OT-
HOIIIEHHE UCTIIA UAH TTOTEPHEBIIETO K PACCMATPUBAEMOM CUTYAIIHH.

Kak cnpaBemauBo ormetuaa C. B. BacuapkoBa, «pa3BHUTHE COBPEMEHHBIX
UHPOPMAIIMOHHBIX TEXHOAOTUY 3aKOHOMEPHO CTaBUT BOIIPOC O HPEeAaxX ITPHU-
MEHEHUS NPUHIINIA JUCTAHITMOHHOCTH, HapyIIeHHe KOTOPhIX MOXKET BBI3BATD
HeO0BepHe rpaxkaH K CyAy, KA4eCTBEHHOCTHU U OOBEKTUBHOCTHU CyAeOHOMI nes-
TEABHOCTH, UCKA3UTDh B ODIIIECTBE IIPEACTABAEHHS O POAH U 3HAUEHUH CyAeOHOM
BAaacTH» [BacuabkoBa, C. B., 2018, c. 11].

TakuMm 06pa3oM, IPEeACTaABAIETCH, YTO UCIIOAB30BaHUE ITU(PPOBBIX TEXHOAO-
Ui B IIPOIlECCE TPABOIIPUMEHEHHUS HE MOAXKHO OBITH O€3aABTEPHATHBHBIM. 3a
AUIIAMHU, YYACTBYIOIMMH B JIEA€, MOAKHA OBITH OCTaBA€HA BO3MOXKHOCTH OTIpe-
JEACHHUST TIEAECOOOPA3HOCTH M OObeMa ITPUMEHEHUSI IIPOIEAYP C HCIIOAB30Ba-
HHUEM ITU(PPOBBIX TEXHOAOTHH, a 3aKOHOMATEABHO MOAXKHBI OBITH OMPEIEACHBI
IpeIeAbl IPUMEHEHU ITU(PPOBBIX TEXHOAOTHH IPHU OCYIIIECTBACHUH CyaeOHON 1
WHOU NPaBONPUMEHUTEABHOU IesITEeABHOCTH.

OOCcyxaeHHE H 3aKAIOYEHHE

MI/Ip ceryac HaxXxoAUTCd Ha U3A0OME HE TOABKO COITHAABHOM, HO M 3KOHOMHMYE-
CKOM, KAMUMATH4Y€CKOM, U KO BCEMY 3TOMY ﬂO6aBI/IAaCB CUTyanud C HaH,Z[eMHGfI,

Pravosudie/Justice. Vol. 3, no. 4. 2021. Original Papers



110 Ungpposusauyms n npaso / Digitalisation and Law

Cepbe3HeHITUM 00pa3oM ITOBAHUGBIIAS Ha BKAIOUEHHE IIM(POBBIX U MHTEPHET-
TEeXHOAOTHH B JKHU3HL OOABIIMHCTBA JKUTeAeH ITAaHeThl. DKCTpeMaAbHasd CUTY-
anysd, CBg3aHHad ¢ IaHaeMuel, SBHAACh YCKOPUTEAEM IIPOIIECCOB, KOTOPEIE B
TedyeHHe rocaegHux 30 AeT IIPOUCXOAUAN B MUDE.

CoBpeMeHHbIE TEXHOAOTHH II03BOAHAM B KpaTdaHllne CPoKH paspaborarhb
BakIMHbI TIPpoTUB COVID-19, obecrieduTh AUCTAHITMOHHOE OOyUeHre 1 paboTy
B YCAOBHUSIX U30ALIINH, CO3AaTh CUCTEMY UHTEpPHET-ycAyT. 3a 2020 rox B maaHe
repexona K IIM(MPOBBIM TEXHOAOTHIM U B II€AOM K OOIIECTBY, I'Zle OCHOBY CO-
CTaBAdeT MHTEAAEKT, a He MaTepHUasbHbIE PECYPChI, MUDP IIPOABHUHYACS Ha IleA0e
necsaTuaeTre. YeAOBeUeCKHH HHTEAAEKT I0Ka3aa, YTO OH SIBASETCS OCHOBOH HO-
BOT'0 COITMAABHO-3KOHOMHUYECKOI'0 YCTPOoHCTBa MHUpA.

CoOBITHSI IIOCAEIHUX AET IIOKAa3aAM, YTO IIPOIIECC Pa3BUTHS COBPEMEHHBIX
TEXHOAOTHH IIPUBOAUT MHUP B COBEPIIIEHHO HOBOE COCTOSHME. /lake TaKue KaTa-
cTpoduUuecKHre SBACHUH, KaK MUpPOBas ITaHAeMHUd, He 3a/IepKUBAIoT, a, Hao0o-
POT, YCKOPSIIOT BCE IIPOIIECCHI — OT BBIPAOOTKH BaKIIMH 0 U3MEHEeHUS (PDYHKITH-
OHUPOBaHHUA CyHo0B. OOLIECTBO IIPOLOAYKAET aKTUBHO Pa3sBUBATHCS, U HE BCET-
[a 9TO UEeT Ha II0AB3Y YeAoBedecTBY. [Ipoliecc SKCIIOHEHITHAABHOI'O Pa3BUTHS
HyzKJaeTcs B pa3yMHOM peryaAnpoBaHUU. [lepen 3akoHomaTeAdaMu ceifgac BO3-
HHKAaIOT BOIIPOCHI, 0 KOTOPHBIX emle 10 aeT Hasam MbI HE MOTAH U AyMaTh. Prckwy,
CBsI3aHHBIE C OYPHBIM Pa3BUTHEM TEXHOAOTUH, HYyKIAIOTCS B CEPbE3HOM aHAAU-
3e. [IpogBuBHIIascd B IocAeqHee BpeMs TEHIAEHIINS TEXHOKpaTH3alluU IIPaBo-
BOT'0 PETYAUPOBAHHS BBI3BIBAET CEPLE3HbIE OITACEHUS: OMYIIIEeBACHHE TEXHOAO-
Ui, IIpeBpalleHle KOMIIBIOTEPHBIX IIPOrpaMM B CYOBEKTOB ITPABOOTHOIIEHUH
MOTYT IIPUBECTH K CEPHE3HBIM M HEIIPECKa3yeMbIM IIOCAEICTBUAM. DTH BOIIPO-
CBI HYy?KIAIOTCSI B OY€Hb CEPbE3HOM OCMBICACHUH U BHIPAOOTKE YETKUX U HEIIPO-
TUBOPEYUBBIX IIPABOBBIX PETYAITOPOB.
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AHHOTauus

BBeneHne. PaccMOTpeHbl COBPEMEHHbIE JOKTPUHbI B3aMOAENCTBUA HALMOHANBHOIO U MEeX-
LyHapoQHOro npaBocyausi. B coBpPeMEeHHyto aMoxy K K/H04YeBbIM M3 HUX OTHOCATCS JOKTPWHbI
rno6anbHOro KOHCTUTYLIMOHANM3Ma, KOHCTUTYLIMOHHOTO cyae6Horo auanora, cyne6Horo akTu-
BM3Ma, CBOGOAbLI YCMOTPEHUS U KOHCTUTYLIMOHHON MOEHTUHHOCTY.

Teopetndeckne ocHoBbl. MeTobl. AHANU3NPYIOTCA OOKTPUHaNbHbIE B3rNsAAbl y4EHbIX B 06-
NacTh KOHCTUTYLIMOHHOMO NMpaea M MeXAyHapogHOro rnpaea, peanu3yemble B NpPakTUKe op-
raHOB KOHCTWUTYLIMOHHOIO MpaBoCyAMst U MEXAYHapOAHOro npaBocyaus. [aHHble JOKTPUHbI
aHanorMyHO paHHee BO3HUKLUMM U aKTMBHO UCMOMb3YeMbIM B HACTOsILLEE BPEMS LOKTPUHAM
rocyAapCTBEHHOr0 CyBEPEHNTETA, BEPXOBEHCTBA KOHCTUTYLMK, Cy6CMANapHOCTH, MPONopLMO-
HaslbHOCTW, NPaBOBOW ONPERENEHHOCTM U HEKOTOPbLIM APYrM JOMKHbI MpuobpeTaTts obLume
YepTbl MYyGINYHO-MPaBOBOIrO KOHCEHCYCa B UX CyAe6HOM TONKOBAHWMN U MPUMEHEHUN B MEXY-
HapOJHbIX N BHYTPUrOCYAaPCTBEHHbIX OTHOLLEHMSX. CpaBHUTENBHO-NPABOBOW aHann3 u cu-
cTematm3aums cygebHbIX peLLeHnii, B TOM YMCIe Ha NpMMepe B3anMOAencTBus KoHCcTuTyum-
oHHoro Cypa Poccuickorn depgepaumm n EBponerickoro Cyga no npaBam YenoBeka, No3Bomnui
BbISIBUTb 06LLME NOAXOAbl B MOHUMAaHUM 1 peann3aummn COBPEMEHHbIX [OKTPUH KOMMpomumcca
1 YPerynupoBaHns pasHornacuii Mexay opraHaMmum MeXayHapogHOro U HauMoHanbHOro npa-
BOCYQVS.

B ocHoBe MeToponorMm nexar o6Lume 1 cneumnanbHbie MeTofbl, MPUMEHSEMbIE B OPUANYECKON
Hayke. MeTop CMCTEMHOro NoAxoAa NMo3BosnI BbISIBUTb OCHOBHbIE CTPYKTYPHO-(PYHKLIMOHASb-
Hble CBSi3N B 06OCHOBaHUM 1 BbIHECEHWUN PELLEHUIA OpraHamy KOHCTUTYLIMOHHOMO U MeXAyHa-
POAHOro NPaBOCYAMS Ha OCHOBE paccmaTpvBaeMbIX JOKTPUH. MeTof cpaBHUTENBHOIO NpaBo-
Be[IeHVS MOMOr YCTaHOBUTb O6LLEE N OCOGEHHOE B TONMKOBAHWM U NMPUMEHEHUN [OKTPUH B3a-
MMOJENCTBUS OPraHoB KOHCTUTYLIMOHHOIO 1 MeXAyHapoaHoro npasocyaus. B nccnenosanum
NPUMEHEH TakXe MeTof hopMarnbHO-OPUANHECKOrO aHanmn3a NCTOHYHUKOB KOHCTUTYLIMOHHOMO
npaea U MexXAyHapoAHOro npaea, PeLleHnii KOHCTUTYLIMOHHbBIX CY[0B U MEXAYHapPOAHbIX Cy-
noB, Bkntovas Cyn EBponeiickoro coto3a n EBponerickmii Cyg no npaBam 4enoBeka.
Pesynbratsl nccnegoBaHms. PackpbiTbl OCHOBHbIE HAY4HbIe MOAXOAbI K 060CHOBaHMIO CMbICNA,
cofepXXaHus 1 NPUMEHEHUS HOBbIX AOKTPUH rno6anbHOro KOHCTUTYLIMOHANM3Ma, KOHCTUTYLW-
OHHOIo cyae6Horo avanora, CygebHoro akTmemM3ma, cBo60bl YCMOTPEHUSA U KOHCTUTYLIMOHHOW
MOEHTUYHOCTW, aKTUBHO WUCMOSb3yeMbIX Hapsay C paHee BO3HUKLIMMYK JOKTPMHaMWU rocynap-
CTBEHHOrO CyBEPEeHWUTETa, BEPXOBEHCTBA KOHCTUTYLMM, Cy6CMANAPHOCTM, NMPOMNOpLMOHabHO-
CTW, NPaBOBOV ONPeAeNeHHOCTU Y HEKOTOPBLIMU APYrMW.
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O6cyxaeHne n 3akio4eHre. Ha ocHOBe aHanmn3a CHOXMBLLMXCS OAMCKYCCUA 060CHOBaHa He-
06X0QMMOCTb COBEPLLEHCTBOBAHNA B3aUMOAENCTBUS HALMOHANBHOrO NPaBoOCyaust U MeXay-
HapogHoro npasocyaus. NpumenntensHo K Poccuiickon defepaLum B NIOCKOCTU B3anMogen-
ctBua KoHctutyumornHoro Cypa Poccuiickont ®@epepaummn n Esponerickoro Cyga no npasam
YenoBeka 06pallaeTcs BHUMaHNE Ha akTyaslbHOCTb y4eTa NpuHUMNa KOHCTUTYLMOHHOW UAEH-
TUYHOCTW.

KntoyeBble cnoBa: HauvoHanbHoe npaBocyame, MexayHapoaHoe NpaBocyane, KOHCTUTYLIMOH-
HO-NPaBOBbIE OTHOLLEHWS, AOKTPUHbI, FNOGanbHbIA KOHCTUTYLIMOHANN3M, KOHCTUTYLIMOHHbIN CY-
OebHbIV gvanor, cyaebHbIn akTMBU3M, CBO60a YCMOTPEHWS, KOHCTUTYLIMOHHAA NOEHTUYHOCTb,
Cyn EC, KonctutyumonHein Cypn Poccuinckon ®epepaunn, EBponerickuin Cyn no npaesam 4ye-
noeeka

Ona umtupoBaHus: YmHoBa-KoHoxosa WM. A. HaumoHanbHOe npasocyane n MexayHapogHoe
npaBocyaue: COBPeMeHHble OOKTPUHbI B3aumopericteus // Mpaeocyaue/Justice. 2021. T. 3,
Ne 4. C. 116-139. DOI: 10.37399/2686-9241.2021.4.116-139.
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Abstract

Introduction. The article examines the modern doctrines of the interaction of national and
international justice in the sphere of constitutional and legal relations. According to the
author, in the modern era, the key issues include the doctrines of global constitutionalism,
constitutional judicial dialogue, judicial activism, freedom of discretion and constitutional
identity. The author believes that these doctrines, similar to the doctrines of state sovereignty,
the supremacy of the constitution, subsidiarity, proportionality, legal certainty (and some
others that arose earlier and are actively used at the present time), should acquire common
features of public-legal consensus in their judicial interpretation and application in international
and domestic relations. Using the example of the interaction of the Constitutional Court of the
Russian Federation and the ECHR, the problems of disagreements in the legal understanding
of these doctrines are revealed and it is proposed to draw attention to the need for bilateral
consideration of the principles of constitutional identity by national and international justice
bodies.

Theoretical Basis. Methods. The author analyses the doctrinal views of scientists in the field
of constitutional law and international law, as implemented in the practice of constitutional
justice and international justice. Comparative legal analysis and systematisation of court
decisions, (including by the example of the interaction of the Constitutional Court of the Russian
Federation and the ECHR), allowed the identification of common approaches in understanding
and implementing modern doctrines of compromise and settlement of differences between
international and national justice bodies in constitutional and legal relations.

The methodology is based on general and special methods used in legal science. The method
of the system approach allowed to identify the main structural and functional connections in the
justification and decision-making by the bodies of constitutional and international justice on the
basis of the doctrines under consideration. The method of comparative jurisprudence has helped
to establish both general and special approaches in the interpretation and application of the
doctrines of interaction between the bodies of constitutional and international justice. The study
also uses the method of formal legal analysis of sources of constitutional law and international
law, decisions of constitutional courts and international courts, including the Court of the EU and
the ECHR.
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Results. The paper reveals the main scientific approaches to substantiating the meaning, content
and application of the new doctrines of global constitutionalism, constitutional judicial dialogue,
judicial activism, freedom of discretion and constitutional identity. These are actively used in the
interaction with the previously emerged doctrines of state sovereignty, the supremacy of the
constitution, subsidiarity, proportionality, legal certainty and some others.

Discussion and Conclusion. Based on the analysis of the existing discussions on the topic of the
article, the author presents arguments in favour of improving the interaction of national justice and
international justice in constitutional and legal relations. In relation to the Russian Federation, in the
sphere of interaction between the Constitutional Court of the Russian Federation and the ECHR,
attention is drawn to the relevance of taking into account the principle of constitutional identity.

Keywords: national justice, international justice, constitutional law relations, doctrines, global
constitutionalism, constitutional judicial dialogue, judicial activism, discretion, constitutional
identity, EU Court, Constitutional Court of the Russian Federation, European Court of Human
Rights

For citation: Umnova-Konyukhova, I. A., 2021. National justice and international justice:
modern doctrines of interaction. Pravosudie/Justice, 3(4), pp. 116—-139. DOI: 10.37399/2686-
9241.2021.4.116-139.

BBenmenue

CTpeMAeHHe MEXXAYHapPOAHBIX W HAIMOHAABHBIX CYNOB K HHTETPATUBHOMY
IIPaBOIIOHUMAHHUIO U BBIPAOGOTKE OOIIMX IMO3UIUU IO (PyHAAMEHTAABHBIM BO-
npocaM NIyOAWYHOIO M YACTHOIO IIpaBa — TakoBa oOIeMHpoBad TEHICHIIVS
KoHIa XX — Hagaaa XXI croaetusi. Ha ¢oHe 3TOH TeHAEHIINH HabAIOIaeTCs 3a-
METHOE IIOBBIIIIEHHE POAU CYI0B B TOAKOBaHUU IIpaBa U IIPaBOIIPUMEHEHUU B
CHUCTEMAaX MEXIYHapOIHOTO M HAIlMOHAABHOIO HpaBOCyAus. B omnpenesreHHOHR
Mepe Bo3pacTaHte 3HAYMMOCTHU Cy0B B IIPABOBOM Pa3BUTHUH 00yCAOBAEHO IIPO-
1eccaMu rAobaAm3aIivui U qudppepeHIuaiy npaBa, B3auMOIPOHUKHOBEHUEM
IIPaBOBBIX KYABTYD, KOHBEPreHIIMEH HOPM MEXKAyHAapPOIHOTO IIpaBa M HAIUO-
HaABHOTO IIpaBa. /laHHbIe ITPOIIECCHI IIOCTEIIEHHO CTaAU BBICTPAUBATD ITaPaIUT-
My B3aUMOAEHCTBUS MEKIYHAPOIHOTO U HAITMOHAABHOTO IIPAaBOCYAUS, OCHO-
BaHHYIO Ha HOBBIX [IPABOBBIX JOKTPHUHAX.

TeopeTHYeCKHe OCHOBEI. MeToAbI

1. JoxmpuHbl 2106aN6bH020 KOHCMUMYYUOHANUIMA
U KOHCMUMYUUOHHO20 CY0ebHO020 OUAN02a 8 OMHOULEHUSIX
MeN0Y HAUUOHATbHBIMU U MEHKOYHAPOOHBIMU cYoamu
B COBPEMEHHYIO 3II0XYy TE€HACHIIMN KOHBEPIC€HIIMN MEXKAYHAPOAHOTO U HAITHUO-
HAABHOTO IIpaBa, WHTEPHAIMOHAAM3AIIUMH KOHCTHUTYIIMOHHOTO IIpaBa 00YyCAO-
BHUAM BO3HUKHOBEHHE [OKTPHHBI T'AOGAABHOTO (MEXKIAYHAPOMHOTO) KOHCTHTY-
uuoHaau3Ma. OUEBUIHO, YTO TAODaAM3AIMs KOHCTUTYIIMOHHOTO IIpaBa UMEET
peaeAbl, (POPMUPYIOIIHMECS II0[ BAUSIHHEM HAIIMOHAABHOM W KOHCTHTYIIHMOH-
HOM MAEHTHUYHOCTH IOCYyAapCTB, YCAOBUH KHN3HH KOHKPETHOM CTpaHbl, IpaBoO-
BO#M KyABTYPBI U JarKe YPOBHSI PA3BUTUS LIUBHAU3AIUHU B IIEAOM. B 31O CBsI-
31 MHTEPEC MPEACTABASIOT IIONBITKH AEUIEOAOTH3AIINY KOHCTUTYIIHOHAAU3MA
U BBIXO/Ia Ha OOIIEYEAOBEUECKHUE TYMAHUTAPHBIE U HPABCTBEHHBIE KPUTEPUU
obuiero raobasbHOroO mpasa. [loaydaeT pa3BUTHE TAKXKE U OIEPAIIHOHHO-IIpa-
BOBOU TIOAXO/ MUATHOCTHUKU TAODaAbHO# MHTerpaluu Ipasa. Tak, mpodyeccop
Yabpux K. Ilpetic, momnyckast HapsiAy ¢ HAIMOHAABHON KOHCTUTYIIHEH MeXKIyHa-
POMHYI0 KOHCTUTYILIMOHAAM3AIHUIO, PACCMATPHUBAET YETHIPE OCHOBHBIX WHIUKA-
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TOopa JAHHOTIO Ipoliecca. Bo-mepBbIX, 3T0O IIPaBOBBIE 003aTEABCTBA TOCYyJAPCTB
10 OTHOIIIEHHWIO K APYIHM IOCyZapcTBaM H K MEXKAYHapOTHOMY COODIIIEeCTBY.
Bo-BTOpBIX, 3TO (pyHIAMEHTAABHbIE MEXAYHAPOAHO-IIPABOBble HOPMBI jUS CO-
gens, KOTopble OTHOCATCS K chepe OOIINX BOIIPOCOB YEAOBEUYECTBA, 3aKPEIIACH-
HBIX B MEXXIYHAPOILHOM CoobIIecTBe. B-TpeThUX, 9T0O MEXaHU3MBbI CO3/IaHUS OfI-
HOCTOPOHHUX 003aTEABCTB Uepe3 T'MOPUAbl JOTOBOPOB U 3aKOHOB, K KOTOPBHIM
OTHOCSATCH [IOTOBOPBHI MHUPOBOTO IIOPSAKa HAW MHOT'OCTOPOHHHE MEXKAYHAPO.-
HBIE JIOTOBOPHBI C «KBAa3UYHUBEPCAABHBIM 4YAeHCTBOM» (YcraB OOH, mexmayHa-
POmHBIE TIAKTHI O ITpaBax deaoBeka, KouBenimna OOH o mopckom mpaBe U ap.).
OHHU HpenCcTaBAFIOT IIHPOKHE HAW Jaske BCeoOIIre HMHTEPEeChl M IIeHHOCTHU U
MOTYT paccMaTpUBaThCd KaK BOIIAOIIEHHE KOAAEKTHBHOH BOAW UE€AOBEYECTBA.
B-4eTBepTHIX, BO3HUKAET HHCTUTYT HE3aBUCHMOM MEXKIYHAPOTHOU CymeOHOM
BAACTH KaK BaxXHbBIH IIIar Ha IIyTH K KOHCTUTYIIHOHAAU3AIIUN MEXIYHAPOIHOIO
coobmrectna [Preuss, U. K., 2010].

Ha3BanHble WHAVKATOPBI OAT HU3MEPEHUT MEXIyHApPONHOH KOHCTHUTYIIHO-
HaAM3allH YKa3bIBaIOT Ha OOLIHOCTE IIPABHA MEKIyHAPOMIHOI'O, MEKIoCyaap-
CTBEHHOI'0 M HAIIHOHAABLHOTIO (TOCYZapCTBEHHOI'0) YPOBHEH HMHTErpaluu U B3a-
HUMOOEUCTBHUS.

CoBpeMeHHbIE HCCAEIOBATEAN OTMEYAIOT IIPOIIECCHI CyAeOHOM KOHCTUTYIIH-
OHAAM3AIIMH Ha MEXIyHapOAHOM YPOBHE aHAAOTHYHO TOMY, KaK 3TO IIPOHCXO-
ouT B rocyzapcerBax. Tak, A. Ilerepc B KauecTBe OLHOIO K3 BasKHEHIITHX dAe-
MEHTOB A00aABHOM KOHCTHUTYIIHOHAAW3AIIUMN PaCcCCMaTPHUBAET IOBBIIEHNE 3HA-
YeHHUd IIpaBa B pa3pellleHUH MeX/IyHapOIHBIX CIIOPOB B Pe3yAbTaTe II0SIBACHUSI
MEXIyHapPOAHBIX CYZOB M TPUOYHAAOB C KBa3M0OsI3aTEABHON IOPUCOUKIINEH,
OCYILIECTBASIONINX CyAeOHbIH KOHTPOAb 3a BHYTPUIOCYIAPCTBEHHBIMH aKTaMHU
[Peters, A., 2009]. K. [I3x. AabTep BbIAEASET KATETOPHUIO MEKIyHAPOIHBIX KOH-
CTUTYLIMOHHBIX CYZOB, ITPOTHBOIIOCTABAAA WX MEXAYHAPOIHBIM CyIaM, AWIIb
IIPUBOAAIIIMM HOPMEBI IIpaBa B HCIOAHEHHE (international enforcement courts)
[Alter, K. J., 2014].

[Ipr3HaHue MeXAYHapOLHOTO KOHCTUTYIIMOHHOI'O IIPaBOCYOHS He Ioapa-
3yMeBaeT ITOAHOT'O IIOTAOIIEHHS KOHCTHTYIIMOHHOIO ITPOCTPaHCTBa U KOHCTHU-
TYILIMOHHO# cyZmeOHO# BAACTH IOCYAapCTB TAOOAABHBIM KOHCTHUTYIIMOHHBIM IIpa-
BOM U IIPaBOCyAHEM MEXKAYHAPOAHOIO YPOBHA. CyILIECTBYIOT Y€TKO BBIPAsKEeH-
HbIEe IIPEAEAbl TAOOAABPHOM HHTEPBEHIIMH B HaAIIMOHAABHYIO HIEHTHUYHOCTH U
roCyJapCTBEHHBIN CyBepeHUTEeT. MUupoBasd UCTOPHUS PeaKIIUU I'ocyJapcTB M UX
BBICIINX CYZOB Ha IIONBITKH BTOPKEHUS MEXIYHAPOIHBIX CYZOB B KOHCTHUTY-
[IMOHHYIO HAITHOHAABHYIO HAEHTUYHOCTE CTPaH PA3ANYHBIX KOHTHHEHTOB TOMY
cBHUIETeALCTBO. Hanboaee SpKuil mpuMep — peasbHas KapTUHA IPOTHBOPEYHU-
BBIX OTHOIIeHUH Mexkay EBponeiickum Cymom 1o mmpaBaMm deaoBeka (ECITY) u
LIEABIM PSZIOM T'OCYyZapCTB — YYACTHHKOB EBpomeficKol KOHBEHIIHH O 3aIllyTe
IIpaB YeAOBeKa M OCHOBHBLIX CBOOOJ Ha (pOHE CaMOTO IPOABUHYTOIO B MHpPE
MezkcyneoHoro BzaumoneticrBus ECITY u HalmmOHAABHBIX CYIO0B.

Hapneaenve mMexRayHapOOHBIX CyOB BAACTBIO KOHTPOAS Hal 3aKOHOIATEAb-
CTBOM H IIPaABOIIPUMEHUTEABHOM IPaKTHKOH TOCyZapCTB MOXKET paccMaTpH-
BaTbCd KaK BasKHBIH aClleKT KOHCTUTYIIMOHAAN3AIINY MEXIyHAapPOIHOIO IIpaBa
AWIITE B IIpeeAax, YCTaHABAUBAEMBIX CAMHMH rocyzapcrBamMu. [I3k. YadcTaotin
B 9TOM KOHTEKCTE€ PE30HHO PasMBIIIAGET O TOM, UTO €CAW MeXAyHapomgHbIe
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CyZbl MOTYT BAWSATH Ha OEeATEABHOCTb HAIIMOHAABHBIX 3aKOHOMATEABHBIX, HC-
IIOAHUTEABHBIX U CyAeOHBIX OPTAaHOB, TO 3TO IIOJAHUMAET BOIIPOCHI HEOOXOIHUMO-
CTH AEMOKPATUYIECKOI0 KOHTPOAST U KOHCTUTYIIHMOHHBIX rapanTuii [Ulfstein, G.,
2014, p. 852].

OcyniecTBAsISS KOHTPOAb, MEXKAYHAPOAHbIE CYAbl HATAAKHBAIOTCH Ha IIpele-
ABI BHENITHETO BMEIIATEABCTBA, OIIPeAeAdeMble BEICIIIMMH HAITHOHAABHBIMH OP-
raHaMH KOHCTHTYIIMOHHOIO cyzebHOoro KoHTpoAs. KOHCTHUTYIIMOHHBIE CyObl U
BepPXOBHBIE CyAbl (POPMHUPYIOT, 06pa3HO FOBOPSI, KOHCTUTYIIMOHHBIY IITUT COO-
CTBEHHOM IIPEpPOTaTUBEI U, 0A3UPYSICH HA KOHIEHIIHIX I'OCYAapCTBEHHOTO CY-
BEPEHHUTETA U BEPXOBEHCTBA HAIITMOHAABHOH KOHCTUTYIIHH, OIIPENEASIOT, MOTYT
HAY He MOTYT MEXIYHapPOAHbIE CYyAbl OIIEHUBATH COOTBETCTBHE KOHCTHUTYIIHMOH-
HBIX HOPM HOpMAaM MeXIyHapOoaHOTO IIpaBa. [ag pelreHus 0003HaYeHHBIX IIPO-
0AeM B3aHUMOIEUCTBUSA COBPEMEHHON MUPOBOM MPaAKTUKON HaMIEH aATOPUTM —
MOKTPUHA KOHCTUTYIIHOHHOTO CyAeGHOro AHUaAoTa, KOTopas OonpaBabIBaeT cebs
KaK CIIOCO0 IITPUMUPEHUS HAIlMOHAABHBIX HHTEPECOB U IIPHOPHUTETOB IOCY-
[apCTB, C OHOM CTOPOHBI, B UX CTPEMAEHHI IIPHU3HABaTh cebsa 4acThI0 MEXKIy-
HapPOIHOI'O COOOIIECTBa, CAEHOBATH OOIIMM MEXKAYHAPOIHO-IIPABOBBIM CTAaH-
mapTaM [IUBHAH3AIIHOHHOIO PAa3BUTHUS, C APYTOH CTOPOHEI.

JloKTpHHa KOHCTHUTYIIMOHHOTO CyZeOHOI'o muaasora IIHUPOKO BocTpeboBaHa
CerofHs B OTHOLIEHUAX MEXKAY MEXAYHAPOOHBIMH KM HaIlMOHAABHBIMH Cya-
MU pas3HBbIX YPOBHEH M BHAOB. B paMKax eBpoIIeHiCKOro mnpaBolIopsangkKa dTa
OOKTPHHA TECHO CBsS3aHa C MEXaHHU3MOM B3aHMOAEHCTBHA MEXKIY HAaIlHOo-
HAABHBIMH U €BPOIEHCKHMH CyZaMH B BO3MOXKHBIM HCIIOAB30BaHHEM IIPO-
Leaypbl IpeaBapuTeAbHOH cchlaku [Claes., M., et al., eds., 2012]. A. MeiiBese
u M. CHea maroT pabodee oIpefeAeHHE KOHCTHUTYIIMOHHOTO AHAaAOTa U IIpe[-
AaralT pa3AnMYHbBIE ITIOAXOABI K aHAAW3Yy MAaHHOW MOKTPHHEI. [lo X MHEHUIO,
KOHCTHUTYITHOHHBIN THUAAOT SIBASIETCS «...TIPOIOAKEHHUEM UMITAUITUTHO AU DKC-
IIAUIIUTHO C(POPMHUPOBAHHBIX KOMMYHHUKAIIUN MEXKAy OABYMS HAU Ooaee CyOb-
eKTaMHU, XapaKTePHU3YIOIIUXCsI OTCYTCTBHEM TOMUHUPYIOIIETO CYOBEKTa — HAU
0 KpaiiHell Mepe OpPEKETHHIOM MAOMHHHUPOBAHUA — C OOIIMM HaMepeHHEeM
VAYYIIHUTE IPAKTHUKY TOAKOBAHHS, [IEPECMOTPAa, HAIIMCAHUS UAHW BHECEHHUS I10-
IpaBoOK B KoHcTuUTyLuM» [Meuwese, A. and Snel, M., 2013]. Koneunaa meab
KOHCTHUTYIIMOHHOTO AHaAora — ob0ecliedeHHe COOTBETCTBHS IIPaBOTBOPYECTBA
U [PaBOIPHMEHEHHUS KOHCTUTYIHMOHHBIM HOPMaM H HMIIAEMEHTAIIUU KOH-
BEHIIHOHHBIX HOPM B KOHCTHUTYIIMH C ILIE€ABI0O UX NaAbHEHIIIEro HCIIOAHEHUS.
CyTb KOHCTHUTYIIMOHHOI'O CyneOHOro qUaAOra COCTOUT, KaK IIPEACTABAIETCS, B
OCYILIECTBAEHUH IIPABOBOI'O PeKUMa B3aUMOAEHCTBUS: BO-IIEPBBIX, OCHOBAH-
HOT'O Ha IIapuTeTe U pPasAeAeHHUU cep KOHCTUTYIIMOHHOIO PErYAHNPOBAaHULA U
KOHCTHUTYIIMOHHOTO CyAe0HOr0 KOHTPOAST; BO-BTOPBIX, II0APa3yMeBaIOIIeTO UC-
II0OAB30BaHHE CPEACTB MHPHOTO YPETYAHPOBAHUS CIIOPOB U CTPEMAEHNE MUHH-
MHU3UPOBATh KOH(MAHKT, IPOBEAEHHUE [I€PETOBOPOB U JOCTHUKEHHUE KOHCTHUTY-
IITMOHHBIX COTAAIIEHHUH; B-TPEThUX, OA3UPYIOUIETOCTd Ha €IHHON METOLOAOTHUH
U BbIpab0oTKe OOIINX IOAXOO0B IIyTeM KOHCTUTYIIMOHHOTO KOMIIPOMUCCA U JI0-
CTUKEHHUI KOHCTUTYIIMOHHOI'0O KOHCeHcyca. [Ipu 3ToM HeraTuBHOE pearupoBa-
HUE TFOCyJapCTB MOXKET IIPOSIBAATHCS HE TOABKO TOYEUYHBIM 00pa3oM B CBA3HU
C (paKTHYECKUM HEIIPUATHEM aKTOB MEXIYHAapOMHOTO CyHa, PacXOMAaIUXCs
C KOHCTUTYILIMOHHBIMH II€HHOCTIMH U HHTEepPecaMH, HO U IIyTeM (popMHpOBa-
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HUS KOHCTUTYIIMOHHO-IIPABOBOI'0 MeXaHHU3Ma, OPUEeHTUPOBAHHOIO Ha obecrie-
YeHHE OLEHKU U CAEPKAHHOTO BOCIIPHUATHUS PEHIeHUH MeXIyHapOomgHOTO cyna
B IIONOOHBIX CUTYaIIUIX.

Takum o6paszom, KaroueBas JOKTPHUHA TAOOAABHOIO KOHCTHUTYIIHOHAAW3MA U
cynebHOM KOHCTHUTYIIMOHAAM3aIlUH, BBbIABHIaeMas COBPEMEHHBIMU IIpaBOBe-
IaMu, KPoeTcss B (POPMyAE «KOHCTUTYIITMOHHBIN CymeOHbIN mauasor». Ha ypos-
He IPHUHSTHL CyJaMH pPeIIeHHE KOHCTUTYILHOHHBIE HIEH IIepeMeIaloTCs de-
pPe3 TpaHULBI U, JOTOAHAS (PEHOMEH «CyaeOHOM TA0baar3aIiimy, CIIOCOOCTBYIOT
«IIEPEKPECTHOMY OIIBIACHHIO» PA3HBIX ITPABOBBIX KYABTYP. MekayHapoaHble U
pervoHaAbHBIE CYAbl U TPUOYHAABI BCE Yallle IIUTHUPYIOT U CChIAAIOTCS Ha pellle-
HUg npyr apyra. CyneOHbIE uasor pa3BUBaeTCd KakK B TOPH30HTAABHOM, TaK U
B BEPTHUKAABHOM HallpaBaeHUdIx [Vadi, V., 2015, pp. 557-558].

Kak ormeuaetr B. Banu, Ha ropu30HTaABHOM YPOBHE HCIIOAB30BaHHE KOHCTH-
TYILIMOHHBIX HUAeH pasHBIMH MEXXIYHAPOOHBIMHU TPUOYHAAAMU II03BOASIET IIPE-
OTBPaTUTh (PParMeHTAIMI0 MEXKAYHAPOAHOI0 IIpaBa: 3aWMCTBYs KOHIIEIIITUH
Y OPYTUX MEXAYHAPOOHBIX CYLOB, OHH CIIOCOOCTBYIOT YKPEIIACHHIO €OUHCTBA
npaBocyaud. HarmmoHaabHbBIE CYIBI TAKKE MOTYT IPUHUMATH BO BHUMaHUE TO4-
Ky 3PE€HHS CyOB APYTUX T'OCYAAaPCTB IIPHU PACCMOTPEHUN aHAAOTHYHBIX CIIOPOB
[Vadi, V., 2015, p. 564]. BepTukaabHagd MUTpaus KOHCTUTYIIMOHHBIX UAeH U3
KOHCTHUTYIIMOHHOI'O IIpaBa Ha PETHOHAABHBIM M MEXKAYHAPOAHBIH YPOBHH de-
pe3 yCBOeHHe OOIIMX IIPHUHITUIIOB IIpaBa UAHW MEKIYyHaPOAHOTO OOBIMHOIO IIpa-
Ba [eAaeT BO3MOXKHBIM JHUAAOT MEXKIY HAIIMOHAABHBIMH KOHCTHUTYIIMOHHBIMHU
CyZlaMH, C OIHOH CTOPOHBI, U MEXIYHAPOAHBIMH CyLaMH — C APyroi. OToT nua-
AOT TIOPOIUA OBIIYIO0 AEKCHUKY, COAEHCTBYIOIIYI0 KPYTOBOM MUTPAITUH KOHCTHUTY-
IIMOHHBIX UEH: OT KOHCTUTYIIMOHHBIX CYIOB — B MEXAYHAPOAHbIE 1 0OpaTHO —
B KOHCTUTYIIMOHHEBIE. [Too6HOe HCIIoAb30BaHue KOHCTHUTYIIMOHHEBIX Hael oTpa-
JKaeT «oyX BeKa» — IIpaBoBoY namopaausm [Vadi, V., 2015, p. 565].

JloKTpuHA KOHCTHUTYIIMOHHOIO CyneOHOro muasora, IoapasyMeBaroliad HC-
IIOAB30BaHME MEXaHH3MOB COT'AACOBAHUS ¥ KOMIIPOMHCCA, aKTUBHO BHEOPAET-
CSl CETOHS BO B3aMMOJEHCTBHU KOHCTUTYIIHOHHBIX HAM HHBIX BBICIIHX CYZIOB
u ECITY'. B 1aHHOM CAy4Yae IIPOCAEKHUBAIOTCS ABE MTPOTUBOOOPCTBYIOIIUE TEH-
OEHIIUU: CTPEMAEHHE KOHCTHUTYIIMOHHBIX, MHBIX BBICIINX CyAOB IIOMYEPKHYTH
BTOPUYHBIN XapakTep npaBa EBporeiickoll KOHBEHIIHH O 3aIllUTe IIpaB YeA0Be-
Ka U OCHOBHEBIX cB00OO[ (masee — KOHBEHIIHSI) IT0 OTHOIIIEHHIO K HAIIMOHAABHBIM
KOHCTUTYyIHaM U NonbITKH ECIITY nomaduHUTE HAallMOHAABHOE ITPaBO, BKAIOYAd
HallMOHAaABHBIEe KOHCTUTYIINH, IToAOKeHUSIM KouBeHIMH. KOHBEHIIMOHHO-KOH-
CTUTYLIHOHHBIE KOH(PAUKTEI CBUAETEABCTBYIOT HE O IIPOTHBOPEYNH Mexkay KoH-
BeHIIMEH KaK TaKOBOH M HAIIMOHAABHBIMH KOHCTUTYIIUSMH, & O KOAAU3HUH TOA-
KOBaHHUS KOHBEHIIHMOHHOIO IoAoKeHus, nanHoro ECIIY B mocTaHOBAEHHM II0
KOHKPETHOMY €AY, YU IIOAOKEHUH HAITMOHAABHBIX KOHCTHUTYIIHH, B TOM YHCAE B
HUX UCTOAKOBAHHU KOHCTHUTYIIMOHHBIMHU CYAaMHU (HAHW APYTHMHU BBICIINUMH Cyaa-
MU, HaIEAEHHBIMH aHAAOTUYHBIMHU IIOAHOMOYHSIMHU).

[Toka3aTeAbHOM B 9TOM IIAQHE SIBASETCS MIPAKTUKA BBICIIHX CYAOB €BPOIIEHCKHX
cTpaH, IpUBeAeHHAas B 0630pe, IIpeAcTaBAeHHOM B IlocTaHoBA€HHUN KOHCTUTYITHOH-
Horo Cyna Poccutickoii deneparnuu ot 14 mroas 2015 r. Ne 21-TI. URL: http:/ /www.
consultant.ru/document/cons_doc_LAW_182936/.
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OKcrnepThl OTMEYAIOT, YTO B AEHCTBYIOIIEM CyOCHAMapHOM MeXaHH3Me 3a-
LITUTHI ITPaB YeAOBeKa YpPeryAupoBaHue KOH(MANKTA HEBO3MOKHO B OTHOCTOPOH-
HEM ITOPAIKE TOAKOBATeAbHOU nesTeAbHOCThi0 ECITY, mpHopUTETHBIM IBASIETCH
pas3BUTHE AHAaAOTa MEXIY CyLaMU U B3aWMHBIH ydUeT IIPaBOBBIX Ho3unui [Hc-
oAWHOB, A. C., 2016, c. 133]. Cpenu apKuUX IPUMEPOB yCIIENTHOTO CyAeHCKOro
[rasora €BPOIIEMCKOro M HAIIMOHAABHOI'O IIPABOIIOPAAKOB 3KCIIEpTaMU BBIIE-
asercda cepus nea ECITY u BepxoBHoro Cyna CoemuuenHoro KopoaeBcTBa 1o
BOIIPOCY O IOIIYCTHUMOCTH HCIIOAB30BaHUS IIOKa3aHUM OTCYTCTBYIOILIHNX CBHUIE-
TeAell B yTOAOBHOM ITPOIIECCE M UX BAUSHHS HA OLIEHKY CIIPaBEIAUBOCTH Cyne0-
HOTO pa30HpaTeAbCTBAa.

B Teuenue goaroro BpemeHu ECIIY B rmocTaHOBAEHUSX IO JAaHHOU mIpobae-
M€ MCXOJHA U3 TOTO, YTO HMCIOAB30BaHHE CBHAETEABCKUX IIOKA3aHUM B caydae
HEBO3MOXKHOCTH [OIIpOoca CBUAETEAS IIPUBOAUT K HapylIeHUIO cT. 6 KoHBeH-
UK B TeX AeAaX, I'Zle TakKWhe IIoKa3aHUd ObIAM «€QUHCTBEHHBIM HAW peIlaro-
mM» (sole or decisive) mokazareabcTBoM. K cepenmue 2000-X IT. aHTAHHCKUE
CyObl IIPHUIIAU K BBIBOAY, YTO CTOAb OJHO3HAYHOE IIPaBHAO HE B IIOAHOHM Mepe
coorBeTcTBYeT rapaHtTuaMm § 3(d) cr. 6 KouBeHIIMH BBHUAY CBOe HU3AUIITHEH
JKECTKOCTH?.

B 2005-2006 22. 8 x00e paccmompeHust HA HAUUOHATbHOM YposHe Oen Ane Xa-
eaiist u Taxupu npomue Coedunennozo Koponeecmea (Al-Khawaja and Tahery
v. United Kingdom) (No. 26766/05 and 22228/06) BepxoseHublii Cyo CoeduHeHHO-
20 Koponiescmea, demanvHO U YyeaxumesnbHO NPOAHANUSUPOBAS NOCAe0080MENbHYIO
npaxmuxy ECITY, 3arxntouun, umo, Hecmompsi Ha UCNOb308AHUE NOKA3AHUL omcym-
cmeyrouiux ceudemesieli KaKk peularouiux Uiu eOUHCMBEeHHbLX 00Ka3ameabLcmas, npago
3aseumeell Ha cnpagednusblii cyo He b0 HapYULeHO, NOCKOAbKY Cnpasedileocms
npoyecca 6blL1a 3aWUULEHA COOMEEeMCmMEYUWUMU NPOUECCYANbHBIMU 2aPAHMUSL-
MU, KOMNEHCUPYOWUMU «YULeMAeHHYIO» No3uyuUo 3awumst. Hecmompst Ha npeoso-
JKeHHYo apeymeHmayuro, Yemeepmas Cexuyus Cyoa ycmaHosuna 6 0aHHbLX 0enax
HApyweHue KOHEEHUUOHHbLX NoJoskeHull’. AHzaulickue enacmu nodanu xodamaii-
cmeo o nepedaue dena 8 boavwyro nanamy, a Bepxosnwiii Cyo, pacemampusast 0eno
Horncastle, 8H068b npoaHanusupoeas KOHEEHUUOHHYI0 NPAKMUKY, NPUULes K 861800y,
ymo cm. 6 Koneenyuu He npedycmampusaem sKecmrKoz20 NPUMeHeHUs. NPasuid eOuH-
CMeeHH020 UNU peuwlarouiezo dokazamenvcmea, u npusean ECITY npuname ezo cmo-

2 TlepBOHa4YaAbHBIM HCTOYHHUKOM Ioaxona BepxoBHoro Cyna cTaAu pelleHHs ATIeAAsi-
muoHHoro cyaa (Court of Appeal), KOTOPBIH B CBOMX IIOCTAHOBAEHHUSX aHAAN3UPOBAA
KOHBEHIIHOHHYIO IIPAKTHUKY, IOCACICTBUSI PA3ANYHBIX TOAKOBaHUi cT. 6 KoHBeHIINH,
a TakxKe IIpefsarasn cOOCTBEHHOe BHEHHE BBIXOAA M3 BCTaBIIEH Ilepes; HUM IIPO-
6aeMbl. CM.: R. v. Al-Khawaja [2005] EWCA Crim. 2697, R. v. Tahery [2006] EWCA
Crim. 529, R. v. Horncastle and Others [2009] EWCA Crim 964 // The European
Court of Human Rights: Al-Khawaja & Tahery v. United Kingdom (Eur. CT. H. R.).
Published online by Cambridge University Press: 20 January 2017. URL: https://
www.cambridge.org/core/journals/international-legal-materials/article/abs/
european-court-of-human-rights-alkhawaja-tahery-v-united-kingdom/.

3 Cwm.: Al-Khawaja and Tahery v. the United Kingdom, No. 26766/05 and 22228/06.
20 January 2009 // The European Court of Human Rights: Al-Khawaja & Tahery v.
United Kingdom (Eur. CT. H. R.). Published online by Cambridge University Press:
20 January 2017.
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pory®. 15 dexabps 2011 2. Boavwas narama Cyoa, noemopHo pacemompes 0ena
Al-Khawaja and Tahery, no cymu co2nacunacsb ¢ apeymeHmamu AH2AUUCKUX cyoos,
omowwia om npedvloywelli NPpaKkmuku U YcmaHo8uald nooxod, KOmMopblil UCKAIOUA-
em agmomamuuecKkull 8bl800 0 HapyuleHUU cm. 6 AUb 8 C8s13U C NPABUNOM €OUH-
CMBEHH020 UNU peulatoujezo dokazamenvcmaa 6e3 yuema KOMNEHCUPYWUX Npo-
ueccyanbHbLX 2apaHmuil 8 KoHikpemHom dene®. B 2014 200y Cyo, paccmompeeg 0eno
Horncastle, 3agepuwiun 0aHHbLl cydelickull ouanoe U He Hauesl HapyueHus npas 3a-
sieumenetis.

Ha mannom mpumepe BuaHO, 4To BepxoBHEIN Cyn KopoaeBcrBa u ECIIY B
Xoze oOMeHa PeIIeHHUSIMH II0 BOIIPOCY HCIIOAB30BaHHA ITOKA3aHUN OTCYyTCTBY-
IOIUX CBHAETEAeH He OrPaHHYHANCH OTChIAKAMH K IIpaKTHUKE APYr Apyra, OHU
IpH3HaBaAu (PaKT AHAAOTa. OTO OBIAO IPOAEMOHCTPHUPOBAHO OMUIINAABLHBIM
upecc-peauszom ECITY B neae Horncastle, 3aroAOBOK KOTOPOTO OBIA CAEIYIOIIIHM
QaBepiienue cyaetickoro nuasora ECITY u cynoB CoenmnHenHoro KopoaeBcrBa
II0 BOIIPOCY UCIIOABL30BAHHS IPOU3BOAHBIX JOKA3ATEABCTBY’.

OT OIIMCaHHOIO BBIIIE CYAEHCKOTO AMasora B yCAOBHUSX €OUHON KOHBEHIIH-
OHHOM IMapaUurMbl CAEAYET OTAMYATL OUAl0Z 8 paMKaX 080TiICMBEHHOU KOHCMU-
MYYUUOHHO-KOHBEHYUOHHOU napadu2mbsl, B KOTOPOM CyIbl CTPEMATCH K OTbICKa-
HHIO HAIAEXKAaIer0 COOTHOIIEHHS KOHBEHIIHMOHHBIX U KOHCTUTYIIMOHHBIX (Ha-
IIMOHaABHBIX) cTaHAapToB. [eao Gorgulu, paccMoTpeHHOEe KOHCTHTYIIMOHHBIM
CynoMm 'epMaHUU IIOCAE IPUHATHS COOTBETCTBYIOIIETO ITocTanoBaeHus ECITY®,
MOZKET CAYZKHUTH IIPUMEpPOM IIOMCKAa IIOAXo4a, Haubosee COBMECTHUMOIO C KOH-
BEHIIMOHHBIMH HOPMAaMH, HO IIPU 3TOM OTPAHHYEHHOI'0 IIPHOPUTETOM KOHCTH-
TYLIMOHHBIX HOPM.

KOHCTUTYITMOHHBIN CyneOHBIM AUaAor Hoapa3yMeBaeT HCIIOAHEHHE HAallHo-
HaAbHBIMU cyaaMu pettenuit ECITY. B aTom KOHTEKCTe BO3HUKAET BOIIPOC, IBAL-
eTcsa au obpairierre B KoHcruTynoHHbIH CyZ IIPH3HAKOM HCYEPIIaHUS CPEACTB
BHYTPHUTOCYOAPCTBEHHOM CyIeOHO#M 3aIUThI B TE€X CAydYasx, KOTZAa 3TO BO3MOXK-
HO? B eBpormelickux crpaHax, Bkatouas Poccuiickyio deneparuio ([locranoBae-
Hue Koncruryimonsoro Cyna Poccutickoit deneparnu ot 14 mnroass 2015 . Ne 21-
1), mOMUHUpPYET IIO3UIHA, COTAACHO KOTOPOH CyZ KOHCTUTYIIMOHHOH IOPHUCAVK-
IIMU B OLIEHKE HAIIMOHAABHOT'O 3aKOoHOomaTeAbcTBa cTouT Bhlilie ECITY. [Tpu aToM
TIPU3HAIOTCS KOHCTUTYIIMOHHAasT opucaukiius ECITY, o6s3aTeAbHOCTH €ro pe-
LIEHWH, €CAH 9TO He IIPOTHBOPEYUT KOHCTHUTYIIHH rocyrapcTBa. HarmoHaabHBIH

* Cwm.: R. v. Horncastle & Others [2009] UKSC 14 // The European Court of Human
Rights: Al-Khawaja & Tahery v. United Kingdom (Eur. CT. H. R.). Published online
by Cambridge University Press: 20 January 2017.

°> Cwm.: Al-Khawaja and Tahery v. the United Kingdom [GC], No. 26766/05 and
22228/06. 15 December 2011. URL: https://www.echr.coe.int/Documents/Cases_
list 2011_ENG.pdf.

¢ Cwm.: Horncastle and Others v. the United Kingdom, No. 4184/10. 16 December 2014.

7 CwMm.: ECHR 376 (2014), 16.12.2014. URL: https://european-court-help.ru/baza-
reshenii-evropeiskogo-suda-espch-na-russkom-iazyke/.

8  Cwm.: Gorgulu v. Germany, No. 74969/01, 24 February 2004. URL: https://hudoc.
echr.coe.int/.
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KOHCTUTYIIMOHHBIN CyZ MOXKET, OJHAKO, HU3MEHUTH CBOIO IIPABOBYIO ITO3HIIHIO,
ecau niocuutaetr peienre ECITY B Goablllefi Mepe COOTBETCTBYIOIIIMM OCHOBAM
KOHCTUTYIIMOHHOTO CTPOS U APYT'MM KOHCTUTYIIMOHHBIM ITOAOXKEHUSIM.

K npuwmepy, KoncmumyyuonHulii Cyo @PI" omkaszancs paccmampueams KOHCMU-
MyyuoHHYy xxanody 3aseumens e 2001 2. neped mem, xax mom obpamuncst ¢ ECITY.
MaxcumansHo usbezast 803MOIHKHO20 KOHPAUKMA NPABONOPSIOK08 U cmpemsice obecne-
YUMb UCNOSHEeHUEe MeXKOYHAPOOHblLX obszamenvcms, KoHcmumyyuoHHblli Cyo OPI
npuwien K 8ol800y, umo ucnosHeHue nocmaroeneruli ECITY siensemest KoHcmumyuyu-
OHHOU 00513aHHOCMBIO HeMeuKux enacmetl, a KOH8EeHUUOHHAS 3auUma npas uesiose-
Ka AQHAI02UUHA CUCMeMe 3aULUMbL OCHOBHbIX KOHCMUMYYUOHHbBLX Npas, Ho Npu 9mom
NPUBEPHEHHOCL KOHBEHUUOHHBIM 00513amesnbemeam He MOoxem npusooums K Ha-
pyweHuro pyHOamMeHmanbHbLX OCHO8 KOHCMUMYUUOHHO020 NPasonopsioKa, CO30aHH020
Ocroeroim 3arorom®. TToavsysice darHoll KoHcmpykyuell, KoncmumyuuorHolii Cyd
@PI" cmoe omolimu om cobcm8eHHOU nperoe 8blparKeHHOU No3UYUU no 0eny u npu-
3Hamb nocmanosierHue ECITY nodaexkauum UCnonHeHU.

HeszaBrcumMo oT ypoBHA M XapaKTepa HOPM IIpaBa, IIOJAEXKAIIMX TOAKOBA-
Huto, B npaktuke ECIIY mpoucxoauT mpoiiecc COAMKEHUS UAU 1asKe COBIame-
HUS [IPpaBHA TOAKOBAHHS KaK BHYTPHUTOCYJAPCTBEHHBIX, TaK U MEXIyHAPOIHO-
IIPaBOBBIX HOPM. OTOT IIPOIIECC CAEAYET IIPU3HATHb €CTECTBEHHBIM, IIOCKOABKY
Takoe COAMIKeHNe COmeHCTBYET IIeAN 3alllUThI IIPaB YeAOBeKa.

000011128 U3A0KEHHOE, MOZKHO BBIZIEAUTH CAEAYIOIINE OCHOBHBIE TE€HIEHIINHU
Pa3sBUTHA MEXAYHAPOAHOIO M HAIIMOHAABHOIO IIPaBOCYAUS B AHAACKTHKE HX
B3aUMOIEHCTBUA: YCUACHUE BAUSHUS HJOKTPUHBI TAOOAABHOTO KOHCTUTYIIMOHA-
AM3Ma B MEXAYHAPOAHOM M HAIlMOHAABHOM IIPaABOCYAHH; B3aUMOIIPOHUKHO-
BEHHE PEIIECHUH CyA0B B MEXAYHAPOAHOE M HAIIMOHAABHOE KOHCTHUTYLIHOHHOE
IIPOCTPAHCTBO; BEAEHHE AHUCKYCCHH B aATOPUTME MOKTPHUHBI KOHCTUTYIIMOHHO-
ro cyzmebGHOro auasora B CAydae BO3HHKHOBEHUS ITPOTHBOPEYHN U pa3HOTAACUH
C LIEABIO IIOBBIIIEHUS aBTOPUTETA CYZAOB; HEYKAOHHBIH POCT B3aUMOAEHCTBUSA
MEXAyHapOAHBIX U HallMOHAABHBIX CY[OB Ha OCHOBE HEIPEPBIBHOIO U Ilepe-
KPECTHOT'O 3aMMCTBOBAaHH4 OIIBITA.

2. JoxmpuHa cyoeb6H020 aKmMueusma é HAUUOHATLbHOM
U MeNOYHAPOOHOM NPABOCYOUU NPU MONKOBAHUU U NPUMEHEHUU
obwux npurnyunoe npaea

Pacmupenue cyznebHO# IpakKTUKU IIPUMEHEHNT U TOAKOBaHHUS OOIIMX ITPUHITH-
OB IIpaBa — TEHAEHIUS COBpeMeHHocTH [YMHOoBa, U. A., 2015b, c. 3-7]. [Ipu
000CHOBAHWH PEIIEHUH ITOAOKEHUAMH KOHCTUTYIIMOHHON MAM MHOM IPaBOBOM
HOPMBI HallHOHAaABHBIE CyAbl HAPAAY C TPAAUIIMOHHBIMHU IIPABOBLIMH HOpMa-
MH CCBIAQIOTCS Ha OOILEeNTpU3HAHHBIE NPUHIUITEI MEXKAyHapOOHOTO IIpaBa, Ha
KOHCTHUTYIIMOHHBIE M HHbIe OOLIHe IIPHUHIIUITHI HAIlMOHAABHOIO IIpaBa. AHaAo-
TUYHBIM 00pa3oM HOKTPHHA MEXKAYHAPOIHOIO IIpaBa €IUHOAYIIIHA B TOM, YTO
IIPHUHITUITEI MEKIYHAPOTHOI0 IIpaBa M0 AEKAT IIPUMEHEHHIO B Cy1eOHOH Ipak-
Tuke [[aaeHckasa, A. H., 2018, c. 52].

9  Cw.: BVerfG, Gorgulu, 2 BvR 1481/04, 14 October 2004. URL: http://www.ejil.org/
pdfs/23/2/2288.
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OTMETHM O4YEBHAHYIO TEHACHIIMIO BO3PACTAHUS B COBPEMEHHYIO OII0XY 3Ha-
YHUMOCTH IIPHHIUIIOB IIpaBa B CyZe0OHOM TOAKOBaHUH U IIPABOIIPUMEHEHUU.
YBeanunBaeTCd YHCAO CTOPOHHHKOB IOPHANYECKOH ITPUPOABI OOIIMX IIPHUHITH-
noB ntpaBa [Kepumos, . A., 2003, c. 348] 1 HOIIyCTUMOCTH HUX (POPMyAHpPOBa-
HHY, TOAKOBAHHUS U IIPUMEHEHHd BBICIIMMH HAIIHOHAABHBIMU OpraHaMM KOH-
CTUTYLIHOHHOTO IIPABOCYAUS U OAPYTUMH CyZaMU. IT0 06yCAOBAEHO ITOBBIIIIEHH-
€M HX POAH KaK IIPaBOBBIX peryaaropos [Epmos, B. B., 2018, c. 255-310].

dopMysnpoOBaHHE CyJaMH IIPH IIPUMEHEHUH IIPUHITUIIOB IIpaBa OIIpeaeAeH-
HBIX IOPHUANYECKHX IIPaBHUA-TPeOOBaHUN HAW BBIBEIEHHE UMM HOBBIX IIPHUHITH-
II0B IIpaBa BbI3BAAO IIHPOKYIO AHUCKYCCHIO O CyZeOHOM aKTHBH3ME U CIIPOBO-
IIIPOBAAO IIOCTAHOBKY BOIIpOca 0 (hOPMUPOBAHUU CyAeOHOT0 IIpaBa, (hopMHUPY-
IOIIIETO, KaK IIpPeACTaBAdeTCs, (DAaKTUIECKH BTOPUYHBIHA CAOH IIPaBOBBIX HOPM,
COCTaBASIOIINX KOHCTHUTYIIMOHHO-IIPABOBOE IIPOCTPaHCTBO [YMHOBa, M. A,
2015a, c. 59].

Cuuraercd, uTo cynebHbIl akTuBu3M (judicial activism) nposiBua cebst Kak
aHTHUTe3a IMOHATHIO «cyaebHoe orpaHmdeHue» (judicial restraint) B pamrax cy-
nedno#t cucremel CIIA u ApPyrHEX CTpaH aHTAOCAKCOHCKOH IIPaBOBOH CEMBH.
B coBpemMeHHy!0 310Xy 9Ta AUA€MMa KOCHYAACh BCEX MOCYyAapCTB, IIPU3HAIOIIINX
KOHCTUTYIIHOHHYIO CyAeOHyIO0 IOpPHCAHKIINIO. [IpumepskuBarolyecs HIOEH Cy-
[e0HOTO OrpaHUYEHHS yTBEPKAAIOT, YTO POAb CyAeH NoAKHA OBITH CTPOTO orpa-
HUYEHHOH, UX OEeAO — «O3BYUHBATEL» TOABKO TO, UTO TAACHUT 3aKOH, OCTaBAss BCE
CB3aHHOE C CO3ZIaHUEM 3aKOHA TeM, KOMY €ro HaJAEKUT CO34aBaTh: 3aKOHO1a-
TeAbHOM BAacTHU. CTOPOHHUKH AOKTPHUHBI «CyAeO0HOTO aKTHUBHU3Ma» BBICTYIIAIOT
3a mpaBo cyneil ObITH apOUTpaMM B KOAAUZUSIX OOIIECTBEHHO-IIOAUTUYIECKOTO
XapakTepa, «pPaclIupsis» HOPMBI 3aKOHOJATEABCTBA, B TOM YHCA€ KOHCTHUTYIIUH,
B IPUHUMAaEMBIX UMH pelleHusax [Foamobuna, 3. I'. u Uruarenko, A. B., 2007].

[Ipr3HaHme KOHCTHUTYIIHOHHOIO CyZeOHOIO aKTHBU3MAa CBA3aHO C 9BOAIOIIHEH
KOHCTUTYIITMOHHOTO IIPAaBOCO3HAHUS. B 310Xy raobaauzariuy npaBa U3MEHSIIOTCS
IIPEACTaBACHHS O KOHCTUTYIIMH U KOHCTHUTYIIMOHHOM ITPOCTPAHCTBE HE TOABKO
Y TEOPETHKOB IIpaBa, HO U y IIPaBOIIPUMEHHUTEAEH, B OCOOEHHOCTH y CyIeH, pac-
CMAaTPUBAIOIIUX IIyOANYHO-IIPABOBBIE CIIOPHI. [IpHUMeHsIsT KOHCTHUTYIIHIO, HAIIHO-
HaAbHBIE CYIbl PACIIHPHUTEABHO BOCIPHHHMAIOT KOHCTHTYIIMOHHOE IIPOCTpaH-
CTBO, BKAIOYAsI B HETO IIPABOBbIE ITO3UIINH KOHCTUTYIIMOHHBIX MAH HHBIX BBICIIIHX
CYIIOB, OCYIIECTBASIOIIMX TOAKOBaHHE KOHCTHUTYIIHNH. [IpencTaBUTeAN Pa3AMYIHBIX
Hay4YHBIX IITKOA KOHCTHTYIIHOHHOIO IIpaBa IIPHU3HAIOT B TOH HAM MHOH Mepe, 4To
KOHCTHUTYIIMOHHOE ITPOCTPAHCTBO COBPEMEHHOI'O IOCyJapCTBa He MOKeT 000H-
THUCH 0€3 MeXKIyHapPOOHO-IIPABOBLIX CTAHAAPTOB U KOHCTUTYIIHOHHOTO CYyZAeOHO-
ro obocHoBaHud (cyzebHoro akruBuaMma) [Ku, J. and Yoo, J., 2012].

AKTHBH3M B IIpoliecce IIPUMEHEHHS U TOAKOBAHUS IIpaBa Hen30eXXeH B TOM
cAydae, KOTrZla CyZ BBISICHSIET COZiepIKaHue OOIIUX IIPUHITUIIOB IIpaBa, UHTEPIIpe-
TUPYEeT U TOAKYEeT UX HOKTPHUHAABHYIO CYIIHOCTE. Ha 3Ty cymeGHyIO (DyHKITHIO
Bce Ooaee oOpamraercss BHUMaHUE B COBPEMEHHOM IIpaBoBeneHuU. K mpumepy,
Y. Cazmao oTMedaeT, 9YTO CyAeOHbBIN opraH n30eraeT MOAUTHYECKHX KOH(MAUKTOB,
IIOCTEIIEHHO co3/JaBasi COOCTBEHHBIE IIPABOBBIE NJOKTPUHBI. DTOT IIOAXOL IIOAY-
YHA Ha3BaHHUE «CYAeOHBIH MHKPEMEHTAAN3M», T. €. PelIeHNe CAOXKHOU mIpobae-
MBI HeOOABIITMMU IIIaraMU IIyTeM HaxoXKAeHUsd 0asaHca MeXKAYy COIIMaAbHBIMU
U IIpaBOBBIMHU aprymeHTamu [Sadlo, U., 2016]. THKpeMeHTaAln3M OCHOBBLIBAET-
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Csl Ha IIUPOKOM HCIIOAB30BAaHHUU CyAe0HBIX pelIeHUH CTOPOHAMHU CIIopa M HHbI-
MH CyObeKTaMHU IIPaBOOTHOIIEHNH. OJHAKO COXPAHUTD I1000HYI0 BO3MOXKHOCTh
MeXKIyHapOAHbIE M HAIIMOHAABHBIE CyAbl MOI'YT TOABKO B TOM CAy4Yae, ECAU afpe-
caThl UX PEIIeHU IIPOIOAKAT IIPU3HABATh UX B KAUeCTBE 00I3aTEABHBIX.

JloKTpHHaAbHBIE PEIIeHHs MEXIyHapOoOHBIX CYZOB MOIYT KaK 3alllUTUTh,
TaK ¥ IIOCTABUTH II0[] yTPO3y BasKHEHIIINe [TOAUTHYECKHE, COITHAABHbBIE K 9KOHO-
MHYEeCKHe IIeHHOCTH, IIpaBa YeAOBeKa M HMHTepechl 6€30I1aCHOCTH ToCyoapCTB.
YumuTEIBas 3TOT PUCK, MEXIyHAPOIHBIE CYObl JOAYKHEI OBITH OCTOPOKHEBI B JI0K-
TpuHaAbHOM IpaBoTBopdectBe. K mpumepy, Cyn EC crpemurcss u3berath oT-
KPBITOTO HCIIOAB30BaHUS CO3JAHHBIX MM IIPHUHIHUIIOB [I0 TE€X IIOpP, II0Ka TaKHe
IIPUHITUIILI IIOCTEIIEHHO He ITOAYYAT 3aKPEIACHUE B IIOCACAYIONINX CyAeOHbBIX pe-
menusx. [logobuas npaktuka npeBpainaetr Cyn EC B oquH U3 caMbIX aBTOPHU-
TETHBIX CYZIOB B MHpPe, KOTOPBIM MMeeT BO3MOKHOCTE BO3eHACTBOBATDL Ha II0AH-
THYECKHE, 9KOHOMUYIECKHUE U (PHHAHCOBBIE KPU3UCHI, HAXOAUTE BBIXOAbI U3 KOH-
CTHUTYIIMOHHBIX 3aTPYAHEHUN U pehOpMHPOBATE MEXKIyHAPOIHBIE COTAAIIIECHMS.

Cynebusiii aktuBuaM ECIIY B oranuue ot Cyna EC cTraa oObEKTOM KPUTH-
KH. OKCIIEPTHI 3aMETHAH, YTO IIPHUHIIUII SBOAIOIIHOHHOTO (3BOAIOTHUBHOTIO) TOA-
koBaHus ECITY KouBeHIIMHM npuaaeT Cyay HeKue (PyHKIIMU HOPMOTBOPYECTBA
[Cromp, ®., 2014]. Cynebusrit aktuBuisM ECIIY, ¢ ogHOM CTOPOHEBI, 06eciednBa-
eT IpuMeHeHrue KOHBEHIIMH B KaueCTBE «XKHUBOTO», THOKOTO MHCTPYMEHTA, UH-
TEePIIPETUPYEMOI'0 B CBETE€ COBPEMEHHBIX COIIHAABHO-9KOHOMHYECKHUX pPeasui.
C mapyroi#i CTOPOHBI, MOABASIETCS PHUCK 3aoyrnoTpedbaenmit ECITY B oTHOIIeHUH
COOCTBEHHOM KOMIIETEHIIMH U YCHAEHHT BO3MOXKHOCTH BTOPKEHUH B KOMIIETEH-
ITUIO rocyAapcTB. YToOBI CrAafUTh OTMEYEHHBIE ITPOoTUBOpednd, 24 uoHg 2013 1.
B CoBete EBpOIIBI ObIA OTKPBIT 1A HoanucaHusd [Iporokoa Ne 15 k EBporetickoit
KOHBEHITUH IO ITpaBaMm deaoBeka'?. CoraacHo ct. 1 [Iporokoaa Ne 15 k KoHBeH-
IIMU B KOHIIe IpeaMOyAbl no6aBA€H HOBBLIM ab3al], B COOTBETCTBHUU C KOTOPBHIM
CTOPOHBI HECYT OCHOBHYIO OTBETCTBEHHOCTD 3a obeclieueHue IIpaB U CBOOOL, 3a-
KpenaeHHBIX B Hacrogilet KorBernnuu u IIpoTokoaax K Hel, U, Aeaas 3T0, OHU
TIOAB3YIOTCS HEKOTOPOI CBOOOZION YCMOTPEHUS, HAA30P 3a OCYIIECTBACHHEM KO-
Topott npoussoautcs ECITY. dpenepuk Croap B CBS3U ¢ IPpUHATHEM [IpoTokoaa
Ne 15 xk KouBeniuu orMeTHA: «CyOCHAMAPHOCTE TOAPa3yMEBAET PACIIPEIEACHIE
OTBETCTBEHHOCTH MEXKy HallMOHaABHBIMH BaacTaMu u ECIIY: B mepByio ode-
penb OTBETCTBEHHOCTE 32 COOAIOZIEHUE U 3alllUTY IIpaB U CBOOOI BO3AOKEHA Ha
rocyzapcrsa, Bo BTopyio — Ha Cym» [Croap, ., 2014, c. 6-9].

10 wmroas 2013 r. Komurer muHHcTpoB CoBeta EBpomnsl omobpra [IpoToxoa
Ne 16 x KoHBEeHIIMHM U HPUHSIA PELIEHNE OTKPBITH €ro JAd IMOAINCAHUI 2 OK-
T96ps 2013 r. [Iporokoa Ne 16 KacaeTcs IIpaBa BBICIIUX CYZOB U TPUOYHAAOB
rocynapctB — ydacTHUKoB EKIIY 3anpamuBats y ECITY KoHCyAbTaTUBHBIE 3a-
KAIOYEHHS II0 BOIIpocaM HMHTEpPIIPeTally U IPHUMEHEHHs IIpaB, rapaHTHPOBaH-
HbIX KoHBeHIuel u [IpoTokoaaMu K Hel, B KOHTEKCTE [IeA, PpacCMaTpUBaeMbIX
YKa3aHHBIMHU CyZaMH U TpHOyHasaMU Ha HaIlMOHAABHOM ypoBHe. [JanHbI# [Tpo-

10 Cwm.: [Iporokoa Ne 15 0 BHECEHHUH U3MEHEHUMN U MOIOAHEHUM B KOHBEHIIUIO O 3alllH-
Te IIpaB YeAoBeKa U OoCHOBHBIX cBobox (CETS Ne 213) (moanmcan B r. CrpacOypre
24.06.2013). [Iporokoa 6v1a moxmcaH MuHucTpoM foctunimu Poccuiickoit Penepa-
muu 19 cenrabps 2016 r. URL: http:/ /www.echr.ru/news/msg.asp?id_msg=4052.

MpaBocyaue/Justice. T. 3, Ne 4. 2021. OpuruHasbHblie cTatbun



n. A. YMHoBa-KoHoxoBa 127

TOKOA HaIIpaBA€H Ha JaabHelIlee ykpenaeHue Bzaumoaeticrsus ECITY u nau-
OHAABHBIX CYIOB'!.

TakuMm 06paszoM, CynebHoe, B TOM YHUCAE MOKTPHUHAABHOE, IIPABOTBOPYECTBO
cocTaBaseT (PYyHIAMEHT OAd APYTHUX BHUAOB TPAIHUIIMOHHOTO ITPABOTBOPYECTBA
U, B IIEPBYIO OUYEPEb, AT 3aKOHOIATEABHOHN MEeITeABHOCTHU. B 9TOM HET mpoTH-
BOpeUYUsd MIPU YCAOBUH ITOCAEAYIOIIEH TpaHChOopMaluu Pe3yAbTaTOB CyaeOHOTO
IPaBOTBOPYECTBA IIyTeM BHEIPEHUS UX B TEKCT KOHCTUTYIIUH HAITMOHAABHBIX
3aKOHOB U B TE€KCThI MEXIYHAPOAHBIX JOTOBOPOB, HHBIX UCTOYHUKOB B CUCTEME
MEXIYHAPOIHOTO IpaBa. [103ToMy BasKHO HeE TIEPEAePKATh I1ay3y MeXKIy Cyaeo-
HBIMH PEUICHUSMH U ITOCAEAYIOIIUMH U3MEHEHUSIMH B TPAIUIIMOHHBIX hopMax
npaBa. Heo6xXoaquMo IIpu 3TOM OCO3HABATH OTBETCTBEHHOCTH CYZIEH 3a IITUBUAU-
30BaHHOE PAa3BUTHE IIpaBa U MOCAEIOBATEABHO PEIIaTh BOIPOCHI ITOBBIIIEHUSI
UX aBTOPUTETA, YPOBHSI KBAaAU(UKAIIUN U T'YMaHHUCTHIECKOTI0 IPAaBOCO3HAHUS.

3. Joxmpuna ce0600bL ycmompeHust 8 02paHudeHuUU npae

u ce0600 8 HAUUOHANILHOM U MEHOYHAPOOHOM NPAB0CYOUU
OcobeHHOCTBI0O COBPEMEHHOM CyZeOHOM 3aIlUTh] IIPaB Y€AOBEKA IBAFETCS TAY-
Ookas IIPUBA3Ka K [IPABO3AIIUTHBIM AOKTpUHaM. Cpequ HUX IIPEACTaBASIETCS
Ba’KHBIM BBIZIEAUTH IITHPOKO IIPUMEHAEMYIO CEroqHd NJOKTPUHY CBOOOABI yCMO-
TpeHus (margin of appreciation). [IpuMeHeHUne HaHHON NOKTPUHBI HOApPA3yMe-
BaeT, YTO HEKOTOpPble OTpPaHUYEHHd IIpaB U CBOOOI MOTYT BapbHpPOBATBHCH OT
rocyzapcrBa K FOCyLapCTBY U AasKe OT PEeTHOHAa K PErHOHy B paMKax OIHOIO
rocyzapcraa.

JokTpuHa cCBOOOABI YyCMOTPEHUS — OJIUH M3 OCHOBHBIX MHCTpyMeHTOB ECITY
B HaXOXKICHUU OasraHca MexKay 3(p(PeKTUBHOM 3allUTON IIpaB YeAOBEeKa Ha €B-
poIefiCKOM ITPOCTPAHCTBE U yBasKeHHEM K MHOI'000Pa3HIo KyABTYP U IIPAaBOBBIX
CHCTEM €BPOIEHCKHUX roCyIapCTB. ITa JOKTPHHA Oblaa M3HAYAABHO BbIpabora-
Ha ECIIY u 3aTeMm moayumaa DpU3HAHUE U HOANEPIKKY I'OCYyOapCTB, IOAINCAB-
mux EBponefickyro KOHBEHITHIO O 3alllUTe IIPaB YeAOBEKaA M OCHOBHBIX CBOOOI
[McGoldrick, D., 2016, p. 22].

KoHBeHIIMS Bo3aaraeT Ha IOCyZapcTBa 00S3aHHOCTE UCIIOAHEHUS PEeUIeHUH
ECITY, HO BBIOOpP CPEnCTB HMCIOAHEHUS ATHUX PEIIeHUM OCTaeTCs Ha yCMOTpe-
HHUHM CaMHX TOCyJapcTB. Kak oTMedaroT 9KCIEPTEI, «Ha FoCydapcTBO BO3aara-
eTcs “OTBETCTBEHHOCTD pe3yAbTaTa”, HO HaIllMOHAABHBIE BAACTU CBOOOIHBI BbI-
OMpaTh COOTBETCTBYIOIIHE IIPABOBbIE€ YCTAHOBACHHU, UMes OIIPEAEACHHYIO CBO-
Oomy uAmM moae ycMoTpeHud (margin of appreciation) B 3amure mpaB u cBo0O/I,
mpenycMoTpeHHbIX KonBeHIueil. [AaBHOe, 4YTOOBI 3Ta CBOGOAA YCMOTPEHUS He
BBIXOIUAA 34 PaMKU 00s13aTEABCTB, JOOPOBOABHO IIPHUHSATHIX Ha cebd rocymap-
crBamu 1o KouBennuu (Lisica v. Croatia, 25 mag 2010 r., § 52; Miragall Escola-
no and Others v. Spain, 25 aaBaps 2000 r., § 33-39; Handyside v. UK, 7 nexka-
Ops 1976 1., § 48; Chappel v. UK, 30 mapTta 1989 ., § 54)» [KoBaep, A. 1., 2013].

11 Poccutickas Penepalius Ha HAHHBIH MOMEHT He MOMIIMCAara M He PaTH(UIIMPOBA-
Aa pauHBIH [IpoTokoa. IIpoTokoa ObIA BHeceH Ha paTudgukamnuio B ['ocymapcTBeH-
uyto [Jymy Poccutickoit denepanyum nucbMoM IIpesuaenta Poccuiickolt Penepanuu
oT 6 aBrycra 1999 r. Ne ITp-1025. URL: http:/ /www.echr.coe.int/Pages/home.aspx?
p=basictexts&c=#n13739062744461326038770_pointer.
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CBoboma yCMOTpeHHs ToCyaapcTBa Oblaa BeIpaboTaHa CIeIHaAbHO JAS TOTO,
4TOOBI JaTh BO3MOKHOCTEH €BPOIIEHCKHM CTpaHaM IPHUHUMAThL 3aKOHOIATEAb-
CTBO, COOTBETCTBYIOILlEE KX IIPABOBOM TPAAUIINH, COIIMAABHBIM OOCTOSITEAL-
CTBaM U KyABTYpHOH criertupuke. B vactHoctr, ECITY MHOTOKPATHO HMCIIOAB30-
BaA MaHHYIO JOKTPUHY IIPUMEHHUTEABHO K CBOOO/Ie BEPOUCIIOBENAHU.

Tax, e 0dene Cha’are Shalom Ve Tsedek vs. France Cyo omkasan y1bmpaopmo-
00KCANbHOUL Op2aHU3AUUU 8 NPUSHAHUU HAPYULEHUeM 3anpema HA PUmyaibHblil 3a-
60l ckoma, NPUHA8 80 BHUMAHUE NO3ULUIO NPASUMEIbCMEa, ebldaguiezo No00OHY0
JluyeHsu 0pyeoli epynne, KOmopast Mo2ia obecneuums MsiCOM nompedHocmu u 9moti
06w uHBLZ,

O6mwmii noaxon ECITY 3akAtogaeTcs B TOM, YTO CTAHAAPTHI 3aIIUTHI IPaB Ye-
AOBEKa ITOCTEINIEHHO U HEOTBPATHUMO ITOBBIIIIAIOTCS, YTO IIPUBOAUT K Cy?KEHHUIO
cBoOOIBI yCMOTpPEHUS rocygapcTBa. Takoil moaxonm, Kak ormedaet [Ik. [Ixke-
papac, MHoraa BCTYIIaeT B KOH(MAUKT C IIPHHIIUIIOM YBasKeHHd HAITMOHAABHBIX
KOHCTHTYIIMOHHBIX IIEHHOCTeH 1 CBOOOABI ITOAUTHYECKOro BrIOopa [Gerards, J.,
2018, p. 496]. OueBHAHO, YTO CHAA JOKTPHHBI CBOOOALI YCMOTPEHHUS COCTOUT B
ee TUOKOCTH.

CrpeMsach IPUMUPUTE CIIOPbI, A. dorecrian MUIIET, YTO B 3aBUCUMOCTU OT
onpeneaeHHBIX ycaoBuit ECITY MoXKeT mpu HDPUHATHU CBOUX pPEUIeHUM HCXOo-
OUTE U3 IIHPOKOM AMO0 Y3KOH TPaKTOBKU CBOOOIBI yCMOTPEHUSA IoCydapCTBa.
3meck UMEIOT 3HAYEHUE IPUPOA ITPpaBa, ero BasKHOCTD AT CYObeKTa, BUI BMe-
LIaTEABCTBA U 1IeAb, IToTpeboBaBIiliad orpanudenud npasa [Follesdal, A., 2017,
p. 363]. [Ipy mIMPOKOH TPAKTOBKE CBOOOMABI YCMOTPEHHS TOCyZAapCTBa IAST
ECIIY TpebyeTcss HalTH BeCOMBIE IPUYUHBI, YTOOBI €TI0 PEIIeHHUS UMEAU IIPHU-
OPHUTET Iepe PelIeHUsSIMH HAIIMOHAABHBIX CYZOB, KOTOPbIE HAXOAATCS «OAHKeE
K peaauaMm cBoed ctpaubD [McGoldrick, D., 2016, p. 25]. B gpyrux cay4agax, K
IpUMepy KOTa pedb UaeT 006 OrpaHUYeHUH IIPaB AULL, IPHUHAIAEIKAIINX K 0CO-
00 yg3BHMOMH rpymie, cBoOoma YCMOTPEHHS TOCyZapcTBa OyaeT 3HAYHUTEABHO
V3KE U Al OTPAHUYEHHUS IIPAB MOTPEDOYIOTCS CEPbE3HBIE OCHOBAHUSI.

HecMmoTps Ha 1IeHTpasbHOE MECTO 3TOM MOKTPUHBI B pakTuke ECITY, camy
JOKTPUHY U ee INpPHUMEHEeHHE KPUTHUKYIOT, B TOM HHCAE «U3HYyTpH». Tak, cyabsa
ECIIY 41 e Meitep (Jan De Meyer) Ha3bIBaa €€ «M3AWIIHE YKAOHYHUBOM», «IIOJ-
pasymeBarolleil peAaTUBU3M» U «HEITPABHABHOH U 6ECCMBICACHHOH Ha IIPaKTH-
Ke». [Ipyrue cyabH, corAaliasch C JOKTPUHON B IPUHIINIIE, HACTAUBAIOT Ha He-
00XOIUMOCTH IPUMEHSTH €€ «C OCTOPOKHOCTBIO» [McGoldrick, D., 2016, p. 37].

Anasormuno ECITY MexkamepukaHckuli Cyn mo npaBaM deaoBeka (MACITY),
OITHPAasiCh Ha JOKTPHHY CBOOOABI yCMOTPEHUS, AeHCTBYET BO HCIIOAHEHHE PETrHO-
HaABHOTO IIPaBO3aIlUTHOIO AOTOBOpa — AMEPHUKAHCKON KOHBEHIIUU O IIpaBax 4e-
AroBeka (AKITY) B 1ieAs X MOHUTOPHUHIA HCIIOAHEHUS rOCyIapCTBaMU, PATH(OUIIHPO-
BaBLINMU AMEPHUKAHCKYIO KOHBEHITHIO, UX 0053aTEeABCTB U PACCMAaTPUBAET JIeAd
npotuB Hux. MACIIY, kak u ECITY, 06BHUHSIOT, OAHAKO, B U3AUIIIHE HIUPOKOM
TOAKOBaHMU ITOAOKEHUN MEXKIYHAPOAHBIX IOTOBOPOB O IIpaBax YeAOBeKa, TaA€KO
BBIXOAIIMX 32 paMKHU TOT0, HA YTO COTAACHANCH CTOPOHBI ITPH X ITOATIMCAHUU.

12 ECHR (dalloz-etudiant.fr) https://actu.dalloz-etudiant.fr/fileadmin/actualites/
pdfs/JANVIER 2013 /AFFAIRE_CHAARE_SHALOM_VE_TSEDEK c. FRANCE.

MpaBocyaue/Justice. T. 3, Ne 4. 2021. OpuruHasbHblie cTatbun



n. A. YMHoBa-KoHoxoBa 129

KaroueBoi#l BOIIpOC, BOZHUKAIOIIUU B 3TOH CBA3U, COOPMYAUPOBAA OBIBIIIHHI
cynbsas MACIIY u veIHe cynbs MexnyHaponHoro Cymna OOH Kaucamo Tpununan
(Cancado Trindade): «<MO3KHO AH B IPUHIIHIIE IIPEAyCMaTPUBATL HEKYIO CBODO-
[y YCMOTPEHUS IoCyJapCTB, B KOTOPBIX CyAbU He 00AaqaloT HEe3aBHCHUMOCTEIO,
a IIpaBoBagd CHCTEMa He CIIOCOOHA IIPOTHBOCTOSTEH Oe3HaKa3zaHHOCTHU?» [Folles-
dal, A., 2017, p. 361]. [IpuMeHUTEABHO K €BPOIIEHCKOMY OIIBITY OTBET Ha 3TO
yxke naH ECIIY, KOoTOphId NMOMYEPKHYA, YTO HE 3aHHUMAETCS OIEHKOM 00IIero
YPOBHS AEMOKPATUH HAU FrapaHTHPOBAHHOCTH IIPaB YeAOBEKa B TOCYAapCTBax,
HO paccMaTpHBaeT KOHKPETHbIE 3aKOHOAATEAbHbIE aKTbl HAM PELIEHUS [OCy-
[JAapPCTBEHHBIX OPTaHOB, T. €. OTPAHHYUBAET cebd paMKaMU KOHKPETHOIO [eAa.
ECITY HEogHOKpPATHO B CBOUX IIOCTAHOBAECHUIX OTMedaA, 4To «Cymy rmoTpedy-
IOTCSl BECKUE IIPUYHHbBI, YTOOBI ITIOAMEHUTH MHEHUE HAITMOHAABHBIX CyIOB CBO-
uM MHeHHeM» ([IocTaHoBaeHme 10 meay Axel Springer AG v. Germany, § 88)
[Follesdal, A., 2017, p. 368].

B pamMkax OOKTPHHBI CBOOOZBI YCMOTPEHHS I'OCyAapCTBa MOKHO OTMETUTH
IIPUCTAABHOE BHHUMaHUE HCCAEIOBATEAEH K PEIleHHIO B JIOKTPHUHE BOIIpoca Cy-
[EeNCKOro yCMOTpeHus. 3amada BIPa0OTKH YeTKUX IIPELEAOB CYAEeHCKOTI0 yCMO-
TpeHuda [Brown, B., 2011, p. 14| moAakHa OCHOBBIBATLCS, KaK IIPEACTABASIETCH,
B IIEPBYIO odepenb Ha CACOOBAHUU IIPUHIIUILY BepXOoBeHCTBA npaBa. Cobamome-
HHE JaHHOIO IIPHUHIIHUIIA B MEXKAYHAPOLHOM IIPABOCYANU 3HAYHUTEABHO CAOKHEE,
4yeM B HaIlMOHAABHOM. Upe3MepHO LIINPOKOe CYyAeHCKOoe YCMOTPEHHE IIPHUBOIUT
K [IpaBoOBOH HeollpeneAeHHOCTH. CyIIeCTBEHHO OTAMYAIOTCS U MEXKIyHapOoIHO-
IIpaBOBbIE IIPOLIEAYPHI, MEHEEe OTPabOTaHHBIE 10 CPABHEHHIO C HAIIMOHAABHBIM
cynonpousBoactBoM [Bright, D., Briere, I. P. and Poon, C.-M., 2014, pp. 2-3].

PeaaTuBHCTCKHE TOAXOABI B IIPABOIIOHUMAHUH IIPEAEAOB CYAEHCKOTO yCMO-
TPEHUS IIPU TPAKTOBKE COMEP3KaHUS IIpaB YeAOBeKa MMEIOT MECTO B IIPaKTHKE
BepxoBuoro Cyna CIIIA.

HaznsadHeim npumepom peasimususma skcnepmel cuumarom pewerue 1971 2. no
Oeny Kozena npomue Kanugoprnuu (Cohen v. California) o ceobooe cnosa’s. Cy-
Ovst Xapaar e obocHosaHue pewerust ommemust: «To, Umo 00HOMY UeN08EKY KAXKEemest
8YIb2APHBIM, 0151 OPY2020 NPeoCcmasisiemest AUPUKOy, A NOMOMY Hem NPUHUUNUATL-
HOU OCHO8bL, N0 KOMOPOUL MOAHO OMAUUUME ARPECCUBHYIO, OCKOPOUMENbHYIO peub om
KarKoli-n1ubo opyzotll peuu. Kax 6bL10 usgecmHo no 0aHHOMY Oeny, omeemuuk KoeeH 6bun
odem 8 sxakem c Haonucweto Hanneeams Ha npoeknmr. Cyovsi XapaaH vblHec pe3osiio-
Yuro 0 mom, umo Haonuce Ha skakeme KozeHa siensiemest suU0OM peaiu3ayuu npasa Ha
80600y noaumuueckozo cnosa, mak kak Kozen ocyxoan npoexm, a He nelmaJscst Hao
Hum Haopyeamuwcst. He coenawasice ¢ nosuyueti Xapaana, Xaoau Apkec nuuiem o mom,
umo cnosa OelicmeumenibHO MO2Ym MEHSMbCSl, HO MOPATLHASL COCMABAOULASL OCYIK-
OJeHusl Ul 0000peHUST 8blpaIKAemesl uepe3 coomeememayrwull sisblk. Omom s3blkK,
ec/u e20 pacecmampueame UMEHHO KAK S13blK, He U38PAaouull npupody uenosexd,
NOHSIMEeH NPOCMbIM JH00SIM, MAK JKe KAK 0UesUOHbL COOmeememayouue sKecmol Hana-
Odenust u ockopbnerus [Arkes, H., 2013, p. 969]. Ilo mHeruto X30au Apkeca, npasusio-
Hast nosuyust Bepxosrozo Cyoda CIIIA no amomy eonpocy bbuia obo3HaueHa 8 peuleHul
no deny Yannuncku npomue Horo-Xomnwupa (Chaplinsky v. New Hampshire)'?.

13 Cwm.: 403 US. 15, 25 (1971).
4 Cm.: 315 US. 568 (1942).
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B amom odene Cyo npu oueHke cumyayuu UCXoO0Usl U3 ecmecmeeHHO-Npasosoli npu-
Ppo0bL npas uenogexa U NPU3HAL, YUMo YCmaHo8leHUe HA OCHO8E COOMEEMCMBYULUX
apeymeHmos8 3anpemosg Ha 00HO3HAUHO 8blPA’KeHHble 0CKOpOUMebHble C08aA U JKe-
cmobl He yulemiisiem ceobo0y uesnoserxa u npecexaem mem cambim cosepuieHue Um euse
bo1ee YxRacHblLX NOCMYNKO8.

[IpuBeneHHbIE IPUMEPHI U3 CyAeOHON ITPaKTUKH CBUAETEABCTBYIOT O TOM, UTO
JOKTPHHA CBOOOABI yCMOTPEHUS TOCyJapCTBa CAOKHA U MHOToAaCIIeKTHA. [yma-
eTcsl, OAHAKO, YTO AaxKe 6oaee pelIpe3eHTATUBHbBIN aHaAu3 CYAeOHBIX pelleHuH
IIPOAEMOHCTPUPYET KaK o0IIe, TaK U OTAUYHUTEABHBIE II0IXOAbI B TOAKOBAHUU
U IIPUMEHEHUH MEXKAYHAPOMAHBIMH U HAIlMOHAABHBIMH CYJaMH NOKTPHHBI CBO-
O0onpl yecMoTpeHus. [JaHHas OOKTPHHA HNMeeT CBOMCTBO K CEIMEHTUPOBAHUIO U
TpaHcdOopMaIUU C yIeTOM 0COOeHHOCTeH U 3a/1a4 OPTaHOB MEXIYHAPOIHOTO U
HaIIMOHAABHOTO ITpaBocyausd. B HacrosIee BpeMs oHA YCIIEIIHO HCIIOAB3YeTCS
B nipakTuke ECIIY u npusHana 47 rocygapcTBaMi Pa3HOTO YPOBHS Pa3BUTHUS
ageMokpatuu. Ee mpuMeHeHMe, KaK IIPEICTaBASIETC S, MOTAO OBbI ITOCAYKUTDH MH-
CTPYMEHTOM IIOCTPOEHHUS OOIIEro IIPaBOBOIO IIPOCTPAHCTBA U B APYTUX PETUO-
Hax, a TaKXKe Ha TA00aABPHOM YPOBHE B paMKax AeSTeABHOCTH MeXIyHapoIHOIo
Cyna OOH.

4. JoxmpuHa KOHCMUMYUUOHHOU UOEeHMUUHOCMU:
axmyansHble NPobnemsL peanusayuu 6o esaumoodeiicmeuu
Koncmumyuyuonnozo Cyoda Poccuiickoii Pedepayuu u ECITY

B magaae XXI cToaeTHd B YCAOBHIX rAobasu3aliii IIpaBa akKTyaAu3HMpOBaAach
[HCKYCCHS O IIpefeAax KOHCTUTYIHOHHOM HAEHTHYHOCTH rocyzmapctrB. B Poc-
cuiickoll Penepariyy, B 4aCTHOCTH, HA OCHOBE CHHTE3a HallMOHAABHBIX HHTEpe-
COB, TPaAUIIMOHHBIX POCCHUCKHX AYXOBHO-HPABCTBEHHBIX IIE€HHOCTEH U KyAb-
TYPHOTO Pa3BUTHUS I'paskaaH Oblaa BBIABHHYyTA 3a7ada IIPOABHKEHUT IIPHUHIIU-
I10B KOHCTUTYIIHOHHON UAEHTUYHOCTH POCCHICKOI0 rocyaapcrBa.

Konnennusa KOHCTHUTYILIMOHHOH HAEHTUYHOCTH B HayKe KOHCTHTYIIMOHHOTI'O
IIpaBa elle HeJOCTATOYHO pazpaboTaHa, TeM He MeHee CIIEIIMaAHCTHI He orpa-
HUYHUBAIOT TPAKTOBKY MOAHHOTO IIOHATHUS AWIIL OYKBOM KOHCTUTYLHH. Tak,
dparny3ckuii npodgeccop Mumeasr Tpomep mHnuIleT, YTO KOHCTHTYIIMOHHAS
HIOEHTUYHOCTD IIPOSBASETCH B ITPOLIECCE BBIAEAECHHUS OIIPENEACHHBIX CYIIIHOCT-
HBIX IIPUHIINIIOB, KOTOPhIE OTAMYAIOTCS OT BCEX IIPOYMX HOPM KOHCTHUTYIIHMU U
Ha KOTOPbI€ MOKHO CCHIAATBCS JIAS 3aIlIUTHI caMO¥ KOHCTUTYIIMH B cAydae Ha-
AVYHS el yIpo3bl, KOTOpasi CIIOCOOHA HAPYIIUTL CBA3U MEXKIY CaMO KOHCTH-
TyLHeH U AIOIBMH UAH HapOIOM, KOTOPBIM OHAa IIpU3BaHa CAyKUTH [Troper, M.,
2010].

B koHTEKCTE B3auMOAEHCTBHA OPTaHOB HAIIMOHAABHOI'O U MEXKIyHapOIHO-
ro IpaBoOCyAHd KOHCTUTYIIMOHHAS HAEHTHYHOCTH, BhIpazkad CIIEIIU(PUKY KOH-
KPETHOI'0 rOCyAapCcTBa, AOIMyCKaeT HaAMYHMEe TaKHUX KOHCTUTYIIMOHHBIX 0COOEH-
HOCTeH, KOTOpbIe IIPU OIPEACACHHBIX OOCTOSTEABCTBAX MOTYT CAYKUTL OCHO-
BaHHEM [AsI OTCTYIIACHUS OT COOAIONEHHUS MJOTOBOPHBIX 00S3aTEABCTB, HE CTaBd
10, COMHEHHE UX AETUTHMHOCTb.

JloKkTpuHA KOHCTUTYIIHOHHOH HAEHTHYHOCTH HalllAa OTPaKeHHE B y4peou-
TeABHBIX akTax EBpocoro3a u B npaktuke Cyza EC u opraHoB KOHCTUTYIIU-
OHHOI'0O KOHTPOAd rocyzapcTB — uaeHOB EC [BacuapeBa, T. A., 2019]. MimenHO
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K Hell o0pamaoTcsd rocyIapcTBa ¢ TeM, YTOObl AETUTHUMHUPOBATE OTKAa3 OT HC-
IIOAHEHHUS CBOHUX 0083aTEABCTB B paMKax €BPOIIEHCKOH HHTErpalluy HAH OTKAO-
HEHMeEe OT OOILIUX AT BCEX TOCyHAapCTB — uAeHOB EC KOHCTUTYIIMOHHBIX II€HHO-
creii. lHTepec K MOKTPHHE KOHCTHUTYIIMOHHOM HAEHTHUYHOCTH, KaK OTMedaeT
T. A. BacuabeBa, CyIIIeCTBEHHOTO BO3POC B YCAOBHIX KPU3HUCOB — (PHHAHCOBOTO
kpusuca 2008-2012 rr. ¥ MUT'PAIlMOHHOIO KPHU3HCA, CBI3aHHOIO C MaCCOBBIM
mpuToKOoM OeskeHIleB u3 Adpuku u ¢ Bamxkaero Bocroka B 2015-2016 rr. [Ba-
cuareBa, T. A., 2019, c. 32].

MoOKHO OTMETHUTD OIIPEAeACHHbIE PA3AUYHS B IIOAX0aX «CTAPBIX» U «HOBBIX»
qyaeHoB EC K B3auUMOEHCTBHUIO €BPOIIEHCKOI0 U HAIIMOHAABHBIX IIPaBOIIOPA-
KOB, B IIPaBOBOY apryMeHTAIIUH IIPH PACCMOTPEHHH BOIIPOCOB, CBS3aHHBIX C
KOHCTHUTYIIMOHHON HAEHTUYHOCTEIO. [I0OCKOABKY peIlleHts HHCTUTYIITHOHAABHBIX
cTpyKTyp EC MoryT OBITE peasn30BaHbl TOABKO IIOCPEACTBOM AeHACTBUH HAITHO-
HaABHBIX OPTaHOB IIyOAMYHON Baacty, Mexnay Cymom EC u HallMOHaABHBIMU
KOHCTUTYIIMOHHBIMH CyJaMH BeAEeTCS IIOCTOSHHBIY AHAAOT B IIEAIX B3aWMHOU
aanTaly HallMOHAABHBIX KOHCTHTYIIMOHHBIX IIPaBOIIOPSAKOB M HpaBa EC
[Bacuabena, T. A., 2019, c. 32-33].

KoucTUTyIIMOHHAS UAEHTUYHOCTh KaK KOHIIEIITHI OTPaKeHHUd B KOHCTHUTY-
MUIX HAITMOHAABHOM KOHCTHUTYIIMOHHOM KYABTYPhI OCHOBAHAa Ha OCOOEHHOCTIX
[IPaBOIIOHUMAaHUS KOHCTHUTYIIMOHHBIX II€EHHOCTEH W IIPUHINUIIOB, KOHCTUTYIIH-
OHHBIX ITPaB U CB0O0OO, POPMHUPYIOINIMX 00pa3 KOHCTUTYIIMOHHOTO CTPOsI, 00y-
CAOBAEHHBIN OOBEKTHUBHBIMU 3aKOHOMEPHOCTIMH U HOTPEOHOCTIMU KOHCTHUTY-
IIMOHHOI'O Pa3BUTHA. OKCIIEPTHI YBA3bIBAIOT aKTYaAHU3aIIUIoO ITPOOAE€ MBI KOHCTH-
TYLIMOHHOH HAEHTHUYHOCTH C TEHIAEHIIHUSIMU PaCIINpPEeHHs HaTHAIIMOHAABHOTO
peryAnpoBaHUd IIyOANYHO-IIPABOBBIX OTHOLIEHUH, HHCTUTyTA IIpaB U cB0OOM,
a TakxKe BO3pacTaHWd aKTHBH3Ma MEXKIOCYAapCTBEHHBIX U BHYTPHUIOCyHap-
CTBEHHBIX CyZeOHBIX OPraHoB.

O0o3HaYeHHbIEe TEHAEHIINHN MOXKHO IIPOHUAAIOCTPUPOBATDH Ha IIPUMepe cyneb-
Horo akTuBuiMa ECITY, KoTopblit moCpeACTBOM 3BOAIOTUBHOIO TOAKOBaHUS EB-
pPOIEMCKOM KOHBEHITUH O 3alllUTe IIpaB YeAOBeKa M OCHOBHBIX CBOOO/ U BbLIAB-
A€HUS KOAAW3HUM C HaAIlTHOHAABHBIMM KOHCTHUTYIIUSIMH BCTYIIHA B JHAAOT C KOH-
CTUTYLIMOHHBIMY U MHBIMHU BBICHIUMH CyLaMU KOHCTUTYIIMOHHON IOPUCIUKITNN
10 BOITPOCaM COOTHOIIEHUS HOPM MEXKAYHAPOAHBIX JOTOBOPOB X KOHCTUTYIIUH,
IpeeAOB YCMOTPEHU HaIlMOHAABHBIM 3aKOHOIATEABCTBOM U CyAeOHOM Ipax-
THUKOH, OIIyCTHMOCTH HCIIOAHEHHS [TOTOBOPHBIX ITOAOKEHHM U penIeHuHd MeK-
TOCYZIapCTBEHHBIX CYAeOHBIX OPTAHOB HA OCHOBE IIPUHIIUIIA KOHCTUTYIIMOHHOM
HIEHTUYHOCTH I'OCYyAapCTB, pacCMaTpUBaeMoOro B €IUHCTBE C IIPUHIIHUIIAMHU 'O-
CYZLapCTBEHHOI'O CYBEPEHUTETA U BEPXOBEHCTBA KOHCTUTYIIHH.

Yxke HaunHaga ¢ 70-x rr. XX cToAeTHd rocyiapcTBa — ydacTHUKU KoHBeHIINN
HadaAW BO3pazkaTh IIPOTHUB U3AHUIIHE aKTHBHCTCKOI'O XapaKTepa AedTeAbHOCTHU
ECIIY.

Tax, e 1973 2. 8 dene I ondep npomue CoedurHerHozo Koponeecmea» pacemampu-
sasncst sonpoc o npasax 3axnoueHHolx (Golder v United Kingdom (1973) Series B
No. 16). ECITY ucmonrxosgan nonoxerust KoneeHuyuu uHaue, uem cyo CoeduHeHHO020
Koponescmea. Bnacmu CoedurerHozo Koponescmea Hacmauganu Ha mom, umo 8 om-
HoweHuu KoHeeHyuu doskeH cobnrodamues mak Hasblieaemwlli npuHyun Lotus (Pe-
weHue I[TocmosinHozo Cyoa mexx0yHapoOH020 npagocyoust no cnopy mexxoy dpaHyu-
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eti u Typuueii (France v. Turkey) (1927) P. C. I. J., Ser. A, No. 10), 8 coomgemcmsuu
¢ komopsbim KoHBeHUUSL OONIKHA MONKO8AMbCSL Y3KO KAK CO2lauleHUe Merk0Y 20CY-
dapcmeamu, npedycemampusarouiee 006po8osbHOe 02paHUUeHUe cY8epeHumema 20Cy-
dapcmea, HO UL 8 MeX20CyO0apCcmeeHHbIX omHoweHusx. B danvHeliwem, ooHako,
npomusodeticmaue mex0y ECITY u HayuoHanbHbIMU cyoamu ece bosbuLe cmasno onu-
pamecst HA NpUMeHeHUe NOCAEOHUMU NPUHUUNA KOHCMUMYUUOHHOU UOeHMUUHOCIMU
8 €20 83aUMOCBSI3U C NPUHUUNAMU cybcuduapHocmu, 20cyoapcmeeHHoz0 cyseperHume-
ma, 8epxo8eHcma8a KOHCMUmMyyuu.

Ve KOHCTUTYIIMOHHOM HAEHTHUYHOCTH B TOH HAM MHOM MEpE HCIOAB3YIOT
OpraHbl KOHCTHUTYIIMOHHOIO KOHTPOASI I10 BCEMY MUPY IAd 060CHOBaHUS Haubo0-
A€€ CAOXKHBIX PEILLEHUMN.

Tax, Dedepanvrulii KoncmumyyuorHetili Cyo I'epmaruu npuHyun KOHCmMumyuyu-
OHHOU UOEHMUUHOCTU NPUMEHUN 8nepable 8 0esie «CONAHIY, OmMmemus, Umo 2epMmaH-
cruti KonemumyuyuorHuoili CYo 8 UCKNIOUUMENbHbIX CAYUASIX MOAem NPUsHaAms HOp-
Mbl egponetickozo npasa HenpumeHumbimu 8 PP, Tarxoil nodxod bl NoOmeepIOeH.
8 e2o danbHelwux peuleHusx.

AHaAOTHYHBIE TOAXOABI IIPUCYTCTBOBAAU B PEIICHHUSIX KOHCTHUTYIIMOHHBIX
cynoB Uraaun, Benrpuu, MpaaHauu ¥ HEKOTOPBIX APYTHX €BPOIEHCKUX IOCy-
JapCTB.

K [OOoKTpHHE KOHCTHUTYIIMOHHON HMOEHTHYHOCTH OOpAaIIaioTCsd CyAbl TOCY-
[OapCTB APYTHUX KOHTHUHEHTOB.

Tar, Bepxosnruiii Cyo HHnouu 8 dene «Minerva Mills Ltd. v Union of India» om 31 utons
1980 2. noouepkHyn, umo «KoHcmumyyus — amo OpazoueHHoe Hacnedue, UuoeHmuu-
HOCMb KOMOP020 He803MOIKHO USMEHUMBHS.

B Aamurckoti Amepuke Bepxosnrutii Cyo Apeenmurst 14 chespans 2017 2. enepsvle
NPU3HA HEUCNOAHUMbIM peuwleHue Mexxamepuiarcikoezo Cyoa no npasam uenoeexa,
suiHeceHHoe 8 2011 2. npomueg Ap2zeHmuHbl, KOMopoe Kacalocb ceo600bL pacnpocmpa-
HeHust uHgopmayuu 8 CMH. Bepxosruiii Cyo nocmaHosun, umo MexkamepukaHcKul
Cyo He obradan docmamouHoti KomnemeHyuell 05t moz2o, umobbl OMMeEeHUMb peule-
HUe HAUUOHAIbHO20 cyoa'’. OOHUM U3 OCHOBAHULL 0MKA3aG CMAJ0 hpomugopeuue Hao-
HAYUUOHANILHO20 peuleHUst KOHCMUMYYUUOHHOU udeHmuuHocmu Ap2eHmuHbsl 8 ee NoHU-
Mmaruu Bepxosruim Cydom.

B poccuiickod KOHCTUTYLIMOHHO-IIPABOBOM ITPAKTUKE IIOHATHE KOHCTUTYIIU-
OHHOM HUAEHTHUYHOCTHU, KakK oTMeTUA B. 1. 30pbKHUH B OMHOH M3 CBOUX cTaTeH,
IIOSIBUAOCEH COBCeM HenaBHO [3opbKuH, B. /1., 2017]|. BrepBble oHO ObIAO HC-
rnoab30BaHo B [locranoBaenuu KoncrurynuonHoro Cyna Poccutickoit ®enepa-
muu oT 14 uroas 2015 r. Ne 21-I1, a 3arem B ero IlocraHoBaeHUH OT 19 ampeas

15 Pemrenve PenepaAsbHOTO KOHCTUTYIIMOHHOTO cyza lepmanum ot 25 maa 1974 r.
BverfGE 37, 271 2 BvL 52/71 Solange I — Beschlub [9aekTpoHHBIH pecypc].

16 BepxoBubiit Cyn Uunuu B neae «Minerva Mills Ltd. v Union of India». Iut. mo: Sopo-
xuH B. /I. KOHCTUTYIIMOHHAas HAEHTHYHOCThL PoccHm: NOKTpHHA U IpaKTHKa. BbI-
crynaeHue [Ipeacenareas KoHcrutynuonHoro Cyna Poccuiickoit Penepanmu. URL:
http:/ /www.ksrf.ru/ru/News/Speech /Pages/Viewltem.aspx?ParamId=82.

17 TIpaBa uearoBeKa B AaTUHCKOM AMEpHUKE: JOKAAILI MEKAYHAPOIHBIX OpraHu3aInii / /
Uncturyt AatuHckoit Amepuku PAH. Mait 2012 roma. URL: http:/ /www.ilaran.ru/.
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2016 r. Ne 12-T1 B cBg3HU C BOIIPOCOM O BO3MOXKHOCTH HCIIOAHEHHSI ITIOCTAHOB-
aenus ECITY, nocyuraBIlero, 4YTo HopMa poccuiicko#t KoHcTutynmm, Kkoropas
3amperaeT yJyacTiue B BbIOOpax HAS AHIl, COAEPIKAIIUXCSI B MECTaX AHIIECHUS
CBOOOMIBI TI0 IPUTOBOPY Cy/Aa, HE COOTBETCTBYeT KOHBEHIINM O 3allUTe ITPaB dYe-
AOBEKa M OCHOBHBIX CBOOOI.

JoKTpUHaABHBIE K€ TTOAX0IbI K 3TOH ITpobaeMe HadaAu (pOPMUPOBATHCS 3HA-
YUTEABHO PAaHBIIE (TOAYKOM 3/€Ch IIOCAY?KHAO U3BECTHOE J1eA0 « MapKUH IPOTUB
Poccum») [lFamxues, I'. A., 2016].

Koncrutynumonusiit Cyn Poccuiickoit denmeparnii B CBOUX IIOCTAHOBAEHU-
X CPOPMYAHUPOBAA TIPABOBBIE MO3UIIHMH, COTAACHO KOTOPBIM 0CO60€ BHUMAaHUE
HaTHAIIMOHAABHBIX OPraHOB K 0a30BBIM 3A€MEHTaM KOHCTUTYIIMOHHOU UIIEH-
THUYHOCTH — OCHOBAM KOHCTHUTYIIMOHHOTO CcTposi Poccuiickoit Penepanu U KOH-
CTUTYIIMOHHBIM IIpaBaM Y€AOBEKA — II03BOAUT CHU3UTH BEPOSITHOCTH KOH(PAUK-
Ta MEXy HAIIMOHAABHBIM U HAIHAIIMOHAABHBIM HpaBoM. [Ipu coxpaHeHUU
CYBEpPEHHTEeTa TOCYIapCTB B3aHMOJIEHCTBUE €BPOIEHCKOTO0 KOHBEHIIMOHHOTO
U POCCUHCKOTO KOHCTHUTYIIMOHHOTO HPAaBOMNOPSAKOB HEBO3MOXKHO B YCAOBHUSIX
CyOOpaMHAIINH, TTOCKOABKY TOABKO [HAAOT MEXK/IY PA3AMYHBIMU ITPABOBBIMHU CH-
cTeMaMU SIBASIETCS OCHOBOM HMX HAIAEXKAIIET0 PABHOBECHS, U OT YBaXKE€HUs CO
croponsl ECITY HarmmoHaAbHOM KOHCTUTYIIMOHHON UAEHTUYHOCTU I'OCyIapCTB —
y4acTHHUKOB KOHBEHITMHM BO MHOTOM 3aBUCHT 3PPEKTUBHOCTE €€ HOPM BO BHY-
TPUTOCyIapCTBEHHOM IpaBoropsake. KoucrutynumonHbeii Cyn Poccuiickoit
denepanuu, npusHaBas (PyHIAMEHTAABHOE 3HAYEHHE €BPOIMEHCKON CHCTEeMBI
3aIUTHI [IPAB U CBOOOI YeAOBEKA U I'PasKIAHUHA, YACTHIO KOTOPOH SIBASIFOTCS II0-
craHoBAeHusa ECITY, roToB K IOUCKY ITPaBOMEPHOI'0 KOMIIPOMICCA Paau HoaAep-
JKaHUS 9TOH CUCTEMBI, HO OCTABASIET 32 COOOM OITpeieAeHHe CTETIEHH CBOEH TOTOB-
HOCTH K HEMY, IIOCKOABKY I'DaHUIIbI KOMIIPOMUCCA B IAHHOM BOIIPOCE OYepUIUBaEeT
uMeHHo Koncrutyiiua Poccutickoit denepariyin's.

[IpUHIUIT KOHCTHUTYIIUOHHON MAECHTHYHOCTU OBIA MCIIOAB30BaH B [locTaHOB-
aennu KoucruryrmonHoro Cyna Poccuiickoit denepariii ot 19 anpeas 2016 r.
Ne 12-IT B cB43M C BOIIPOCOM O BO3MOXKHOCTHU HcCIOAHeHHs [locTraHOBAEHHS
ECIIY ot 4 uroaa 2013 r. o neay «AH4yroB U 'nankos npotus Poccum». ECITH
IIPHUILIEA K BBIBOAY, YTO YCTAHOBAEHHBIH 4. 3 cT. 32 KoHcTutynmu Poccuiickoi
denepariuy 3aIrpeT y4acTBOBATE B BHIOOPAX OAL AHII, COAEPIKAIINXCH B MeCTax
AUIIEHUsI CBOOOABI IO MPUTOBOPY Cyla, OTPaHUYUBAET U30UpaTeAbHbIE ITpaBa
3TOM KaTEropHuu rpakaH, HapyniaeT rapaHnTupoBaHHoe cT. 3 IIpoTokoaa No 1 k
KouBeHIIMM CyOBEKTHBHOE IPAaBO Ha ydacTue B BbIbopax. Omupasach Ha ITPUH-
U KOHCTUTYILIMOHHOM HAeHTUYHOCTH, KoHcTutymmoHHBIN Cyn Poccuiickoit
Penepanyu IIOCTAHOBUA IPU3HATH HEBO3MOXKHBIM HCIIOAHeHHe [locTaHoBAE-
Hug ECIIY no meay «AuuyroB U 'nagkoB npoTuB Poccun» B CHAYy ero HNpoTu-
Bopeunss Koncruryuuu Poccuiickoit ®emeparinu'®. AHAAOTMYHBIN BBIBOI Ha
OCHOBE IPUMEHEHUs IMPUHIUIIA KOHCTUTYIIMOHHON UAEHTHUYHOCTU ObIA COEAaH

18 TlocranoBaeHust OT 14 utoass 2015 1. Ne 21-T1, ot 19 amnpeass 2016 1. Ne 12-I1, ot 15 Ho-
a6pg 2016 r. Ne 24-I1, ot 19 guBapsa 2017 r. No 1-IT u ot 11 mag 2017 r. Ne 13-I1.
JlocTyIr U3 CITpaBOYHOM IpaBoBOii cAyK0ObI «KoHCyabTaHTIIAIOCY.

19 https://www.coe.int/ru/web/commissioner/-/non-implementation-of-the-court-s-
judgments-our-shared-responsibility.
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B [TocranoBaeruu Koncrurynuonnoro Cyna Poccutickoit deneparnu ot 19 au-
Bapg 2017 r. Ne 1-TI B cBg3HU C pa3pellIeHHeM BOIIPOca O BO3MOXKHOCTH HUCIIOAHE-
HUdg B cooTBeTCTBUH ¢ KoHcTUuTymen Poccuiickoit Peneparnu [loctaHoBaeHUSI
EBpomneiickoro Cyna mo npasaM deaoBeka oT 31 mroag 2014 r. o geay «OAO
“Hedprauas xkomnauus “FOKOC” mporus Poccum»?’ v [pyrux MOCAELYIOIIUX [10-
craHoBaeHUax KoHcrurynuonHoro Cyna Poccuiickoit Penepanun.

OCHOBHOH IIOCBIA K PeaAN3aIIUH IIPUHITNIIA KOHCTUTYIIMOHHON HIEHTHYHOCTH
JOAYKEH UCXOOUTH, KaK IIPEACTABAIETCS, U3 OOBEKTUBHON MOTPEOHOCTHU CcoXpa-
HUTHb HEHU3MEHHOCTH KOHCTHTYIIMOHHBIX ITOAOXKEHHH, OCHOBAHHBIX Ha HCTOPHU-
YEeCKU CAOXKHBIIHXCS TPAAHUIIHSIX U OCOOEHHOCTSAX KOHCTUTYIIMOHHO-IIPABOBOM
KYABTYPBI KOHKPETHOH CTpaHbl, C OOHOH CTOPOHBI, U O0ECIIEYUTH UX BO3MOIK-
HOCTB OBITH AeHACTBEHHBIMHU PETYAITOPAMH MHTEHCHBHO PA3BHBAIOIIMXCS OOIIIe-
CTBEHHBIX OTHOIIIEHUN, BHOCSIIIUX CYIIIECTBEHHbIE N3MEHEHUS B YCTOSBIIIYIOCS
IIPaKTUKy PErYAHPOBAHUS U pPeaAn3alliH IIPaBOIIOpgnKa, C APYIod CTOPOHHI.
B Hacrogmiee BpeMsa MOXKHO YTBEPKIaTh, YTO B COBPEMEHHOM KOHCTHUTYIIHMOH-
HO-IIPpaBOBOH HayKe IIPUCYTCTBYET OINTHUMH3M OTHOCHTEABHO MOIEAH Auasora U
HeIIPEPLIBHOTO IIOMCKAa KOMIIPOMHCCA KaK HanboAee OIITHMAABHOTO IIyTH paspe-
LIEHHS CIIOPOB O KOHCTUTYIIHOHHOH UAEHTHYHOCTHU MEXKIY HHCTUTYLIMOHAABHBI-
MH CTPYKTypaMH MeXKAYHAPOAHBIX OpraHu3alliii 1 HallMOHAABHBIMH OpraHaMH
IyOANYHOH BAAcCTH. B TO Ke BpeMs BasKHO IIOHUMAaTh, YTO €CTh OCHOBHBIE KPH-
TEPHUH KOHCTUTYIIMOHHOH HIEHTHUYHOCTH, CA€IOBAaHHE KOTOPBIM [OAXKHO CTaTh
ob1TM OpHeHTHPOM 3(PHEKTUBHOTO B3aUMOAEHCTBHS, U IIPEKAE BCETO KOHCTH-
TYIIMOHHBIE IIpaBa ¥ CBOOObI, IIPHUHITHIIEI U IIeHHOCTH KOHCTUTYIIHH.

OchxmeHKe H 3aKAIOYECHHE

O60011as N3A0KEHHOE, BasKHO ITOAYEPKHYTh aKTyaAbHOCTE HCCAEOBAHHUS JT0K-
TPHH B3aUMOAEHCTBUS HAITMOHAABHOTO U MEXK/AYHaPOIHOTO IPaBOCYy AU B KOH-
CTUTYIIMOHHO-IIPABOBBIX OTHOIIIEHHUAX. TaKue IITHPOKO BOCTpeboBaHHbIE HOBBIE
JOKTPHUHBI, KaK T'AOOAABHBIH KOHCTHUTYIIHOHAAU3M, KOHCTUTYILIMOHHBIH Cymes-
HBIM OHAAOT, CyZeOHBIM aKTUBH3M, CBOOOAA YCMOTpPEHHS, KOHCTUTYIIMOHHAS
HIEHTUYHOCTb, aHAAOTUYHO PaHee YCTOSBIINMCH U aKTUBHO HCIIOAB3YEMBIM B
HacTodIllee BpeMs JOKTPHHAM I'OCyLapCTBEHHOIO CyBEPEHHUTETA, BEPXOBEHCTBA
KOHCTHUTYIINH, CYOCUONAPHOCTH, IIPOIIOPIIMOHAABHOCTH, IIPABOBO OIIpeieAeH-
HOCTH U psaa APYTHUX, HOAXKHBI, Ha HAIIl B3TAGL, IpHUOOpeTaTh O0IIHe 4epThl
IIyOAMYHO-IIPABOBOTO KOHCEHCYCA B UX CyZeOHOM TOAKOBAHHUU U IIPUMEHEHUHU B
MeXAyHapOOHBIX U BHYTPUTOCYJAPCTBEHHBIX OTHOLIEHUSIX.

PaccMmoTpeHne akTyasbHBIX aClIEKTOB TEOPHUHU U ITPAKTUKH B3aUMOAEHCTBUI
HAIMOHAABHOTO M MEXKAYHAPOIHOTO IPAaBOCYAUT B IIyOAMYHO-IIPABOBBIX OTHO-
LIEHUIX [I03BOASIEeT OOHAPYXKHUTBL CYIIIHOCTHBIE M3MEHEHHs B CHCTEME IIpaBa.
CroenanHoe Hekorna npexnnoasoxenue I'. Keansena [Bernstorff, J., 2015, p. 9]
006 00s13aTEeABHOCTH MEXKIYHAPOIHOI'O IIPABOCYAHS HE CTaAO a0COAIOTHBIM HM-
IIepaTHBOM, OMHAKO BAUSHUE MEKIYHAPOAHBIX CYOOB Ha IPABOTBOPUYECKYIO U
IIPaBOIIPHMEHHUTEABHYIO IIPAKTHKY TOCyZapcTB Ooaee dWeM odeBmaHOo. OOrmiad
TEeHIEHINS TAaKOBAa, YTO I'OCYAApPCTBA CTPEMSITCH B3aHMMOAEHCTBOBATE C Opra-
HaMM MEXIyHapOAHOTO IIPAaBOCYAMS, BBICTPAWBAIOT NOKTPHUHBI B3aHMOBAUSI-

20 http://www.echr.ru/news/msg.asp?id_msg=4161.
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HHUI ITPAaKTUKH HAITMOHAABHBIX U MEXIyHAapOAHBIX cynoB. Ha done chopmupo-
BaBIIIUXCH TEHAEHIINH IIePCIIEKTUBHON IIPEeACTaBASIETCS He TOABKO OII€HKAa Cy-
LIECTBYIOIINX, HO M IIOUCK HOBBIX JOKTPHH BEPTHKAABHOI'O U TOPHU30HTAABHOI'O
B3aMOIEHCTBHUS C IIEABIO 3alUTHl COTAACOBAHHOIO MEXIYHAPOLHOI'O IIPaBO-
ropsaKa, C OQHOH CTOPOHBI, ¥ KOHCTHUTYIIMOHHOI'O CTPOS IOCYyHapCTB, C APY-
rof CTOPOHBI, YTBEPKIACHUS IIpaB YeAOBeKa U APYTHX BBICIINX I'YMaHHUTaPHBIX
IIEHHOCTEeH Kak IIoKasaTeAed IIporpecca B IIOCTYIIATEABHOM Pa3BUTHU YeAOBe-
Jecko¥ nuBuanzanuu. lleaecoobpa3Ho TakKe MOBBICUTH IIEPUOIUIHOCTH CHH-
XPOHHOTO 00001IIeHNs CyneOHOH NTPaKTUKH U YBEAUYUTH KOAMYECTBO M3aBae-
MBIX CyAeOHBIX 0630POB (OTYETOB), OCYLIECTBAITE OOMEH MU Ha BEPTUKAALHOM
YU TOPU30HTAABHOM YPOBHIX MEXKAYHAPOLHOTO U HAITMOHAABHOI'O ITPaBOCYIUL.
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AHHOTauuSA

BeepneHune. CTaTbs NOCBALLEHA UCCNE[0BaHNI0 OCHOBHbBIX MICTOPUYECKMX 3TANOB 3BOSOLMN WH-
CTUTYTa aAMUHUCTPATUBHON OTBETCTBEHHOCTM B Poccun, aHannay cogepxanus, npoénem npu-
MEHEHUS 1 COBEPLLEHCTBOBAHMS NMPUHATOrO ABafuaTh NeT Hasaf 1 Ae/CTBYIOLWEro [0 HacTo-
Awero Bpemernn Kogekca Poccuiickon ®epepaumm 06 agMMHUCTPATMBHBIX NPaBOHAPYLLUEHUAX
(KoAl P®). HeobxoaMMOoCTb NpOBEAEHNS YKa3aHHOro UCCnefoBaHus 06ycroBieHa 3HauMmMo-
CTblO @AMWUHUCTPATUBHON OTBETCTBEHHOCTU B NMPaBOOXPAHUTENBHOM MEXaHW3Me POCCUIACKOro
rocyfapcTBa Ha NPOTSXKEHWUM Y>Ke HECKOMbKMX CTONETUI, a TaKkxXe HannyvMem psafa HepocTaTkos
B KOoAl P®, KoTopble He MO3BONSAIOT B MOMHOM Mepe obecneymBaTb peann3aumio Ha npakTuke
KOHCTUTYLIMOHHBIX MPUHLMMOB NPaBOBOI rocyAapCTBEHHOCTU, MPUMEHSATb K NiMLaM, COBEPLUIMB-
UMM afMUHUCTPATUBHbIE MPaBOHaPYLUEHWS, 060CHOBAHHbIE W CrpaBeanunBble agMUHUCTPa-
TUBHbIE HaKa3aHus.

Teopetnyeckne ocHoBbl. MeTogbl. TeOpeTU4eCKyt0 OCHOBY WCCNEAOoBaHWSA COCTaBWIN: HOP-
MaTMBHbIV MaTepuarn, cogepXallnincs B NpaBoBbIX aktax 06 afgMUHUCTPATUBHON OTBETCTBEH-
HOCTUW, KOMMEHTapuM COOTBETCTBYIOLLMX 3aKOHOAATENbHbIX aKTOB, TPYAbl COBPEMEHHBIX OTe-
YECTBEHHbIX YYeHbIX B 06MacTv agMMHUCTPATUBHOIO Mpasa, MOCBSLLEHHbIE NPOGIIEMHbIM
BOMpOCaM 3aKoHofaTeNbCTBa 06 afAMUHUCTPATUBHBIX NPaBoHapyLLeHUsaX. OCHOBHLIMW UCMOSb-
30BaHHbIMM METOJaMMN UCCNefoBaHWs ABUIMCL MeTOg, hopMarnbHO-IOPUANYECKOro aHanmaa un
CPaBHUTENBHO-NPABOBO METOA,

Pesynbratsl nccnegoBarms. KoHCTaTMpyeTcs, YTO afAMUHUCTPaTUBHAA OTBETCTBEHHOCTb Mony-
yuna 3akoHofaTeNlbHOe 3aKkpernsieHne u ctana npuMmeHsTbes B Poccun Hapsgay € yronoBHOW
otBeTcTBeHHOCTbIO ¢ XVIII B. [NokasaHo, 4TO B COBETCKUIA NEPUOA UCTOPUN OTEHECTBEHHOW rO-
CYOapCTBEHHOCTUN BO3HMK CaMOCTOATENbHbIA MaccuB NpaBoBbIX akToB, NpedycMaTpuBaBLLMX
NpUMeHeHne Mep afMUHUCTPATVBHON OTBETCTBEHHOCTU, HOPMbI KOTOPbIX B 80-€ IT. MPOLLIIOro
cTonetns 6binn kKopnduumposaHbl. MogyepkHyTa 3Ha4yumocTb KoAll P® 2001 r. gna passu-
TUA 3aKOHOAATENbCTBA 06 aAMUHUCTPATUBHBIX MPaBOHAPYLLEHWSX B YCIOBUSX MOCTCOBETCKOM
Poccun. B To Xe Bpems oTMeyaeTcs Hannyme B AaHHOM Kopekce Kak 3anoXeHHbIX N3Havanb-
HO, TaK M MPUOBPETEHHBIX B MPOLIECCE €ro N3MEHEHWS U [OMOMHEHNS HA NMPOTSXXEHUN BCEro
nepuopa AevCTBUS LieNloro psfa CyLLEeCTBEHHbIX HE[OCTATKOB, TPedYOWMX yecTpaHeHus. Mog-
aepxwuBaetcs yTepxaeHHas B 2019 r. NpasutensctBom Poccuiickon ®epepaummn KoHuenuus
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HoBoro Kopekca Poccuiickon defepaumn 06 agMUHUCTPATMBHBIX NPaBOHAPYLUEHUSX, akLeH-
TUPYETCS BHMMaHVE Ha ee Haubomnee NMPUHUMNUANbHLIX U 3HA4YMMbIX NS NPaBONPUMEHEHUS
MOJIOXKEHUSAX.

O6cyxaeHve n 3aktoHeHne. B pesynsrate NpoBefeHHOro nccnenosaHns hopmynmpyoTcs Bbi-
BOZbl 06 3BOSIOLMU MHCTUTYTA aAMUHUCTPATUBHOM OTBETCTBEHHOCTM B POCCUM Ha NPOTSXKEHUN
MHOrOBEKOBOIO MCTOPUYECKOro neprofa, 0 3Ha4MMOCTU NPOBEAEHHOM B KOHLEe XX — Hayane
XXI B. kogMtmKaumm npaBoBbIX HOPM 06 aAMUHUCTPATUBHbLIX NPaBOHAPYLUEHUSX, B TOM YUC-
ne un genctaytoLlero KoAl P®, Ho npu 3TOM 0TMe4aeTcsi HeO6XOAMMOCTb €ro MOAepPHU3aUNN.

Knrouesble cnosa: aAMNHUCTPaTUBHAA OTBETCTBEHHOCTb, aAMUHUCTPATVUBHOE NpaBoHapyLLe-
HUe, ajMUHNUCTPaTUBHOE HaKa3aHune, B3bICKaHne, 3aKoHO4aTenbCTBO, NPOCTYMNMOK

Ansa umtuposaHus: KoHoHos 1. U. NcTopus, npobnembl 1 NepcrneKkTMBbl pa3BuTUS MHCTUTYTA
aAMVHUCTPATMBHOW OTBETCTBEHHOCTM B Poccuu: K gBaguatunetmio npuHatua Kogekca Poc-
curickon depepauum 06 agMMHUCTPATUMBHBIX NpaBoHapyLleHusx // Mpasocyaune/Justice. 2021.
T. 3, Ne 4. C. 140-166. DOI: 10.37399/2686-9241.2021.4.140-166.
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Abstract

Introduction. The article is devoted to the study of the main historical stages of the evolution of the
institute of administrative responsibility in Russia. Specifically, the analysis of the content, prob-
lems of application and improvement of the Code of Administrative Offences of the Russian Fed-
eration as adopted twenty years ago which are still in force today (hereinafter — the Administrative
Code of the Russian Federation). The need for this study is due to the importance of administra-
tive responsibility in the law enforcement mechanism of the Russian state for several centuries,
as well as the presence of what are surely a number of shortcomings in the Administrative Code
of the Russian Federation. These shortcomings mean that full implementation in practice of the
constitutional principles of legal statehood, the application of reasonable and fair administrative
penalties to persons who have committed administrative offenses — is not fully realised.
Theoretical Basis. Methods. The theoretical basis of the study consisted of a detailed study of
normative material contained in legal acts on administrative responsibility, comments on relevant
legislative acts, and the works of modern Russian scientists in the field of administrative law de-
voted to problematic issues of legislation on administrative offenses. The main research methods
used were the method of formal legal analysis and the comparative legal method.

Results. This paper states that administrative responsibility has received legislative consolidation
and has been applied in Russia along with criminal liability since the XVIIl century. It is shown that
in the Soviet period of the history of the national statehood, an independent array of legal acts
emerged that provided for the application of administrative liability measures, the norms of which
were codified in the 80s years of the last century. The importance of the Administrative Code of
the Russian Federation of 2001 for the development of legislation on administrative offenses in
post-Soviet Russia is particularly emphasised. At the same time, it is noted that there are a num-
ber of significant shortcomings in this code, both as initially laid down and later as acquired in
the process of its modification and addition throughout the entire period of validity. These require
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elimination. The Concept of the new Code of Administrative Offences of the Russian Federation
approved in 2019 by the Government of the Russian Federation is supported, attention is fo-
cused on its most fundamental and significant provisions for law enforcement.

Discussion and Conclusion. As a result of the research which was undertaken, conclusions are
formulated about the evolution of the institution of administrative responsibility in Russia over a
centuries-old historical period. Conclusions are also presented about the significance of the codi-
fication of legal norms on administrative offenses carried out in the late XX — early XXI centuries,
including the current Administrative Code of the Russian Federation, but at the same time the
need for its modernisation is noted.

Keywords: administrative responsibility, administrative offense, administrative punishment,
penalty, legislation, misconduct

For citation: Kononov, P. |., 2021. History, problems and prospects of modernization of the insti-
tute of administrative responsibility in Russia: On the twentieth anniversary of the adoption of the
Code of Administrative Offences of the Russian Federation. Pravosudie/Justice, 3(4), pp. 140—
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BBenaeHue

A}lMI/IHI/ICTpaTI/IBHaH OTBETCTBEHHOCTH B Poccuiickoit ®epepalii UMeeT BEeCh-
Ma BaKHOE 3HAYEHHE, ITIOCKOABKY Hapsay ¢ 6oaee CTPOroil yronoBHOM OTBET-
CTBEHHOCTBIO B COOTBeTCTBUHU co cT. 1.2 Komekca Poccuiickoit Penepainuu od
aIMHUHHUCTPATUBHBIX IpaBoHapylueHusx (KoAll Pd) mpusBana obecriednBaTh
peleHne TaKUX MHOTOTPAHHBIX IyOAMYHO 3HAYUMBIX 337144, KaK 3alyuTa [IpaB
U CBOOOI YeAOBeKa U TpaskAaHUHA, OXpaHa 340POBbS I'paskAaH, OKPYIKAOIIeH
Cpenbl, YCTAHOBAEHHOTO IIOPS/iKa OCYIIIECTBAEHUS TOCYyJapCTBEHHON BAACTH,
OOIIIECTBEHHOIO TIOPSIKA U OOIIECTBEHHOMN 0€30I1aCHOCTH, COOCTBEHHOCTH, 3a-
IITUTa 3aKOHHBIX 9KOHOMHUYECKHUX UHTEPECOB (PU3UIECKUX U IOPUAUIECKUX AUIL,
of1IlecTBa U roCyaapCcTBa OT aaAMUHHUCTPATUBHBIX IIPABOHAPYIIEHUH, a TaKKe
IpeaynpexaeHre aMUHUCTPATUBHbBIX ITPaBOHAPYIIIEHUH.

HcTokn MHCTUTYyTA aAMUHUCTPATHBHOM OTBETCTBEHHOCTHU B Poccum aexar
B TAyOHMHE MHOTOBEKOBOTO Pa3BHTH POCCHICKOrO rocyaapcTBa U mpana. Mex-
Oy TeM HCTOPHS BO3HUKHOBEHHS M OBOAIOIIMM YKa3aHHOTO MHCTUTYTA, 3a UC-
KAIOYEHHEM Ilepuoga BTOpoM 1moaoBUHBI XIX B. u XX B., B HICTOPHUKO-IIPABOBOM
AUTEpPAType HE HccAemoBasach. [IpoBesneHNE TAaKOro HCCAEAOBAHHUS, C HAllleH
TOYKHU 3PEHUs, IIPEACTABASIET CYIIIECTBEHHBIH HHTEPEC, TIOCKOABKY €TI0 Pe3yAb-
TaThI IIO3BOASIT IIOAYYHTDL OOAEE IIOAHOE ITPEACTABACHHE O MECTE U POAH aIMH-
HUCTPATHUBHON OTBETCTBEHHOCTH B pas3Hble IIEPHUOALI I'OCYAapCTBEHHO-IIPABO-
BOTO pa3BUTHdA Poccuu, a 3HAYUT, U O €€ HEOOXOAUMOCTH U BOCTPEOOBAaHHOCTH
B HacTosIlee BpeMs. He MeHee 3HAYNMBIM AT COBPEMEHHOM HAyKH aIMUHU-
CTPATHUBHOTO IIpaBa U IIPOIIECCA ABASETCS UCCAE0OBAHUE UMEIOIIUXCS IIPodAEM
npuMeHeHud nerictByromniero KoAll PO, Haanyre KOTOPBIX CYIIIECTBEHHO YCAOXK-
HsIET pa3pelieHre KOMIIETEHTHBIMU OpraHaMy, JOAXKHOCTHBIMU AUITAMHU U CyIb-
aMH AeA 00 aAMHUHHUCTPATHBHBIX ITPABOHAPYIICHUIX.

30 mexabps 2021 r. HUCIIOAHSIETCS ABAAIATH AET CO aHA npuHaTusa KoAll
P®, BBegennoro B metictBue ¢ 1 mroas 2002 r. B mepBoHaYaAbHOU pemaKIIUMU
naHHoro Komekca yzke ObIAM 3aA03KEHBI OIIPeaeACHHBIE HEIOCTATKY, CBA3aHHEIE,
B YAaCTHOCTH, C OTCYTCTBHEM B HEM IIOAHOIIEHHBIX IIpPaBHA Ha3HAYEHUS aIMU-
HUCTPATUBHBIX HaKa3aHUM Ha OCHOBE IIPUHITUIIOB MHAUBHUAyaAU3aIlH, COpa3-
MEPHOCTHU U CIIPABEIANBOCTH aAMHUHHUCTPATHBHON OTBETCTBEHHOCTH, HEOIIpeae-
A€HHOCTBIO ITPaBHA YCTAHOBAEHUS BUHBI IOPUIUYECKHUX AHI] B COBEPIIEHUH all-
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MHUHHUCTPATHUBHBIX IIpaBOHAPYILIEHHH, C OTCYTCTBHEM COCTI3aTEABHOCTH CTOPOH
OOBHHEHHS U 3alUTHI B IIPOU3BOACTBE II0 AeAaM 00 aaAMUHHCTPATHUBHBIX IIpa-
BOHApyIleHusaX. 3a nepuon aeticrBuss KoAll P® B Hero 6h1A0 BHECEHO OTPOMHOE
YHCAO IOTIOAHEHUH M M3MEHEHUM, CBA3aHHbBIX, TAABHBIM 00pa3oM, ¢ 6eccrucTeM-
HBIM BKAIOUeHHEeM B ero OcobeHHYI0 4acTh HOBBIX COCTABOB aIMUHUCTPATHUB-
HBIX IIpaBoHapyumleHuH. [Ipu 3ToM oTMedasach TEHAEHIIUS Y?KEeCTOUYEeHHUs aIMU-
HHUCTPATUBHBIX HaKa3aHWUH, B YACTHOCTH IIOCTOSHHOI'O YBEAWYEHHd pPas3MepOB
aIMUHHUCTPATHUBHBIX IITPA(OB, YCTaHABAUBAEMEBIX 34 COBEpPIIEHHE Pa3AWYHBIX
paBoHapyIieHuii. MaHorme HopMbl OO11ei u Ocobennoit yacreit KoAlIl P® ume-
IOT CAOXKHYIO KOHCTPYKIIHMIO, COZIEP3KaT MacCy UCKAIOYEHHH M3 YCTAHOBAEHHBIX
UMM OOIIMX IIpaBHA, YTO CYILIECTBEHHO YCAOKHAET HX IIOHHMaHHE U IIpHMeHe-
HIe Ha IIpakTuke. Bce aTu 0603HaYeHHbIE (DAaKTOPEI 00YCAOBUAN HEOOXOIUMOCTE
HAYYHOI'O IIEPEOCMBICAEHHS CAOXKHBIIHUXCS ITOIXOZ0B K ITIOHHMAaHHUIO CYIIIECTBa
U OCHOBaHHUH aIMHUHHUCTPATHBHOM OTBETCTBEHHOCTHU M €€ HOPMAaTHBHO-IIPABO-
BoMy peryaupoBaHuio. B 2019 rony IIpaBureascTBoM Poccuiickoit deneparmu
6n1aa yTBepxkaena Konriemnrmusa HoBoro Komekca Poccuiickoit deneparuu 06 a-
MHUHHUCTPATHUBHBIX IIPAaBOHAPYIIEHHIX, HA OCHOBE U B COOTBETCTBHH C KOTOPOH
BeZieTcs paboTa 110 IIOATOTOBKE COOTBETCTBYIOIINX 3aKOHOIIPOEKTOB.

B Hacroamie#t crarbe IpeaIIpUHATA IIOIIBITKA AaTh KPATKHUU HUCTOPUYIECKHH
O4YepK BO3HHKHOBEHUS H 95BOAIOIIMH HHCTHUTYTA AIMHUHHUCTPATUBHON OTBET-
cTBeHHOCTH B Poccmu, 0603HAYUTL OCHOBHBIE BEXH €T0 3aKOHOINATEABHOH pe-
TAQMEHTAIINY, BBIIBUTE IPUHITUITHAABHBIE IIPOOAEMBI HOPMATUBHOTO COAEpPIKa-
HUg U OpuMeHeHUd aeticTByroiero KoAll PO u akiieHTHpoBaTh BHUMAaHUE Ha
Hanboaee 3HAYMMBIX HAIIPABACHHUSX COBEPIIEHCTBOBAHHS 3aKOHOIATEABCTBA
Poccuiickoii ®enepariuy 06 aAMUHUCTPATHBHLIX IPABOHAPYIIIEHUIX.

TeopeTHYeCKHEe OCHOBEI. MeToABI

OOBEKTOM HACTOMAIIETO UCCAEIOBAHUS BBICTYIIAIOT BOIIPOCHI HCTOPHUU UHCTUTY-
Ta aAMUHHCTPATHBHON OTBETCTBEHHOCTH, (DOPMHPOBAHUS U PA3BUTUS 3aKOHO-
[naTeAbCTBa 00 aAMUHUCTPATUBHON OTBETCTBEHHOCTU B Poccuy, copepkaHue U
IpobaeMel IpuMeHeHus aeicrByomniero KoAlIl PO, mepcrnekTHBEI pa3paboTKU U
Hanboaee 3HAYNMBIE BOIIPOCHI COAEPKAHUS [IPOEKTOB HOBBIX 32aKOHOIATEABHBIX
aKTOB 00 aMUHHUCTPATHUBHBIX [IpaBOHApPYIIeHUdX. [IpenmeToM HccAeOBaHUSA
SABASIFOTCSI IIPABOBBIE aKThI, COAEPKAIINE HOPMBI 00 aAMUIHUCTPATUBHOH OTBET-
CTBEHHOCTH, MaTe€pPHaAbl 3aKOHOIIPOEKTHOMN AEATEABHOCTH, CBA3aHHBIE C Pa3-
paboTKoil HOBOro 3aKoHOAAaTeAbCTBa Poccuiickoit Penepanuu o6 agMUHHUCTPA-
THUBHBIX [IpaBOHAapyIIeHUaX, cynebHble akTbl KoHctutynmonHoro Cyna Poc-
culickoin denepanny, CBA3aHHBIE C TOAKOBAHHUEM IIOAOXKEHUH NEHCTBYIOLIETO
KoAIl P®, aureparypa, IIOCBSILIeHHAd IIpobaeMaM aIMUHHCTPATHBHON OTBET-
CTBEHHOCTH U €€ 3aKOHOAATEABHOT'O PETYAUPOBAHUM.

MeTogoAOTHYECKYI0O OCHOBY HCCAENOBaHUS COCTABAAET KOMIIAEKC oO0Iedu-
AOCO(PCKUX, OOIIIEHAYYHBIX U YACTHOHAYYHBIX METOIOB II03HAHUS, B TOM YHCAE
TaKUX, KaK JUAACKTUYECKUH MeTon, MeTo (pOpMaAbHO-IOPHUANIECKOTO aHAAHU-
3a UCCAELyEeMOr0 HOPMAaTHUBHOIO MaTepHasa, UCIIOAB30BAHHBIN JAd ySICHEHUS
€ro COAEPrKaHUS, BbIIBACHUA HENOCTATKOB U IIPOTUBOPEYUN B aHAAU3HUPYEMBIX
HOpPMax, CPDaBHUTEABHO-IIPABOBOM METO/, UCIIOAB30BaHHBIM [IPU CPABHEHUHU CO-
[ep3KaHUd [IPaBOBBIX aKTOB 00 aIMUHHCTPATHUBHON OTBETCTBEHHOCTH, [IPHUHSI-
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ThIX U AEHCTBOBABIINX B Pa3Hble IIEPHOAbl POCCHUMCKOMN rocygapCcTBEHHO-IIpa-
BOBOMU HCTOPHH.

PesyAbTaThl HCCA€ZOBaHHS

Bo3HUKHO6EHUE U 3601I0UUSL UHCMUMyma
admMuHucmpamueHoii omeemcmeeHHocmu é Poccuu
Hcropuko-mpaBoBOE HCCAENOBAHHUE POCCHUMCKOI'O 3aKOHOAATEABCTBA IIOKA3bI-
BaeT, YTO UHCTUTYT aAMHUHUCTPATUBHONM OTBETCTBEHHOCTU KaK CAMOCTOATEAb-
HOT'O0 BHJA IOPUIUYECKON OTBETCTBEHHOCTH (Hapsay C YTOAOBHOM) 3apoauACS
ellle B AOMMIIEPCKHUM IIE€PHOM OTEYECTBEHHOM ucTopuu. KoHE4YHO, B IepBOM
PYCCKOM IOPHUAWYECKOM COOpHHKe — Pycckoll mpaBie, ITOIBHBIIEMCS €Ille B
XI B. B KneBckoil Pycu, He ycmaTpuBaeTcd IIPU3HAKOB CYLIECTBOBAHUSA OT-
OEeA€HHOH OT YIOAOBHOM CIIEIIMAABPHOH IIyOAMYHO-IIPABOBOM OTBETCTBEHHOCTHU
YAEHOB TOTJAIITHeTo ofIecTBa. Bcee mmpegycMoTpeHHbIE YKa3aHHBIM 3aKOHO1A-
TEABHBIM aKTOM IIPaBOHAPYILEHUA U yCTAHOBACHHBIE 32 UX COBEPIIIEHNE HaKa-
3aHUS, B TOM YHCAE IITPAagHOro Xapakrepa (BUpPbI, IPOLAZKH), UMEIOT YTOAOB-
HO-IIPaBOBYIO IIpHUpoay. [JaHHBIN (paKT He CTaBHTCS 10 COMHEHHE U B COBpe-
MEHHOH HCTOPHKO-IIPpaBoBoi auteparype [Ceipbix, B. M., pexn., 2019, c. 43-46;

[Tamennes, . A. u Yeprasckuii, A. I'., 2019, c. 32-33].

B nepunon cyiecrBoBaHUA MOCKOBCKOTO rocygapCTBa aAMHUHUCTPATHUBHOE
3aKOHOOATEABCTBO HAaXOAHAOCH €Ille B 3a4aTOYHOM COCTOSIHUH U IOPHUAHUYECKU
He OBIAO 000COOAEHO OT APYTHX BHAOB 3aKOHOAATEABCTBA: I'PasKIaHCKOTO, yIro-
AOBHOT'0, CEMEHMHOr0, IIPOLIECCYaAbHOTO. B HOpMATUBHBIX IIPABOBBIX aKTaxX TOTO
BPEMEHH HOPMBI PA3ANYHBIX OTpacAed ITpaBa ObIAU IIepeMelllaHbl, B UX II0OCTPO-
eHuU He ObIAO Hazaekalei cucreMbl. BMmecTe ¢ TeM Bo BTOpPoOi roaoBrHe XVI-
XVII B. u3narTcd HOpMaTUBHBIE IIPABOBBIE AKThI, IIPEAyCMaTPUBAIOIIME 34 Ha-
pyLIeHHe TeX HAW HHBIX [IPaBHA Hapdnoy C YIOAOBHBIMH HaKa3aHUIMH (DU3HU-
YECKOI'0 XapaKTepa TaKxKe ITyOAHYHO-IIPaBOBBbIE HMMYIIECTBEHHBIE B3bICKaHUSI
(menm) B roab3y rocyzaps. [lybandHo-1IpaBoBast OTBETCTBEHHOCTE B BH/IE IIEHHU
B IIOAB3Y rocyzapsi Oblaa YCTaHOBAEHA, B YaCTHOCTH, OTHEABHBIMH IAPCKUMU
yKazaMH 3a HE3aKOHHYIO IIPOJasKy HAH OOMEH Aollamed, HapylleHHE ITPaBHA
AMCKOM TOHBOBI, ASKECBHIETEABCTBO OTHOCHTEABHO HMYVIIECTBA I[IOMECTHUH, Ha-
pyLI€HHE OTKYIIIUKAMU U MBITHUKAMU IIPABUA yIIAQTHI [TIAATEXKEH 3a IepPeBO3kI
U MOCTBI, HEOCBOEHHE IPENOCTABACHHBIX Al CEABCKOXO3AHCTBEHHOTO HUCIIOAB-
3oBaHusg 3eMeab [Hocos, H. E., pen., 1986, c. 36-37, 105-106, 174, 198-200].
[IpaBoBas npupona 0003HAYEHHOH Mepbl OTBETCTBEHHOCTHU OTAWYAETCS OT 3a-
KOHOZIATEABHO yCTAHOBAEHHBIX M OOBIYHO IIPHUMEHSBIIHXCS B paccMarTpuBae-
MbIX UCTOPHUYECKUM IIEPUO/, YTOAOBHBIX HAKA3aHUMN. B 3TON CBA3U IIPEACTaABAL-
€TCsd IIPaBOMEPHOUN IIOCTAaHOBKA BOIIPOCAa O BO3MOXKHOCTU OTHECEHUd €€ K Me-
paM agMUHHUCTPATUBHOH OTBETCTBEHHOCTH IITPadHOTO XapakTepa.

B nepBoit yerBepTu XVIII B. B nepuon npasaenusda [lerpa [ Hagaaocws op-
MHPOBAHUE B KQYECTBE CAMOCTOSTEABHBIX OTPACAEH 3aKOHOLATEABCTBA O LOCY-
JapCTBEHHOM CTPO€ U aAMHHHCTPATUBHOI'O 3aKOHOAATEABCTBA. B 4acTHOCTH,
OBbIAM IIPUHATHI HOpMaTHUBHBIE [IPaBOBBIe aKThI 0 [IpaBuTeabcTBYyIOIIEM CeHaTe
U yYpexXIEHUAX IIpU HeM, 0 'eHepaa-IIpokypope, 0 rocy1apCTBEHHBIX KOAAETH-
X, BBIIIOAHSBIIHX (DYHKIIUH FOCYAapPCTBEHHOTO VIIPABAEHUS B OTAEABHBIX Cpe-
pax >KHU3HEAEeSTEeABHOCTH TOCyZapcTBa M olmiecTBa, o0 opraHax M JOAXKHOCT-
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HBIX AWIIAX [IOAMIIUH, O FOCyHapCTBEHHOH caykOe. BO3HUKHOBEHHE CHCTEMBI
IIyOAMYHOTO 3aKOHOIATEABCTBA CO3/IaA0 IIPEAIIOCBHIAKY [AS YCTAHOBAEGHHS CIIe-
[IUAABHBIX Mep IIYOAMYHO-IIPaBOBOH OTBETCTBEHHOCTH 3a HapyIIeHHEe ero Io-
AOXKE€HHUM, OTAMYHBIX OT TPAAHIMOHHO NPHMEHABIIHNXCA B PycckoM rocyzap-
CTB€ MeP yIrOAOBHOM OTBETCTBEHHOCTH, T. €. YTOAOBHBIX HakKa3aHUH. Takoii me-
POl OTBETCTBEHHOCTH CTaA IITpad, B3bICKUBaAEeMbIH B II0AB3y TOCyAapcTBa U
IpUMEHSEeMBIH BO BHECYZeOHOM, aAMHHHUCTPATHBHOM HOpdaake. B wacTHoCTH,
ITerpom I ObIA HM3AH PAn YKA30B, IIpeLyCMaTPHUBABIINX IIyOAWYHO-IIPABOBYIO
OTBETCTBEHHOCThb T'OCYyNAapPCTBEHHBIX MNOAXKHOCTHBIX AHII, CAYZKAIIUX TOCydap-
CTBEHHBIX yYPEXKIEHUH B BHUIE HAAOXKEHUd Ha HUX IMITpadoOB 3a HapyIIeHHE
YCTaHOBAEHHBIX IIpaBHA (PYHKIIMOHHPOBAHHS TI'OCYyJapCTBEHHOIO almapara,
HEUNCIIOAHEHHE 3aKOHOB M yKa3oB umIieparopa [Bockpecenckuii, H. A., 1945,
c. 215, 263-264]. Ykazannsle mrrpadbl AeHCTBUTEABHO IIPUMEHSAUCH U B3bI-
ckuBaAuCh [IpaButeascTByrommM CeHatom'. Kpome Toro, ykazaMu o mpuMeHe-
HUM [IOAUIIEHMCKHUX Mep, HallpaBA€HHBLIX Ha OXpPaHy OOIIEeCTBEHHOI'O IIOPSIKa,
obecrieyeHre COOAIOAEHUS IIPABHA 0GAAroyCTpoCcTBAa TOPOOAOB, BHHOKYPEHUS,
[IpeqyCMaTPUBAAOCh HaAOXKEHHE INTPadoB 3a HAPYIIEHHE COOTBETCTBYIOIIIMX
npasua [Kaeangposa, B. M., u ap., 1997, c. 629-631, 644-645]2. HazBaHHbIe
Mephl MITPpadHOTO XapakTepa, IPUMEHIBIIHECH BO BHECYAEOHOM MOpPsaKe, HA
HAaIIl B3TAS/I, MOTYT y2Ke BIIOAHE OOOCHOBAHHO KBaAU(UIIMPOBATECS B Ka4eCTBe
M€p aAMHHUCTPATHBHON OTBETCTBEHHOCTH.

B nepuon npaBaesusa Exarepuss! 11 BnepBbie mpuHHUMAaeTCsT KOAHUQPUIIIPO-
BaHHBIM aIMUHHUCTPATUBHBIN 3aKOH — YCTaB 0AaroYuHUs, UAU [10AUIIEHCKUH,
KOTOPBIH ObIA yTBEPKAECH YKa3oM oT 8 anpeada 1782 r. Cpeau mpodero raaBamMu
«M» u «H» nanHOTO YCcTaBa Hapa4y C yTOAOBHOM OTBETCTBEHHOCTBIO 34 IIPECTYII-
A€HUS IIpeayCMaTpUBaAachk U IIPUMeEHsIeMasi BO BHECYIeOHOM ITOpSAKe OopraHa-
MU IIOAWIIMH OTBETCTBEHHOCTH 3a IIPOCTYIIKH, CBA3aHHBIE, TAABHBIM 00pa3oM,
C HapyLUIeHHeM IIpaBUA IIOBEOCHHA B OOIIECTBEHHBIX MECTax U IpaBHA 6aaroy-
cTpoiicTBa roponoB. K MepaMm OoTBETCTBEHHOCTHU 3a ITPOCTYIIKH OTHOCHANCH IIPU-
MeHsieMble ITOANIHEN B3bICKaHUd B BUAe HITpada (IIeHH), apecra, CoaepKaHusd
B HCIIPABUTEABHOM, CMUPUTEABHOM U pabodem momax [Huctakos, O. U., pen.,
1987, c. 364-387, 410-413]. Takaa BHecyneOHas, ITOAUIIEHCKAT OTBETCTBEH-
HOCTB, C Halllel TOYKM 3PEHUSsI, BIIOAHE OTBeYaeT ITpU3HaKaM aIMHUHUCTPATHUB-
HOH OTBETCTBEHHOCTH.

! CwMm., HanpuMep: [JoKAaabl ¥ IIPUTOBOPHI, cocTosiBIIHecs B [IpaButeapcTByromiem Ce-
HaTe B iapcTrBoBaHue Ilerpa Beaukoro, nsnannasle MnepaTopckoi akagemMue HayK
/ non pexn. H. B. Kanagosa T. II. Toxg 1712. Ku. I (auBapps — uroan). CIIG., 1882.
C. 100, 362-363 ; [lokaaasl U IMIPHUTOBOPHI, cocTogBIINECHd B [IpaBUTEABCTBYIOIIEM
Cenare B napcrBoBaHue Ilerpa Beamkoro, nsmanusle MrepaTopcKoid akameMHueHr
Hayk / nox pex. H. B. Kaaagosa. T. II. Tox 1712. Ku. II (uroas — nekabps). CII6., 1883.
C. 206211 ; Joxkaaabl 1 IPUTOBOPHI, cocTosiBIINECs B [IpaBuTeabcTByoleM CeHa-
Te B napcrBoBaHue [lerpa Beaukoro, u3manneie MMnepaTopcKoil akageMuedl Hayk
/ non pen. H. B. Kaaauyosa. T. III. Tox 1713. Ku. II (uroap — nexkabps). CII6., 1888.
C. 548-549, 1363-1364.

2 Cwm.: [lokaanbl ¥ IIPUTOBOPEI, cocTosBIHecs B [IpaBureabcTBytoiieM CeHate B Liap-
crBoBaHue [lerpa Beankoro, udnauuslie ViMnepaTopckoil akageMueii HayK / Ioxd pes.
H. B. KaaayoBa. T. II. T'ox 1712. KH. I (auBapb — utoap). C. 169.
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CaenyonuM 3TalloM B Pa3BUTHH HHCTHUTyTa IIyOANYHO-IIPABOBOM OTBET-
CTBEHHOCTH, KOTOpasd MOKeT ObITh OxXapaKTepH3oBaHa II0 CBOEU IIpaBOBOH
IIpUpPOJE B KaUecTBE aIMUHUCTPATHBHON, IBAGETCS 3II0Xa Pa3paboTKU U IIpH-
HATHS Ha4YWHAag ¢ co BTopo#l deTBepTH XIX B. KOAM(MUIIMPOBAHHBIX 3aKOHOB-
YCTaBOB, PETYAHPYVIOIINX BOIIPOCHI I'OCYyZAapPCTBEHHOTO OaaroycTpoiicrBa, 0aa-
TOYMHHUS K YTOAOBHOM OTBETCTBEHHOCTH. 3[EeCh IIPeKZe BCEro HEeOOXOOUMO
BBIIEAUTE LIEABIN PAL ITOAHIIEHCKUX yCTaBOB, KOTOPBIE IIpeayCcMaTpUBaAl IIPH-
MEHEHHE Pa3AHYHBIMH BHAAMH IIOAHUIIMH aIMUHHCTPATHUBHBIX B3BICKAHUH 3a
HapylleHHe yCTaHOBAEHHBIX 9TUMH K€ ycTaBaMU IIPpaBHA [I0BeAeHUdI B cdepe
OXpaHBbI O0IIECTBEHHOI'O IIOPSaKa, OOIIECTBEHHON 6€30I1acHOCTH, 34paBooxpa-
HEHUs, TOPTOBAH, GaaroycTpoiicTBa roponoB. Hanpumep, CBon yupeRaeHU#H U
YCTaBOB BpadeOHbBIX 10 I'PasKIAHCKON YacTU comepsKaA HOPMBI 06 OTBETCTBEH-
HOCTH (papMalleBTOB B BHE HAAOKEHHUI IITpada 3a HapylIleHue IIpaBUuA pado-
TBI alITeK®. YCTAaBOM O ITACIIOPTaX U OETABIX yCTAaHABAUBAAACH OTBETCTBEHHOCTH
B BHe HaAOXKeHUd InTpada 3a HapylleHHe IAaCIOPTHBIX IIpaBUA’. YCTaBOM O
IpenynpesRAeHUN U IIpecedeHUH IIPECTYIIACHUY — OTBETCTBEHHOCTE B BHE Ha-
AOKeHUd ITpada, apecra, CoAep:KaHUS B CMHUPHTEABHOM, pabodyeM moMe 3a
HapyllIeHHe OOIIEeCTBEHHOIO IOpgaKa (IIbSHCTBO, HEIOTPeObCTBO, HUIIIEHCTBO,
paszBparHoe noBenenue)®. B CBome mocraHoBAeHUHE 0 abpUYHOM, 3aBOICKOM
U PEMECAECHHOH ITPOMBIIIAEHHOCTH COAEPIKAACH pPaszes, KOTOPbIM IIpemycMa-
TPHUBaAaCh OTBETCTBEHHOCTb B BHUIle HAAOXKEHUd IITpada 3a HapylleHHe 3aK0-
HOIATEABCTBa O MaHydakrTypax, pabpukax u 3aBomax®. B YcraBe moxkapHOM
HMeAach raaBa 6, HOpMbI KOTOPOH yCcTaHaBAWBAAM B3bICKAHHUA B BHIe HITpada
3a HecobOAIOIEHHE IIPEIOCTOPOKHOCTEM OT MoxKapa. YCTaB CEeABCKHUY CyneOHbIHN
[ASl TOCYIapCTBEHHBIX KPECThAH IIpeAyCcMaTpHUBaA HasaraeMble opraHaMH IIO-
AWIIHH NEeHEeXKHble B3bICKAHUS 3a [IPOCTYIIKY I'OCYAapCTBEHHBIX KpecThsH. [1pu
3TOM HHTEPECHO OTMETHUTH, UTO cT. 361 maHHOTrO YcTaBa NpsMO pas3rpaHudYUBa-
Aa TIPOCTYIIKY KaK AesHUS, 3allpelleHHble 3aKOHOM IIO[ CTPaxXOM AETKOro Ha-
Ka3aHUsd HUAW IIOAUIIEHCKOTO UCIIPAaBAECHHS, U IIPECTYIIACHHUS, 38 KOTOPbIEe IIPH-
MEHSIAUCH YTOAOBHBIE HakasaHUs. Kpome Toro, B YcraBe IIogpoOHO peraamMeH-
THUPOBAACSI IOPSIIOK Pa3bopa IMIPOCTYIIKOB B TOPOACKOM U 3€MCKOM TOAUIIUHU' .

3  Cwm.: CBopx 3akoHOB Poccuiickoit umriepuu, rmoBeaeuuem locynapss Ummnieparopa Hu-
Koaag [TaBaoBu4ua cocraBaeHHBIH. CBox ycTaBoB OaarouuHudg. YacTb BTopas. YUpexK-
[EHUS U yCTaBbl BpadeOHbIe 10 rpakaaHcKoi dactu. CII6. : Tun. Broporo otaeaeHus
CobcerBenHoit Ero Mnepatopckoro BeandecTBa Kauneaapuu, 1842. C. 43-45.

Tawm xe. HacTb TpeTbd. YcTaBhl 0 rTacnoprax u 6erarix. C. 58-61.

5 Tawm xe. HacTh gyeTBepTas. YCTaB O IPEAYIPEKRAECHUN U IIPECEICHUN [IPECTYIIACHU.
C. 35-40.

6 Cw.: CBox 3akoHOB Poccuiickoit umnepuu, noseaeHueM locynaps Mmneparopa Hu-
Koaad ITaBaoBHY cocTaBAeHHBIH. CBOL yCTaBOB roCyJapCTBEHHOIO 6AaroycTpoicTBa.
Yacts TpeTbsa. CBOA ITOCTAHOBAEHHUN 0 (paOpHYHOH, 3aBOACKON U PEMECAEHHOH IIpOo-
mbiaeHHocTu. CII6. : Tumn. Broporo oraeaenusa CobecrBenHoi Ero MmmniepaTopckoro
BeanuecrBa KaHneagpuu, 1836. C. 877-878.

7 Csop 3akoHOB Poccuiickoil mmiiepuu, moBeseHueM [ocymaps Wmmepatopa Huko-
rag ITaBaoBuY cocraBaeHHEBIH. CBOJZ yCTABOB IOCYZapCTBEHHOTO OaaroycrpoiicTsa.
Yactb yeTBepTad. YCTaBhbl IyTel COOOIIeHNT, CTPOUTEABHBIH U IToXKapHBIH. YacTs 11s-
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PasrpannyeHnne npecTynaAeHHUH M IIPOCTYIIKOB M COOTBETCTBYIOIINX UM Mep
YTOAOBHOH M aIMHUHHUCTPATUBHON OTBETCTBEHHOCTH IIPOCAEKUBAETCH TAKXKe U B
YAOKE€HUH 0 HaKa3aHUSX YTOAOBHBIX U UCIIPAaBUTEABHBIX OT 15 aBrycra 1845 r.
Kak oTmMedaeTcss B HICTOPHUKO-ITPABOBOM AUTEPATYPE, PA3AEABI YAOKEHHUS O IIpe-
CTYIIA€HHIX U IIPOCTYIIKaX IIPOTHB HMYIIleCTBa U HOXOA0B KasHbI (paszea VII),
IIPOTHUB OOIIIECTBEHHOTO GaaroycTpoiicTBa u Gaarounuus (pasmea VII) comep-
3KaAW MHOTOYHCAEHHBIE COCTaBbI [IPABOHAPYIIIEHUH, SBAIBIINXCS 10 CYIIECTBY
aIMUHHCTPATHBHBIMH [IPaBOHAPYIIEHUAMH. 3a COBEpIIEHHE MaHHBIX IIPaBoO-
HapyLIeHUH opraHaMy IIOAHUIIMH IIPUMEHSAACh OTBETCTBEHHOCTE B BHUIE HAAO-
JKEHHd B3bICKAHUH, K YHUCAY KOTOPBIX OTHOCHANCH, B YaCTHOCTH, HITpad, KpaT-
KOBPEMEHHBIH TOANIEHCKUH apecT, KOH(MUCKAIIVS OTAEABHBIX IIPeIMETOB 1 Be-
IIecTB (BoOKH, cnupta U T. 11.) [Hucrakos, O. U., pexn., 1988, c. 168-169].

B niepuon nipoBenenus B Poccuu Cyne6Hoit pedpopmbl B 1864 1. ObIA IPUHAT
YcraB 0 HakKa3aHHUIX, HaaaraeMbIX MUPOBBIMHU CyAbaIMH. Bce mpaBoHapyIlieHNd,
3a COBepIIeHHE KOTOPBIX AAHHBIM YCTaBOM IIpeaycMaTpHUBasach OTBETCTBEH-
HOCTB, HIMEHOBAaAHCH IIPOCTYIIKaMu. BmecTe ¢ TeM u3 aHaan3a yKa3aHHOI'O HOP-
MaTHBHOI'O IIPABOBOI0 aKTa CO BCEH OYEBHIOHOCTBIO CAEAYET, YTO MHOTHE H3
TaKHX IIPOCTYIIKOB He o0AaaAM CEepPhe3HOH OOIIEeCTBEHHOM OIIaCHOCTBIO M He
MOTAH OBITH KBaAM(UIIMPOBAHBI B KadecTBe IIpecTynaeHu#E. O6 aToM cBUIe-
TEeABCTBYET HE TOABKO HX XapaKTep, HO M Te HaKa3aHHd, KOTOPbhIE IIOMAEIKAAU
IIPUMEHEHHIO 32 UX COBEpIIeHHEe, B YaCTHOCTH TaKHe, KaK BBIMOBOD, 3aMeda-
HHe, BHyILIEHHE, IITpad B HE3HAYHUTEABHOM pasMepe (HaIpumep, B pasMmepe
1, 3, 5 py0.), apect o naTHaAIATH gHed. HecMoTps Ha TO 4YTO HaKa3aHHUS 3a
HonoOHbIE IIPOCTYIIKY HA3HAYAAMCH MHUPOBBIMH CYABSIMH, a HE JOAKHOCTHBI-
MH AHUIIAMH IIOAUIIVMH, UMEIOTCH JOCTATOYHbIEe OCHOBAHUS I10AAraTh, YTO OTBET-
CTBEHHOCTD 3a UX COBEpPIIEHHE SBASAACH II0 CBOEH IIpaBOBOU IIPHPOE aaMHU-
HHUCTPaTHUBHOH, a He yroaoBHOH [Huctakos, O. U., pen., 1991, c. 386-388, 395,
400-409].

TakuMm 06pazoM, IPEOCTABASIETCS BO3MOXKHBIM CHEAATH BBIBOMA O TOM, UTO
YK€ B OOCOBETCKHH IIEPHOJ POCCHUCKON IOPHUANYECKON HCTOPUU — HA4YHWHALI
CO BTOPOH IT0AOBHHBI XVI B. — BO3HHUK M IIOAYYHA JOCTATOYHO OIIPEAEACHHOE
HOPMaTHBHOE 3aKpPelAeHHE CaMOCTOITEABHBIH BU IIyOANYHO-IIPABOBOY OTBET-
CTBEHHOCTH — aIMHHUCTPATUBHOH OTBeTCTBeHHOCTH. HecmoTpsa Ha cmernnBa-
HHE B 3aKOHOJATEABHBIX aKTaxX HOPM 00 YIOAOBHOM M aIMHHUCTPATHBHOH OT-
BETCTBEHHOCTH, CYIIIECTBOBAHHE IIOCAENHEH Hapsay C YyTOAOBHOM BIIOAHE Ode-
BHUIHO, IIOCKOABKY OHAa IIPHMEHSIAACH HECYAEOHBIMH (ITIOAHIIEHCKHUMUY) OpraHaMHU
3a COBepIIeHHE He IIPECTYIIACHUH, a IIPOCTYIIKOB M COCTOsSAa HE B Ha3HAYEHUU
HaKa3aHUY, a B HAAOXKEHHUH B3bICKAHHH I'aBHBIM 00pa3oM IITpadHOro Xxapak-
Tepa. CaenyerT OTMETHTH, UTO B OTE€YECTBEHHOM HCTOPHUKO-IIPABOBOH AHTepa-
Type POCCHICKOe 3aKOHOIATEABCTBO IOCOBETCKOIO IIEPHOAa, HOPMBI KOTOPOTO
yCTaHaBAWBAAW MEPBI aIMUHUCTPATHBHON IO CBOEH IIPUPOZIE OTBETCTBEHHO-
CTH, HE IIOABEPTraAOCh COOTBETCTBYVIOIIEMY HAy4YHOMY HCCA€NOBaHHUIO. Mexkmy
TeM HeoOXOAMMOCTb IIPOBENEHHS HCCAEIOBAHUS TAKOTO JOCTATOYHO OOIIUPHO-

Tas. [TocraHoBAaeHHS 0 GaaroycTpoiicTBe B roponax u ceaeHusx. CII6. : Tum. Bropo-
ro orneserHus CobecrBeHHO#t Ero Mmneparopckoro BeamuecrBa KaHneaapuu, 1842.
C. 359-361; C. 567-583, 590-592.
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o ¥ MHTEPECHOT'O0 HOPMATHUBHOIO MaTepHaasa IIPEeCTaBASIeTCs OYeBUIHOH, II0-
CKOABKY €r0 pPe3yAbTaThl MOLYT AaTh OTBETHI HA MHOTHE BOIIPOCHI, CBSI3aHHbBIE
C BO3HHMKHOBEHHEM M UCTOPHYECKOH 3Boaronel B Poccun MHCTUTYTA aIMUHU-
CTPaTUBHOM OTBETCTBEHHOCTH.

C HayaaOM COBETCKOIO IIEPHOZa HCTOPHUH POCCHUCKON TrocynapCTBEHHO-
CTU WHCTUTYT aAMHUHHCTPATUBHON OTBETCTBEHHOCTHU ITOAYYAET CaAMOCTOSATEAb-
HOE HOPMAaTHUBHO-IIPABOBOE 3aKpPEIAEHHE B 3aKOHOAATEALCTBE, aIMHUHHCTpAa-
THUBHAs OTBETCTBEHHOCTb OKOHYATEABHO 000CO0ASIETCS OT yroAOBHOH. B kaue-
CTBE€ II€PBbIX OCHOBOIIOAATAIOIINX HOPMATHUBHBIX ITPABOBBIX aKTOB, U3/JaHHbBIX B
20-e rr. XX cToAeTHd W IIPEeAyCMAaTPHBABIIHX OOIIHe IIpaBHAA IIPHUMEHEHU
MEp aAMHHHCTPATHBHOH OTBETCTBEHHOCTH, MOXKHO Ha3BaTh [lekpeT Bcepoc-
CUHCKOTO LIEHTPAABHOTO HcIioaHUTeAbHOro komutrera (BLIUK) u CoBera Hapom-
HBIX KoMuccapoB (CHK) ot 27 uraa 1922 r. «O nopsake u3naHud 0093aTeAb-
HBIX IIOCTAHOBAEHHH M 0 HAAOXKEHHH 3a UX HapylleHHe B3bICKaHUN B aAMHHHU-
cTpaTuBHOM Hopsanke»®, [ToaoxkeHre 06 U3AAHUN MECTHBIMU UCIIOAHUTEABHBIMU
KOMHTETaMH U TOPOACKHUMHU COBETAMHU 00s13aTEABHBIX IIOCTAHOBAECHUH U O HAAO-
JKEHHH 3a UX HapylleHUe B3bICKAHHUH B aAMUHUCTPATUBHOM IIOPSIKE, YTBEPK-
neuroe BIIUMK u CHK 28 uronsa 1926 r.°, MHCTPYKIIHIO HAPOAHBIX KOMUCCAPU-
aToB BHYTPEHHUX neA U rocTuiiuu PCPCP ro nmpuMeHeHUI0 yKa3aHHOTO BBIIIEe
Iekpera ot 12 guBapsa 1924 r.'°) a takxke IlocranoBaeHue Bcepoccuiickoro
IIEHTPaABHOT'O HCIIOAHUTEABHOrO KoMuTeTa 1 CoBeTa HapOoAHBIX KOMHCCApPOB OT
30 ampeas 1928 r. «O0 orpaHHYEHHUH HaAAOXKEHHUd B3bICKAHHU B aIMUHHCTPA-
TUBHOM Topsake»'!. TlepBble TPU U3 HA3BAHHBIX HOPMATHUBHBIX IIPABOBBIX aK-
TOB OIPENEASIAHN MOPSIA0K U3MAaHUS MECTHBIMH OpPTaHaMU BAACTH 00s13aTE€ABHBIX
IIOCTAaHOBAEHUH IT0 BOIIPOCAM OXpPaHBbI IIPABOIOPSIAKA, TOCYIAPCTBEHHOIO U 00-
LIECTBEHHOI'0 HMYIIIECTBA, 3I0POBbs HaceAeHHUsd, obecredyeHHUsd Oe30I1acHOCTH,
IIPOBEAEHUS ITPOTUBOIIOXKAPHBIX MEP U T. II., & TAKXKe YCTaHaBAUBAAU IIpaBUAa
HaAOXKEHUSI COOTBETCTBYIOIIMMU HCIIOAHUTEABHBIMH KOMUTETAMU U OpraHaMu
MUAUIINH B3bICKAHUH (IpeaynpeskaeHus, mrpada, IpuHyIUTEABHBIX paboT) 3a
HapyLIeHNEe TaKUX 00s3aTEeABHBIX [IOCTAHOBACHHH, B TOM YHCAE PErAaMeHTHPO-
BaAU ITPOU3BOJICTBO I10 IeAaM O HAaAOXKEHUU YKa3aHHbBIX B3bICKaHUH. [TocTaHOB-
aenure BIIUK u CHK PC®CP ot 30 anpeas 1928 r. 3aKpeIiAo UcUepIIbIBAIOITHH
IepedyeHb CAydaeB IIPEeNOCTaBAEHNS HOPMAaTUBHBIMHU [IPAaBOBBIMHU aKTaMU IIpa-
Ba HAAOXKEHHS B aAMHUHUCTPATHBHOM ITOPsKe B3bICKAHUH B BU/IE IPEAYITPEK-
OeHud, mrpadga U OpuHyauTeAbHbIX pabor. IlocranoBaenmem BIIUK um CHK
PC®CP ot 30 mapra 1931 r. 6b1a0 yTBepKaAeHO HOBOe [ToarokeHHe 06 U3maHuu
MECTHBIMH HUCIIOAKOMaMH U COBETaMHU 00d3aTEABHBIX IIOCTAHOBACHUH 1 O HAAO-
SKEHUHU 32 UX HapyllleHHe B3bICKaHUU B aIMUHUCTPATHBHOM MIOPSKe, KOTOPOe
06oAee TTIOAHO U TOYHO YPETYANPOBAAO IIPABHAA, B TOM YHCAE IIPOLIEAYPY HaA0OXKe-
HUS TaKUX B3bICKAHUU, OIIPEIEANB B Ka4eCTBE OCHOBHBIX OPIaHOB, YIIOAHOMO-
YEeHHBIX Ha UX IPUMEHEeHHe, 00pa3yeMble IIPHU MECTHBIX HCIIOAKOMAaX U COBETax

8 Cobpanue y3zakoHeuuit PCOCP. 1922. Ne 48. Cr. 603.
9 Cobpanue y3akoneuuit PCOCP. 1926. Ne 39. Cr. 304.
10 Broaaserenpr HKB/I. 1924. Ne 4.

11 Cob6panmue y3zakoHenuit PCOCP. 1928. Ne 50. Ct. 379.
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CIIEIIUAABHBIE KOMHUCCHH'2. B TedeHHe ITOCAEAYIOUIMX MECATHAETHH BIAOTH 0
1981 r., xorma 6b1Au TpUHATEI OCHOBBI 3aKOoHOAaTeABCTBA Coro3a CCP u coros-
HBIX PeCIybAMK 06 aAMHUHHUCTPATUBHBIX IPABOHAPYUIEHUIX, 3aKOHOATEALCTBO
006 aAMUHHUCTPATUBHON OTBETCTBEHHOCTH B II€AOM HOCHAO HEIIEHTPAAN30BAH-
HBIM, MECTHBIH XapaKTep, IIOCKOABKY TaKas OTBETCTBEHHOCTb 3a HapylleHHe
005132 TEABHBIX TIOCTAHOBACHHUY yCTaHABAMBAAACh TAABHBIM 00pa3oM Ha ypoBHE
rybepHuii, KpaeB, o0AacTe TOPoIOB U pafioHOB. MecTHBIE OpraHbl BAACTH H3-
[JaBaAW MHOXKECTBO 00sg3aTeAbHBIX [IOCTAHOBACHUH U IIpeayCMaTpPUBaAU 3a Ha-
pylLIeHNe KaXKI0ro U3 HUX aIMHHUCTPATHBHYIO OTBETCTBEHHOCTE 3.

BwMmecTte ¢ TeM OTAEABHBIMU HOPMATHUBHBIMH IIPaBOBBIMH aKTaMU (berepasb-
Horo ypoBHd (CCCP u PC®CP) B nepuon 30-70-x rr. XX B. IpeaycMaTpuBasach
aIMUHHCTPATHBHAaS OTBETCTBEHHOCTH 3a HapyLIEHHE YCTAHOBAEHHBIX Ha yKa-
3aHHOM YPOBHE IIPaBHA IOBEAEHUS, OCYIIIECTBACHHUS KaKOH-AUO0 AeITeABHOCTH
B T€X UAU UHBIX cdhepax PyHKIIMOHUPOBAHHL I'OCYyAapCcTBa ¥ HAPOTHOTO X03gH-
crBa. K 4ncay momoOHBIX aKTOB MOXKHO, HallpuMmep, oTHecTH [locTaHOBAEHHE
[IeHTpasbHOI'O HCIIOAHHTEABHOTO KoMmutrera um CoBeTa HapOAHBIX KOMHCCAPOB
ot 30 mag 1928 r. «O nopanke uznanuda HapogHsIM KOMHCCapHaTOM IIyTeH co-
ob11eHMs 005132 TEABHBIX IIOCTAHOBACHUH U 0 HAAOKEHUH 32 HapYyILIeHNe UX B3bI-
CKaHUS B aIMUHUCTPATUBHOM Topsiake»?, Bosayirubeil komekc Coroza CCCP ot
7 aBrycra 1935 r.!5, ITocranoBaeuue CHK PCOCP or 7 okrsibpst 1932 r. «O6 an-
MHUHHCTPATUBHOH OTBETCTBEHHOCTH [OAXKHOCTHBIX AWIL U YaCTHBIX HaHUMAaTe-
A€l 3a HapyIlleHHEe 3aKOHOIATEALCTBA O Tpyme»'®, Ykas [Ipesunuyma BepxoBHO-
ro CoBera PC®CP ot 17 amnpeas 1973 r. «O6 aAMHUHUCTPATHBHOMN OTBETCTBEH-
HOCTH 3a IOBPEXIEHUE DAEKTPUIECKUX ceTell HamnpskeHuem 10 1000 BoabT»!,
Yka3z I[pesuguyma BepxoBHoro CoBetra PCOCP ot 19 utona 1968 r. «O6 ycuae-
HHUM aJMUHHCTPATUBHON OTBETCTBEHHOCTH 3a HapyLIeHHE IIPaBHA ABUKEHUS
II0 YAWIIaM IOPOJIOB, HACEAEHHBIX IIyHKTOB U JOpOoraM H IIPaBHUA IIOAB30BAHUS
TPAHCIIOPTHBIMH cpencTBamMm®, Ykas IIpesuauyma BepxoBHoro Coera CCCP
ot 14 mag 1970 r. «O0 agAMUHUCTPATUBHON OTBETCTBEHHOCTH 3a HapYyIIIEHUE

12 Cobpanmue yzakoneruit PCOCP. 1931. Ne 17. Ct. 186.

Cwm., HanmpuMep: COOPHHUK AEHCTBYIOIIMX 00s13aTEABHBIX IIOCTAHOBAeHHH CapaToB-
ckoro ryoucrioakoma CoBeTOB pabodHX, KPECThIHCKHUX U KPACHOAPMEHCKUX eIry-
TaTOB C IIPHAOXKEHHEM BEIOMCTBEHHBIX DPACIIOPSZKEHHUH M 3aKOHOIIOAOXKEHHU IIeH-
TpaabHOH BaacTh. 1925 rox. CaparoB : Opranu3anuoH. 9yacTe Capart. rybHCIIoAKOMa,
1925 ; CO60pHUK 00S3aTEABHBIX IIOCTAHOBACHHM TBEpPCKOro IryObepHCKOIO HCIIOAHH-
TEeABHOTO KoMHuTeTa. TBepbh, 1928. OKTa0ph ; COOPHUK 00532 TeABHBIX IIOCTAHOBACHHUH
JaapHeBocTouHOTO Kpalincrnoakoma, BaaaguBOCTOKCKOro okpucrnoakoMa, Baanuso-
CTOKCKOro ropcoBeTa U HukoabCK-Yccypuiickoro ropcosetra Ha 1929 rox. Baanu-
BOCTOK : BAagWBOCTOK. OKPYzKH. HCIOAH. KoMuTeT COBETOB pabodye-KpecThsaH., Kp.-
apM. U Ka3. JemyTaToB, 1929.

14 Cobpanme 3akoHomareabctBa CCCP. 1928. No 36. Cr. 325.

15 Cobpanme 3akoHomateabcTBa CCCP. 1935. Ne 43. Cr. 3596.

16 Cobpanue y3akonenuit PCOCP. 1932. Ne 79. Ct. 348.

17 Bemomoctu BepxoBuoro Cosera PCPCP. 1973. Ne 16. Cr. 351.
18 Bemomoctu BepxoBuoro Cosera PCHCP. 1968. Ne 26. Ct. 1009.
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3eMEeABHOIO 3aKOHOAATeALCTBar !, Ykas [Ipesunuyma Bepxosuoro Cosera CCCP
oT 26 utoass 1966 1. «O6 yCHAEHHH OTBETCTBEHHOCTH 3a XyAUTaHcTBO»?°, ITocra-
HoBAaeHMe CoBeta MunaHCTpOoB PCOCP oT 16 oKTa6pst 1963 r. No 1218 «O6 ycra-
HOBACHUH IITPA(OB 3a HapyIlIeHHe IPAaBUA ITOKAPHOHN 6e30mmacHoCT»? !,

Ba3oBbIM HOPMATHUBHBIM IIPABOBBIM aKTOM, OIIPENEASBIINM OCHOBHEIE IIpa-
BHAA H [IPOLeAypbl HAAOXKEHHS B aIMHUHHCTPATHBHOM IIOpSnKe HITpadoB, B
nepuon ¢ 1961 mo 1981 rr. aBasgaca Ykas Ilpesuguyma BepxoBHoro CoBera
CCCP or 21 utoHg 1961 r. «O maspHeHNIEM OrpaHUYEHUN HPHUMEHEHHS IIITpa-
¢oB, HararaeMbIX B aMHHUCTPATHBHOM IOPSIIKer?2,

TaxuMm obpasom, B nepuorn ¢ 1920-x rr. mo 1981 r. cchopmupoBascd 3HAUHU-
TEABHBIM MacCHB Pa3pO3HEHHBIX, He CHCTEMAaTH3NPOBaHHBIX HOPMAaTHUBHBIX IIpa-
BOBBIX aKTOB, IIPEAyCMAaTPHUBABIINX aIMHHHCTPATHBHYIO OTBETCTBEHHOCTH 3a
HapyllleHHue HOPM U IIpaBHA, AeHCTBOBABIINX B Pa3HbBIX chepax KU3HU Iocyaap-
cTBa U ob1lectBa. [Ipy 3TOM OTCYTCTBOBaA €AUHBIH KOOU(PUIIMPOBAHHBIH 3aKO0-
HOOATEABHBIN aKT, KOTOPBIH IIpeaycMaTpruBaa ObI e1nHOOOpasHbIe IIpaBUAa yCTa-
HOBA€HHS U IIPUMEHEHHS Mep aAMHHUCTPATHBHON OTBETCTBEHHOCTH, OCYIIECT-
BAEHHS [IPOU3BOCTBA II0 AeAaM O HAAOKEHHH alMUIHUCTPATHBHBIX B3bICKAHHH.

Oco3HaHHAas 3aKOHOZATEAEM HEOOXOOUMOCTH CHUCTEMATU3AIlUN Pa3pO3HEH-
HBIX HOPM 00 aIMHHHCTPATUBHOM OTBETCTBEHHOCTH 00yCAOBHAA pa3paboTKy U
npuHaThe B 1981 r. OcHoB 3akoHogaTeabcTBa Coro3a CCP 1 Ccoro3HBIX peciy-
6AMK 00 aAMUHHUCTPATHUBHLIX IpaBOHApYyIIeHuIx> (qasee — OCHOBBI). XapakTe-
pu3ys DAHHBIM 3aKOHONATEABHBIH aKT, HEOOXOAMMO IIPEKAe BCET0 OTMETUTD,
YTO B OCHOBY 3aKOHOZIATEABCTBA 00 aIMUHUCTPATUBHON OTBETCTBEHHOCTH OBIAO
IIOAOZKEHO He IIOHATHE TAKOH OTBETCTBEHHOCTH, a IIOHATHE «AIMUHHUCTPATHBHOE
paBoHapyleHue». OIpegeseHHe JAHHOIO [TOHATHUS OBIAO BII€EpBble HOPMAaTHB-
HO 3aKpernAeHo B cT. 7 OcuoB. Kpome Toro, B OCHOBax BIlepBble ObIAN BBEICHBI
[IPOIIECCYaABHO-TIPABOBBIE KATETOPHUU «IEAO0 00 aIMUHHCTPATHUBHOM [IpaBOHA-
PYLIEHHM» U «IIPOU3BOJACTBO IO AeAaM 00 aagMUHHCTPATHBHBIX IIpaBOHApYIIe-
HUax». OCHOBBI BIIEPBbIE IIPOBEAH YEeTKOE pasrpaHudeHue KoMmreTeHIIHH Coro3a
CCP u COIO3HBIX PECIIyOAMK II0 BOIIPOCaM yCTAHOBAEHHUS aIMHHUCTPATHBHOH
OTBETCTBEHHOCTH U IIPABHA €€ IIPUMEHEHHs, 3aKPElHAHN IIPHUHIIUIIEI, CUCTEMY
U obIe IpaBUAa HAAOKEHHS afMUHUCTPATUBHBIX B3LICKAHUMN 34 COBEpPIIEHUE
aIMUHHCTPATUBHBIX [IPABOHAPYIIEHNH, OIIPEIEANAN CUCTEMY OPraHOB U IOAK-
HOCTHBIX AHII, YIIOAHOMOYEHHBIX PacCMaTpUBATh OeAa 00 aaIMHHUCTPATHUBHBIX
[IpaBOHAPYIIEHUIX, a TaKyKe OOILIHM IOPSO0K IIPOM3BOACTBA II0 3THUM OEAaM.
F'aaBHOE 3HaueHne OCHOB, C HaIlled TOYKHU 3pEHH, 3aKAI0YAaA0Ch B TOM, YTO OHHU
chopMHPOBAAU OOIIYI0 KOHCTPYKIIMIO, MOAEAL IIOCTPOEHHS 3aKOHOAATEALCTBA
06 aIMUHUCTPATHUBHBIX [IpABOHAPYIIEHUIX B pecrnybankax Coerckoro Corosa
U CTaAU IIPaBOBOi# 6a30i mad pa3paboTKU M IPUHITHS COOTBETCTBYIOIIHUX Pec-
IIyOAMKAHCKUX KOJIEKCOB 00 aIMUHUCTPATUBHBIX [IPABOHAPYILIECHHUSIX.

19 Bemomoctu BepxoBaoro CoBera CCCP. 1970. Ne 20. Cr. 165.
20 Bemomoctu BepxoBHoro Coera CCCP. 1966. Ne 30. Cr. 595.
21 Cobpauue mmocranoBaeuuii [IpaBureabcrBa PCOCP. 1963. No 19. Cr. 130.
22 Bemomoctu BepxoBHoro Cosera CCCP. 1961. Ne 35. Cr. 368.
2% BemomocTtu BepxoBHoro Cosera CCCP. 1980. Ne 44. Ct. 909.
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[TocranoBaernueMm BepxoBuoro CoBera PCOCP ot 20 utona 1984 r. 614 mpu-
AT Konekc PCOCP 06 agMuHHCTpaTUBHBIX ITpaBoHapylieHusx (KoAIl PCOCP)
C BBeZleHHEM ero B jaelictBue ¢ 1 aaBaps 1985 r.2* KoAIl PCOCP BKAwO4YAA B
cebst TIaTh pasmenroB: [ «OOmme moaoxkenus», 11 «O0ias gacte» u «OcobenHast
qacTe», [II «Opranbl, yImoAHOMOYEeHHBIE pacCMaTpUBaTh AeAa 00 aaMUHHUCTpa-
TUBHBIX IIPABOHAPYIIIEHUIX», [V «IIpou3BOACTBO IO meaaM 00 aJMHUHUCTPATUB-
HBIX IIpaBOHapylIieHuax», V «/CioAHeHHe TTOCTaHOBACHUH O HAAOXKEHUHU aMU-
HUCTPATUBHBIX B3bICKaHUM». CTPYKTYPHOH 0COOEHHOCTBIO maHHoro Komekca B
OTAMYHNE OT AeHCTBOBABIIIETO B TO BpeMs YTroaoBHoOro Kogekca PCOCP aBuaoch
o0BbeqUHEHHE B €r0 COCTaBe MATEPHUAABHOM U ITPOIIECCYaABHOM COCTaBASIIOIINX
UHCTUTYyTa aMUHHUCTPAaTUBHON oTBeTCcTBEHHOCTH. [lepBrIie nBa pasznesa Komek-
ca, 0 CYIIECTBY, BOCIIPOU3BOUAN B HECKOABKO MHOM PENaKIINU, C HEOOABIIIMMH
YTOYHEHUSIMU U OOTIOAHEHUSIMU COOTBETCTBYIOIIHE IToAoKeHUsT OcHOB. MHorue
HopMbI OO111eit yacTu KoAIl PCOPCP 6biaM 3aUMCTBOBAHBI U3 YTOAOBHOTO KOIEK-
ca PCO®CP, B 4aCTHOCTH MOAOXKEHHUs 00 YMBIIIIAEHHOH W HEOCTOPOKHOU BUHE
B COBEPIIEHUH aIMHHUCTPATHUBHBIX IIPABOHAPYIIIEHUM, 0 KpaliHed HeoOXomau-
MOCTH, HeoOXOaUMOM 060pOHE, HEBMEHSIEMOCTH, MAAO3HAYUTEABHOCTH IIPABO-
HapyIleHHUd KaK OCHOBAHUSIX, NCKAIOYAIOITNX 8 IMUHUCTPATUBHYIO OTBETCTBEH-
HOCTB, 00 06CTOSITEABCTBAX, CMATUYAIOITHNX HAW OTSATYAIOIINX TAKYyI0 OTBETCTBEH-
HocTh. OcobeHHast 4acTh Komekca coCcTosIAa U3 IECSITH TAAB, KaxK/1ast U3 KOTOPhIX
cozepzKara HOPMBI, ITpeAyCMaTPHUBAaBIINE COCTaBbl aAMUIHHUCTPATHBHBIX [IPaBO-
HapYIIIEHWH, COBEPIIIAEMbIX B PAa3AUYHBIX Cchepax COIHAABHO-3KOHOMUYECKOHN
JKU3HU TOCYIapCTBa U OOIIECTBa, B cpepe oXpaHbl TOCYAAaPCTBEHHOTO U O0IIIe-
CTBEHHOTO IIOPAAKa, U aIMUHUCTPATHBHYIO OTBETCTBEHHOCTD (3 IMUHUCTPATHUB-
HbIe B3BICKAHHs) 3a UX coBepliieHue. BrepBrlie B Komekce Gbira OCyIlleCTBAEHA
CHCTEMAaTH3alllsd OPTraHOB M JOAXKHOCTHBIX AMII, YIIOAHOMOYEHHBIX pacCcMaTpH-
BaThb AeAa 00 aIMUHHCTPATHUBHBIX IPABOHAPYIIEHUIX, IIPOBENEHO YETKOE pas-
rpaHUYEHHUE UX KOMIIETEHIINH 110 PA3PENIEHHUIO 3THUX AEA. SHAYUTEABHBIM II1arOM
BIIEpE B IIPABOBOM PETYAUPOBAHUHN aAMHUHHUCTPATUBHON OTBETCTBEHHOCTH CTa-
A& TIPOLIECCYaAM3alla HHCTUTYTa 3TOH OoTBeTCTBEHHOCTH. Pasmea IV KoAIl Pd
JIOCTaTOYHO TIOAHO PETAAMEHTHPOBAA MOPSNOK OCYIIECTBAEHUS IIPOH3BOLCTBA
o meaaM o0 aAMHHHUCTPATUBHBIX IPAaBOHAPYIIEHUSAX, BIEPBBIE BBEAS B TOM
YUCAE TIPUMEHUTEABHO K Pa3pelleHUuI0 JaHHBIX [eA TaKhe 00s3aTeAbHbIE dAe-
MEHTBI AFOOOM TPOIIECCYaAbHOM IEITeABHOCTH, KaK COCTaB AHI], YIaCTBYIOIIHUX B
IIPOU3BOCTBE, C OIIPEAECACHUEM HX IIPABOBOIO CTATyCa, JOKA3aTEAbCTBA U IIpa-
BUAA MOKA3LIBAHUS, [I€PEYEHb OOCTOATEABCTB, UCKAIOYAIOIIUX ITPOU3BOICTBO 110
neAy. BoepBble B paMKax OTAeAbHOM raaBbl Komekca ObIAM CHCTEMAaTH3UPOBA-
HBI HOPMBI, OIIPENEASIIONINE COJIEPIKAHUE U MpaBUAa IIPUMEHEHUS Mep obec-
TIeUYeHUs ITPOU3BOCTRBA II0 AeAaM 00 aaAMUHUCTPATHBHBIX MIPABOHAPYIIIEHUIX.
CnermanbHast raaBa KoAIl PCOCP geraabHO omnpeaessiaa IpaBUAA UCIIOAHEHUS
IIOCTAaHOBAEHUY O HAAOXKEHUU aJIMUHUCTPATUBHBIX B3bICKaHUH.

3uayenue KoAll PCOCP 1984 r., Ha HaIll B3rA9l, 3aKAI09AAOCH IIPEXKIE BCETO
B TOM, YTO OH SIBUACH MEePBBIM B Poccuu KOoAM(pUITUPOBAHHBIM 3aKOHOM, HOP-
MaTHUBHO 3aKPENUBIINM HHCTHUTYT aIMHHUCTPATHUBHOM OTBETCTBEHHOCTH KakK
CaMOCTOSITEABHOTO, HapsAy C YTOAOBHOM, BHJa IOPUAUYECKON OTBETCTBEHHOCTH,

2% Bemomoctu BepxoBHoro Cosera PCOCP. 1984. No 27. Cr. 910.
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CHUCTEMAaTHU3UPOBAaBIIIMM HOPMBI 3TOTO HHCTUTYTA U M0 CYLIECTBY C(hOPMUPOBAB-
UM OO OOAMK 3aKOHOIATEABCTBA 00 aJIMHUHUCTPATHUBHBIX IIpaBOHAPYIIIE-
HHULGX KaK CAMOCTOATEABPHON COCTaBHOMN 4aCTH POCCHUMCKOIO 3aKOHOAATEABCTBA.

ITocae pactaga B 1991 r. CoBerckoro Coro3a U BOSHHKHOBEHU I10 CyTH HOBO-
ro rocygapctBa — Poccuiickott Peneparrin KoAIl PCOCP npomoakuA cBoe ae-
CTBHE Ha TEPPUTOPUU ITOCTCOBETCKOM Poccuu. B Teyenune 90-x rr. XX cTosreTud
B CBs3U ¢ popMupoBaHreM B Poccutickoit denepariii HOBBIX HIOAUTHUKO-TIPABO-
BOM M COIIMAABHO-3KOHOMMYECKON cucTeM B Komekc BHOCHAWCEH OITpeNeA€HHbIE
JIOTIOAHEHUsI U H3MEHEHUSs, CBA3aHHbIE, TAABHBIM 00pa3oM, C yCTAHOBAEHHUEM
aAMUHUCTPATUBHON OTBETCTBEHHOCTHU 32 BHOBB BBOJUMBIE 3aKOHOOATEAEM CO-
CTaBbl aAMUHUCTPATHUBHBIX [IPABOHAPYIICHUH (HAIIpUMep, HapylLleHne u3bupa-
TEABHOTO ¥ aHTUMOHOIIOABHOT'O 3aKOHOAATEABCTBA), a TaK¥Ke C pepOpPMUPOBAHU-
€M CHCTEeMBI OPraHOB HCIIOAHUTEABHOM BAACTH, YIIOAHOMOYEHHBIX Ha PacCMOT-
peHue meAa o6 aAMHUHHUCTPATUBHBIX MpaBoHapylleHusx. YTo kacaerca OOIei
gactu KoAIl P®, To B yrcae HauboAee 3HAYMMBIX U3MEHEHHMN W JOIIOAHEHUH,
KOTOpbIe ObIAM BHeceHbI B Hee B nepuoa ¢ 1991 mo 2001 r., MOKHO BBIZIEAUTD
BBEIEHNE HOBOTO BH/la B3bICKAHUSI — aAMHUHHUCTPATUBHOIO BBIABOPEHUS 3a IIpe-
neabl Poccuiickoit demepariii MTHOCTPAHHOTO TpaskIaHUHA HAU AWIA 0e3 rpaK-
IAaHCTBa, a TaKxXKe [OIOAHEHHE TAKOT0 B3BICKAHUS, KaK «AHIIEHHE CIIEIIHAAb-
HOTO IIpaBa, IIPEJOCTAaBACHHOTO JAHHOMY IpasKIaHUHY», AUIIIEHHUEM IIpaBa Ha
3KCIAYaTaIUI0 PAIUOIAEKTPOHHBIX CPEACTB AU BBICOKOYACTOTHBIX YCTPOUCTB.

B 1o Xe BpeMsa IapasAr€ABHO C BHECEHHEM IIOIIPaBOK B AEeMCTBOBAaBIINH
KoAIl PC®CP B paccmarpuBaeMbId mmepuon ObIAW IPUHSTHI (U34AHBI) OTIEAb-
Hbl€ 3aKOHBI U IIO[I3aKOHHbIE HOPMATHUBHBIE ITPABOBBIE aKThl, YCTAHABAUBAaB-
IMe aMUHHUCTPATHUBHYIO OTBETCTBEHHOCTH, B TOM YHCAE€ IOPUANYECKHUX AHII,
3a HapyIIeHUE CIIEIUAABHBIX ITPABUA OCYIIIECTBAEHHUS T€X UAU WHBIX BHIOB [€-
ATEABHOCTH, a TaKXKe PEryAHMpPOBaBIIINE ITPOLeAyPhl €€ IIpuMeHeHUs. B uucae
TaKUX HOPMATHUBHBIX IIPABOBBIX aKTOB MOXKHO Ha3BaTh, HaIIpuMep, 3akoH Poc-
cuiickoit deneparnu ot 17 mekabps 1992 r. Ne 4121-1 «O6 aAMHHUCTPATHUB-
HOH OTBETCTBEHHOCTH ITPEAITPUATHH, YIPEKICHUN, opraHu3aiui 1 obreauHe-
HHI 32 IPaBOHAPYIIEHUS B 00AACTH CTPOUTEABCTBaY?, deiepasbHbIil 3aKOH OT
8 mroaa 1999 r. Ne 143-93 «O6 agMUHUCTPATUBHON OTBETCTBEHHOCTH IOPUIU-
YEeCKHUX AUIL (OpraHu3anuii) 1 HHAUBUAYAABHBIX IIpeAIIPUHUMAaTEAeH 3a IpaBo-
HapyILIEeHUS B 00AaCTH IPOU3BOACTBA U 000pOTa 3TUAOBOTIO CIIUPTA, AAKOTOAb-
HOM U crimpTOoCcoAepzKalei mpoayKIuu»?®. CAOKHUAACEH TTapalOKCAAbHAS CUTY-
amus, o0ycAOBAEHHAS Te€M, YTO, C OMHOM CTOPOHBI, B CTpAHE, IMepeleaiei Ha
PeABChI AUOEpPaABHO-AEMOKPATHYIECKOTO U PBIHOYHOIO PA3BUTHUSL, MPOIOAIKAA
JEeNCTBOBaTh 0e3 KaKUX-AM00 MPpUHIINITHAABHBIX u3dMeHeHutt KoAll PCO®CP co-
BETCKOI'o o0paslia, a ¢ APyro¥ CTOPOHHBI, OblAa BBeeHA B AEeHCTBHE Macca HO-
BBIX HOPMATUBHBIX IIPABOBBIX aKTOB, PETYAHPOBABIINX MaTepHaAbHO-IIPaBO-
BbI€ U IIPOIIECCYAaABHO-IIPaBOBbIE BOIIPOCHI aAMHUHUCTPATUBHON OTBETCTBEHHO-
CTH, BOLIEAININX B IIPsSMOe IIpoTHBOpeudne C ykKazaHHbIM Komekcom. B Takoit
06CTaHOBKE COBEPIIIEHHO 060CHOBAHHO OBIA TIOCTABAEH BOIIPOC O HEOOXOMUMO-

25 BemomocTtu Che3na HapoaHBIX aemyTaToB Poccutickoii @enepariiu u Bepxosuoro Co-
Beta Poccuiickolt Pemeparuu. 1993. Ne 2. Ct. 58.

26 Cobpanue 3akoHomaTeAbcTBa Poccuiickoit Pemeparmu. 1999. Ne 28. Ct. 3476.
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cTu paszpaborku HoBoro Komekca Poccuiickoit ®emepaiivu 06 aMUHUCTPATHB-
HBIX [IPABOHAPYIIEHUIX, KOTOPBIH ObI IIOAHOCTBIO COOTBETCTBOBaA SKOHOMUYeE-
CKUM U TIOAUTHKO-TIPABOBBIM PEAAUSM, CAOKHUBIIUMCS 1Tocae 1991 1., u ocobeH-
HO ntocae npuHaTud B 1993 r. Koncrurynuu Poccutiickoit ®enepanuu.

Koodexc Poccuiickoii Pedepayuu 06 aOMUHUCMPAMUBHBLX
npaeoHapyweHusix 2001 2.: pons e pazeumuu uHcmumyma
adMuHUCMpaMueHoli omeemcmeeHHOCMU, Npobrembl codepicaHust
U npumeHeHusl HA npakKmuke, Heobxodumocmo
U OCHOBHble HANPAE/eHUSL MOOEPHU3AUUU
denepaababIM 3akoHOM OT 30 mexkadbpda 2001 r. Ne 195-93 6v1a yTBepkaeH Ko-
nexc Poccutickott Penepariy 06 aAMHHHUCTPATHUBHBIX ITPABOHAPYIIEHUIX, KO-
TOPBIt BBemeH B aetictBue ¢ 1 uroas 2002 1.2’ Kak 6bIA0 OTMEYEHO BBIIIIE, TIPH-
HaTHe gaHHoro Komekca o6ycAOBAEHO HEOOXOOUMOCTHIO IIEPEOPUEHTAIINH OTe-
YEeCTBEHHOT'O 3aKOHOJATEALCTBA 006 aIMHHUCTPATHBHON OTBETCTBEHHOCTH HAa
HOBYIO CHUCTEMY CAOXKUBIINXCS B Poccuu conmaabHO-3KOHOMHYECKHX U ITOAU-
TUKO-TIIPABOBLIX OTHOLIIeHU#. [Ipu pazpaborke KoAll P® caemoBaso IpHUHSTEL BO
BHUMAaHHE TaKHe SKOHOMHYECKHE H IIOAUTHKO-IIPAaBOBBIE (PAKTOPBI, KAK BO3-
HUKHOBEHUE B CTPaHe HHCTUTYTOB YaCTHOU COOCTBEHHOCTH, CBOGOIHOTO PHIH-
Ka U IIPEeANpPHUHUMATEALCTBA, HEOOXOAUMOCTb UX IIPABOBOI0 PETYAHPOBAHUS U
IIPaBOBOH 3alIUTHI, (POPMUPOBAHHUE HOBBIX IIOAUTHYECKHUX U AEeMOKPATHIECKUX
dopM (PYHKIIMOHHPOBAHUS I'OCYAapCTBa U O0IIEeCTBa, a TaKKe IIO0AX0I0B K II0-
HHUMAaHHUIO U 3allUTe IIpaB U CBOOO YeAOBEKA U I'paskKaaHUHA. YKa3aHHbIe (haK-
TOPBI 6E€3YCAOBHO ITOBAWSIAN Ha BEIPAOOTKY KOHIIenInu HoBoro Kozekca, comep-
sxkaume ero OOeit, OcobeHHOM U IPOIleCCyaAbHOM dacTei. B urcae Hamboasee
3HAYMMBIX HOBBIX IToAOKeHUH KOoAIT PP 2001 r., IpUHIIUITHAABHO OTAHYAIOIIINX
ero coaepxkanue ot cogepxkanusa KoAll PCOCP 1984 r., c Hailei TOYKHU 3peHUS,

MOZKHO BBIJJEAUTH CAEIYIOIIIHE.

1. ITo obwium nososxerHusm u Obweti uacmu KoAIl Pd:

1) BBegeHHE IIPUHIIHIIA [IPE3yMIIIUH HEBHHOBHOCTH AWIIA B COBEpPIIEHUHU
aIMHUHHCTPATUBHOIO IpaBoHapyuleHus (cT. 1.5 KoAll Pd);

2) yCcTaHOBAEHHUE aIMUHHUCTPATHBHON OTBETCTBEHHOCTH IOPHUANYECKHUX AHIL
U CIIEMaABHBIX IIpaBUA €€ IpuMeHeHHUd (cT. 2.1, 2.10 KoAll P®).

3) ompeneseHre MEP aIMHHUCTPATUBHON OTBETCTBEHHOCTHU B KadecTBE aj-
MUHHCTPATUBHBIX HaKa3aHUU U BBEAEHHE HOBOI'O BH/a TaKUX MEpP, a UMEHHO
nuckBasngpukamu (cr. 3.1-3.2 KoAll P®);

4) oTHeCeHHE K HCKAIOUUTEABHOM KOMIIETEHIIUH Cyaell HasHa4YeHUsd OOAb-
IIMHCTBA aAMUHUCTPATUBHBIX HakKaszaHUH (cT. 3.7-3.11 KoAIl P®);

5) BBemeHune nudepeHIIUPOBaHHBIX (ABa MecsdIlla U OWH I'oJl) CPOKOB 1aB-
HOCTHU ITPUBAEYEHUS AUIL K aIMUHUCTPATUBHOMN OTBETCTBEHHOCTH (CT. 4.5 KoAIl
P®).

2. Ilo OcoberHoti uacmu KoAIl Pd:

1) ycraHOBAEHHE aAMUHUCTPATHUBHON OTBETCTBEHHOCTH 3a 8 IMUHHUCTPATUB-
HbIE IIpaBOHAPYIIEHUs B o6aacTu uHdopMmalinu (raasa 13 KoAll Pd);

27 Cobpanue 3akoHomaTeAbcTBa Poccuiickoit ®emeparmu. 2002, Ne 1 (u. I). Cr. 1.
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2) yCcTaHOBAEHME aMUHUCTPATHBHON OTBETCTBEHHOCTH 3a aIMHHUCTPATHB-
Hble IIpaBOHAPYIIEHUS B 00AaCTH IPEeAIIPUHUMATEABCKON NeITEeABHOCTH U Ie-
ATEABHOCTH CaMOPETyAUPYEMbIX OpTaHU3allyii, B TOM YHCAE 32 HapylIeHUe 3a-
KOHOZIATEeABCTBA O AMIIEH3UPOBAHUN, aHTHMOHOIIOABHOTO 3aKOHOATEABCTBA U
3aKOHOIATEABCTBA O HECOCTOSITEABHOCTH (GaHKpoTCcTBe) (TaaBa 14 KoAIl Pd);

3) ycTaHOBAEHME aIMUHUCTPATHBHON OTBETCTBEHHOCTH 3a aIMHHUCTPATHB-
HbIe IIpaBOHAPYILIEHN, CBI3aHHbIE C HApyIIIeHHEeM I[IPaBHA Pa0OThI C JeHEKHOU
HaAHWYHOCTBIO, OCYIIECTBACHNS OAHKOBCKUX, BAAIOTHBIX OIlEpalluii, IIpaBuA 00-
pammeHus 1eHHbIX OyMmar (raaBa 15 KoATIl Pd);

4) ycTaHOBAEHME aIMUHUCTPATHBHON OTBETCTBEHHOCTH 3a aMHHUCTPATHB-
HbIE ITPAaBOHAPYIIEHUI B 00AaCTH TaMOXKEHHOro aeaa (raaBa 16 KoAll PD);

5) ycTaHOBAEHHE aIMHUHHUCTPATUBHON OTBETCTBEHHOCTH 3a aIMHUHHUCTPATHB-
Hble IIpaBOHAPYIIEHUS, [IOCATAIONINE Ha HHCTUTYTHI TOCYNapCTBEHHOH BAACTHU
(raaBa 17 KoAIl PdD).

3. Ilo npoyeccyanvHotli uacmu KoAIl Pd:

1) cymiecTBEeHHOE pacHIupeHre KOMIIETEHIIUNH CyZel 10 pa3penieHuo aea oo
aaIMUHUCTPATUBHBIX IPAaBOHAPYUIEHUIX, OTHECEHHE PACCMOTPEHUS AeA 06 OT-
[EeABHBIX IIPAaBOHAPYIIIEHUIX K IIOABEIOMCTBEHHOCTH CyneH apOUTPasKHBIX Cy-
noB (cT. 23.1 KoAll P®);

2) pacIIVpeHHe YHCAa AUI], VIaCTBYIOIIUX B IIPOU3BOACTBE II0 JeAy 00 as-
MUHHCTPATHUBHOM IIPaBOHAPYIIEHHNH, C BKAIOUEHHEM B UX COCTaB 3alllUTHHKA,
3aKOHHOTI'O IIPENCTaBUTEAT IOPUINIECKOI0 AWIIA, CIIEITHAANCTA, [IOHATHIX, IIPO-
Kypopa (raaBa 25 KoAll P®);

3) BBemeuue B KoAlIl P® otnmeabHOM TAaBbI, yCcTaHABAWBAIOIIEH mpaBuaa 10-
Ka3bIBaHUS 10 1Ay 00 aAMHHHCTPATHBHOM IIpaBoHapylIeHun (raaBa 26 KoAIl
P®);

4) BBegenue B KoAIl P® oTneAbHOME raaBbI, PETYAUPYIOLIEH OCHOBAHUS U [10-
PAOOK IpUMEHEHHsI Mep obecledeHUs NIPOM3BOACTBA IO AeAaM 00 aaMUHU-
CTPATHUBHBIX IIPABOHAPYIIEHHUSIX, C IOIIOAHEHHEM IIepeYHd TaKUX MEeP HOBBIMH,
B YAaCTHOCTHU TaKHMH, KaK JIOCTaBAE€HHE, OCMOTP IIOMELIEHHUH U TeppPUTOPUH,
apecT TOBapOB, TPAHCIOPTHBIX CPEACTB U HHBIX BEIIeH, IIPUBOL;

5) BBemeHHe cTaguu BO30YKIOeHUA neaa o0 agMUHHCTPATUBHOM IIpaBOHA-
PYLIEHUH, TTOPAOOK KOTOPOTO PEerAaMeHTHpPOBaH oTAeAbHOU raaBoit KoAll Pd
(raaBa 28 KoAIl P®).

TakuMm o6pazom, KoAIl Pd cozmaa ompemeAeHHYI0O HOPMATUBHO-IIPABOBYIO
OCHOBY IAsI OOHOBAEHHS MHCTUTYTA aIMUHUCTPATHBHOMN OTBETCTBEHHOCTH IIPHU-
MEHHUTEABHO K yCAOBHUSM caoxkubniedica K 2001 r. mpaBoBoi cucrembl Poccuii-
croli Penepanmu. BmecTe ¢ TeM mocaenyrolee IIpuMeHeHHe naHHoro Komekca
Ha IIPaKTHKE [10Ka3aA0 HaAW4YHe B HEM pgla HeJOCTATKOB, HEKOTOPbIE M3 KO-
TOPBLIX B TE€YEHUE IIOCACIHUX ABAAIATH AT OBIAH yCTPaHEHBI 3aKOHONATEAEM,
a MHBbIE COXPAHSAIOTCS 0 HacTodIlero BpeMeHH. K 4ncAy ycTpaHeHHBIX 3aKOHO-
[JaTeAeM, B TOM YHCAE C yYeTOM ITPaBOBBIX IT03UIUH, 0003HaYeHHBIX KoHCTHTY-
muoHHBIM CynoMm Poccutickoit ®enpeparnu, HegoctatkoB KoAll PO caenyer, B
YaCTHOCTH, OTHECTH IIPELOCTABACHHE IIPABOIIPUMEHHUTEASIM BO3MOKHOCTH CHU-
KEHHd pa3Mepa Ha3HadvaeMoI'o aIMUHHCTPATHUBHOIO IITpada HHUXKE YCTaHOB-
AEHHOTO 3aKOHOM MHHHMAaAbHOro pasmepa (4. 2.2-2.3, 3.1-3.3 ct. 4.1 KoAIl
P®), BBemeHue mpaBuaa O 3aMeHe IIPH COOAIOZIEHUH OIIPENEACHHBIX YCAOBHH
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aIMUHHCTPATHBHOIO HaKa3aHWsS B BHAE aIMHUHHCTPATUBHOIO IuTpada Ha
npenynpexaeHue (cr. 4.1! KoAll P®), ycTaHOBAEHHE OOIIETO ITOPSIKA HUCIHC-
AeHUs CpokOB (cT. 4.8 KoAIl P®), onpeneaeHue mopsaaka U3BEIEHUS AL, ydia-
CTBYIOIIUX B IIPOU3BOACTBE II0 AeAy 00 aAMUHHUCTPATHBHOM IIPaBOHAPYIIEHUU
(ct. 25.15 KoAIl P®d), mpenocraBA€HUE TOAKHOCTHOMY AHILY, YIIOAHOMOYEHHOMY
Ha COCTaBA€HHE ITPOTOKOAA 00 aAMHHUCTPATHBHOM IIpaBOHAPYIIEHHUH, IIpaBa
Ha 00KaAOBaHHUE BBIHECEHHOTO IIO IeAY 00 3TOM IIpaBOHAPYLIEHHUH IIOCTAHOB-
ACHU4.

O003HaAYUM Jasee OCHOBHEIE, Ha HAIIl B3TASL, IIPOOAEMHBIE BOIIPOCHI IIPaBO-
BOTO PETYAHUPOBAHHUS MHCTUTyTa aAMHUHHCTPATHUBHON OTBETCTBEHHOCTH, KOTO-
pble, HecMOTpPd Ha IocTossHHoe BHeceHUe B KoAIl P® m3ameHeHu#t u mormoaHe-
HHM, OCTAIOTCH aKTYaABHBIMU U TPeOyIOT 3aKOHOOATEABHOTO pellleHusd. [JaHHbIe
IpoOAeMBI UMEIOT MECTO ITPUMEHUTEABHO Ko BceM dacTsam KoAIl Pd: Obiei,
OCo0eHHOH U IPOoIleCCyasbHOH.

ITpo6nemot O6weii uacmu KoAIl PP

[Ipexkne Bcero HEOOXOAUMO OOpAaTHUTh BHHMAHHE HA OTCYTCTBUE B JAeHCTBYIO-
mieM KoAIl P® onpemeseHuss 6a30BOTO MTOHSTHS PACCMATPHUBAEMOTO HHCTUTYTA,
a UMEHHO IIOHATHSI «aIMHHHCTPATHBHAas OTBETCTBEHHOCTH». OIIpeneseHHuE I10-
HATHS aIMHHHUCTPATUBHON OTBETCTBEHHOCTH depe3 IIOHATHE aJIMHHHUCTPATHB-
HOTO IIpaBOHAPYIIIEHUT U HA000pOT, KaK 3T0 caeaaHo B 4. 1 ct. 2.1 KoAll Pd,
AOTHYEeCKH oInnbouHo. CkaszaTh O TOM, UYTO aAMHHUCTPATHBHAA OTBETCTBEH-
HOCTBH — 3TO OTBETCTBEHHOCTH 3a COBEpPIIEeHHE aIMHHHCTPATHBHOIO IIpaBOHA-
pyuIeHHus, a aAMHHUCTPATHBHOE IIpaBOHAapPYIIeHHE — AesHUe, 3a KOTOPoe ycTa-
HOBA€HA aIMUHHCTPATUBHAS OTBETCTBEHHOCTDH, 3HAYUT IIOIIACTh B AOTHYECKUH
Tynuk. [lIoHATHEe aAMUHHUCTPATUBHON OTBETCTBEHHOCTH JIOAKHO OBITH OIIpE/e-
A€HO TIOCPENCTBOM YKa3aHHsd Ha €€ CYIIHOCTH U OCHOBHBIE YePThI, II03BOASIO-
IITHe OTHAEAUTH NaHHBIM BHUI IOPHUAUYECKOH OTBETCTBEHHOCTU OT APYTHUX €€ BH-
OB, IIpeXKe BCcero yronoBHoi. Kpome Toro, onpeneaus B 4. 1 cT. 2.1 KoAIl P®
IIOHATHE aIMUHHUCTPATHBHOIO IIPaBOHAPYIIIEHHUs, 3aKOHOIATEAbL IIPH 3TOM He
PacKpbIA IIOHATHE B 9AEMEHTHI COCTaBa TAKOI'o IIpaBoHapylIeHusd, XoTd B Ko-
[eKCe NaHHOe IIOHSTHE UCIoAb3yeTcd (. 2 4. 1 ct. 24.5 KoAIl Pd).

CaenyroumM HegoctaTkoM O6mieit yactu KoAll PO, ¢ Hallel TOYKYU 3peHUsd,
ABASIETCH OTCYTCTBHE HOPMATHBHOIO 3aKPEIIAEHHUS YeTKO OIIpeNeAeHHO cHcTe-
MBI IIPUHIIUIIOB aAMHUHHUCTPATUBHOH OTBETCTBEHHOCTH. B Hacrosamiee BpeMda B
ct. 1.4 u 1.5 KoAIl P® packprITo copep:KaHUe AHNIb ABYX HPUHIIUIIOB ITPHU-
BA€UEHHS K aIMHHHUCTPATHBHOM OTBETCTBEHHOCTU: PaBEHCTBA Ilepel 3aKOHOM
U IIPe3yMIIIINHU HEBHHOBHOCTHU. MexKay TeM B IocAenHue roabl KoHCTHUTYIINOH-
HeIM Cynmom Poccuiickoit Penepaniu Ha OCHOBE aHaAM3a IIPAKTUKHU IIPHUMEHe-
Hust KoAll P® Gbiau chOpMHUPOBAHBI YCTOMYUBBIE ITPABOBbBIE TTO3UITHU, KaCAIO-
Ipecs BBIPAOOTKU TaKUX IIPHHIUIIOB aIMHUHUCTPATHBHOH OTBETCTBEHHOCTH,
KaK WHOIWBHyaAW3allysd, CIIPaBEIANBOCTh M COPaA3MEPHOCTH IIPHUMEHSIEMBIX K
[IPABOHAPYIIUTEASIM aJIMUHUCTPATUBHBIX Hakazauuii?®. [IpencraBasercst, 4To

28 Cwm., manpumep: [TocranoBaenme Koncruryruonuoro Cyna Poccuiickoit @enepaiiuu
oT 25 deBpaag 2014 r. Ne 4-IT ITo geay o IpoBepPKe KOHCTHUTYIIHOHHOCTH Psifia IIOAO-
JKeHu# crareit 7.3, 9.1, 14.43, 15.19, 15.23' u 19.7° Kogekca Poccuiickoit ®enepa-
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Ha3BaHHbIE IIPUHIUIBI B HHTepHnperannu KoHcruryimonHoro Cyna Poccuii-
ckoii Penepanuu rogsekaT 3akpernseHuro B O61e vactu KoAll Pd.

B kagecTBe 0IHOrO B3 CYyIIIECTBEHHBIX HeqocTaTKoB Obmieit yactu KoAll Pd
MOXKHO Ha3BaTh HEIIOCAEIOBATEABHOE M HEIIOAHOE PEIIEHHE BOIIpoca O BHHE
IOPHUIUYECKOI0 AWIla B COBEPIIEHHH aAMHUHHCTPATUBHOIO IIpaBOHApPYIIEHUH.
OmnpeneseHue BUHBI IOPHIWYECKOIO AHIla, cOOPMyAHMpPOBaHHOE B 4. 2 cT. 2.1
KoAIl P®, He comep:KUT KOHKPETHBIX KPUTEPHUEB OLIEHKU IIOBEAEHUHI TAKOI'O
AUIIA, TTO3BOASIOIIUX IPUHTHU K BBIBOAY O TOM, IIPHUHIAO HAU HE IIPHUHIAO OHO
BCe 3aBHCHIIIE OT HEr0 MePhI A COOAIONEHUS IIPaBUA M HOPM, 3a HapylleHHe
KOTOPBIX IIPEAYCMOTpPEHA aIMUHHUCTPATHBHAS OTBETCTBEHHOCTDH, HE yKa3bIBa-
eT Ha 00CTOATEeABCTBA, IIPEIITCTBYIONIHE COOAIONEHHUIO TAKHUX IIPABHUA H HOPM.
Kpome Toro, KoAIl P® He ycTaHaBAuWBaeT IIpaBHAa COOTHOIIEHUS BUHBI IOPHU-
JAUYECKOT0 AWIIA M BHHBI €T0 JOAKHOCTHBIX AHL], pAaOOTHHKOB, BBIpazKaIOIIeHCs
B (popMe yMBIcAa MAW HEOCTOPOIKHOCTH. [IpobaeMHBIE BOIIPOCHI IIOHUMAaHUS U
IIpUMEHEHHd Ha TpakTuKe HopMbI KOAIl P® 0 BUHE IOPHUANYECKUX AUI] HEOTHO-
KpaTHO paccMaTpuBasuch B auTepatrype [CopokuH, B. /1., 2014, c. 4-11; Cra-
punros, FO. H., pen., 2017, c. 89-94; Poccunckuii, B. B., 2018, c. 270-275]. Ha
HeoOXOOUMOCTD pelleHNns 0603HAYEeHHBIX BOIIPOCOB BHHBI IOPHINYECKUX AWIL B
COBEPLIEHUH aIMHUHHUCTPATUBHBIX IIpaBOHAPYUIEHUN ObIAO oOpallleHO BHUMA-
HUEe B OQHOM M3 HeAaBHUX nocraHoBaeHU# KoucruryrimonHoro Cyna Poccuii-
ckroit ®eneparun.

BrI3bIBaeT onpeieaA€HHbIE CAOXKHOCTU Ha IIPaKTHUKE U IIPHUMEHEHHE IT0AOXKEe-
Huit ct. 2.4 KoAll Pd, ycTaHaBAMBAIOIIMX OCOOEHHOCTH IIPUBACUEHHUS K aIMU-
HUCTPATHUBHOH OTBETCTBEHHOCTH JOAXKHOCTHBIX AHUIl. TaKHe CAOKHOCTH CBH3a-
HBbI, IPEXKe BCETO, C IPUMEHEHNEM ITPUMeYaHud K Ha3BaHHOU craTtke KoAIl P,

MU 00 aAMUHHUCTPATHBHBIX IIPAaBOHAPYIICHHUIX B CBA3H C 3aIIpOCOM APOUTPasKHOTO
cyna Huzxeropoackoit o6aacTu 1 3karob6amu 06IIIeCTB ¢ OTPAHUYEHHOMH OTBETCTBEHHO-
cteio “Baprpimickuil MsacokoMOuHaT” U “BoaMeTr”, OTKPBITBIX aKIIHOHEPHBIX OOIIECTB
“3aBon “PekoHpn”, “OKCIIAyaTallMOHHO-TEXHUYECKUH y3eA CBA3H” H “OAeKTPOHKOM-
mAEKC”, 3aKPBIThIX aKIHoHepHBIX 061iecTB “T'EOTEXHUKA I1” u “PAHI” u Oromxker-
HOTO YUYpPEXKIEeHHS 34paBooXpaHeHus YaMypTckod Pecrybauku “/leTckass roposackast
6oapHHITa No 3 “Heiipor” MuHHCTEpCTBa 34paBOOXpaHEeHUd YIMYPTCKOH Pecrryban-
km» ; IlocranoBaenue Koncrutynuonnoro Cyna Poccuiickoit ®enepanuu ot 25 ge-
kabpg 2020 r. Ne 49-I1 Jlo meay o HpoBepKe KOHCTHTYIIMOHHOCTH IIOAIIYHKTa 3
IyHKTa S nocraHoBAaeHUs ['ybepHaTopa MockoBcko# obaactu “O BBemeHHH B Mo-
CKOBCKOM 00AaCTH peKHMMa MOBBIIIEHHON I'OTOBHOCTH [AS OPTaHOB YIIPaBACHHUS U
cua MocKOBCKOH 06AaCTHOH CHCTEMBI IPeAyIPeRIeHNUT U AUKBHUAAIINN Ype3BbIlYai-
HBIX CHUTYallU¥ U HEKOTOPBIX Mepax II0 IIPEIOTBPAIEeHHI0 PACIPOCTPaHEHNs HOBOH
KopoHaBHupycHo# uHpekuu (COVID-2019) Ha Teppuropun MocKoBCcKo# obaacTu” B
CBS3H C 3aIIpocoM [IpOTBHHCKOTO ropoACcKoro cyga MocKoBCKo# obaacTu». JlocTyIr U3
cupaBo4YHOH npaBoBoi cucteMsbl «KoHcyabTauTIIAIOCY.

29 Cwm.: [TocranoBaenue Koncruryuonnoro Cyna Poccutickoit ®eneparuu ot 21 uioast
2021 r. Ne 39-I1 «Ilo meAy o mpoBepKe KOHCTHUTYIIMOHHOCTH IIOAOXKEHUH JacTHu 2 cTa-
Teu 2.1, yactu 2 crareu 2.2, yactu 1 crareu 4.5 u yactu 1 crateu 11.15% Kogekca
Poccuiickoit deneparnuy 06 a AIMHHHUCTPATHBHBIX IIPABOHAPYIIEHUIX B CBS3H C JKaA0-
6oii obmiecTBa C OTPAaHUYEHHOH OTBETCTBEHHOCTHIO “BocTokdaoT”. [locTym U3 cripa-
BOYHOH n1paBoBoi cucteMsbl «KoHcyabTaHuTIIAIOCY.
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COZepIKAIIEer0 IIOCTOSTHHO PACIIHPAIOIMINCI IlepedeHb CyOBbeKTOB, KOTOpPBIE
IIPU IIPUBACYEHUH K aIMHUHHCTPATHBHON OTBETCTBEHHOCTH IIPUPABHUBAIOTCS
K JOASKHOCTHBIM AuIaM. [Ipy 3ToM B IpUMedYaHHUIX K OTAEABHBIM cTaThaM Oco-
O6ennoit yactu KoAIl P® moryT npeaycMaTpuBaThCA MHBIE ITPAaBHUAA [IPUBAECYE-
HHY K OTBETCTBEHHOCTH CYOBEKTOB, yKa3aHHBIX B HA3BAHHOM IIepedHe (HallpH-
Mep, UHAUBUAYaALHBIX IIpealnipuHuMareseti). IlpencraBagercs, 4To Takod He-
IIOCA€OBAaTEABHBIN 1 IPOTHBOPEYHUBBIN IT0IX0/1 3aKOHOATEAS K YCTAHOBAECHHUIO
IIpaBHA IIPHUBACYEHUS K aIMHUHUCTPATUBHON OTBETCTBEHHOCTH JOAYKHOCTHBIX
AWIl ¥ IIPUPABHEHHBIX K HUM CIIEIIHAABHBIX CyOBEKTOB SIBASETCS HEIOITyCTH-
MbIM. C Halle#l TOYKHM 3peHUs], yKa3aHHbIe IPaBHAA JOAXKHEI OBITH eUHO000pa3-
HBIMH U IIOHATHBIMH KaK IIPaBOIIPUMEHHUTEAIO, TAK K AUIIAM, IIPUBAECKAEMBIM K
aIMUHHCTPATHBHOMN OTBETCTBEHHOCTH.

B OG6imet#t yactu aeticrByiomniero KoAlIl P®, kak u B mpembiayiiieMm KoAIl
PC®CP, He pacKpbITHI IOHSTHE U OOIIME XapaKTepHbIE IPU3HAKH MaAO3HAYU-
TEABHOI'0 aIMUHUCTPATUBHOTO IIPABOHAPYIIEHHS, YTO CO34AET YCAOBUS AL O-
CTATOYHO BOABHOH HHTEPIPETAIlNH Ha IIPaKTHKe HOPMEI CT. 2.9 yKa3aHHOIO
Konmekca 1 Hepenko He0OOOCHOBAHHOI'O OCBOOOXKAEHHH IIpaBOHAPYIIHUTEAEH OT
aIMUHHCTPATHBHOMN OTBETCTBEHHOCTH.

Becwpma caoxkHO 1 HertocaenoBaTeAbHO pertieH B KoAIl P® u Bompoc o cpokax
[OaBHOCTHU IIPUBACYEHUS K aIMUHUCTPATUBHON OTBETCTBEHHOCTH. Tak, HOPMBI
cT. 4.5 KoAIl P® moMuMO OOIIET0 ABYXMECSYHOTO CPOKa MAaBHOCTH yCTaHaB-
AVBAIOT HECKOABKO CIIEIIMAaABHBIX CPOKOB: TPH Mecdlla, OAWH IO, TPH roaa,
mecthb AeT. [Ipu oToOM IlepedeHb aAMHHHUCTPATHUBHEBIX IIPaBOHAPYIIEHUH, CPOK
[NaBHOCTHU [IPHUBAEUYEHHS K OTBETCTBEHHOCTH 3a KOTOPBIE COCTABASIET OIUH IO,
IIOCTOSIHHO pacIIupsieTcs. Bo3HUKaeT BOIIPOC 06 060CHOBAHHOCTU U IIEAECO00-
Pa3HOCTH BBEAEHHHI TAKUX OAUTEABHBIX CPOKOB IaBHOCTHU IIPHUMEHUTEABHO K
3HAYUTEABHOH YacTH COCTaBOB aIMUHHCTPATUBHBIX IIpaBOHAPYIIEHUH, [Ipenry-
cmoTpeHHBIX OcobeHHOoM yacThio KoAIl PO, a Tak:ke BOIIpoC 0 BEHIPAOOTKE KPHU-
TEepHEeB KaTeropui3allii aIMHUHHCTPATUBHBLIX I[IPABOHAPYIIEHUH [OAS IieseH
YCTaHOBAEHHS JaBHOCTHBIX CPOKOB IIPHBACYEHUS K OTBETCTBEHHOCTH 3a UX CO-
BeplIlleHHe. BoABITHHCTBO 13 0003HAUEHHBIX ITPOOAEMHBIX BoIlpocoB OO1ieti ya-
ctu KoAIl P® yxke cTaBHANCE yUeHBIMHU-aaMuHHUCTpaTuBucTamu [Kusases, C. 1.,
2014; Bekerosn, O. U., u ap., 2015; Crapoctun, C. A. u Auxapes, B. B., pen.,
2014, c. 58-81, 112-116; Kupun, A. B. u [laurun, B. H., pen., 2018, c. 115-
136], u, 6e3ycaoBHO, TpebyeTcs UX 3aKOHOAATEABHOE PeIlIeHUeE.

ITpo6nemst Ocobennoii uacmu KoAIl Pd
3a mporreaiiue aBaaath AeT aetictBus KoAIl P® B ero OcobeHHY0 YacTh OBIAO
BHECEHO OI'POMHOE MHOXKECTBO [OOIIOAHEHHH M H3MeHeHUM, 3HaYUuTeAbHad
4acTh KOTOPBIX OblAa CBsS3aHA C BBEAEHHEM HOBBIX COCTABOB aIMHHHUCTPATHB-
HBIX [IpaBOHAapyLIeHUH. 3aKOHOIATEAb yCTAaHABAUBAA aIMHUHUCTPATUBHYIO OT-
BETCTBEHHOCTH 3a HapylleHHe Pa3ANYHBbIX BHOBH BBOOUMBIX (henepasbHBIMHU
3aKOHaMU U UHBIMH (heepasbHbIMH HOPMAaTHBHBIMH aKTaMH IIPaBHA IIOBele-
HUY I'paskaaH HAW IIPaBHA OCYLIECTBAEHHH Te€X HAW HWHBIX BHIOB AESITEABHO-
ctu. Ilpu 3TOM BHeceHHe MHOTOYHCAEHHBIX NOIIOAHEHUH K yTouyHeHHY B Oco-
6ennyio dactb KoAlIl P® HocuT 6eCCHCTEMHBIN, CITIOpaaAudecKuil xapakrep. Ha
demepasbHOM YpPOBHE OO HACTOSIIIETO BPeMEHM He BhIpaboTaHa XOTh KaKas-

Pravosudie/Justice. Vol. 3, no. 4. 2021. Original Papers



158 Otpacrm n nHCTUTYThI paBa / Branches and Institutions of the Law

TO HAYYHO ODOCHOBaHHASA KOHIIEIIIIHS Pa3BUTUS 3aKOHOOATEALCTBA 00 aaMH-
HUCTPATHUBHBIX IIPaBOHAPYIIEHUSIX, HE OIIPEAEACHBI KPUTEPHUH IIPU3HAHUS TEX
HAM UHBIX HapyLIeHHH AeHCTBYIOIIEIO0 3aKOHOAATEABCTBA B KAUeCTBE aIMUHU-
CTPaTUBHBIX IIPaBOHAPYIIEHUH, TPeOyIOIMX IPUMEHEHHs CaHKIUH Haka3za-
TEeABHOI'0 XapakTrepa. Takoe MHOroaeTHee CIIOHTaHHOEe HartoaAHeHHe OcobeHHOH
qgactu KoAIl P® HOBbIMU HOpMaMH BBI3BIBAET 0OOCHOBAHHYIO KPUTHKY B POC-
CHUUCKOY aMHUHHUCTPATUBHO-IIpaBoBoi Hayke [Hoznpaues, A. ®., 2019, c. 284
286; Kupun, A. B. u Ilaurun, B. H., pen., 2018, c. 140-145; 3eipsguoB, C. M.,
2019, c. 484]. B aTo#l CcBaA3HU ImpencTaBAseTcs HeOOXOAMMBIM pa3paboraTb Ha
denepasbHOM YPOBHE OOIIYI0 KOHIEIMITHIO aIMHUHUCTPATUBHO-IEANKTHOH II0-
AUTHKHU, HA OCHOBE KOTOPOH OCYIIIECTBUTH KaPAUHAABHYIO «IUCTKY» OCoOeHHOM
qyacTtu KoAll P® u npuHaTsk ee yke B (popMaTte HoBoro Komekca.

ITpo6nemst npoueccyanvroii uacmu KoAll PP

B ugwncae omHOM m3 PpyHOAMEHTAABHBIX ITPOOAEM ITPOM3BOACTBA IO feAaM 00
aIMUHHUCTPATUBHBIX ITPABOHAPYUIEHUIX MOXKHO Ha3BaThb OTCYTCTBUE B [IaH-
HOM TIPOU3BOJICTBE COCTSI3aTEALHOCTH CTOPOH OOBHMHEHUS M 3alUTBHI. ITO 00y-
CAOBAEHO T€M, YTO B COOTBETCTBHHU C ITOAOKeHUAMU raaBbl 25 KoAIl PO opraw,
JIOASKHOCTHOE AHII0, BO30yauBIIee 1eA0 00 aIMUHUCTPATUBHOM ITpaBOHApPYIIIe-
HUU U COCTaBUBIIIEE COOTBETCTBYIOIIHN HPOTOKOA (32 UCKAIOUEHUEM ITPOKYPO-
pPa), popMarbHO He SIBASIETCS YIaCTHUKOM IPOU3BOJICTBA U IOPUANIECKU AUIIIE-
HO IIpaBa y4acTBOBATb B PACCMOTPEHUHU TAKOTO JeAa JaKe B Cyle, a 3HAYUT,
U JaBaThb yCTHBIE U ITHMCHBMEHHBIE ITOSICHEHUS, IPEACTABASITH J0Ka3aTeAbCTBA,
3agBAITH XomaTadicTBa. Y CTOPOHBI aIMUHUCTPATUBHOIO IPECAEIOBAHUA UMe-
€TCS AWIIIB IPaBO 003KaAOBaHUSI BBIHECEHHOTO IO /IEAY ITOCTAHOBAEHUS. Takas
IIpaBoBasi KOHCTPYKIIHS ITIPOU3BOACTBA 10 eAY 00 aIMUHUCTPATHBHOM IPaBO-
HapYIIEHUH IPIMO IIPOTUBOPEUYUT ITOAOKEHUSIM TAaBBI 25 ApOUTPAaZKHOTO IIPO-
eccyaabHoro Kojqekca Poccuiickoit Peneparnmu (AIIK Pd), coraacHO KOTOPBHIM
aJIMUHHUCTPATUBHBIN OpraH, BO30YIUBIIHH AeA0 00 aIMUHUCTPATUBHOM IIPaBO-
HapYIIEeHUU U BBIHECHIHM 10 HEMY IIOCTAHOBAEHHE, SIBAAETCH 00s3aTEABHBIM
YIaCTHUKOM CYZIOIIPOU3BOICTBA B apOUTPA’KHOM CY/IE TI0 AEAY O IIPUBACUEHUHU
AWIIA K aAMUHUCTPATUBHON OTBETCTBEHHOCTH HAU TI0 IeAY 00 OCIIapHUBaHUU pe-
IIeHWs O IPUBACYEHUHU AHIA K aAMUHUCTPATHUBHON OTBETCTBEHHOCTHU. Ha He-
00XOMMMOCTD BKAIOYUEHUS OpraHa, JOAXKHOCTHOTO AHIA, BO30OYIUBIIETO AEA0 00
aJIMUHHUCTPATUBHOM IIPABOHAPYIIEHWH, B COCTAB YYAaCTHUKOB MPOU3BOACTBA
10 TaHHOMY [IeAy yKe obpallarock BHUMaHUe B aAuTeparype [Pybamkun, B. B.,
2020, c. 42; HobGean, H. A., 2021, c. 55-56]. OTcyTCcTBHE COCTH3aTEABHOCTH B
TIPOU3BOICTBE TI0 AeAaM 00 aIMHUHUCTPATUBHBIX ITPABOHAPYIIIEHHUSIX, pa3periia-
€MbIM aIMUHUCTPATUBHBIMHU OPTaHAMHU U CYaMH O0IIeH IOPUCAUKITHHM, Ha HAIII
B3TASI/I, HE CITOCOOCTBYET Pearu3allii OOIIEPOIIECCYaAbHOTO IIPUHITHUIIA TTIOAHO-
r'0o, BCECTOPOHHETO U 00BEKTUBHOTO PACCMOTPEHUS [IEA.

[pyrum BecbMa 3HAYUMBIM BOITPOCOM ITPOM3BOACTBA IO aeAaM 00 aaMHUHU-
CTPATUBHBIX MPABOHAPYIIEHUSIX MHPEACTABASIETCH BOIPOC O MECTEe U IIpaBOH
IPUPOZIE B 3TOM HPOU3BOACTBE AEATEABHOCTH CYIOB U CyAeld II0 pa3peleHH0
[IeA JaHHOM KaTeropuu. B coorBeTcTBUU C AeticTByronuM KoAll P® cyasu cynoB
O0IIeH IOPUCAUKIINY ITPU PACCMOTPEHUH A 00 aflMUHUCTPATUBHBIX ITPAaBOHA-
PYILIEHUSIX IPUPABHEHBI K MHBIM OpTaHaM U JIOAYKHOCTHBIM AHWIIAM, YIIOAHOMO-
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YeHHBIM Ha paspelleHue Takux nea. Cyapu 1 Apyrye aiMUHHUCTPATHBHO-IOPHUC-
OUKIIMOHHBIE OPraHbl pa3pelaioT geaa 06 afMUHHUCTPATHBHBIX ITpaBOHAapYIIIe-
HHEIX [10 OOHUM U TeM Ke IIpaBuAaM. [Ipm aToM AesSTeABHOCTH CyHOB (cyzeH)
o0111e#l IOPUCOUKIINY II0 PACCMOTPEHHIO OTHECEHHBIX K UX KOMIIETEHIIMH IEA
00 aIMUHHCTPATHUBHBIX ITPAaBOHAPYIIEHUIX B cHAy 4. 5 cr. 1 Komekca aaMuHU-
CTPaTUBHOTO cyzolpousBoacTBa Poccuiickoit demepanivu He IPU3HAETCS a-
MHHHCTPATUBHBIM CYZOIIPOU3BOACTBOM. B TO Ke BpeMd IpgMo IIPOTHBOIIOAOK-
HBIM IT0AXO0[ K IIOHHUMAaHHUIO CyAeOHOH NeSTEeABPHOCTH II0 PACCMOTPEHHIO e 00
aIMHUHHCTPATUBHBIX IIPABOHAPYIIEHHUAX 3aA0KE€H B HopMax cT. 29 u 189 AIIK
P®, coraacHO KOTOPBIM TakKas AeATEABHOCTH SIBASETCS COCTABHOM YaCTBIO /-
MHHHCTPATUBHOIO cynolpon3BoacTBa. C yderoMm Toro, uro Kouncrurymnug Poc-
cuiickoit Peneparmu (4. 2 cr. 118) IpUMEHHTEABHO K IeAaM, BO3HUKAIOIIINM U3
aIMHUHHCTPATHUBHBIX ITPABOOTHOIIEHUH, K YHUCAY KOTOPBIX OTHOCATCS U AeAa 00
aIMUHHCTPATHUBHBIX IIPaBOHAPYLIEHHUIX, IIpeLyCcCMaTpUBaeT AUIIb OAUH IIOPd-
[OK UX paspelleHHd — aIMUIHUCTPATUBHOE CyAOIIPOU3BOACTBO, HMEIOTCS 10CTa-
TOYHBIE OCHOBAHUS [ASI IIOCTAHOBKHU BOIIpoca 00 OTAEACHUH CYIOIIPOU3BOACTBA
o geaaM o0 aIAMHHHCTPATHUBHEBIX IIPaBOHAPYLIEHHIX KaK OJHOH M3 IIpoliec-
CYaABHBIX (DOPM OCYIIECTBAEHHUS IIPaBOCYAHI OT BHECYZEOHOIO IIPOM3BOACTBA
o feaaM o0 agMHUHHCTPATUBHBIX ITpaBoHapyleHuax [Kononos, II. U., 2015,
c. 41-42].

Emre ogHMM BasKHEMWITMM, Ha HaAIl B3TA4[, TPEOYIONINM HOPMaTHUBHOTO pe-
IIeHUs IIpollecCyasbHOU udacTu aeiictByloiero KoAll P®, aBasgerca Bompoc o
KPUTEPULX pPasrpaHUYeHNs KOMIIETEHIIUN CYI0B OOIIel IOPUCAVKIIUN U apOu-
TPaKHBIX CYNOB B YaCTH CyZeOHOTO OCIIapHuBaHUs IIOCTAHOBACHUI OPraHOB U
MOAYKHOCTHBIX AHIL IO AeAaM 00 aJAMUHHCTPATHUBHBIX IIpaBoHapyuieHuax. Co-
raacHo 4. 3 ct. 30.1 meticrBytomero KoAll P® mocraHoBAeHUME 110 AeAy 00 am-
MHHHCTPATUBHOM ITPABOHAPYIIEHUH, CBI3aHHOM C OCYILIECTBACHHUEM IIPEAIIPH-
HHUMAaTeAbCKOH HMAM MHOH 5KOHOMHYECKOH NeITEABPHOCTH IOPUIANYECKHM AUIIOM
WAW AHWIIOM, OCYIIECTBASIOIINM IIPENIIPUHUMATEABCKYIO AeITeALHOCTEL 6e3 00-
pas3oBaHUsd IOPHUINYECKOr0 AUIla, 06KasyeTcs B apOUTPasKHbBIH Cyd B COOTBET-
CTBHUHU C apOUTPasKHBIM ITPOLIECCYaABHBIM 3aKOHOATEABCTBOM. AHAAOTHYHAS,
II0 CyTH, HOpMa colepKUTcd B 4. 2 cT. 207 AIIK P®. [Ipu aToM B Ha3BaHHBIX
HOpMax He PacKpBIBAIOTCS IIPHU3HAKH, HAAWYHE KOTOPBIX II03BOASET OTHECTH
TO UAW MHOE aIMUHHCTPATUBHOE IIpaBOHAPYIIEHHE K YHUCAY CBS3aHHBIX C OCY-
IIECTBACHUEM IIPEAIIPUHUMATEABCKON HAM HHOM 3KOHOMHYECKOH AesTeABHO-
ctu. Boaee Toro, moHaTHE «(IKOHOMHYECKAd AEeITEABHOCTE» BOOOIIE HOPMATHB-
HO He oIlpeleAcHO. B cBg3u ¢ 0003Ha4YeHHOH IIPaBOBOM HEOIIPEAEACHHOCTHIO
Ha IIpaKTHKe IIOCTOSHHO BO3HHKAIOT BOIIPOCHI pasTpaHUYeHHs KOMIIETEHIIUH
apOUTpPasKHBIX CYZLOB U CyIOB OOLIEH IOPHUCAUKIIMY II0 PACCMOTPEHUIO Karob
IOPUANYECKUX AUIL U HHAWBHIYAABHBIX IIpeAIIpUHEMAaTeAeH Ha II0OCTaHOBACHUS
aIMHUHHCTPATHUBHBIX OPraHOB O Ha3HAYEHUH aIMHUHUCTPATHBHBIX HaKa3aHUH,
YTO HE CHOCOOCTBYEeT HaAexKalleMy O0eCIledeHHI0 KOHCTUTYIIMOHHOTO IIpaBa
Ha CyneOHYyI0 3aIluTy.

OneHuBag B IIEAOM COCTOSHHE HOPMATHBHOIO MaTepHasa B AeHCTBYIOLIEM
KoAIl P®, HeobxomuMo 0OpaTUTh BHUMAHHE HA CAOXKHOCTH U TPOTUBOPEYHU-
BOCTbH €0 IIOCTPOEHUS. DTO IIPOIABALIETCS, B YACTHOCTH, U B TOM, 4YTO, YCTAHO-
BUB OJHAXKBI KaKOe-AN0O0 IIPaBHAO, 3aKOHOAATEADb B JAAbHEHIIIEM ITOCTOSHHO

Pravosudie/Justice. Vol. 3, no. 4. 2021. Original Papers



160 Otpacrm n nHCTUTYThI paBa / Branches and Institutions of the Law

BBOAUT UCKAIOUEHHUS U3 JAHHOTO ITPaBHAA, U3MEHSIET YCAOBHS €T0 IPUMEHEHUH,
4TO NE30PHEHTHPYET PaBOIPHUMEHUTEACH U CYIIIECTBEHHO YCAOXKHSIET UX Je-
ATEABHOCTDb II0 Pa3pelIeHHI0 OeA 00 aAMHHUCTPATHUBHBIX IIPABOHAPYIIEHUSIX.
HekoTophIX HCKAIOUEHHH U3 00IIero IpaBrAa HAOUpPaeTCcs CTOAb MHOTO, UTO 3a-
KOHOZATEAIO IleAaecoobpasHee TPaHC(OPMUPOBATH 3TU UCKAIOUECHUS B IIPABHAO,
a M3Ha4vaAbHO IIPELyCMOTPEHHOE IIPABHAO CAEAATH UCKAIOYEHHEM M3 3TOT0 HO-
BOro IIpaBHAa. B KadecTBe IPHUMEPOB TAKUX HECTAOUABHBIX, IIPOTUBOPEYUBBIX,
CAOZKHO IIOHUMAaeMbIX U CAOXKHO IpUMeHseMbIX HopM KoAITl P® moxxHO Ha3BaTh
HOPMEI ero cT. 2.4 (aAMHUHHUCTPATHBHAA OTBETCTBEHHOCTD JIOAYKHOCTHBIX AHII),
3.5 (agMuHUCTpaTHUBHBIA IITpad), 4.5 (HAaBHOCTH HPUBAECYEHUS K aIMHHU-
CTPaTHUBHOM OTBETCTBEHHOCTH), 19.5 (HEBBIIIOAHEHHE B CPOK 3aKOHHOTO IIPE.-
IIMCaHHUd OpraHa TOCYZapCTBEHHOI'O KOHTPOAS (Ham3opa), MYHHUIIUIIAABHOI'O
KOHTPOAS (€T0 JIOASKHOCTHOTO AHWIIA), 28.3 (ZOAKHOCTHBIE AMIIA, YIIOAHOMOYEH-
HBbIE€ COCTaBAATH IIPOTOKOABI 00 aMHHUCTPATHUBHBIX IIpaBOHAPYIIEHNIX), 28.7
(amMHUHHECTPATUBHOE PaCCA€IOBaHHE).

B 1eaax KapOWMHaABHOTO pelIeHHd OOO03HAYEHHBIX WU APYTHUX IPOOAEMHBIX
BOIIPOCOB IIPABOBOTO PETYAHPOBAHMUA aIMUHHCTPATHBHOHM OTBETCTBEHHOCTU B
utoHe 2019 r. [TpaBureabcTBoM Poccuiickoit @eneparinu 6bira yrBepxKaeHa Kon-
neniuga HoBoro Komekca Poccuiickoit deneparyiy o0 aiMUHHUCTPATUBHBIX IIpa-
BOHapPyIIeHUaxX (masee — KoHIlemIus), Ha OCHOBE KOTOPOY B HacCTodIllee BpeMs
BezeTcs paboTa Mo IOATOTOBKeE IIpoekTa Takoro Komekca. AHaAU3 comepsKaHUsd
Kon1enimmy no3BoaseT HoAAEPKATE 1IEABIH pA ITPEeLyCMOTPEHHBIX €10 HallpaB-
A€HUY OOHOBAEGHHS 3aKOHOOATEALCTBA 00 aOMHHUCTPATHBHBIX IIpAaBOHAPYIIIE-
Huax. K Ux 4ucay, ¢ Hallleli TOYKH 3pEHHS, MOXKHO, B YACTHOCTH, OTHECTH CA€-
OYIOIINE 3aA0KEHHbIE B KOHIIENITNY IPUHITUIIHAABHBIE ITIOAXOAbI U ITIOAOKEHUSI.

1. BeimeaeHHE B KadyeCcTBe MAaBHOT'O HaIIPaBAECHUS pedOPMUPOBAHUS HHCTH-
TyTa aIMHHHCTPATHBHOM OTBETCTBEHHOCTH TpaHC(OPMAaIUH €ro M3 IPEeHMy-
IIECTBEHHO KapaTeAbHO-(PHCKaABHOTO HHCTPYMEHTA B HHCTUTYT Ha3HAYEHUS
HaKasaHus, Homaexariero aud@epeHIINpPOBaHHOMY IIPHMEHEHHIO C y4eTOM
PHCK-OPHEHTHPOBAHHOI'O II0IX0Ia B CAyYae, €CAN IPOoPHAAKTUIECKHE MePbI He
OKa3aAM JOAIKHOTO BO3AEHCTBHUS Ha IpaBOHAPYIIIHUTEAEH.

2. Ilpensoxkenue o pazneacHun KoAll P® Ha 1Ba caMoCTOATEABHBIX KO/IEKCA:
Kozmekc 06 aAMUHHUCTPATHUBHBIX IIPABOHAPYIIEHUIX, COAEPKAITUN MaTepUaAb-
Hble HOpMbl OOm1eit u OcobenHoM dacteit, u [IpolleccyaabHBIN KOMEKC 00 aj-
MHHHUCTPATHUBHBIX [IPABOHAPYIIEHUAX, COAEPKAIIUN ITPOIleCCyaAbHbIE HOPMEI,
peraamMeHTHPYIOIIHe IIPOU3BOACTBO II0 AeaaM 00 aIMUHHCTPATHBHBIX IIPAaBO-
HapyuleHHUsx. [Ipu 5ToM B IPOEKTE HOBOTO IIPOIIECCYaAbBHOT'O KOAEKCA BBIAEACH
OTAEABHBIN paszieA, HOPMbI KOTOPOI'O YCTaHABAUBAIOT IIpaBHAA CYAOIIPOU3BO/-
CcTBa IO meaaM o0 aAMHHUCTPATHUBHBIX IIPaBOHAPYIIEHUSX, YTO, 0E€3YCAOBHO,
CAeyeT IPUBETCTBOBATE.

3. Ompeneaenne B OOmieit vactu KoAll PP mousaTus aAMHUHUCTPATUBHOMR OT-
BETCTBEHHOCTH U BBIIEACHHE TaKUX €€ IIPHUHIINIIOB, KaK IIPUHIINUI BUHBI, IIPUH-
ITUII HEAOIIyCTUMOCTH IIOBTOPHOIO aAMHUHHCTPATUBHOIO HaKa3aHUsS 3a OLHO U
TO XK€ aAMHHHUCTPATHUBHOE ITpaBOHApPYIIEHHE, ITPUHIIUIILI CIIPABEIAUBOCTH U
COPa3MEPHOCTH IIPUMEHIEMBIX aIMUHHUCTPATUBHBIX HaKa3aHUH.

4. Ocy1iecTBA€HHE KaTEeropu3alluu aMHUHHUCTPATUBHBIX IIpaBOHAPYIIEHUH,
HCXOd U3 XapaKTepa U CTEIIEHH UX OOLIECTBEHHOM OIaCHOCTH (BPEAHOCTH) C
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roapas3geAeHHueM UX Ha MeHee OIlacHbIE (BpeaHble) — HerpyOble U Goaee omac-
HbIe (BpeAHbIe) — TpyOble, U OIIpPeAcACHUE B 3aBHCHMOCTU OT TAaKO# rpamaliuu
[IpaBOHAPYLIEHUY BHUIOB H Pa3MEpPOB aIMHUHHCTPATUBHBLIX HaKa3aHUH 3a UX
COBepIIIEHHE.

S. Benenne B OO6me#t yactu KoAIl P moHaTuil madIerocs, mpomaoAKae-
MOTO, OJHOPOIHOTO, HEOJHOKPATHOTO, IIOBTOPHOTO ¥ MaAO3HAYHUTEABLHOIO a/1-
MHUHHCTPATUBHOIO I[IPAaBOHAPYIIIEHHs, OTCYTCTBHE KOTOPBIX B AEHCTBYIOIEM
Konmekce He I103BoAsSIeT Ha IIPAKTHKE NOAKHBIM obpasoM muddepeHIIpoBaTh
coBeplIaeMble aIMUHUCTPATHBHBIE IIPABOHAPYIIEHN, BEIAEASITH UX OCOOEHHO-
CTH, UTO B KOHEYHOM CUYeTe OKa3bIBAeT IIPSIMOE BAHUSHHE Ha BO3MOKHOCTH Ha-
3HAYEHUs IPABOHAPYIIUTEAIM 000CHOBAHHOI'O, COPA3MEPHOTO COBEPIIEHHOMY
OEeSTHUIO U CIIPaBEIANBOTO aIMHUHUCTPATHBHOTO HaKa3aHHUI.

6. BakperiaeHue OOILIEro IIpaBHAa O HEOOXOAMMOCTH pPasTpaHUYeHUs aaMHU-
HHUCTPATHBHOM OTBETCTBEHHOCTH OPUAWYECKHUX AMUI] U HUX JOAKHOCTHBIX AHIL
(pabOTHHUKOB), 0 HEAOIIYCTHMOCTH OTHOBPEMEHHOTO IIPHUBACYCHUST STHUX AUIL K
OTBETCTBEHHOCTH 3a OLHO U TO K€ IIPOTHUBOIIPpaBHOe aelicTBHe (Oe3neticTBHE).

7. YriopgmodeHue CPOKOB IaBHOCTH IIPUBACYEHHUI K 8 IMHUHUCTPATHBHOH OT-
BETCTBEHHOCTH B 3aBHCHMOCTH OT KaTeTOPHU COBEPLIEHHBIX aIMHHHUCTPATHB-
HBIX IIPABOHAPYILIEHUN: TPYObIX UAN HETPYOBIX.

8. YcranoBaenue B O6ueit yactu KoAIl PO mpaBuaa, coraacHO KOTOPOMY
MOMEHTOM OOHAPYKEHUS [OASIIETOCS AIMUHUCTPATUBHOIO IPaBOHAPYIIIEHHUS
CAEyeT CYUTATh MOMEHT COCTaBAECHHUS IIPOTOKOAA 00 3TOM BBISBAEHHOM IIPABO-
HapPYIIeHUH UAW MOMEHT BBIHECEHUSI IIPOKYPOPOM IIOCTAHOBAEHUS O BO30yKIe-
HUH [eAd O JaHHOM IIPaBOHAaPYIIEHHUH.

9. BBenmeHue B COCTaB AWII, YIACTBYIOUINMX B IIPOU3BOACTBE IO OEAy 00 am-
MHUHHCTPATUBHOM ITpaBOHAPYIIEHWH, B KadeCTBE IIOAHOIIPABHOI'O YYaCTHHKA
JOASKHOCTHOTO AHUIIA, BO30YIHUBIIIETO AEAO, COCTABHUBIIETO IIPOTOKOA 00 aIMUHH-
CTPaTUBHOM ITpaBOHAPYIIEHUH.

[TepedncaeHHbIE, a TAK:Ke MHOTHE Apyrye comepzkamtuecs B Konnenmnuu mo-
AOKEHUS, B CAyYae €CAW OHH HaMWIyT COOTBETCTBYIOIIEE 3aKPEIIA€HUE B HOBBIX
KoAIl P® u I[porieccyaaboMm KoAIl PP, 6e3ycAOBHO, KapAUHAABHO OOHOBSAT UH-
CTUTYT aAMUHUCTPATUBHON OTBETCTBEHHOCTH, CO3MAAYT HEOOXOAHMEBIE YCAO-
BUS A9 IIPUBEAEHUSA 3TOH OTBETCTBEHHOCTH B COOTBETCTBHE C ITPHUHIIHIIAMH
IIPaBOBOTO I'OCyJapcTBa, HaandHe KoToporo B Poccuu nipoBosraarieso 4. 1 cr. 1
Koncrurynuu Poccuiickoit enepanmn.

OOcyxaeHHE H 3aKAIOYEHHE

Kak moka3ssIBaeT HCTOPUKO-IIPABOBOM aHAAN3 POCCHUHCKOI0O 3aKOHOAATEABCTBA,
aercrBoBaBllero B nepuos XV-XX BB., HHCTUTYT aAMHUHUCTPATUBHOM OTBET-
CTBEHHOCTH B PoccuM cKaanblBaACd U Pa3BHUBAACSH Ha IIPOTHXKEHUU HECKOAb-
KUX CTOAETHH OMHOBPEMEHHO C COBEPILICHCTBOBAHHEM H CHCTEMaTHU3alllen
IIPaBOBBIX HOPM, IIPEAYCMAaTPUBABIINX YTOAOBHYIO OTBETCTBEHHOCTD, B TECHOH
B3aMMOCBA3HU € HocaegHUMHU. OMHAKO B T€YEHUE IIEPBOM IMOAOBUHBI XX B. 3a-
KOHOZIATEeABCTBO 00 aIMHHHCTPATHBHOM OTBETCTBEHHOCTH OKOHYATEABLHO OT-
JEAWAOCE OT YTOAOBHOTO U C(OOPMHPOBAAOCE B KA4ECTBE CaAMOCTOSTEABHOH CO-
CTaBHOHM YaCTH POCCHUHCKOTO 3aKOHOAaTeAbCTBa. B Hadase 80-X IT. IIPOIIAOTO
BeKa BO3HHUKAHU U OBIAM HOPMATHUBHO 3aKPEIACHBI [IOHATHS aIMHUHUCTPATUBHO-
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r'o IIpaBOHAPYIIEHUS U afIMHUHHUCTPATHBHOIO B3bICKAHM, [IPOU3BOACTBA IO [e-
AaM 00 aIMHUHUCTPATHUBHBIX ITPABOHAPYILIEHUIX, [IOIBACHHE KOTOPBIX SIBUAOCH
CBHUIETEABCTBOM BBIPAOOTKN COOCTBEHHBIX IIPABOBBIX KOHCTPYKIIMYM aIMHUHU-
CTPaATHUBHOM OTBETCTBEHHOCTHU KaK CaMOCTOSTEABHOI'O BHAA IOPUANYECKOU OT-
BETCTBEHHOCTH. 3HAQYUTEABHBIM IIIaroM B Pa3BUTHH OTE€YECTBEHHOIO 3aKOHOAA-
TeAbCTBAa 00 aAMHWHUCTPATHBHOH OTBETCTBEHHOCTH CTaAO IIpuHATHE B 1984 r.
Konpekca PCOPCP 06 aAMHUHUCTPATHUBHBIX IIPABOHAPYIIIEHHUIX, KOTOPBIH, OqHA-
KO, K cepenmHe 90-X IT. U3KHuA cebsl, IOCKOABKY OBIA OPHEHTHUPOBAH Ha COBET-
CKHE€ COIIMAaAbHO-3KOHOMUYECKYIO U IIOAUTHKO-IIPABOBYIO MOJIEAN IIOCTPOEHUS
rocymapctBa u obiiectBa. [IpuHaThI BMecTo Hero B 2001 r. Komekc Poccuii-
croli deneparyy 06 agMUHHCTPATUBHBIX IIPABOHAPYIIEHUIX, AEeUCTBYIOIINH
[0 HACTOLILETO BPEMEHH, HECMOTPA Ha COOTBETCTBHE €TO B IIEAOM TEHACHLIUAM
IIOCTCOBETCKOTO Pa3BUTHs CTPAHLI, HE B IIOAHOM Mepe oTBedaeT TpeboBaHUIM
IIPaBOBOH T'OCyZIapCTBEHHOCTH, B TOM YHCA€ KOHCTHUTYIIMOHHBLIM ITPHUHIIHIIAM
paszneAeHUs BAACTEH, IPaBOBOM OIIPENEACHHOCTH, CIIPABEOAUBOCTH, COpa3Mep-
HOCTHU U MHAVWBUAYaAHU3AIIUN aIMUHUCTPATUBHON OTBETCTBEHHOCTH, B CBSI3U C
4yeM HyKIaeTcsg B KOpeHHOM pedopmupoBaHuu. Ha Takoe pedopMupoBaHUe
U HanpaBaeHa HadaBmasica B 2019 r. pabota 110 IIoATOTOBKE IIPOEKTOB HOBBIX
KomekcoB: Konmekca Poccuiickoit ®enepaiiviu 00 afMUHUCTPATUBHBIX IpaBOHA-
pymenuax u IIporeccyasabHoro Komekca Poccuiickoit Penmepanuu o6 agMUHU-
CTPaTHUBHBIX ITPaBOHAPYIIEHUIX.
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Abstract

Introduction. Because of the pandemic, the daily lives of billions of people have changed in
truly unpredictable ways. Many people are struggling with the changes, but inevitably some of
these changes will remain. Amongst them is the changing balance between online and offline
shopping, and therefore, the future of commercial real estate is vulnerable.

Theoretical Basis. Methods. The author uses the ‘law in context’ approach in the spirit of legal
diversity. Using the methodology of ‘empirical legal study’ the author conducted an Internet-
survey.

Results. Malls were a symbol of the pre-pandemic consumeristic society. The lockdowns
radically changed this. Consumers stayed at home and ordered not only prepared meals and
non-food items but also everything else that they had been visiting malls and shops for. So, as a
comparative analysis of court cases in different jurisdictions reveals, mall tenants nowadays do
not earn much profit, and their income from selling goods in malls will most likely never return to
earlier levels. Therefore, they often ask courts to cancel or modify their contracts.

Before the pandemic, in a range of countries, the legal researchers noticed edge erasure between
housing and commercial real estate. The case studies now show a great difference between
them in the point of decline in rental prices due to the pandemic.

So-called “dark stores” are becoming more and more numerous. Invented for quick delivery, they
could become a common type of post-pandemic commercial real estate. However, research
shows forthcoming legal issues related to the dark stores.

Discussion and Conclusion. Results of the survey may be partially biased by the respondents’
desire to return to the pre-pandemic world. The frustration doctrine and the reductio ad aequitatem
doctrine were mainly used in another contexts. But they seem to be effective tools for courts to
help governments, communities, companies and consumers to overcome the consequences of
pandemic of COVID-19.

Keywords: dark-stores, shopping malls, empirical legal studies, Russian law, comparative law
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Kommepueckaa HeABMXXMMOCTb B KOHTEKCTE
naHgeMmum

A. E. Kupnuues

Pocewiickmii rocynapcreeHHbisi yrusepcutet npasocyams, Mocksa,
Poccwickas @enepaums
raj@aekirpichev.ru

AHHOTauus

Bsepnenue. MNMpopgonxatowanca naHgemms o6ycrnosuna 3HadvMble BbiIBOAb! AN CYAEOHbIX Cu-
CTeM pasnuyHbIX cTpaH. Ee macwitabHoe BnmsiHME Ha NOBCEOHEBHYIO XMN3Hb MUNMApPAOB io-
el NOATONKHYNO BHeApeHVEe TEXHOMOMMIN B KOMMEPYECKMIA N NOTPEOUTENBCKUIA CeKTopa 9Ko-
HOMMWKM.

Teopetnydeckune ocHosbl. MeTobl. B cTaTbe OTpaxkeHbl pedynbraTbl MCCNEfoBaHNSA HA OCHOBE
O[HOrO 13 COBPEMEHHbIX MOAXOA0B 3anagHou opucnpyaeHumnn «law in context». B yactHocTu,
aBTOPOM 6bIN NPOU3BEAEH UHTEPHET-OMPOC XUTENEN POCCUACKMX FOPOAOB O BAUSHUW NaHpae-
MUK Ha UX NOBELEHME.

Pesynbtatsl uccnefgosanHus. B ctatbe nokasbliBaeTcsl, YTO NaHAeMusi NpyMBena K TpaHcgopma-
LK1, BO3MOXHO HEOBpaTMMON, CNoco60B 3PGEKTUBHOIO MCMOSNb30BaHUS KOMMEPHYECKON He-
[OBVXXUMOCTU. DTOT 3KOHOMMYECKMIA (haKT JOSKEH YHUTLIBATLCSH Kak 3aKOHOTBOPHYECKMMU Op-
raHamu, Tak U cyaamu, BbIHYXXAEHHbIMW MPUMEHATb HOPMbI MpaBa, MPUHATLIE MPUHLMMANABHO
B APYrnX yCIOBUSIX.

O6cyxaeHvie v 3akodeHne. Pedynbtatbl onpoca MoryT 6bITb YaCTUYHO NPeaonpeneneHbl Xe-
naHveMm pecrioHAEeHTOB BEPHYTLCA B AonaHaeMuyeckuin mmp. [loktpuHa frustration n goktpuHa
reductio ad aequitatem B OCHOBHOM MCMONL30BaNNCh B APYrMx KOHTEKcTax. Ho oHu Bce xe Mo-
ryT 6bITb MCMONb30BaHbI CyAamMu, BbIHYXXAEHHbIMW pa3peLuaTtb Cropbl TakuM 06pa3oMm, YTOObI
NoMoYyb rocyfaapcTeam, MyHuumnanutTeTam, Xo3ancTBYIOLLIMM CybbekTaM 1 NoTpedbutensm npe-
oponeTb nocneacteua naHgemun COVID-19.

Knio4yeBble crnosa: npaBO B KOHTEKCTe, aMnupuyeckne npaBoBble UCCreanoBaHUA, CpaBHU-
TeNlbHOEe npasoBefeHne, apK-CTopbl, TOProBble LEeHTPbI

Ansa yutuposaHusa: Kuprnvyes A. E. Kommepyeckas HegBMXMMOCTb B KOHTEKCTE nanaemum //
MpaBocynue/Justice. 2021. T. 3, Ne 4. C. 167—176. DOI: 10.37399/2686-9241.2021.4.167-176.

Introduction

The ongoing pandemic changed social life in many aspects. In such dimensions
as human contacts and the frequency of use of digital technologies, humankind
nowadays lives in a different world now [Zinn, J. O., 2021]. Social relationships
have changed, but the pre-COVID-19 legal rules remain the same except those
rules are now to be applied by courts in significantly new circumstances.

As to the sphere of commercial property, modern countries face two signif-
icant problems.

The first problem is the wish for termination of lease contracts due to lock-
downs or other consequences of the pandemic and the tools used by govern-
ments to fight with it.

The second problem is the emergence of a new type of real property use: the
so-called “dark stores”.

We suppose that there is an inextricable link between the problems of
breaching pre-pandemic real estate contracts and residents’ reactions to the
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creation of a new post-pandemic potential use for real estate. Legal theory has
been insisting for many years that “interpretation is required in order to bridge
the gap between the inert legal rule and the situations to which it applies”
[Dickson, J., 2016]. Those words were never so relevant as they are to the situ-
ation now. New society means new types — or at least renewed social relations —
and the gap between such relations and old legal rules is obvious. This article
is aimed at researching to whom old rules could be applied to new situations
in a relevant way.

Theoretical Basis. Methods

There is, of course, a strong connection between national law and national legal
doctrines [Hoecke, M. van and Warrington, M., 1998]. A. Peczenik wrote that
“juristic doctrines are made in respective national legal systems” [Peczenik, A.,
2001]. This means inter alia that a national legal system produces a doctrine
if it needs a doctrine and later it has been shaped by the doctrine. Because of
that we suppose that for universal significance of any research it is important
to compare not just the positive law, but its connection with the legal doctrines
that were produced in different societies, ages, and countries.

Legal doctrines influence written laws and court decisions. So, when doc-
trines of highly different origins or development approaches lead to similar
court decisions, it is an intriguing way to find universalities while respecting di-
versity. On the other hand, understanding foreign approaches requires broade-
ning our understanding of how legal rules influence everyday life and how they
solve the problems of states, communities, businesses and consumers.

Many legal researches predominantly reflect legislative changes. But as not-
ed before, we believe that while the positive law remains the same, the relations
are changed and thus the meaning of positive law is changing.

The way of the study of law from the perspective of social processes is called
“the law in context” approach [Bottomley, S. and Bronitt, S., 2006|. But as
the any study of particular legal issues cannot ignore content of positive law
(whether on the level of legal rules, or on the level of legal principles), we need
to state that one should not confuse study of “law in context” with “study of
law’s context only”.

However, any study of particular legal issues cannot ignore the content of
positive law (whether on the level of legal rules or the level of legal principles).
This leads us to recall so-called “integrative jurisprudence”, because its ini-
tial aim was to combine the research of positive law with an investigation of
its context [Berman, H. J., 1988]. Declaring the “law in context” approach as
a primary methodological framework for the article, we may refer to particular
applied sociology methods as part of this approach. Probably the best-known
method of applied sociology is a survey, and its type that is most famous for the
last two decades — an internet survey [Fricker, R. D and Schonlau, M., 2002].
Internet surveys, including those on the consumers’ reflections on legal and
behavioral issues, are popular tools of the so-called “Empirical Legal Studies”
[Eisenberg, T., 2011].

An online survey tool (a questionnaire) was developed in which respondents
were asked to answer questions regarding the ways they buy groceries during
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the pandemic COVID-19, the ways they plan to do it in the future “post-pan-
demic era”, and their thoughts about malls and dark-stores. The survey was
administered by using Google Forms (https://forms.google.com). The survey
was launched on 18 May 2021, and was closed on 22 May 2021, when the
number of 90 respondents were attained. All the respondents live in the Rus-
sian Federation, covering Russian 23 cities. The natural limitation of an inter-
net-survey is its relevance only to users of the internet. Because of that we have
limited the respondents-audience by urban residents.

Results

Many issues related to property law in common law systems are related to con-
tract law (the law of obligations) according to the civil law systems: lease, priva-
tisation, mortgage, etc. At the same time neither British nor U.S. contract law
provides as many types of contracts as the civil codes do in various civil law sys-
tems. This leads us to a conclusion that there is a more or less strong connec-
tion between the system of property law and the system of contracts. We could
say that the precise object of property rights influences the type of contract
and the applicable mandatory or non-mandatory rules. Thus, civil law scholars
would recognise our study as principally dedicated to contract law, while com-
mon law would connect it with property law. In fact, it is just a different qual-
ification for real-life relationships or, as stated by R. von Jhering, simply a dif-
ferent legal construction into which current positive law fits [Jhering, R., 1858,
pp- 384-413].

As we mentioned earlier, we refer to the so-called approach of “integra-
tive jurisprudence”, in which very different approaches are combined to ob-
tain a deeper understanding of the positive law and processes within the legal
system.

Since representatives of different legal traditions are meeting the same is-
sues, using not strongly equal terms to describe them, we need to explain com-
parative meaning of the used core legal terms. First, we use the word “lease” to
name a contract called “arendamiento” in Spanish, “affitto” in Italian, “aperna”
in Russian or “najem” in Czech, in English some types of it may be also called
“rent”. Second, we use the word “dark-store”, borrowed by many languages
(e.g. as “mapkcTop” or “mapk-crop” in Russian), or literally translated as a “tien-
da oscura” in Spanish.

So, because of the pandemic, the daily lives of billions of people have changed
in truly unpredictable ways. Many people are struggling with the changes, but
inevitably some of these changes will remain. Among them is the changing bal-
ance between online and offline shopping, and therefore, the future of commer-
cial real estate is insecure — or at least uncertain.

Malls were a symbol of the pre-pandemic consumeristic society [Gane, N.,
2001; Bauman, Z., 2001]. The lockdowns changed this radically. Consumers
stayed at home and ordered not only prepared meals and non-food items but
also everything else they had been visiting malls and shops for. So, as an analy-
sis of court cases and reports in different jurisdictions shows that mall tenants
do not gain much profit now, and their income from selling goods in malls will
most likely never return to earlier levels. Therefore, they often ask mall-owners
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to reduce the rental prices? and - if they don’t — they ask courts to cancel or
modify their contracts®. The pandemic’s consequences show a significant dif-
ference between housing and commercial real estate in the point of decline in
the rental price [Dagan, H. and Somech, O., 2021]. So, as we can learn from
the case-study and reports for commercial real estate, especially for shopping
malls the situation is quite different as for housing.

One could imagine a typical situation: a retailer leases some space in a
mall for a store. However, during the lockdowns since the beginning of the
pandemic, the number of visitors to malls decreased significantly. To balance
the interests of mall owners and their tenants during the lockdowns, some
governments recommended good practices, using so-called “nudges” (under
C. R. Sunstein [2014]), while others directly ordered owners to decrease rental
prices for non-housing leases.

But in territories where full lockdowns are over, one could see that the world
has changed. E.g., food-delivery services in Moscow deliver groceries within
just 20 or 30 minutes without anybody visiting a supermarket or a store of any
type. Our internet-survey showed that 41% of respondents order groceries via
delivery-services, while others buy them only in the nearest stores, markets,
fairs, and the supermarkets, situated in malls. The similar (41%) number of re-
spondents (37 of 90) believes that after the pandemic they would return to the
ways they used to buy such goods before the 2020. Their number is smaller
than the sum of all not using delivery services, because of change of consu-
mer habits of visiting a mall and because of, as one respondent mentioned, the
“lack of money making him visit markets, not shops”.

What does this mean for legal systems and lease contracts? Retail tenants
do not need as much space for traditional stores, especially in malls, where
customers of one store are potential customers of another. The circumstances
have changed. The legal issue here is: “Is it possible for such a retailer to give
up the unneeded space, either fully or in part?” Even without lockdowns, not as
many people go to traditional ‘offline’ stores because the pandemic has taught
them to buy many more goods through the internet.

In our legal tradition, we have an idea of the courts’ right to interfere in a
contract in extraordinary circumstances (art. 451 of the Russian Civil Code). It
the so-called reductio ad aequitatem, which appeared in Roman law, and was
highly developed after Diocletian [Soraci, R., 2004; Chamie, J. F., 2012]. But,
are post-pandemic changes sufficiently enough to justify the courts in interfer-
ence in the freedom of contract? Some courts would say yes, and some would
say no. In Russia, when cancelling such contracts some courts even insisted

2 Bharandi K. Brands ask malls to reduce rent till business gets back to normal.
Available at: <https://www.hindustantimes.com/fashion-and-trends/brands-ask-
malls-to-reduce-rent-till-business-gets-back-to-normal/story-aeRCm4w20m4;j
Ae651JwhTP.html>.

3 E.g. Resolution of the Eighth Arbitration Court of Appeal of December 23, 2020
No. 08AP-12794 /2020 on case No. A70-11351/2020 (ITocranoBaeHue Bocbmoro ap-
OUTPaKHOIO aIleAASITHOHHOrO cyna ot 23 mekabps 2020 r. No 08AII-12794 /2020 mmo
neay No A70-11351/2020). Access from the reference legal system “ConsultantPlus”.
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that it does not use the above-mentioned rule*. According to Rudolf von Jher-
ing, ‘Das Recht ist dazu da, dass es sich verwirkliche’ [1858, p. 334], or, The
law has to be realised’. When courts realise the law but deny the very fact that
they’re doing so, it is strange not only legally, but also psychologically.

Meanwhile, in common law countries courts are said to have power to ter-
minate pre-pandemic lease contracts using the frustration of contract doctrine
[Ismail M. H. and Ismail F., 2021; Jayabalan, 2020]. Thus, the common law
doctrine of frustration and the civil law doctrine of reduction could lead courts
to the same result. In some cases, rental agreements — leases — were terminat-
ed due to the pandemic. We repeat that the very nature of the commercial real
estate of malls and the hypermarkets within malls has changed. Humankind
has entered a new age in which cyberspace substitutes some of the useful qual-
ities of real property and space. So, should the law declare that a societal shift
has been made?

The malls are no longer a symbol of the modern society as they were before
the pandemic. Because of that courts in different parts of the world could un-
dermine the tendency of businesses not to lease so much unneeded retail space
there anymore.

On the other hand, so-called “dark stores” are becoming more and more
numerous. Invented for quick delivery, they could become a common type of
post-pandemic commercial real estate. So, the second problem, studied in this
article is dark-stores stores, which are warehouse-type buildings used to store
the goods that are dispatched as grocery deliveries. However, as we will show
below, the law in context approach shows that many people like to order deliv-
ery from dark stores but are strongly against having such trade squares located
in the same building as their apartments. Moreover, there are forthcoming legal
issues related to finding the balance on this point.

There is quite a different type of issue. According to public regulation, e.g.
Russian Federal Law No 381-FZ?, local and regional governments have to pro-
vide conditions for the retailing-square to be sufficient for local residents. Do
we need special public regulation for dark stores? As we know from visiting
offline stores, especially self-service shops, one can easily control the sanitary
conditions, and see a product before buying it. However, the less clear nature of
dark stores is evident from their very name. This leads us to a legal issue: can
the legal framework of traditional stores be extended to dark stores?

Our survey found that about half of respondents (53,3%, 48 of 90) are
against the location of dark stores on their blocks. Their negative perceptions of
dark stores were mainly due to a lack of awareness about how the activities in

4+ The decision of the Arbitration Court of the Republic of Karelia of 08/14 /2020 in the
case No. A26-4576/2020 (Perenue ApburpazkHoro cyna Peciybauku Kapeans ot 14
aBrycra 2020 r. to meay Ne A26-4576/2020). Access from the reference legal system
“ConsultantPlus”.

5 Federal Law of 28.12.2009 No. 381-FZ “On the Basics of State Regulation of Trade
Activities in the Russian Federation” (®enepasbubrii 3akou ot 28 nexkabpa 2009 r.
No 381-®3 «O6 ocHOBaxX roCyZIlapCTBEHHOTO PETYAUPOBAHUS TOPIOBOH AESITEABHOCTH B
Poccutickoit deneparnum»). Access from the reference legal system “ConsultantPlus”.
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a dark store compared with those in traditional supermarkets (opinion of 30%,
27 of 90 respondents). Therefore, people are afraid of this new use of commer-
cial real property, even though they benefitted from proximity to it.

Discussion and Conclusion

Both of these problems can be explained by the simple assumption that people
want to return to pre-pandemic markets and laws.

But different legal systems provide surprisingly similar doctrines, which ex-
plain what is happening now with real property lease contracts in commercial
sector. We suppose that the very nature of the commercial real estate of malls
and the hypermarkets within malls has changed. Because as mentioned previ-
ously the humankind have entered a new age in which cyberspace substitutes
some of the useful qualities of real property and space. So, should the law de-
clare that a societal shift has been made? We could imagine how the Middle
Ages ended and changed the context of real property. That was not like one
morning all the knights awoke and realised that their castles no longer needed
to be fortresses, but rather that their value was derived from their capacity to
hold impressive balls and festivals. This very notion sounds strange because, in
the past, it took centuries for the nature of real estate to change. However, the
current situation is more like that at the beginning of the 21th century with old
design of mobile phones replaced by smartphones with touch-screens in just a
couple of years. This sort of rapid change has never occurred with real property.

So, the courts must decide whether these emerging changes are comparable
to those of the Industrial Revolution or not. If they do, then the legal system
must respect companies’ choices to withdraw from lease or rental agreements
or open new dark stores. Also, courts and legislators must provide ideas and
tools that enable the establishment of a new legal framework, one that would
reflect new role of dark stores and the online purchase of goods.

Castles were symbols of the Middle Ages, factories of industrial times, and
malls were symbols of the beginning of the 21st century. But now we come to
a new reality, in which dark stores have greater prospects than traditional su-
permarkets. The law must reflect such changes, including enabling retail ten-
ants to withdraw from leases for spaces that are too large for their new needs
and assuring consumers that dark stores are no less sanitary than traditional
stores, even though they are less public.
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AHHOTauus

BgeneHue. PaccmaTpurBatoTcs TEOPETUKO-METOAOINOMMHYECKME U NPaKTUHECKME NPO6eMbl, CBA3aH-
Hble C onpefeneHneM 3Ha4eHNs 1 PO CY>KEOHONM Harpy3ku Ha cyaev B COBPEMEHHOM CTpaTerum
3MEKTPOHHOr0 rocyaapcTBa M 3MEKTPOHHOMO MPaBOCyausi, a Takxke pas3paboTKoM HauMOHaIbHON
METOAMKM OLIEHKW CyAe6GHOM Harpy3Kku 1 UCMONb30BaHWs ee Anst (OMHaHCUPOBaHWS CyOoB.
TeopeTtn4eckne ocHoBbl. MeTozbl. B paboTe ncnonb30Banncb AManekTn4eckuin metoq, obLume
1 HaCTHbIE Hay4YHble METO[bI MO3HAHWS, KOTOPbIE MO3BOSIUIN BbISBUTL HOBOE NPeACTaBfeHNE O
copep>xaHun cynebHOM Harpy3Kky 1 ee BNUSIHUM Ha cripaBed/iMBoe cyaebHoe pa3doupatenscTBo,
paumoHasnbHyto cyaebHyto opraHm3auuio.

PesyrnbTatsl nccriegoBaHus. YTBepXOaeTcs, YTo ynpaseHe Harpy3kon crnegyeTt cymTtatb Ya-
CTblO YNpaBneHus Cy[OM: OHO UMEET KIII0YEBOE 3HavYeHWe OnA ob6ecrneveHns KadecTBa pac-
CMOTPEHUS Oen 1 npenoTBpalleHns 3aepxek B cygonpounasoncTee. CoOBpeEMEHHOE MOHUMa-
HWE CNY>XEeOHON Harpy3Ky BbIXOOWUT JANieko 3a paMKu ee Y3KOW TPakTOBKWU B Ka4ecTBe cTaTu-
CTU4ECKOro MeTofja OLIeHKM paboThl CyOB M NpeanonaraeT OLeHKY BPEMEHW, 3aTPa4eHHOro Ha
paccMOTpeEHNE KOHKPETHBIX KaTeropvin Aen. BbisBneHbl U npoaHanM3vpoBaHbl XapakTepHble
4YepTbl UBMEPUTESIbHBIX CUCTEM, CO3[aHHbIX B Poccum 1 3apy6exxHbIX CTpaHax, KoTopble No3BO-
nanm 66l UHaAHCMPOBATb CyOeOHY CUCTEMY B 3aBMCMMOCTM OT MOCTYNUBLLMX AEN U UX CIOX-
HocTu. VimeeT mecTo 6onbLuoe pa3Hoobpasve CUCTEM B3BELUMBAHWS AeN, npenonaratLmnx
He TONMbKO KONMYECTBEHHbIA, HO U KA4ECTBEHHBIA aHanu3 cygebHon Harpy3ku. MNpoaHanunsu-
poBaHbl MOAeNy hMHaHCUPOBaHUSA CYOOB W ONpedeneHns LUTaTHOW YUCNEHHOCTU CYAENCKOro
KOpryca Ha OCHOBE Harpy3ku.

O6cyxaeHne n 3akmnodeHne. CaenaHbl BbiBOAblI 06 yNpaBneHYeCcKoOM BO3AENCTBUM CyaebHOw
Harpy3ku. YnpasneHue pecypcamv cygebHon CUCTEMbI U ee (DMHAHCMPOBaHWE Ha OCHOBE Ha-
rpy3ku obecne4vmBatoT 60MbLLYI0 HE3aBMCMMOCTb CYLOB B CUITy MPO3pavHOCT (DOPMUPOBaHUSA
cynebHoro 6ropxeTa. MepcnekTMBHBIM HanpaBieHNEM MOLENMPOBAHUS U3MEPUTENbHBIX CU-
cTeM cynebHOW Harpy3ku Npu3HaeTcs aBTOMaTU3NPOBaHHbIN y4eT pabodero BpeMeHu cyabn ¢
MCMNONb30BaHWEM COBPEMEHHbBIX TEXHOMOMMIA.

KnrouyeBble cnoBa: cygebHas Harpyska, CIoXXHOCTb Aien, Cyf, cyaebHas AesTenbHOCTb, yrnpas-
neHve cygamu
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Abstract

Introduction. The article is devoted to the theoretical, methodological and practical problems
associated with determining the current meaning and role of the workload on judges. By “current”,
the study is with regards to the modern strategy of e-government and e-justice, as well as the
development of a methodology for assessing the judicial caseload in Russia and its use for
financing courts.

Theoretical Basis. Methods. The work used the dialectical method, as well as general and
particular scientific methods of cognition. This made it possible to reveal a new understanding
of the content of the judicial caseload and its impact on a fair trial, and the rational judicial
organization.

Results. It is argued that workload management should be considered part of court management.
Further, itis key to ensuring the quality of case management and preventing delays in proceedings.
The understanding of what judicial workload means goes far beyond its current and narrow
interpretation as a statistical method for assessing the work of courts and involves assessing
the time spent on the consideration of specific categories of cases. There is an identification and
analysis the characteristic features of measuring systems created in Russia as well as foreign
countries, which would allow to finance the judicial system, depending on the received cases
and their case-weights. Case weighing systems, which involve not only quantitative but also
qualitative analysis of the judicial burden, have a wide variety of practical applications. Models of
financing of courts and the determination of the staffing of the judiciary on the basis of the load
have been analysed.

Discussion and Conclusion. Conclusions are made about the administrative impact of the judicial
burden. The management of the resources of the judiciary and its financing on a workload basis
ensures greater independence of the courts because of the transparency of the formation of the
judicial budget. A promising direction of modelling the measuring systems of the judicial load is
the automated recording of the working time of the judge using modern technologies.
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BBenmenue

A xruBHas TpanchopManms cCHCTEMBI TOCYAIAPCTBEHHOTO YIIPABAEHHS, KOTO-
pasi oTMedaeTcs B IIOCAEIHUE AECITUAETHSI BO MHOTHX CTPaHaX MUPa U KOTopas
HaIlpaBA€HA Ha IOBBINIEHNE 3(P(PEKTUBHOCTU TOCYyAAPCTBEHHOIO yIIPABACHUS
[Toaybkuna, K. B. u A6pamsan, C. K., 2018], ynobcTBa 1 KomdopTa OAd Tpak-

MpaBocyaue/Justice. T. 3, Ne 4. 2021. OpuruHasbHblie cTatbun



E. B. BypanHa 179

[aH B UX B3aUMOIEHCTBUH C FOCyJapCcTBOM, 00yCAOBHAA IIPOIIECCH], CBSI3aHHBIE
¢ moBbIIeHHeM 3(P(PEeKTHBHOCTH U KadyecTBa CyAeOHON AeaTeABHOCTH.

Crparerus 3phpeKTUBHOCTH U KadecTBa CyAeOHOH nesaTeAbHOCTH IIpeaycMa-
TPHUBAET MHOXKECTBO Pa3HOIIAAHOBBIX 3a/lad U HaIllpaBA€HUH, OIHUM U3 KOTO-
PBIX dBAMAETCA OIITUMH3AllVd Harpy3kKu Ha CyObl. B xoHTekcre OIITUMHU3AIIHNH
JOAZKHBI OBITH PEIlleHbI BOIIPOCH] PAITMOHAABHOTO pacIIpefieAeHUs CyaebHoM Ha-
TPY3KH MEXAY CyAaMH U CYObSIMH, a TAK¥Ke CO3MaHa CUCTEMa YPEryAHUPOBAaHUI
COIIMaABHBIX KOH(AUKTOB B OOIIlECTBE, OTBeUYarollasd TpeOoBaHUAM cOasaHCH-
POBaHHOCTHU U IIepepaCIpeacACHNS HAarpy3KH MeXKIy ToCy1apCTBEHHbIMHU Cyaa-
MU, OpTaHaMU HUCIIOAHUTEABHOH BAACTU U HETOCYAAapPCTBEHHBIMH 00pa30BaHULd-
MH, OCYLIECTBAFIONINMH IIPUMHPEHNE U YPETYAHUPOBaHHUE.

TeMm caMbBIM B paMKaxX peasn3allid HUOeHd 3AeKTPOHHOIO TOCyaapcTBa U CO-
BPEMEHHBIX VIIPABAEHUYECKHUX ITI0IX0I0B aKTyaAu3UpPyeTcs IIOTPeOHOCTE B 0CO3-
HaHWUU CyAeOHOM HArpy3KH KaK IIPABOBOTO SIBACHHS, €€ BAUSHUSI HA MEXaHU3MbI
paspellleHys CIIOpoB, (PMHAHCHPOBAHUS CYIOB U aIMUHHUCTPHUPOBaHULA CyLed-
HOH nmesTeapHOCTH. KpoMe TOro, IpeAcTaBAeTCS BasKHBIM peEIlleHHE IIpPaKTH-
YEeCKHUX ITPO0AEM, CBA3aHHBIX C METOLOAOTHEH OLIEHKH CAYKeOHON Harpy3Kd Ha
cyne ¥ COTPYAHUKOB allliapara CyI0oB U METOaMH ee yieTa.

Heo6xXoamuMOCTh TEOPETHKO-IIPABOBOTO HCCAEIOBAHUA (PEHOMEHAa HATrpy3KHU
Ha CyIbl U CyAeHd 00ycaOBA€HA TaKKe [IPHUOPUTETHBIMU HAIIPABACHUSIMH Pa3BHU-
TUdA CyaeOHOM CHCTeMBI, 3aKpenAcHHBIMU B [locTaHoBaeHMH [X Beepoccuiickoro
cpesna cyneit ot 8 nekabps 2016 r.!, rae rocTaBAeHa 3aa4a pa3paboTaTs Ipo-
eKT peepasbHOTO 3aKOHA 0 HOpMaX CAyzKeOHO# HAarpy3KH cynel 1 paboOTHUKOB
anmnapara cynoB Poccuiickoit ®enepaiivu.

[aa peaan3anuu ykaszanHOH 3amgadn CyneOHBIN merapraMeHT Ipu Bepxos-
HoM Cyne Poccuiickolt ®enepanmn 24 utona 2021 r. 3akarodua ¢ Haitmonanb-
HBIM HCCAENOBaTEABCKUM YHHBEPCUTETOM «BEICIIas IITKoaa 3KOHOMHUKU» I'OCY-
[AAapPCTBEHHBIH KOHTPAKT Ha BBINIOAHEHHE HAYYHO-UCCAELOBATEABCKHX PaboT U
pa3paboTKy Hay4HO 0OOCHOBAHHBIX HOPM HArpy3KH CyAeH CydoB o0LIel Iopuc-
AUKIINY B pabOTHUKOB HX allllapaToB, (pedepasbHBIX apOUTPazKHBIX CYHIOB H
paboTHUKOB ux amnmapaTtob®. Lleab paboThI: pa3pellleHne psaaa TeOPEeTHKO-MeTO-
JMOAOTHYECKHUX U IIPAKTHIECKHUX ITPOOAeM, CBA3aHHBIX C OIIPELEACHHEM 3Hade-
HHS ¥ POAU CAYKeOHOM HArpy3KH B COBPEMEHHOI CTpaTeruy 3AeKTPOHHOTO Io-
CyZapCTBa U 3AEKTPOHHOIO IIPABOCYAUs, (POPMYyAUPOBAHUE ITPAKTUYECKHX pe-
KOMEHAI!# 110 pa3paboTke METOAUKH OLIeHKHU cyaebHol Harpy3ku B Poccun u
HCIIOAB30BAaHHIO €€ OAA CpI/IHaHCI/IpOBaHI/IH CyaoB.

Teope’rnqecxne ocHOBbI. MeToabI

MeTomoAOTHYECKOH OCHOBOM HCCAEQOBAHUS BBICTYIIHAW: MUAACKTHYECKHUN Me-
TO/, OOIIMe U YaCTHhIE HAyYHbIE METOAbI II0O3HAHUS. B KayecTBe 00IlleHAyYHBIX

! TlocranoBaeHue IX Bcepoccuiickoro cresfa cymeit or 8 mekabps 2016 r. Ne 1 «O6
OCHOBHBIX HUTOrax (PyHKIIMOHHUPOBaHUA cynebHoi cucrembl Poccuiickoit ®enepanuu
U IIPHOPHUTETHBIX HAIIPABAECHUSX €€ Pa3BUTHS Ha cOBpeMeHHoM stame». URL: http://
www.ssrf.ru.

2 OduLHaAbHBIN IOPTAA TOCYAAPCTBEHHBIX B KOMMEPYECKUX 3aKymok. URL: https://
zakupki.kontur.ru/0173100004721000018.
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METONOB HCCAENOBaHUS IIPHUMEHSAHUCH OOIIME AOTHYECKHE IIPHEMBI (aHaAHu3,
cuHTe3, 00001IeHNe, abCTparupoBaHue U [p.), C IIOMOIIBIO KOTOPBIX BBIABAE-
HO 3Ha4deHHe 3(P(PEKTUBHOIO yIIpaBAEHUd HATrPy3KoH M CymeOHBIMU pecypca-
MH, IaHO IIPEACTaBACHHE O COZIEPIKAHUU CyAeOHOH HAarpy3KU U ee BAUSHUU Ha
crpaBenAuBoe cyneOHoe pas3bupaTeAbCTBO, PAIMOHAABLHYIO CyneOHYI0 OpraHu-
3aITuIo.

B mccaenoBaHUM NPUMEHSIAUCH YacTHBbIE Hay4YHbIE IOPHUAUYECKHUE METOMbI.
C moMoIpo (popMasbHO-IOPHUANIECKOIO METOoa aHAAU3HPOBAaAOCH 3aKOHOA-
TeAbCTBO Poccuiickoit Penepalinu, peryAupyolIee BOIIpPoCkl CyaeO0HO# HaArpy3-
KU, BKAIOYAd TPYAOBOE U IIPOIIECCYaAbHOE 3aKOHOAATEABCTBO.

Ha ocHOBE CpaBHUTEABHO-IIPABOBOTO METO/IA BBIIBACHBI OCOOEHHOCTH METO-
OB U3MEpeHUs CyaeOHOM Harpy3KH, UCIIOAB3YEMBIX B CyZeOHBIX cucTeMax [ep-
Mmanuu, Uspavaa, Hunepaannos, Hopseruu, Poccun, CIIA, ®pannuum u apyrux
CTpaH, OIIMCaHbl CUCTEMBI OIIPEAEAECHUS CAOKHOCTHU €A, JaHa XapaKTepHUCTHKA
UX OCHOBHBIX DAEMEHTOB, a TaK¥Ke PACKPBIT MeXaHU3M (PUHAHCHUPOBAHUS Cy-
neOHoM cuCTeMbI HA OCHOBE OILIEHKH CyAe0HOM HAaTrpy3KH.

AHaAn3 IOPHUAUYECKUX NOKYMEHTOB HCIIOAB30BAACH [IAS IIOAYYEHHS MHGOP-
MAalluy O MeTOIaX yueTa BpeMeHHU CyaeOHBIX pa30upaTeAbCTB, B PE3YALTATE YETO
chopMyAHPOBAHEI BEIBOABI, HAIIPABACHHBIE HA 0600CHOBAHME IIPEUMYIIIECTB Me-
Toma [leabbH U aBTOMATHU3HUPOBAHHBIX METOLOB HU3MEPEHHUs BpeMeHHU. Mcroab-
30BaAMCh NJOKYMEHTBI HAATIOCyJapCTBEHHBIX HEKOMMEPUYECKHUX OpTaHU3allli, B
yacTHOCTHU EBpornetickoil koMmuccuu 1o 3 PeKTHBHOCTH IIpaBocynus U PykoBo-
aamed rpynnb! LleHTpa 1o H3y4eHUIo U aHaAU3y YIIPaBA€HHUS BpeMeHeM CyaeH,
Kacarollecsd aHaAu3UpPyeMbIX BOIIPOCOB.

TeopeTHKO-IIPaBOBOE MOLEAUPOBAHUE K IIPOTHO3NPOBAHUE KaK YaCTHO-IOPH-
[YECKHe IIPUEMbI IIPHUMEHEHBI AT 000CHOBAHUA BAUSHIS KOHIIETIITUY 9AEKTPOH-
HOT'O rocyJapcTBa U 3AEKTPOHHOIO IIPaBOCYyAMsSI Ha Pa3BUTHE 3KOHOMHYECKHX
IIOJIXOIOB K CyAeOHOH MeaTeABHOCTH U 3(p(PEeKTUBHOMY YIIPABACHUIO HATPY3KOH.
Jast aHaAu3a CTATUCTHYECKUX IToKa3aTeAel 3aTPaTHOCTH U IIPOAOAIKUTEABHOCTH
METOIOB OIIEHKHU CyHeOHON Harpy3KH OBIAM KCIIOAB30BAHBI JAHHBIE, OILyOAMKO-
BaHHBIE Ha O(PUIIHAABHBIX cafiTaX OPraHOB roCyIapCTBEHHOM BAACTH.

Pe3YABTaTBI HCCACOAOBAHHA

1. KoHuenuyus 3n1eKmpoHH020 20cydapcmea,
onmumusayusl ynpaeneHusl cyoamu U HazpysrKa Ha cyosl
[ToTpebHOCTL MOBBIIEHHUS 3(P(PEKTUBHOCTH U PE3YABTATUBHOCTH CUCTEMBI IO-
CyJapCTBEHHOI'O yIIpaBA€HUS pacCMaTpPHUBAETCd B paMKax peasusallid KOH-

LEIIUH DAEKTPOHHOI'O rocyapcTBa.

KoHuenmus 5A€KTPOHHOIO TOCyAapcTBa IIoAydYHAa IPHU3HAHHE KaK OTBET Ha
3aIIpoChl 00IIecTBa BCAEACTBUE Hed(D(PEKTHBHOCTH CYIIECTBYIOMIEH KaaccHde-
CKOM CHCTEMBI OIOPOKPATHUYECKOTO YIIPaBAEHHS I'OCYZapCTBOM M TPAIUIIHOH-
HO¥ CHCTEMBI I'OCyJapCTBEHHOM I'PaKIaHCKOM CAY2KOBI, a TaKKe Ha BOAHE TeX-
HOAOTHMYECKOM PEBOAIOIINH, IIPENOCTAaBUBIIEH BO3MOXKHOCTH HCIIOAB30BaHUS
HH(OPMAaIIMOHHBIX TEXHOAOTHUH OAd OKa3aHUS T'OCYyAapCTBEHHBIX YCAYT HaceAe-
Huio [loaybena, A. A., 2005, c. 123-124; Llykaps, C. C., 2013].

KoHuenuua 3A€KTPOHHOTO TOCyAAapCTBa ONPEAEASIET THII FOCYAAPCTBEHHO-
ro yIIPaBAE€HHL U IIEPCIEKTHUBBI PA3BUTHA MOAEACH B3aUMOAECHCTBHA rocyaap-
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cTBa U rpazkaaH. [lInpokuil B3rags Ha aHAAU3HUPYEMBIH TEPMHH IIPEeAIIoAaraeT,
o MmHeHUIo A. A. l'oayGeBoH, «rIporiecc TpaHchopMallii BHYTPEHHHUX U BHEIII-
HUX B3aUMOAEHCTBUH B CHCTEME T'OCYZAPCTBEHHOI'O yIIPABAEHUS B pe3yAbTa-
Te BHEAPEHHS HH(MOPMAINOHHBIX U TEACKOMMYHUKAIIMOHHBIX CPEACTB C Iie-
ABIO OIITHUMH3AIINH YIIPABACHHS, VAYUIIIIEHHT KadecTBa O0CAYyKUBaAHHSI HaceAe-
HUH U obecliedeHUs KOHCTHUTYIIMOHHBIX IIpaB Irpakaan» [[loaybesa, A. A., 2005,
c. 123]. Ero npupona obycaoBA€HA UHBIM THIIOM TOCYAapCTBEHHOTO yIIpaBAe-
HHS, OCHOBaHHBIM Ha TE€XHOAOTHUSX M HMH(OPMAIIHMOHHBIX CETIX, a TaK¥Ke H3-
MEHEHHEM IleAel, 3a7ad, IPHUHIUIIOB TAKOTO YIPaBAEHHS, HCIIOAB30BAHHEM
WHBIX METOIOB U CIIOCOO0B B3aMMOOTHOIIIEHUH U B3aUMOAEUCTBUH KaK C Cy0b-
€KTaMH BHYTPH CHCTEMBI I'OCYLapCTBEHHOIO yIIPaBA€HUS, TaK U C I'paskaaHa-
MU U OpraHH3alligMH{, oOpalaloluMUCca K MOCYLapCTBEHHBIM HAW MYHHUIIH-
[IaABHBIM OpraHaM B paMKax ux KomrereHuuu [Bypawmea, E. B. u 3yes, C. B,
pexn., 2021, c. 22].

3HauYuTeAbHOE BO3[eHCTBHE Ha XapaKTep U HaIpaBAEHUs CyAeOHBIX pe-
dopM, HHCTUTYILIHOHAABHYIO chepy CyaeOHOH opraHu3alliy BO BCEM MHpPE OKa-
3bIBaET TEOPUS HOBOI'O I'OCYAAPCTBEHHOIO yIipaBaeHuda, nMeHyeMad New Public
Management (NPM) u paccMmarpuBaemMas B KadeCTBE 3AEMEHTa SAEKTPOHHO-
ro rocynapcrBa. B Poccum «manHHas TeopHd B3dTa Ha BOOPYKEHHE IIOL BO3-
nercTBHEeM OOLIEMHPOBOM TEHAEHIINU IIPOBeAeHUs peddopM IOCYAapCTBEHHOTO
yupaBaeHush [[locrieaoBa, E. u Kazakosa, M., 2015] B 11ppoByI0 3110Xy.

B ropuguueckoit Hayke comepikanue Teopur NPM npuHSTO pacKphiBaTh Kak
Tpu «e»: economy, efficiency and effectiveness — a3koHomusa, 3pPeKTUBHOCTE U
Pe3yABTaATUBHOCTE IIPH COYETAHWH C APYTHMHU IIEHHOCTSMHU I'OCYyAapCTBEHHOU
[OedATEeAbHOCTH, TAaKHUMH KaK JIOCTYIIHOCTB, OTKPBITOCTD, CIIPABEIAHMBOCTE, Oec-
IIPUCTPACTHOCTb, 3aKOHHOCTH, YE€CTHOCTb U PallMOHAABHOCTE [Spigelman, J.,
2001, p. 748].

C TOYKHU 3peHUs OOIIHUX TEOPETHIECKUX MTOAX0M0B B cucTeme NPM pechopmbl
POKyCHPYIOTCS Ha IIEAH YIOBAECTBOPEHHUS 3alIPOCOB IpazkaaH, KOTOphble paccMa-
TPUBAIOTCS B Ka4YeCTBE IIOAyYaTEA€H yCAYT MAM KAMEHTOB TIOCyIapCTBEHHOTO
CEKTOpa, a TOCYAapCTBEHHBIE CAyXKAIIHe IIPU3HAIOTCH I'OCYyAapCTBEHHBIMH Me-
HeIKepaMU C BO3MOKHOCTBIO IIPOSIBUTH HHUITHATUBY IIPU PEAAU3AIINU CAYZKeO-
HBIX [TOAHOMOYHH. CMBICA HOBOH MOJEAH TOCYZapCTBEHHOI'O YyIIPaBAEHUS CBH-
3pIBaeTCda C GoablIed 3(pPEeKTUBHOCTHIO TOCYAAPCTBEHHOM CAY2KOBI, YTO MIpen-
roaaraeT BHEAPEHHE CHCTEMbl MEHEIXKMEHTa, METON0B paboThl, XapaKTePHBIX
[IASl 9aCTHOTO CeKTopa.

[Mpunuuns: 1 noaxonsl NPM peasusyroTcs B HAITMOHAABHBIX IIPABOIIOPAAKAX
B pa3HbBIX (popMax B 3aBUCHUMOCTH OT cpep U obaacTed rocy1apCTBEHHON ITpaK-
TUKH. B Kask10¥ HAIlMOHAABHOM CHCTEME YIIPABAEHUS CYIIIeCTBYET CIleIIupHKa
HCIIOAB30BaHUs OCHOB NPM, IIOCKOABKY ITOMCK HaAEXKAIIUX YIIPaABACHYECKHUX
dopM 3aBUCHUT OT 0COOEHHOCTEH TOCyNapPCTBEHHOMN CAYZKOBI, TPAIUIIUH U KyAb-
TYpPbI, CKAAIBIBAIONINXCS B MEXaHHU3Me roCyJapCTBEHHOTO YIIPABACHHUSI.

B zapy0ekHON IOpHANYECKON AUTepaType OTMedYaeTCsd, YTO HUCIIOAB30BaHUE
METOM0B YacTHOTO OM3Heca HEBO3MOXKHO B I'OCYZApPCTBEHHOM CEKTOpE II0BCe-
MECTHO, a IIPUMEHUTEABHO K CyJaM 3TH MeTOAbl IIPUMEHUMbI B eIlle MeHbIIeH
CTEIIEHH — «B HJI€aA€ MOTYT OBITH HCIIOAB30BaHbI TOABKO B Ka4eCTBe HCTOYHHKA
METOLOAOTHI», a NOKTPHUHA «TOCYAapPCTBEHHOI'O MEHEIKMEHTa» IMeeT OTHOIIIe-
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HHE K paboTe CyIOB TOABKO B HYaCTH OIIPENEACHUS CTPATETHU, CTPYKTYPHI, I10-
TeHIIHaAa U KyabTypsl [Lienhard, A., et al., 2015].

B pamMkax onTHMH3aIIUH YIPaBACHHS CyJaMH OTMEYAIOTCH DAEMEHTHI Tak
Ha3bIBAEMOTO «XOPOIIETO VIIPABAEHUS CyZaMH», B HUX UHCAE: CTPaTEerudecKue
IIPUHITUIIBI, KAUEHT-IPYKeAloO1e, yripaBaeHue pabodeil Harpy3koil, KOHTPOAb
KadecTBa U apyrue [Lienhard, A., et al., 2015].

Cpenu 5KCIePTOB, HCCAELYIONINX IIP00AeMBI 9(P(PEKTHUBHOCTH U IIPOU3BOIH-
TEABHOCTH CY[IOB, OTCYTCTBYET €QHHCTBO B3TAd/0B KaK Ha COLep:KaHUe HOBBIX
IIOAXOMO0B K VIIPABAECHUIO CyaMH, TaK M Ha OLIEHKY MMEIOIINXCS IIpakTHK. OT-
MeYaeTcsl, YTO IIPU IIOCTAHOBKE BO TAaBY yraa CyAeOHOM AesTeABHOCTH 3KOHO-
MHUYECKHX IToKazaresedl 3(p(peKTHBHOCTH BO3HHKAET OIIACHOCTH KOH(MAUKTA C
006513aTEABCTBOM CYIOB IO CIIPABEIANBOMY Pa3bHpaTeAbCTBY IEA.

AHaau3 IpakKTHUK HCIIOAB30BaHUs KoHilennuu NPM B opranusanuu u ged-
TEABHOCTH CyZAeOHBIX CUCTEM 3apyOeKHBIX CTPaH II03BOAMA BBISBUTH B Kade-
CTBE CIIOCO00B pellleHusd IpobaeM B cpepe IpaBOCYAUS CAEIYIOIIHE:

1) KOMIIA€KCHOE CTpaTEernYecKoe yIIpaBACHHUE;

2) acppeKTHBHOE yIIpaBA€HHE HArpy3KOH U pecypcamy;

3) ucrioab3oBaHMue ITU(PPOBBIX TEXHOAOTHH U HHCTPYMEHTOB;

4) yBaxKeHHe K TpaKIaHUHY KaK KOHeYHOMYy OeHedulinapy (BBITOIOIIPHO-
OpeTaTeAlo) rocyJapCTBEHHOHN cyne0HOH BeTBU BAACTYH;

5) UCIIOAB30BaHUE AYYIIIMX MHUPOBBIX IIPAKTHUK, CBI3aHHBIX C (DYHKIIMOHUPO-
BaHUEM CyneOHOM CUCTEME,

0) YKpeIlAeHHe [uasora U COTPYAHUYECTBA CO CMEKHBIMHU C CYAeOHBIMH UH-
CTUTYTAMH U IPaKIaHCKHM OOIIIECTBOM U HUX BOBAECUEHHE B IIPOLIECC MOIEPHU-
3auu CyZLeOHOM CHCTEMBI.

[Tpo6aema 5pPEKTUBHOIO yIIpaBACHHS HATPY3KOH M pPecypcaMH SIBASETCS
Hanboaee CAOKHOU TeMOH B KOHTEKCTEe HOBBIX IIOAXOM0B K VIIPaABAECHUIO CyLed-
HOM MedaTeAbHOCTBIO U aAMUHHUCTPHUPOBAHHIO CYyIO0B.

OddekTUBHOE yIIpaBA€HHE pecypcaMi MPHU3HAETCH HOBBIM, OCHOBAHHBIM
Ha KOHOMHYECKHUX IT0IXOaX METOOOM COBEpPIIEHCTBOBAHUS CyaeOHOM cucTe-
MBI, OCHOBY KOTOPOI'O COCTaBASET yIIPABACHHE IIOCTYIIUBIINMU B CYAbI IEAAMHU.
YopaBaeHHE neaaMU (Harpy3Kod) cAenyeT CUHTATh YaCThIO YIIPABACHUS CyIOM,
OHO HMMeeT KAIOYEBOe 3HA4YeHUe AT O0eCIiedeHHs KadecTBa PACCMOTPEHHS IeA
U IpenoTBpalleHUd 3aiep:KeK B cynonpousBonctse [Lienhard, A. and Kettiger,
D., 2011, p. 67].

YopaBaeHue pabodell Harpy3Ko¥d paccMaTpUBaeTCd B Ka4eCTBE HHCTPYMEH-
Ta paclpeneAeHUs CyAeOHBIX PecypcoB H HeA B cyde. B HOKyMeHTax MeXKmay-
HapOAHBIX OPTaHU3alUH OTMEYaeTCd CAOXKHOCTBH YIIPaBA€HHS Harpys3KoH, e
HEeOoOXOQUMO HU3MEPSATh CyLeOHbIe IBACHUS U 00ecriednBaTh OIITUMAABHOE pac-
mpeneseHue pecypcoB®. [IaHHBIN MIOAXOZ HAIllEA OTPazKeHHEe B IOPHUANYECKOH
autreparype |[Bypaouna, E. B., 2017; Bypauna, E. B. u Ileryxos, H. A., 2017,
c. 66-83; Kleiman, M., et al., 2018; Orkényi, L., 2021], ITHPOKO AUCKYTHPYETCS

3 Eruopean Commission for the Efficiency of Justice (CEPEJ). “Measuring the quality
of justi”, as adopted on 7 December 2016, at the 28th plenary meeting of the CEPEJ.
URL:https://rm.coe.int/european-commission-for-the-efficiency-of-justice-cepej-
measuring-the-/ 1680747548 (mata obparenusa: 21.09.2021).
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B CyZefiCKOM coo0IIecTBe U C GOABIIION OCTOPOIKHOCTBIO IIPUMEHSIETCH B Cyaeb-
HOU cpepe 3apyOe’KHBIX CTPaH.

C TOYKH 3pEHHs KOHOMHYECKHX IIOIXOLOB PEeCypchbl TpaTdTca HeadddeK-
THUBHO, €CAU OJHU CyObl U Cy[AbU IIePEerpyzKeHbI, a APYTHe He UMEIOT JOCTaTOY-
HOM Harpy3Ku. [lad ycTpaHeHus TakKoro aucbasaHca B KAYECTBE IPUOPUTETHOM
eAu cynebHoil pepopMBI BO MHOTHX TOCYyZAapPCTBaX €BPOIEHCKOr0 KOHTHUHEH-
Ta OblAa IIPOBO3TAAIIIEHA ONTHUMH3AIUs PabodYMX HATPY30K Ha CyObl U CydeH,
KOTOpas OCYILIECTBASAACH PA3HBIMU OPTaHU3AIIMOHHO-TIPABOBBIMH CIIOCOOaMHU.
B omuux crpaHax ObIAM IIPUHSTHI IPABHAA, IIPEAyCMaTPHUBAIOIINe THOKOe IIepe-
pacrpeneseHUe qeA MeXKIY CyoaMU OAd BbIpaBHUBaHUA pabodeil HArpy3KH (Ha-
npuMep, Pymernus). B pe3yabraTe Takoro mepepacipeneAeHis CTOPpoHaM CIIopa
IIPUXOAUTCH HECTH OOABIINE TPAHCIOPTHBIE M3ICPIKKH, ITOCKOABKY HEOOXOIHU-
MO mobupartbesa o 6oaee YIaAeHHOTO Cyaa.

B mpyrux crpaHax BBIOOpP IIPELOCTABASIETCS CAMUM CTOpPOHAM: AHMOO [0-
KIATHCHI, KOTIA UX OeA0 OyZeT pacCMOTPEHO B OAMIKAHIIEM OT HUX, HO 3arpy-
JKEHHOM cyze, AN00 ux meao OyZeT HeMeIACHHO PacCMOTPEHO B APYIOM CYIE,
PaCIIOAOKEHHOM Ha OOABIIIEM PACCTOSHUM OT HUX, HO MeHee 3arpyxkeHHoM. Cy-
IIIECTBYIOT aAbTepPHATHUBHBIE OPraHU3AIlMOHHLIE PELIeHUs, CBA3aHHBIE C Bpe-
MEHHBIM IPUKOMAaHAUPOBaHHUEM K 3arpyzKEeHHBIM CyZaM Cynel, KoTopble pabo-
TAIOT B CydaX, I/e HET GOABIIIOT0 KOAMYECTBA IOCTYIIAIOIINX IEA.

[TpoGaeMoit 3pPEeKTUBHOTO YIPABACHUSI PECYPCAMU SIBASIETCSI (DUHAHCHUPO-
BaHHe CyJOB Ha OCHOBE UX HATPY3KHU. TPyOHOCTH 3aKAIOYAETCS B CO3JAHUU Ta-
KHX U3MEPUTEABLHBIX CHUCTEM, KOTOpPBIE II03BOASIAM Obl (PMHAHCUPOBATH Cymel-
HYIO CHCTEMY B 3aBHCHUMOCTH OT IIOCTYIIHUBIIIHX AEA U UX CAOKHOCTH.

2. Teopemukxo-npaeoesie U MemooosozuuecKue nooxoosl

K onpedeneHul0 U OyeHKe CAYyicebHoll Hazpy3Ku
TepMuH «cyneOHasg Harpys3kar, a TakKe BBIPaKEHHS, HCIIOAB3yeMble KaK €ro
CHHOHHUMEI, — «CAyzKeOHasa Harpy3Ka Ha cynei», «Harpy3ka Ha cyzaei» 4acTo yIIo-
TPEOASIFOTCS B CIIE[ITUAABHOH AUTEPaType, IUPOKO HUCIIOAB3YIOTCH B IPOGECCHO-
HAABLHOM OOIIEHUN U O(PHUITNAABHBIX JOKyMeHTaX. [Ipu 3TOM 3aKOHOAATEAB, 3a-
KpeTAsisS TEPMUH «HArpy3Ka CyZei» B IPOLECCYaABHOM 3aKOHOOATEALCTBE, HE
[aeT ero AeTAABHOTO OIIPEIEACHUS, OTCYTCTBYET OHO U B IOPUAUIECKON AUTEpaA-
TYypE.

HeonpeneaeHHOCTE IpencTaBACHUH B OTHOLIEHUN HA3BAHHOI'O COIIHAABHO-
IpaBoOBOTO (PEHOMEHA — CBHIETEABCTBO HEIOCTATOYHOI'O MCCAEIOBAHUSI HAYKOMH
npobaeM CAy>keOHOI Harpy3KH! IIPHU OYEBHAHOU ITPAKTUYECKOH HOTPEOHOCTH B
IOO0OHOM HAYYHOM OCBOEHHUHU CyAeOHOM peaAbHOCTH.

B HacrosIiee BpeMs Te€ MAH MHBIE aCIEKThI HAarpy3KH CyAeH ITomaAesKaT H3-
YYEHHIO SKOHOMHUYECKOH HAyKOH, CyHeOHOH CTAaTUCTHUKOM, IIPOIEeCCYaABHBIMHU
OTPACASIMH HAYYHOI'O 3HAHUs, HAYKOH TPYZOBOIO IIpaBa.

C mo3uIurii SKOHOMHUYECKOI'0 MOAXOAa, IPOU3BOACTBEHHOH (pyHKIHH [Jon-
ski, K. and Mankowski, D., 2014] yBeandeHHe KOAWYECTBA IIOCTYIAIOIINX B
Ccynbl neA 0e3 U3MEHEHHs KOAUYECTBa IIePCOHAAA BACYET POCT ITPOU3BOLUTEAD-
HOCTH TPyZa B CyZe, YTO JOANKHO IIPUBETCTBOBATLCA PAb0TOAATEAEM U OBITE €TI0
cTparerueii. OKOHOMHYECKas I1eAeCOO0PA3HOCTb B JAHHOM CAydYae BCTYIIAET B
SBHOE IIPOTUBOPEYHE C [IEASMHU U IPUHIUIIAMU IPABOCYIU.
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Poct cynebHol Harpy3KU CBepX OIIPEIEACHHBIX €€ IIPEJEeAOB He TOABKO BAe-
YeT POCT KOAMYECTBA BBIHOCHMBIX CyAeOHBIX aKTOB U IIOBBIIIEHHE Pe3yAbTa-
TUBHOCTH TPYZa CyAbH, HO U 0003HaAYaET TEeHIEHIIHIO K 00paTHOH 3aBHCUMOCTH
MEXKIy KOAWYECTBOM 3aBEpPIIEHHBIX ITPOU3BOACTBOM €A M KadeCTBOM Cyaeb-
HBIX aKTOB, CO3[aBasl yI'PO3y CIIpaBeIAHBOMY CyZeOHOMY pas3bHpaTeAbLCTBY.

Pe3epBbI «MOIITHOCTH» CyAa U CYABH IIPHU YPe3MePHO OOABIIIOM O0OBEeMe IIOCTY-
MMAIOUINX eA U3BICKHUBAIOTCH IIOCPENCTBOM YIIAOTHEHUs rpaduka paboTel Cy-
[bU, YBEAWYEeHUs ero pabodero AHS 3a CUET HOPMATHBHOTO BPEMEHHU OTABIXA,
a TakKe 3a C4YeT HEHOPMAaTHBHOI'O VIIPOLIEHHS IIPOllecCyaabHOH (POpMEI, e
MHUHHMU3HUPYIOTCS €€ YCTHBIM XapaKTep U IMOATOTOBUTEABHAS CTaIUd CYILOIIPO-
HU3BOACTBA. OTO 0COOEHHO aKTyaAbHO [AS POCCHHCKHX cynel, orpaHHYeHHbBIX
IIPOIIECCYAABHBIMU CPOKaMH, YCTAHOBACHHBIMU €IUHBIM 00pa30M AT BCEX MIEA.

Ha kayecTBO cymeOHBIX [eA HeraTHBHOE BAWSHHE MOXKET OKAa3bIBATh U He-
GoABIIION 00BEM ZeA, pacCMaTpUBaEMbBIX cyabeil. Tak, B pe3yAbTaTe SMIIHpUYe-
CKHUX UCCAEIOBAHUY BBIIBAECHO, YTO B KPYIIHBIX palflOHHBIX CyAax, Ile HarpyskKa
BBIIIIE, B OTAHYUE OT MaAOCOCTABHBIX CyIOB, Ile 06beM paboThbl HEBEAUK, Kade-
CTBO CyZeOHBIX aKTOB, KaK U YPOBEHb IIOATOTOBKHU Cynei, Takxke BbIie’. IIpo-
OaeMa pactylied cymneOHOH Harpy3KU He MOKET pacCMaTpPUBATHECS OLHOAWHEH-
Ho. Bo3pacraroiasa Harpyska Ha cyZiedl ¥ Cyabl co3JaeT pa3Hble B3aMOCBA3H
U Koppeadaiu. PocT Harpy3kKu MOKeT KaK CIIOCOOCTBOBATH KadeCcTBY IIPaBoO-
CyLHs, TaK U TPAaHC(POPMHUPOBATE €TI0 B HHYIO, HEIIPABOCYIHYIO AEATEALHOCTb.

Pa3paboTka KoAN4YeCTBEHHBIX II0Ka3aTeAeH OIITUMAaABHOM cyne0HoH Harpys-
KU, OIIpefleA€HUE ee pa3dyMHBIX I'paHUIL, 3a IIpefesaMy KOTOPhIX Harpyska cra-
HOBHUTCH YpPEe3MEPHOH, yCTaHOBAECHHE HAYYHO O0OOCHOBAHHBIX M IIOAKPEIIAEHHBIX
9KCIIEPUMEHTAABHBIM IIyTeM PacdeToB IToKaszaTesell HopMaAbHOH Harpy3KH Ha
Cyabio U pabOTHUKOB allllapaTa IIPU3BaHbl CHITPATh PETYAHPYIOILYIO POAD.

B coBpeMeHHOH CTATHCTHYECKOH HAYKE U €€ OTPACAH — CYAeOHOH CTaTHCTHKE
Harpys3ka Ha cyzel paccMaTpuBaeTcs KakK OIWH M3 OCHOBHBIX CTATHCTHYECKHUX
IIoKa3aTeAel OlleHKU paboThl CyneOHOM CHUCTEMBI, CyAa M KOHKPETHOTO CYAbH
[ArapromeukuHa, M. H., 2016, c. 181-194]. CydebHas Hazpy3Ka — 3TO Pa3HOBUII-
HOCTb UH(OPMAITUH O CyAeOHON MeaTEeABHOCTH, IIPEACTABASIONIAT CTATUCTHYE-
CKHEe JaHHBbIE O IIOCTYIIMBIINX B OTYETHOM IIEPHOLE LAEAaX, IIPUXOMSIINXCT Ha
omHoro cynbio. CynebHas CTaTHUCTHUKA BBISBAGET KOAMYECTBEHHbBIE NAHHBIE CY-
nebGHOYM HATPY3KH [AS ITOCAEAYIOIIET0 aHaAN3a U Pa3BUTULA CyAeOHOM CHCTEMBI.
OHAaKO IIPU IIOMOIIM UCIIOAB3YEMBIX B HACTOAIINH II€PHO/L CTATHCTUIECKHUX Me-
TONOB U3MEPSIOTCS KOAWYECTBEHHBbIE O0BEMBI IIOCTYIIMBIINX B CyAbl oOpalre-
HHUH, He [103BOALIOIINE TOYHO OIIPEeNeAUTs 00beM paboThI cyzel U CyIoB.

C TOYKM 3peHHd TPYHLOBOTO IIpaBa Harpyska Ha cyaed ecTb o0beM Tpyaa,
BO3AaraeMbI¥ Ha CYZAbIO, KOTOPBIM IIOJAEKUT HOPMUpPOBaHUIO. TpynoBo# Ko-
nekc Poccutickoit @enepanuu (TK Pd) zakpernaser 6a30Bble IPUHIIUIIBI U WH-
CTUTYTHI, TapaHTHPYIOIIE BOCCTAHOBACHHE U PETeHEPAallNio TPYAOBOH (PYHK-
nuu pabotuuka. B coorBeTrcTBHM cO cT. 159 TK Pd paboTHUKaM rapaHTHUPyeT-
cd IPUMEHEHHEe CHCTeM HOPMUpPOBaHUS Tpyaa. IIpu aToM Hoa HOpMaMu Tpyaa

4 Tennessee Trial Courts Judicial Weighted Caseload Study. National Center for State
Courts. 2013. URL: http://ncsc.contentdm.oclc.org/cdm/ref/collection/ctadmin/
id/2160 (maTa obpamenus: 21.09.2021).
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IIOHUMAIOTCSI HOPMBI BBIPAOOTKH, BpEMEHH, HOPMATHUBEI YHCACHHOCTHU U APYTHe
HOPMBI, KOTOPbIE YCTAHABAWBAIOTCH B COOTBETCTBUHU C JOCTHUTHYTHIM YPOBHEM
TEXHUKH, TEXHOAOTHH, OPraHU3aIlNH ITpou3BoACcTBa U Tpyda (ct. 160 TK PD).

HopmupoBanue Tpyza OpH3HaeTCd B 3KOHOMHKE U IIpaBe 00s3aTEABHBIM
3AE€MEHTOM OpPraHH3alluU [IPOU3BOACTBA.

TepMUH «Harpyska cymei» SIBASETCH IIPOIIECCYaABHBIM, TaK KaK 3aKpelAeH
HopMaMHu [paskmaHCKOTro IIpolieccyasbHoro kKoxekca Poccuiickoit deneparny,
ApOuTpazkHOro IIpolieccyasbHOro Kozaekca Poccuiickoit Penepanuy, Yroa0BHO-
IIpolieccyaAabHOro Komekrca Poccuiickolt deneparnm, Konekca aaMHHHUCTPATHB-
HOTO cymoIrpou3BoacTBa Poccuiickoit deneparni. OgHAKO B IIPOIIECCYaABHOM
3aKOHOIATEeABCTBE OTCYTCTBYEeT HopMaTuBHas neduHuIusg. PopMUpoBaHUe Co-
cTaBa CyZa C y4eTOM Harpy3KH Cyled M HX CIelHaAnu3alli{ IIPOXOAUT C HC-
II0OAB30BaHHEM aBTOMATU3NPOBAHHBLIX CUCTEM paclipefeAeHUd neA. B melicTBy-
oM Moayae «Pacnipeneaenue nea» '’AC dIpaBocynuer» pacipeneseHue MeXKIy
CYABSIMHU YTOAOBHBIX, IPAKJAHCKUX U aIMUHUCTPATUBHBIX JEA OCYIIIECTBASIETCS
C yI€TOM OCTaTKOB B UX IIPOHU3BOCTBE He3aBEPILIEHHBIX Pa30UpaTeABCTBOM €A
U CIIEIIMaAW3alluy CyaeH.

Taxkum 006pa3oM, B KOHTEKCTE Ha3BaHHOH TEXHOAOTHH IOl HOZPY3KOU cyobuU
IIOHUMAaeTCs €€ y3KHUH cpe3, BKAIOYAIOIIHHE KOAWYECTBO KOHKPETHBIX YTOAOB-
HBIX, I'PasKIaHCKHUX, aAMUHHUCTPATUBHBIX IEA, IEA II0 Pa3pelleHHUI0 SKOHOMHU-
YEeCKHX CIIOPOB U UX «B3BELIEHHYIO» CAOKHOCTG. [locaenusas o3HadaeT nudpdpe-
PEHIIHAIINIO PAa3HBIX TUIIOB OEA B 3aBHCHUMOCTH OT HX CAOXKHOCTH, YTO TpebyeT
IAST PACCMOTPEHHS OOABIIIET0 BpeMEHU. B 3aBHCHMOCTH OT TAKOH CAOKHOCTH
KaTeropHudaM [eA IIPHCBauBalTCca Ko3(p(uIneHThl, Kak IIpaBuao, ot 1 mo 10
(IIo rpakHaHCKUM U aIMUHHCTPATHUBHBIM aeaaM). B paMkax Ha3BaHHOTO IIOM-
XoJla K OIIpeNeAeHHIO CyNeOHOH Harpy3KH B Hee He BKAIOYAeTCs NesTeAbHOCTH
CyObH, He sIBAdIOIascd IIpaBocyaueM (obobieHue cynebHoM IpakTHKH, II0BbI-
HIeHNEe KBaAU(UKAIIUN, YIACTUE B AEITEABHOCTH OPTaHOB CYyAeHCKOT0o coobIIle-
CTBAa, y4acTHe B OPraHU3alllH U IPOBEACHUN YIeOHbBIX, METOOUIECKUX U HAYY-
HBIX MEPOIIPUATHH U Op.).

B 3apybeskHo#l mpakTHKe cyodebHas Hazpy3ka (case load) ommpeneagercs Kak
«cyMMa [IeA Ha PacCMOTPEHHHU Ha OIPeNeAeHHOE BPeMs IIAIOC [IeAd, ITOCTYIIHB-
IIIHE 32 OIIPENEAEHHBIN ITEPHUOI.

[ag omrpeneaeHus ITOTPEOGHOCTH B CYABSIX U PABHOMEPHOIO PACIIPENeACHHS Ha-
I'PY3KH HCIIOAB3YETCH TEPMHH «CAOZKHOCTE Iea» (case-weights) nan «pacuyerHad cy-
nebHasa Harpy3ka» (weighted case load). YkazauHbie TepMUHBI ObIAM BBEZEHBI B
ropuamdeckuit obopot B CIIIA B KoHIte 1970-X I'T. ¥ 03HAYAIOT OIIEHUBAHUE 00beMa
padoT pasHBIX THUIIOB [€A, UCXOAS M3 TOIO, YTO [e€Ad Pa3HBIX TUIIOB OTAMYAIOTCS
110 o6beMy pabodero BpeMeHU CYObU U YCHUANM, HEOOXOAUMBIX JAS UX 00paboTKU.

[IpencraBaeHHE O COmepPKAHHUM, POAM U 3HAUEHHU CAYKEeOHOHM Harpy3KH Ha
cyzed He MOKET OTOXKIECTBASATHCH C KOAMYECTBOM II0/IaBAEMBIX B CyObl €A U
BEIOMCTBEHHBIMH ITOKa3aTEASIMH 3aTrpPy:KEeHHOCTU cynebHoi#i cucrembl. CoBpe-

5 EBpormeiickag komuccus mo 3dgdertuBHOocTH IpaBocyaus (CEPEJ). «Ompenmeae-
HHE CAOXKHOCTH [eA B CyHeOHBIX cucTeMax», npuHaTo 2 uioasg 2020 r. MccaenmoBa-
aue CEPEJ. 2020. Ne 28.URL: https://rm.coe.int/study-28-case-weighting-report-
en/16809ede97 (mara obpamenus: 21.09.2021).

Pravosudie/Justice. Vol. 3, no. 4. 2021. Original Papers



186 OpraHun3aums cyaebHov v NpaBoOXPaHUTETbHOV AesITeNIbHOCTY /
Organization of Judicial and Law Enforcement Activities

MEHHOe ITIOHUMaHUe CAYKeOHOM Harpy3K! BBIXOOUT HAAEKO 34 PAMKH ee Y3KOH
TPaKTOBKHU B KAUYECTBE CTATUCTUYECKOTO METOA OIIEHKH PaboThI CyI0B U IIPe-
II0AATAET OIIEHKY €€ POAU U 3HAUEHU IAT (DOPMUPOBAHUS Hamaexkalei cyneb-
HOM OpraHu3alliH, aIecKBATHOYU BBIIEASIEMBIM PECypcaM.

O6beM Harpy3KHU Ha CyAeld He OrpaHHYMBAaeTCsl KOAMYECTBEHHBIMH ITOKa-
3aTeaaMu cyneOHBIX mea. CpaBeIAMBOe HM3MeEpPEHHEe HATPY3KH OIHpaeTcs Ha
OLIEHKY BpEMEHH, 3aTPadeHHOT0 HA PAaCCMOTPEHNE U pas3pelleHe KOHKPETHBIX
KaTeropuil meaA, a TakKe OCYIIeCTBACHHE HHOM paboThl, IPsSMO He CBI3aHHOM
C TIOACYOHBIMU [IEAaMH, HO BBITEKAIOIIEH U3 3a0a4 OPraHoB CyAeOHOM BAACTH.

CnyoxebHasi Hazpy3ka Ha cyovio ecTb 00beM cynebOHOE paboThl cyapu 3a
OIIpEeleACHHbBIH MIEePHO BPEMEHU (II0 PACCMOTPEHHUIO AEA M OCYIIECTBACHHIO
MHBIX CyOeOHBIX 3a/1ad), IT0Ka3aTeAn KOTOPOil CBUAETEALCTBYIOT O CTEIIEHU CO-
OTBETCTBHUs CyZAeOHO opraHu3aluy CTaHZAPTAM HAIAEIKAIIEeTO IIPABOCYAUS U
KadecTBa CyneOHOH IedTeALHOCTH.

B copmep:kanme cynebHO HATPY3KH BXOAUT HE TOABKO BpeMs, IOTPadeHHOE
Ha paspelleHue TeX UAW UHBIX THUIIOB JeA, HO U OesaTEeABHOCTD, CBI3aHHas C 00-
CAYKUBaHHUEM paboduero Mecrta, MOBBIIIEHHEM KBAaAU(UKAIIUHU CyObH, 0600111e-
HHeM CyHeOHOM MPaKTHUKH, YIACTHEM B AEITEABHOCTH OPTaHOB CYAEHCKOTO CO-
ob11ecTBa, HHBIX OPTraHOB U OPraHu3allti, OCYLIECTBACHUEM OPTaHHU3aIIMOHHO-
pacropsiIUTEABHBIX TIOAHOMOYHH, a TaK:Ke MHas AedTeAbHOCTb, 00yCAOBAEHHAS
IIpeaHa3HauYeHHUEeM CYLOB KaK OPraHoB CyAeOGHOM BAACTH.

CylIecTBYIOT pa3Hble METOOUKU, IIO03BOALIONINE HM3MEPATH HAH OLICHHUBATH
HATpy3Ky Ha CyneH depes3 yIeT CAOKHOCTHU EA.

Anaanu3 cyneOGHBIX IIPAKTHK 3apyOEKHBIX CTPaH BBIIBHA pPasHOOOpasue Mo-
neaett ompeneAeHHUs CAOXKHOCTH [JIEA.

CAOKHOCTE IeAa MOKHO OIPENEAUTh PA3ANYHBIMHU criocobamu. TpaguiiuoH-
HO CAOXKHOCTBH J€Aa OIIPEEASeTCs C IIOMOIIBIO YHCEA, KOTOPBIE IIPEICTABASIIOT
cpenHu# o6beM pabouero BpeMeHU, 3aTpaduBaeMoro Ha KasKAbIM THUI AEA — OT
IIOCTYTIACHHSI JOKYMEHTOB [I0 [HS 3aBEPIICHUS PACCMOTPEHHUS [IeAa.

BOABIIMHCTBO €BPOIEHCKUX CTPaH SKCIEPUMEHTUPYIOT, pa3pabaThIBAIOT,
M3MEHSIIOT CHUCTEMBI OIIPEIEACHUS CAOKHOCTH [EeA U OLIEHKU obbeMa cyneb-
HOM Harpy3KU. Pasanyusa MeRay IpUMeHsIeMbIMU MOAEAIMU 00yCAOBAMBAIOTCS
HCTOPUYECKUMH, KYABTYPHBIMHU, COLITHAABHBIMHY U IIPABOBBIMH YCAOBUSIMU, B KO-
TOPBIX OEHCTBYIOT cynebuble cucteMbl. CpeqHNE 00beM BpeMEHH («BECy), 3aTpa-
YHBaeMbI Ha pacCMOTPEeHHE KOHKPETHOTO TUIIA [IeAd, 3HAUYUTEABHO Pa3HUTCSI
MEXIy CTpaHaMHU.

TeM He MeHee B OCHOBE Pa3AMYAIONINXCH METOAUK HabAIogaroTcs oOlue
IIOAXOBI, CBI3aHHbBIE C O0YCAOBAEHHOCTHIO BPEMEHHBIX 3aTpaT Ha 00paboTKy
neaa. CAOKHOCTE feAa (00beM 3aTpadeHHOro Ha HEro BpeMeHH) 3aBUCHT: a) OT
paKTHUIECKOMN CAOKHOCTH EAQ, T. €. OT TAKUX 00CTOATEABCTB, KAK KOAUYECTBO
CTOPOH, KOAMYECTBO CBHIETEAEH, HAAWYHE DKCIIEPTHU3, OO0BbEOIUHEHHBIX HCKO-
BBIX TpeboBaHUH U T. A.; 0) OT IIPaBOBOM CAOXKHOCTHU [eAd (HAIpUMeEp, IIEAO,
Tpebylolllee IPUMEHEHNUST HOPM MEXIYHAPOTHOTO MAM MHOCTPAHHOTO IIPaBa);
B) OT IIPOLIECCYaABLHOTO IIOPSAKa PACCMOTPEHUS [eAd, IIPEeAyCMaTPHUBAIOIIETO
006BbeM meficTBUI CyObH U YIACTHUKOB IIpollecca (YIPOILIEHHOE HAH HCKOBOE
IIPOU3BOACTBO, IPUMHUPEHNE CTOPOH UAU BBIHECEHHE PEIIeHUS II0 CYLIECTBY U
T. IL.).
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MeTonuku, TpU3BaHHbBIE OIEHUTH WAW yYECTb BpeEMs, 3aTpadrBaeMoe Ha
paccMoTpeHue U paspelieHre KOHKPETHBIX KaTeTOPUH [IeA, TIOAYIUAN HauMe-
HOBaHMWE CHUCTEM B3BEIIIMBAaHUS [IEA U MO3BOASIOT VIECTh CAOXKHOCTH pPa3ou-
pPaTeAbCTB B 3aBHCHMOCTHU OT THIIOB AeA. B pe3yAbraTe IIpHUMEHEHUS CHUCTEM
B3BEIIMBAHUS BBIBOAATCS CPEIHEB3BEIIIEHHbIE HOPMBI I10 KaiK/I0# KaTeropuu
CcynebHbIX meA. TakuM o6pa3oM, B3BEIIMBAHUE MEA SIBASIETCS CHUCTEMO#, C II0-
MOIIBLI0 KOTOPOM MOXKHO OLIEHHUTEH CAOXKHOCTH PasbHupaTeAbCcTBa® U BpEMEHHBIE
3aTpaThl Ha 00paboTKy KaTEropuil MeA.

B co3pmanuu 00BEKTUBHOM CHCTEMBI OIIEHUBAHUS CAOXKHOCTH JIEA 3aUHTEpPe-
COBaHBI HE TOABKO CYAbH, HO U BCE ITOTEHIIMAABHBIE VIACTHUKH CyZIeOHBIX pas-
OupareabcTB. ['pakaHe 3avHTEPECOBAHBI B TOM, YTO C IIOMOIIIBIO JAHHOMW CH-
CTE€MbI MOXKET OBITH YAYUIIIEHO KAYEeCTBO MIPaBOCYIUsS U 0OeCIiedeH pasyMHbIH
CPOK CyneOHBIX pasbupareAbCcTB. OXKUMAHUS CYAEH CBOASTCS K TOMY, YTO CH-
cTeMa OIIEHUBAHUSA CAOXKHOCTH JIEA TIO3BOAUT OOECIIEYHTH DOAEe CIIpaBeIANBOE
pacopeneseHre paboTbl MEXIY HUMH, a TaK¥XKe TapaHTUPYET IPEI0CTaBACHHE
UM a/IeKBaTHOTO ITIEPCOHAAA U PECypCOB Aad 9PPEeKTUBHOMN NeITeABHOCTH.

CyIIecTBEHHBIM 3AEMEHTOM METOOAOTHU B3BEIIIMBAHUS JIEA IBASIETCS IIepe-
4YeHb KaTeropui meA, oObeJUHSIONUMY TUMBI (BUAbI) PA3AWYHBIX [IE€A, KOTOPBIE
paccMaTpuBaeT Cyd. ITOT HMepedeHb JIOAYKEH OBITH 110 BO3MOXKHOCTU YETKUM U
KpaTkuM. Tak, onbIT HudepsaHoos, Te CUCTeMa B3BEUIUBAHUA OEA PEAABHO
BAUsSIET Ha PopMHUpOBaHUe CymeOHOro Oro/KeTa Ha OYEepPEeaHOM KaseHIaAPHbIH
TOfl, TIOKA3bIBAET, YTO ITOT CIIHCOK [OCTATOYHO IIPOCT U BKAIOYAET YEeThIpe Ka-
TETOPHUHU [IEA, CTPYIIIUPOBAHHBIX B 3aBUCUMOCTH OT UX CAOKHOCTH: OT ITPOCTBIX
[0 O4Y€eHb CAOXKHEIX (0T A o D). [pyroii mpuMep AeMOHCTPUPYeT Xopeamusi, Te
OBIA COCTaBAEH CITHMCOK, BKAIOYAIOMIUY 165 KaTeropuii mea.

AHaAM3 POCCUICKOTO U 3apy0E3KHOTO OIBbITa KAACCU(OUKAIIUU [IEA A OIIpe-
JEACHUS UX CAOKHOCTU BBISIBHA HaAWYHE TPEX OCHOBHBIX MOJEAEH yKa3aHHOMU
KAACCU(UKAIIHH.

[lepBasg momeaw metictByer B CIIA, 'epmaruu u eme B 35 cTpaHax, rae
ObIA pacCIpPOCTpaHEeH aMEPUKAHCKHUI OMBIT OIEHKH paboyero BpPeEMEHHU Cy-
Opu. B pamMkax yka3zaHHOM MOZEAN KAaCCU(PUKAIIHUS TPOBOIUTCS IO OMHOPO/I-
HBIM KaTeropusM AeA. Kaxkabrii BU AeAa monagaeT B CTAHAAPTU3HPOBAHHYIO
YKPYIHEHHYI0O KATETOPHUIO, HAaIpuMep yOouiicTBo, Kpaxka, pasBoa, ATII u ap.
[IpenmoaaraeTrcsi, 9TO BCe [eAd, BKAIOUEHHbIE B JAaHHYIO KATETOPUI0, UMEIOT
PaBHYIO CAOKHOCTH M Ha HUX PACXOAYETCs OAMHAKOBOE KOAMYECTBO BPEMEHU
CyObH.

Bropast MomeAb KaacCU(PUKAITUHN TIPEATIOAATAET OIIEHKY CPEMHETO pabodero
BpeMEHU B 3aBHCHUMOCTHU OT CTAAHH MPOIEeCCa U BHUIOB COBEPIIAEMBIX CYyIb-
el mpolieccyaabHBIX aedicTBuil. CpeqHEeB3BEIIeHHOEe BpeMsl cyaeOHOro pasou-
paTeAbCTBa CKAQOBIBAETCS U3 BPpeMEHH, 3aTPAYeHHOTO Ha MPOBEeNEHUE CTaIui
mmpoiiecca (0T ITOATOTOBKH M0 BBIHECEHHS HUTOTOBOTO CyAeOHOTO akTa), a TakK-
JKe TIeproga IPOBEAECHUS ITPOIECCYaAbHBIX AeHCTBUM, YCAOKHSIIOIIUX Cy1e0HOoe

¢ Cwm. m. 65 OTtuera, IOATOTOBACHHOTO PyKoBoAdIIe rpymnmnoii LleHTpa yIIpaBAeHHS Cy-
ne6ueiMm BpemeHeM (CEPEJ-SATURN) EBpomnetickoii Komuccuu 1o 3p@deKTHBHOCTH
npaBocynusd. Ctpacoypr, 20 Hog6psa 2017 r. URL: https://rm.coe.int/22th-meeting-
report-cepej-saturn-2017-11-en/ 1680782034 (mara obpamenus: 21.09.2021).
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pas3bupaTeabCTBO, HAIIpUMep IIEpHofa IIPOBENEHUS SKCIIEPTU3BI, BbIHECEHHE
YaCTHBIX OIIPEAEACHUH U Op. YKazaHHasd MOoJeAb KAaaCcCU(DHUKAIIUH OLIEHKH Bpe-
MEHH XapaKTepHa A9 CHCTEMbI B3BEIIEHHON Harpy3ku HM3pauns.

Tperuil THI KAaCCU(PUKAIINY OAT YIETa CAOXKHOCTH €A IBASETCS CMEIaH-
HOM MOJEABIO, T/Ie COYeTaIOTCd IPU3HAKU IIepBoH U BTopoi Moaeaeti. CmeniaH-
Has MOJEAb UCIIOAB3yeTcsI, HannpuMep B Hopsezuu.

EBporneiickas KoMucCHL I10 3(P(PEeKTUBHOCTH [IPABOCYANUS PEKOMEHIYET Io-
CyZapcTBaM HCIIOAB30BaTh CMEIIAHHYIO MOIEAb KaK IITPHOPUTETHBIH CIIocob
KAacCU(UKAIINN CYAeOHBIX [EeA AT OLIEHKH CpPEeIHEB3BEIIEHHBIX BPEMEHHBIX
3aTpaT Ha ux obpaboTKy. [Ipu 3TOM peKOMEHAYeTCs VIUTHIBATH TAKHe KpPUTe-
PHH, BAHULIONINE HA CAOXKHOCTH [IeAa, KaK XapaKTep HCKa/KaA00bl, THUII IIPO-
eayphel, CyMMa HCKa, KOAMYECTBO 3asBUTEAEH, CAOKHOCTB [€Ad, KOAHUYECTBO
CTOPOH U IIpeAcTaBUTeAeH (aABOKATOB), KOAUYECTBO CBUAETEAECH, THUII U KOAU-
YEeCTBO JKCIIEPTH3, KOAMYECTBO CyAeOHBIX 3acemaHuil, IpuMeHeHHe 3apyDek-
HOTO U MEXIyHapOAHOTO IIpaBa, HEOOXOAUMOCTEH IPUBACUEHUS II€PEBOMIUKA,
HOBH3HA BoIpoca Ipasa’.

B Pocculickoti @edepayuu Oass HYKI paspaboTKH CHUCTEMBI OIIPeaeACHUS
CAOKHOCTH COCTABAEHBI CIIHCKH, UMEHYyeMble KAaCCH(pHUKATOPaMH, 10 I'paK-
JAaHCKHM, YTOAOBHBIM, aAMHUHUCTPATHUBHBIM J€AaM, aAMHUHUCTPATUBHBIM IIpa-
BOHApPYILIEHUSIM M 5KOHOMHYECKHUM cIopaM. PafoTy II0 COCTaBA€HHIO KAac-
cuUKaTOpOB Beaa pabouasa rpymma, co3nanHas CoBeroMm cyzed Poccuiickoi
denepanmuy, cocrodiliad B OCHOBHOM M3 CyZeM Cy[OoB pa3HbIX KOMIIETEHIIHH,
a Takxe npencraButeseit CynebHoro memapraMeHTa U yIeHbIX Poccuiickoro ro-
CyZapCTBEHHOTO YHUBEPCUTETA ITPABOCYAMH.

OCHOBY KAaCCH(PUKATOPOB COCTaBHAA TPYIIINPOBKA €A A IleAeH cTaTH-
CTUYECKOI0 y4deTa, Ize ObIAM yYTEHBI BCe KaTEerOPHUHU [EA B 3aBHCHUMOCTH OT UX
[IpaBOBOH KBaauUKAIUH. [IoATr0OTOBAEHHBIE KAACCH(MPHUKATOPBI OTAWYAIOTCS
00'BEMHOCTBIO B CAOXKHOCTBIO. KaaccudrkaTop 110 YTOAOBHBIM A€AaM COAEPIKUT
19 kareropuii mea, OAPA3OEAAIONIMXCA Ha IIOAKATETOPHUM B 3aBHCHMOCTH OT
TSZKECTH COBEPILEHHOIO NedHU (CpefHeH M HeOOABIIION TAMKECTH, TIKKHE H
ocobo Taxkue). KnaccudukaTop 110 IpaskIaHCKUM AeAaM COLep:KUT 41 Kartero-
PHIO €A, UMEIOIIYI0, B CBOIO OYE€PEAb, HECKOABKO IIOAKATETOPHUH, BBIAEAIEMBIX
10 IIPeAMETY UCKa HAH MHOro TpeboBauudg. KaaccuduraTopsl aAMIHHUCTPATHB-
HBIX [IEA U aAMHUHUCTPATHUBHBIX ITPaBOHAPYLIIECHUH coAepzkKaT COOTBETCTBEHHO
27 u 23 xareropuu fea. Knaccudukarop nea, paccMaTpUBaeMbIX apOUTPasKHbI-
MU CygaMH, cocTaBUA 49 kaTeropuii nea.

O6BEeMHOCTE KAACCU(DUKATOPOB OOYCAOBAEHA POCCHHACKHUMU TPATUITUIMU
CTaTUCTUYECKOI0 y4eTa, Ile TPaAUIIMOHHO BBINEAFIOTCS CTaHIAPTHU3UPOBAaH-
Hble KaTeropuu nes. OOBEMHOCTb KAACCU(DHUKATOPOB, C OOHOM CTOPOHBI, IIO-
3BOAUT OCYLIECTBASATE OH0oA€e TOHKYIO HACTPOMKY CUCTEMBI OLIEHKH pabodei Ha-
TPy3KHU Ha cynei, 6oaee cripaBeOAHUBOE pacIIpeneAeHUe aeA U pecypcoB. C apy-
roff CTOPOHBI, MHOXKECTBO KAACCH(PHKATOPOB MOXKET IIPUBECTH K H3AWUIITHUM

7 EBpormeiickasg komuccus o adgderTuBHOoCcTH IpaBocyaus (CEPEJ). «Ompenmeae-
HHE CAOXKHOCTH [eA B CyHeOHBIX cucTeMax», npuHaTo 2 uioasg 2020 r. MccaenmoBa-
aue CEPEJ. 2020. Ne 28. URL: https://rm.coe.int/study-28-case-weighting-report-
en/16809ede97 (mara obpamenusa: 21.09.2021).
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3aTpaTtaM, TPYIHOCTH YCTAHOBAEHHS IPOMOAKUTEALHOCTH CyAeOHBIX pasbupa-
TEABCTB, IIOBA€YE IIOCAEAYIONINE KOPPEKTUPOBKH HOPM CAOXKHOCTH.

EBpomnetickag KoMuccus 1o 3ppeKTUBHOCTU IIPABOCYAHS BBIAECASIET IBE OC-
HOBHBIE METOJIOAOTMH HU3MEPEHUST BPEMEHU: METOI HM3MEPEHUsS Ha OCHOBE HC-
CAEOBAHUSI BPEMEHHBIX 3aTpaT; METOJ H3MEPEHHS Ha OCHOBE SKCIIEPTHBIX
MHEHUH, IOAYIUBINNY HauMeHoBaHue Metona leabcpud.

MeTomoAorust U3MepeHHs Ha OCHOBE UCCAEIOBAHHNSI BPEMEHHBIX 3aTpaT IIOMI-
pasyMeBaer, 4To TpyIna cyaeil peTHCTpUpPYeT BpeMs, 3aTpadeHHoe Ha KaxKIoe
[EA0, B T€UEHUE MOCTATOYHO JAHUTEABHOTO IIepHoda — He MeHee 6 MecsleB, 110
HCTEYEeHUH KOTOPOTO aHAANZUPYIOTCS BCE PE3YABTATHI U OIIPENEAIEeTCs IIPOIOA-
KUTEABHOCTH PACCMOTPEHMS KaKOT0 THIA [eA B 3aBHCHMOCTH OT HUX CAOXK-
HOCTH, XapakTepa, a TaKXKe BHUIOB IIpollenyp. Takoi XpoHOMETpPazK HE TOABKO
TpebyeT MOCTATOYHOIO KOAWYECTBA BPEMEHU, HO U CepPbEe3HO OTBAEKAeT Cynel
OT UX HEIIOCPEACTBEHHOM paboThl. XpOHOMETPHPOBaHUE KaK METO/ UCCAEI0BA-
HHS CAOXKHOCTH I€A II0 CBOEH 3aTPaTHOCTH U BPEMEHU 3HAYUTEALHO YCTYIIAeT
OPYTUM METOLaM.

MeTomoaorusi M3MepeHUs, HM3BeCcTHasd Kak Meron [eabdu, mpenrioaaraer,
YTO TPyHIIa CyAed yCTaHaBAWBAET CHUCTeMy 0aAAOB (UMceA, paBHBIX 3aTpadeH-
HOMY BpPE€MEHH) A KaXKI0¥ KaTerOpUU [eA, YKAa3aHHBIX B IlepedHe (Kaaccudu-
KaTope), IpuIeM CucTeMa 6aAA0B IIPUCBAMBAETCS B COOTBETCTBUH, HATIPUMED,
C IIPaBOBOM U (PAKTUIECKOM CAOXKHOCTBIO [I€Ad, C YHCAOM YYACTBYIOIIMX CTO-
POH, KOAMYECTBOM IOPUAUIECKUX BOIIPOCOB, O KOTOPBIX UAET PEYb, CTOUMOCTHIO
KUCKa U T. II. U3MepeHUsa BpeMeHH PacCMOTPEHUS TeKYIIUX AeA He IIPOUCXOIUT.
O1eHKa BPeMEHHBIX 3aTPaT OCYIIECTBASIETCSI II0 JeAaM, 3aBEPIICHHBIM IIPOH3-
BOJCTBOM.

Meron [eabdH B IIOAABALIONIEM KOAHMYECTBE CTPaAH pacCMaTpHUBAETCsS Kak
6oaee TIPEAIIOUYTUTEABHBIH B CHAY CKOPOCTH IIPOBEAEHUS NCCACIOBAHUS, a TaK-
xKe (PUHAHCOBBIX 3aTpaT, HEOOXOAMMBIX HA IIOAYUEHHE Pe3yAbTaToB. BMmecte
C TeM MHOTHE CTPaHbI €BPOIEHCKOr0 KOHTHHEHTA OAS GoAee TOYHOM OILIEHKU
CpeIHEB3BEIIEHHOTO BPEMEHH UCIIOAB3YIOT OMHOBPEMEHHO U TOT U APYrod Me-
Tonbl (Haupumep, Aecmpusi, Cepbusi).

B zapybexxHol AUTepaType OTMEUalOTCS CAOXKHOCTH C pa3paboTKOM U BHe-
OpeHUEeM H3MEPUTEABHBIX CHCTeM. Hapsmy ¢ TeM, YTO OHHU JOAXKHBI OBITH IIPO-
CTBIMU, CAEAYEeT OIIacaThbCs VIIPOIIEHYECTBa, U HOPMBI HATPY3KU HE JOAIKHBI
IIPUMEHSTHCS MEXaHHWYEeCKH K OTAeAbHBIM caydaam [Dijk, Fr. and Dumbra-
va, H., 2013].

N3ydeHHBIH OMBIT 3apy0ezKHBIX CTPAaH II0 BBHIOOPY MomeAel U3MepeHUsd Bpe-
MEHH [I0KAa3aA, YTO MOTYT OBITH HCIIOAB30BAHBI U APYTHe, IIOMUMO Ha3BaHHBIX
BBIIIE, CIOCOObI. B MX YHCA€ HUCIIOAB30BAHHE CHCTEM 3A€KTPOHHOTO JOKYMEH-
T00OOPOTA, KOTOPBIE MOTAN OBl AaBTOMATHYECKU HU3MEPSITh 3aTpadeHHOe Ha CYy-
AeGHbIe IIPolleAyPhl BpeMs. B mocTnaHaeMHuMHYI0 3TI0XY YCUANAOCH IIOHUMAaHUE
IIEPBOCTEIIEHHOY POAM IU(POBBIX TEXHOAOTHH, pacCMaTpHUBaeMbIX B KadeCTBe

8 EBpormetickag komuccus 1o adderktuBHocTu mnpaBocymus (CEPEJ). «Ompeneae-
HHE CAOXKHOCTH [eA B CyHeOHBIX cucTeMax», npuHaTo 2 uioasg 2020 r. MccaenmoBa-
aue CEPEJ. 2020. Ne 28. URL: https://rm.coe.int/study-28-case-weighting-report-
en/16809ede97 (mara obpamenusa: 21.09.2021).
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TIPUHITUITHAABHO HOBOTO CITOCO0a pPeaAM3allii TOCyAapPCTBEHHBIX (OYHKITHH
[Pleyers, G., 2020; SlkumoBa, E. B., 2021, c. 13-14].

Bcemupubiit 6aHK B paMKax peKOMeEHIAIIHH ToCy1apCTBaM 10 II0BOAY BBIOGO-
pa METOMIOB «B3BEITUBAHUS» JIEA TIOATOTOBUA CPABHUTEABHYIO TAOAHUITY U3BECT-
HBIX METO/IOB, OCHOBAHHYIO HAa KPUTEPHUIX HUX 3aTPATHOCTHU U ITPOIOAIKUTEAD-
HocTtu® (Taba. 1).

Tabruua 1 / Table 1

CpaBHEHHE METOAOB «B3BELIHBAHHS» AEA
Comparison of Methods of “Weighing” Cases

I'Ipop.on»(wrenbﬂoc'rb

Metopn / Method Pacxogb! / Cost nposeaeHus | Duration

PeanbHbin xpoHomeTpax / Real Bbicokue / high Ot 12 po 18 mecsaues /
timekeeping 12 to 18 months

CoyeTaHne nccnegoBaHus peanbHo- o4yeHb Bbicokne / | OT 12 no 24 mecsues /
ro BpEMEHU 1 oLeHKa BpeMeHu rpynmnom very high 12 to 18 months

/ Combination of real-time research and
group time estimate

AHkeTa (kmaccudmkaTop) AN OLEeHKN pa- Hu3kue / law 12 mecsaues

604ero BpemeHu / Questionnaire (classifier) 12 months

for assessing working time

CraTuctnyeckuin aHanua ¢ UCnonb3oBaHU- Hu3kue / law Ot 4 po 6 mecsiues /
eM nHdopMaunoHHbIX cuctem / Statistical 4 to 6 months

analysis using information systems

B Poccuiickoit ®enepanuu aag pa3paboTKU CUCTEMEBI OLIEHKHW BPEMEHH pac-
CMOTpPEHHs OeA ucrnoab3yerca meron Jdeabdu. CyabsaM IpenaoKeHO 3all0OAHUTH
IIOATOTOBAEHHBIE KAACCH(PUKATOPHI U BBICTABUTH ITU(PHI, COOTBETCTBYIOIINE
peasbHOMY BpeMEHH, 3aTpaduBaeMoMy Cyabeii. BmecTe ¢ TeM OAd TOYHOCTH
OLIEHKU OyAyT YUUTBHIBATHCS IIOBBIIIAIOIIHE U TOHHIKAIOIINE CAOKHOCTEL OeAd
KO03(pPHUIIHEHTHI, OTpasKalollie IPoleayphl U AefiCTBUA, BAULIONINE Ha 3aTpa-
ThI 10 BPpEMEHU 00paboTKU eA.

[las Toro 4To6BI poccHiCKas CUCTeMAa B3BELIEHHOM HAarpy3KH Ha cyael Obiaa
VCIIEIITHON M NOCTUTAA CBOUX IIEA€H, OHA MOAXKHA OBbITH paszpaboraHa caMHUMHU
cynbsamu. Ha oCHOBe IOAYYEHHBIX B paMKax roCyJapCTBEHHOTO KOHTPaKTa pe-
3yABTATOB paboueif TPYyIIIle, COCTOAIIEY U3 Cyaeil, CAeAyeT IIPUHSITH MEPhI AT
IIPOBEPKHU IIOAYUEHHBIX IIOKa3aTeACM CAOXKHOCTH OEA U OIIPELEAUTH OKOHYA-
TeAbHbIE HOPMbBI HATPY3KH Ha CyZeil.

PazpaboTka, oTAaiKa CUCTEMBI B3BELICHHON HATPY3KH SIBAFETCS JOATOBpE-
MEHHOM HCCAETOBATEABLCKOH paboToi, ITIOCKOABKY M3MEHEHUS IIPAaBOBOM CHUCTe-

9 KomMmrioHuke Komwurera mno cduHaHcaM, oOleif SKOHOMHKE H OO KETHOMY KOHTPO-
ato HantmonaabsHoro Cobpanusa dpanirysckoit Pecriybanku «MeTOZOAOTHYECKUH ITOM-
XOIl K 3aTparaMm Ha IpaBocyaue», nekabpb 2018 r. URL: https://www.ccomptes.fr/
system/files/2019-01/20190128-approche-methodologique-couts-justice.pdf (mara
obparteruga: 21.09.2021).
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MBI, CyAeOHBIX IIPOLENYP, IIU(PPOBHU3ALIN CyOIIPOU3BOACTBA 1 AEAOIIPOU3BO/I-
cTBa TPeOYIOT IepHOANYEeCKON KOPPEKTHPOBKHU ITOKa3aTeAell CAOKHOCTH [IEA C
IIeABIO ODecIleYeHNs aKTyaAbHOCTH M HaeXKHOCTHU CHCTEMbI. BRITOAHUTE 3a1a-
41 110 pa3paboTKe HOPM HAarpy3KH Ha Cyaeld HEeBO3MOKHO 0e3 aKTHBHOIO yda-
CTUd caMUX cyzeii. OTO CTAHOBUTCS OCOOEHHO aKTYaABHBIM, IIOCKOABKY, BO-
IIEPBBIX, IPUHATAS MOAEAb OILIEHKU HArPy3KU OydeT BAMATH HA HUX CAMHX, a
BO-BTOPBIX, CyAbH HEOXOTHO BKAAQOLIBAIOT CBOE BPEMS U CHUABI B paboTy, OTBAE-
KaIoILyI0 X OT PACCMOTPEHUS IEA.

3. Ilenu npumeHeHUSL cucmem é3éeulueaHust oen
CucreMbl B3BEIIIUBAHUS €A, TIPEAIIOAATAIONINE HE TOABKO KOANYECTBEHHbBIH, HO
¥ KA4eCTBEHHBIM aHaAM3 CyneOHOM Harpy3KH, UMEIOT GOABIIIOe paszHoobpasue
IPaKTUIECKUX TPUMEHEHUH.

B pesyabTaTe aHKEeTHPOBAHHUSI, IIPOBEAEHHOTO EBpPOIIEHICKOM KOMUCCHUEH 10
appexruBHOCTH ITpaBocyausa CoBera EBpomsl B 2020 r. cpenu rocygapcrs —
uyaeHoB CoBera EBpOmbI, ITOCTOSTHHO y4acTBYIOIIMX B IpoekTe «OIeHKa eBpo-
TIEUCKUX CyHAeOHBIX cucTeM», 24 u3 36 ToCyaapCTB-YA€HOB COOOIIHMAM, YTO OHU
HUCIIOAB3YIOT CUCTEMY B3BEIIIMBAHUSI JIEA JIASI OIIPEICACHUSI CAOKHOCTH (B €IHUHU-
I1aX BpeMEHM) KaxKI0H KaTeropuu cynebHbIX aea. [Ipu aTom 15 u3 24 (uau 62%)
PECIIOHZIEHTOB OTBETHAHM, UTO CHUCTEMAa OIeHKU pabodeil HATPY3KH HCIIOAB3Y-
eTcd IAS OIIpefleAeHUs HeOOXOIUMOTO KOAMYEeCTBa Cy[ed B KasKaoM cynae; 7 u3
24 pectioHAeHTOB (29%) OTMETHAHU, UTO IEABIO HMCIIOAB30BAHUS METOIUKU SIB-
ASIETCSI OTIpEflEA€HHE TTOTPEeOHOCTH B (PUHAHCHUPOBAHUN U 00beMe GIOMKETHBIX
3ampocoB!®.

B CIIIA B3BemmBaHue €A OOBIYHO HCIIOAB3YETCS IAS OIIPEIEACHUs OOIIeit
YHUCAEHHOCTH Cyme#i, HEOOXOMUMBIX IASl BBIITOAHEHHsST Bceit paboThl CymebHOM
CHUCTEMBI, a TaKKe JAad 000CHOBaHUS 3aIlIpallliBaeMbIX 00bEMOB (PMHAHCHUPOBA-
HUS CyneOHOM CUCTEMBI, IASl PACTIPENEACHUS] COTPYAHUKOB MEXKIY CydaMHU IIPo-
OPIIMOHAABHO 00beMy moctynamumx aea. boaee 30 mrraroB CIIIA B Hacrtod-
Iee BpeMs HMCIOAB3YIOT CHCTEMBI B3BEIIIEHHBIX [IEA AT pacdeTa noTpebHocTelr
B CyZeOHBIX PECypPCOB Ha ypOBHE CyaeOHOM CHCTEMBI HITaTa.

B I'epmarnuu paspaboraHa cobOCTBEHHas HaAIIMOHAAbLHAS CHUCTEMa OILIEHKH
cynebHo Harpy3ku. OHa MO3BOASIET PENIATD 330aUH HEOOX0IUMOTO (PUHAHCH-
POBaHUS CyZIOB U OIIPEAEACHUS IITATHON YMCAEHHOCTH CyAEeHCKOTO KopIyca.
Cucrema OIIEHKH B IIEAOM TIOIEPIKUBAETCS CYAbSIMHU, XOTS HE SIBAsIeTCS 6e3-
YIIpEeYHOH U IMoABEPraeTcad KPUTHUKE BCAEACTBHE YIIPOUIEHUS HEKOTOPBIX IIPO-
IIECCyaAbHBIX U OPTraHU3allMOHHBIX AeUCTBUM cyna. BMmecTe ¢ TeM C ITOMOIIBIO
YKa3aHHOW CHUCTEMBbI CyAbl Ha OCHOBE ITOHATHBLIX U MPO3PAYHBIX KPUTEPUEB
TOTOBST 0O0OCHOBaHHBIE 3ampPoCchl 06 00beMe (PUHAHCHUPOBAHHUS U HeOOXOIH-
MbIX CyaeOHbBIX pecypcax. [Io MHEHUI0O HEMEITKOH acCOoITHAaIlUU CyIeti, pa3pbiB
MeXAy ONTUMAABHOM U IIITATHOW YHCAEHHOCTBIO Cyned B ['epMaHHHM OIleHU-
Baercsa B 1948 cymeficCKHMX MOAXKHOCTEM. PacyeT onTHMaAbHO HEOOXOIUMOTO

10 EBpomnetickag komuccusg 1o 3dgdektuBHoct npaBocyaus (CEPEJ). «Ompeneae-
HHE CAOXKHOCTH JeA B CyHeOHBIX cucTeMax», npuHaTo 2 uioas 2020 r. MccaenmoBa-
aHue CEPEJ. 2020. Ne 28. URL: https://rm.coe.int/study-28-case-weighting-report-
en/16809ede97 (mara obpamenusa: 21.09.2021).
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CyeMCKOro KopIyca CIeAaH C IIPHUMEHEHHEM CHCTEMBI OLI€HKH B3BEILIEeHHOH
Harpy3Ku'l.

B HudepnaHoax cyIiecTBYeT XOPOIIIo cOaraHCHPOBaHHAas, CAOXKHAs CHUCTEMA
dprHAHCHpPOBaHUA CyLeOHBIX PACXOLOB, OCHOBAHHAS Ha 00IleM oO0beMe IIPOH3-
BeIEHHBIX CyZaMHU paboT 110 paCCMOTPEHHUIO U PA3PEIIeHUIO ITOCTYIIUBIINX IEA.
[eTaabHO MOPANOK (PUHAHCHUPOBAHUSA OBIA 3aKpelaeH B [lekpeTe 0 CyneOHOM
cexkTope (puHancupoBauuu) 2005 r. [JekpeT BBeA NOHATHE (DHHAHCHPOBAHUS
cyneOHOM CcHCTeMbl HAa OCHOBE Pe3yAbTaToB ee paborei!?. [IpOorHO3HBIN GIOIKET
paccyuThIBaeTCs IIyTeM YMHOXKEHUS KOAWYeCcTBa CyAeOHBIX pelleHud Ha IIpH-
MeHsieMble K HUM I1eHbl. CpeqHeB3BelIeHHAas OIleHKa CAOKHOCTH KaTeropui cy-
neOHbIX nea (BeimeaeHO 70 KaTeropHi IpaskIaHCKHX, YTOAOBHBIX M HMHBIX I€A)
IIPOU3BOAUTCS B MUHyTaX. [lepecMOTp yCTAaHOBAEHHBIX BPEMEHHBIX 3aTPAaT OCy-
LIECTBASIETCS pa3 B TPHU roja.

[aa Hy>KI (PHMHAHCHPOBAHUS CYAOB B 3aBHCHMOCTH OT TPYA03aTPaTHOCTHU
[eA yCTaHaBAUBaETCs UX IleHa (1eHa Keiica). llena Bapwupyercs ot 140 eBpo 3a
[IeAO, TIOACYAHOE parioHHOMY Cyay, no 3615 eBpo 3a rpaskIaHCKOE [EAO0, pac-
CMOTPEHHOE B Cy[E alleAAdIITMOHHOM MHCTAHIIMU. PasHUIla B IleHEe CBsg3aHa CO
BpeMeHeM, HeOOXOOUMBIM [AS PACCMOTPEHHS U Pa3pEllIeHus [IeAd, a TaKKe C
COCTaBOM CyZa, PacCMaTpUBAIOLIET0 IEAO: €IUHOANYHBIH CyAbd HAHU KOAAETH-
aABHBIM COCTaB U3 TpPeX IIPoecCHOHaABHBIX cyaeld. PopMmupoBanue OromsKeTa
cyznoB HunepaanmoB Ha OCHOBeE Pe3yABTATOB UX PA0OTHI MOXKET OBITH OIIEHEHO B
IIEAOM IIOAOXKHUTEABHO, IIOCKOABKY YKPEIIASEeT He3aBHCHUMOCTEh U CaMOCTOSTEAb-
HOCTB CY[OB, II03BOASET OTCTAMBATh MHTEPECHl CyneOHOH BAACTH Ilepen opra-
HaMH UCIIOAHUTEABHOM BAACTH (IPaBUTEABCTBOM, MHHHUCTEPCTBOM (PHHAHCOB),
HMes B Ka4eCTBe apryMeHTOB IIOHSTHBIE U JOCTOBEPHbIE METOIUKY pacdeTa He-
00XOIUMBIX [AS IIpaBocyaud pecypcoB. OmHaAKO HeAb3s He IIPHU3HATH BHICOKHE
PHCKH HCIIOAB30BaHUS JAHHOM METOANKH, KOTOPbIE 3aKAIOYAIOTCS B IIOIIBITKAX
O0BEAUHUTEL IPUHIIUITEI CIIPABEIAHUBOTO CyAeOHOr0 pas3bupaTeAbCTBA U IIPUH-
IIUIIBI SKOHOMHUYECKOH U GI0MKeTHOH 3(p(peKTUBHOCTH.

TeM caMbIM SMIIUPUYECKH OOOCHOBAH M HE BBI3BIBAET COMHEHUH BBIBOL O
TOM, 4TO IIOTPEOHOCTD CyZeOHOM CHCTEeMBbl, KOHKPETHBIX CYI0OB B IITATHBIX €IH1-
HHUIIaX cyZel U BCIIOMOTaTEABHOIO IIePCOHAaAa CyZa MOAXKHA OLIEeHUBATHCS B 3a-
BHCHMOCTH OT KOAMYECTBA PaCCMaTPUBAEMBIX CYIOM IEA.

HecmoTpsa Ha 04€BHAHOCTH JAHHOTO IIOAOKEHUH, CylllecTByome B Poccuii-
croli Penepanuiu MeTonbl (POPMHUPOBAHUS CyAe0HOTO OI0M3KeTa U NITATHOH YuC-
AEHHOCTH CyAeH He YYHUTHIBAIOT yCTAHOBACHHOH 3aKOHOMEPHOCTH. KOHKpeTHbIE
IIpoLeAy Pl oIlpeneAeHUsS 00beMOB (PHHAHCHPOBAHHSI POCCHHCKHUX CYZIOB HE OC-
HOBAaHBI Ha METOAUKE, VINUTBHIBAIOIIEH KOANYECTBO PACCMOTPEHHBIX CyIOM [IEA.

11 Meeting report. European Commission for the Efficiency of Justice (CEPEJ). Steering
Group of the SATURN Centre for Judicial Time Management (CEPEJ-SATURN). 22nd
meeting Kristiansand (Norway), 5 and 7 September 2017. URL: https://rm.coe.
int/22th-meeting-report-cepej-saturn-2017-11-en/ 1680782034 (mata obpalieHus:
21.09.2021).

12 The Financing System of the Netherlands Judiciary. URL:https://www.rechtspraak.
nl/SiteCollectionDocuments/The-Financing-System-of-the-Netherlands-Judiciary.
pdf (maTa obpamenusa: 21.09.2021).
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[Ipu TakoM IOAOKEHUHN Heu3bexKHO B OJHUX CydaxX HabAIOZAaeTCd HeooCTaTOu-
HOE KOAWYECTBO CyLeH [Ad pas3pelleHts IIOCTYIIAaIoIIUX [eA, a B APYTHUX Cydax
MOZKeT ObITh U3AHIITHE MHOTO CyAeH B COIIOCTaBAEHHHU C 00BEMOM ITOCTYIIAIOIIINX
cynebHBIX nea. Takue pecypcHBbIe OUCIIPOIOPIIMK CTaBST IO YIPO3y HOCTYII K
IIPaBOCYIHUIO M KadeCTBO pas3pellleHUs eA IAS OIIPEeNEeA€HHBIX CAOEB Haceae-
HH, MOT'YT yI'pOXKaTh CyAeOHOH HE3aBHUCHMOCTH.

PecypcHble Momeau obecriedeHusl CyqOB, OCHOBAHHBIE Ha YHCAEHHOCTH 00-
CAY>KHBaEeMOT'O HACEACHUSI HAW KOAMYECTBE IIOCTYIIMBIINX B CyZ €A, HEe pac-
KPBIBAIOT OOBEKTHUBHBIX IIApPaMETPOB 3arpyKEHHOCTH CYZOB M HE MOTYT CAY-
KUTH JOCTOBEPHO# OCHOBO [ASI OIIpeneAeHUs cyae6Horo 6ioaKeTa.

OOCcyxaeHHE H 3aKAIOYEHHE

Ha ocHOBaHWH HM3A0KEHHOIO CC(OOPMYAHUPYEM CAEAYIOIIE BEIBOILI.

[Ipobaema 3¢ppeKTHBHOrO yIIpaBA€HHs HAarpy3Koi U pecypcaMy paccMaTpH-
BaeTcd B KOHTEKCTEe HOBBIX IIOAXOMO0B K yIIPABACHHUIO CyneOHON NeITeABHOCTHIO
U aAMUHUCTPUPOBAHUIO CYJ0OB KaK COCTaBHAad 4aCTb peaAu3alluu UAEH 3AEK-
TPOHHOTO I'OCyZapCTBa U SAEKTPOHHOTrO ITpaBocyausd. CyneOHas Harpy3ka uMe-
€T yIIPaBAEHYECKOE BO3AEHCTBHE.

JIAsT 5KOHOMHKO-YIIPaBAEHYECKHUX II0/ICYETOB HEOOXOIUMO OIIPEeNEeAUTE B3aU-
MOCBS3b MEXKAYy KOAMYECTBOM U CAOXKHOCTBIO [IEA, C OMHOM CTOPOHBI, U 3aTpaTa-
MM Ha UX paCCMOTpPEHHE — ¢ Apyrou. IIpu 3ToM BaxkHeHIIeH 3anadyell SBAAETCI
OIIPENEACHHOCTD BOIIPOCA O TOM, KaKyl0 Harpy3Ky CYHUTaATh HOPMAABHOM, 4pe3-
MEPHOH HAU HEAOCTATOYHOMH.

Pecypcurpie Momean oOecriedeHUs Cy[OB, OCHOBaHHBbIE Ha YHCACHHOCTH 00-
CAY2KUBAEMOTO HACEACHHd HAMU KOAUYECTBE IIOCTYIIMBIIUX B CYy[ €A, HE pac-
KPBIBAIOT OOBEKTUBHBIX [1apaMETPOB 3aTrPyzKEHHOCTH CYI0B.

B coBpeMeHHBIN IePHUOL BO MHOTHUX CTPaHaxX MUpPa BHEAPAIOTCHA CUCTEMBI 13-
MepeHHs pabodell Harpy3KH, CKAQObIBAIOTCH METOAbl (DHHAHCHPOBAHUS CYIOB
Ha OCHOBaHHUHU UX Harpys3KH.

CaenmyeT IIpu3HATDH, YTO O0OA€e pAllMOHAABHBIA IIOAXOZ K YIIPABACHUIO pe-
cypcamMu cyneOHOM cuCcTeMbl U ee (pHHAHCHPOBAHUIO Oob0ecriedynBaeT OOABIIYIO
HE3aBHCHMOCTEL CYZOB B CHAY [IPO3PavHOCTH (POpMHUpPOBaHULA ee Oromskera.
OpHako (pUHAHCHUPOBAHNE, OCHOBAHHOE Ha CyneOHOU Harpyske, TpeOyeT H3-
MEPEHUA BPEMEHU PACCMOTPEHUM JeAa U CO3[JaHUS COOTBETCTBYIOIIUX CUCTEM
OLIEHKU 3arpy:KEeHHOCTH CyHOB U cyne#i. CyIecTBYIOT CAOKHOCTH C pa3pabort-
KOH U BHEAPEHHEM TaKUX U3MEPUTEABHBIX cucTeM. OHU [OAXKHBI OBITEH IIPO-
CTBIMH, B HUX paspaboTKe U arpodalluy MOAXKHBI IIPUHUMATL yIacTHe CaMU
cynbu. BmecTe ¢ TeM maHHBIE CHCTEMBI HE JOAXKHBI OBITH YIIPOIIEHHBIMH, UT-
HOPHUPYIOIIUMHU 00beM AOILyCKAEMBIX I10 IEAY IIPOIIECCYaAbHBIX U OpraHHu3allt-
OHHBIX JEHCTBUM.

[lepCrieKTUBHBIM HaIlPaBACHHEM MOMAECANPOBAHHUA U3MEPUTEABHBIX CHCTEM
CYLEeHCKOM Harpy3KH CAeLyeT CYHUTaTh aBTOMATH3HUPOBAHHBIH ydeT pabouero
BPEMEHHU CYyABbU C UCIIOAB30BAHHUEM COBPEMEHHBIX TEXHOAOTHUHU.

Co3gaHre MeTOAUK ydeTa pabodero BpeMEeHH COTPYAHUKOB CyAa BBI3EIBAET
OOABIIIHE CAOKHOCTH, IIOCKOABKY HX HEATEABHOCTH AHUIIL OIIOCPENOBAHHO CBH-
3aHa C KOAMYECTBOM IIOCTYHAIOIIUX AEA B CyA. [Ad IMOAydYeHHd HNPAKTHUYIECKHUX
pPe3yAbTaTOB M PEeKOMEHIAIUi, HAIIPaABACHHBIX Ha OIITHMH3AIIHIO CAYXKeOHOM
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HATPy3KH COTPYTHHUKOB CyAa, HEOOXOOUMO IPOLOANKATE HAYYHbIE U OMITHPUYe-
CKHE HCCAeNOBaHUd B 9ToH cdepe.
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AHHOTauuA

Beegervie. CTpeMuTenbHOe pasBuTne LMGPOBBLIX TEXHONOMMIA U CoLmanbHbIX MPOLECCOB, CBS-
3aHHbIX C PYHKLMOHMPOBAHMEM CETU «VIHTEpHeT» 1 ApYruX BUOOB COBPEMEHHbLIX KOMMYHUKa-
LA, oTpaxaeTcsa Ha npoLleaypax v cofep>XXaHum KOMMIEKCHOW cyfe6HON ncuxonoro-neuxmna-
TPUYECKON 3KCMEPTU3bl HECOBEPLLEHHONMETHNX. AHANN3 UHTEPHET-KOMMYHUKALIMIA NOAPOCTKOB
cTan HeOTbEMJIEMOM YaCTbio SKCNEPTHOrO UCCIe[OBaHUs, YTO NPeabsBnseT HoBble Tpebosa-
HWUA K METOA0MOMMU 3KCNEPTUSbI.

Teopetundeckune ocHosbl. MeTozbl. TpaanLMOHHAA METOZOMOMNS U NPUHLMMNbLI NCUXONOr0-NCUXm-
aTpUHECKOM 3KCMEePTU3bl COXPaHSIIOT CBOE 3Ha4YeHne, OfHaKo cneundunyecknm ans aHanmaa nH-
TEPHET-KOMMYHMKaLWI ABNSETCA repMEeHeBTUYECKMIA MeToA,. B faHHoM nccnepgosaHnm ncnosnb-
30BaH Ka4eCTBEHHbIV aHann3 MaTeprasnos pasnn4HbiX KaTeropuii KOMNIeKCHOM cyae6Hon ncu-
XOS10rO-NCUXMATPUHECKON SKCNEPTU3bI HECOBEPLLEHHONETHUX OOBUHSAEMbIX U MOTEPNEBLLMX.
Pesynstatsl uccnepgosanus. Hapagy ¢ 06bEKTUMBHBIMU XapakTepucTukammn u pesynsratammn
NCUXOANArHOCTUKN HECOBEPLLEHHONETHUX B paMKax 3KCMepTu3bl MpoBOAUTCS UCCNefoBaHue
MX caMomnpe3eHTaumMm N1 KOMMYHUKaLUWIA B coumarbHbIX CETSAX, YTO faeT 6onee NnonHyo ncuxo-
NOrNYECKYI0 KapTuHy. [N HEKOTOPbIX KaTeropun Aen Takow aHanua MeeT KpUTUYECKoe 3Ha-
YeHue. [Ana gen, CBsi3aHHbIX C BOOPY>KEHHbIM HanafeHNeM HeCOBEPLUEHHONETHUX Ha LLKOMbI
(«CKYMLUYTUHM»), BaXHO OMNpefeneHne BAUAHUA Ha NOOPOCTKOB CO CTOPOHbI AECTPYKTUBHbIX
WHTEpHeT-rpynn. B genax o pacnpocTpaHeHnn HapKOTUYECKUX W APYrMX NMCUXOAKTUBHbIX Be-
LECTB MHTEPHET-KOMMYHMKaLMM HECOBEPLLEHHONETHUX ABMAIOTCA HaCTbiO UX KPUMUHASBbHBIX
dencteui. Matepuarnbl cetu «/IHTepHeT» 4acTo BbICTYNAKT MMaBHbIM MCTOYHUKOM MHGOpMa-
Lu1n B flenax o camoybuincTBax HECOBEPLLUEHHOMETHNX 1 MO3BOSSIOT YCTAHOBUTL OCOBEHHOCTH
MX NMCUXMYECKOrO COCTOAHMSA B NMepuop, NPeaLIecTBOBaBLUMI caMoybuincTBam, U BAMSABLLNE HA
Hero akTopbl. VIHTepHeT-KOMMyHVKauum B fienax O CekcyarsbHbIX MPecTynieHnsx, cosepLua-
emMbIx B CeTn (KM6eprpymMuHr), No3BONsOT YCTAaHOBUTL XapakTep U CTeneHb MaHUMynAaTUBHOMO
BO3[ENCTBUA Ha fieTel CO CTOPOHbI B3POCSIbIX MPECTYNHUKOB.
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O6cyxnpeHve u 3akiio4eHve. VIameHeHne xapakTepa 3KCMepTHbIX WCCNEAoBaHWii Benepn 3a
pas3BUTMEM UHTEPHET-cpefbl TpeGyeT (HOPMMPOBAHUS HOBbLIX KOMMETEHLUI IKCMEepToB, pas-
paboTKM aNnropUTMOB aHann3a MaTep1arnoB 1 MHTEerpaLmm pesynsTaTtoB B 06LUME IKCMEPTHbIE
BbIBOfbI.
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Abstract

Introduction. The rapid development of digital technologies and social processes associated with
their functioning is reflected in the procedures and content of the complex forensic psychological
and psychiatric examination of minors. The analysis of internet communications of adolescents
has become an integral part of expert research, which makes new demands on the methodology
of expert examination.

Theoretical Basis. Methods. The traditional methodology and principles of psychological and
psychiatric examination continue to be relevant. However, the hermeneutic method is applied
specifically for the analysis of Internet communications. This study used a qualitative analysis of
materials from various categories of complex forensic psychological and psychiatric examination
of juvenile offenders and underage victims.

Results. Along with other materials and results of psycho-diagnostics the psychological
examination of minors includes a study of their self-presentation and communications in social
networks. For some categories of cases, this analysis is crucial. For cases involving armed attacks
by minors on schools (“school shooting”), it is important to find out the influence on adolescents
from destructive internet groups. In cases of the drug dealing, internet communications of
minors are part of their criminal activities. Materials on the internet are often the main source of
information in cases of juvenile suicide. They permit the discovery of the characteristics of the
adolescents’ mental state in the period preceding the suicide and the factors that influenced it.
Internet communications in cases of sexual crimes committed on the internet (cyber grooming
and exploitation) make it possible to assess the nature and degree of manipulative influence on
children by adult criminals.

Discussion and Conclusion. Changes in the nature of expert examination following the

development of the Internet environment demands the formation of new competencies of experts,
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the development of algorithms for the discovery and analysis of materials and the integration of
the results into general expert conclusions.
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BBeneHnue

BBICTpoe pa3BUTHE IIU(PPOBBIX TEXHOAOTUH U COLIMAABLHBIX ITPOLIECCOB, CBA3aH-
HBIX ¢ (DYHKIIMOHHUpPOBaHHEM ceTU «MHTepHeT» U APYyIUX BHUIOB COBPEMEHHBIX
KOMMYHUKAaIIUM, oTpaskaeTcs Ha SKCIIEPTHOM NedTEABHOCTH B paMKax IIpen-
BapUTEABHOTO CAEICTBHUSI, B YaCTHOCTH Ha IIPOLeAypax M COAEPKaHUU KOM-
IIA€KCHOU cyneOHOH IIcuxoAoro-ricuxuarpudeckoit skcreptussl (KCIIIIO) rHeco-
BepIlIeHHOoAeTHUX. TpanuiinonHoe mpoBeaeHue KCIIIIO HecoBepIIeHHOAETHUX
penroAaraeT od0cAefoBaHUEe AeTeld U IOAPOCTKOB IICHUXHATPAMHU U IICUXOAOTA-
MU Ha OCHOBE METOOAOTHHU U C IIOMOIIHI0O METOLOB COOTBETCTBYIOIIUX CIIEITH-
aAbHOCTEH, a TaKKe aHaAU3 JOKYMEHTOB — MaT€PHaAOB YTOAOBHOTIO [I€Ad, MEIU-
UHCKOM nmokymeHTanuu [Cadyanos, ®. C., 2005].

YroAoBHOE OEAO CONEP3KUT BasKHBbIE MCTOYHUKU HH(POPMAIIUHN — XapaKTepH-
CTHUKH TIOAKCIIEPTHOTrO, IIPOTOKOABI JOIIPOCOB M APYTHUX CAEACTBEHHBIX M-
CTBUH, IIpeaMeTHI TBOPUECTBA IOIPOCTKA (IHEBHHUKH, PUCYHKH, CTUXH, IIEPETIU-
CKa U T. I1.). [ToAydeHHBIEe CBeIeHUS SKCIIEPTHI IepepadaThIBalOT, OOBEAHHSIIOT C
JaHHBIMU KAWHHUYECKOI'0 U KAMHUKO-IICHXOAOTHYECKOT0 00CA€JOBAHUSI, COCTaB-
ASISI IIEAOCTHYIO JUHaMUYECKYI0 KapTHHY (PU3UYECKOT0 U IICUXUYECKOTO pa3BU-
THS HECOBEPIIIEHHOAETHETO OT POKIEHUS 0 HACTOSIIEro BpeMeHH, (DOpMUpOBa-
HUSI €70 ANYHOCTH, OTKAOHEHHUH OT BO3PAaCTHBIX HOPM, CUMIITOMOB U CHHIPOMOB
IICUXUYECKUX paccTpodcTB. [ToMHMO IIpencTaBA€HHS O CAMOM HECOBEPIIIEHHO-
AETHEM B IIPOIlecce Pas3sBUTHA U HA MOMEHT 00CA€IOBaHUA SKCIIEPTHI HA OCHOBE
repepaboTKU pa3HOOOpasHOH HMH(OpPMAIIMU BO BpeMEHHOH AUHAMHKE PEKOH-
CTPYUPYIOT KapTUHY KPUMHHAABHOU CHTyallUH B €€ OOBEKTHBHOM BapHaHTE U
B CYOBEKTHBHOM OTPasKEHHUHU IT0A3KCIIepTHOro. HTEerpausa pe3yApTaToB HCCAe-
[OBaHUH [103BOASIET AATh OOOCHOBAHHbBIE OTBETHI Ha BOIIPOCHI CAE€ICTBUS U CyAa.

XXI BeK cras BpeMeHEeM B3PBIBHBIX IIEpPEMEH B KHU3HH 00IecTBa, CBA3aH-
HBIX CO CTPEMHUTEABHBIM pasBHUTHEeM IndpoBu3anuu. CoBpeMeHHbIe NEeTH U
IIOAPOCTKU POOUAUCH B IU(POBYIO 3II0XY U SIBASIOTCS €€ HeOTheMAEMOH ua-
cTeio. CollasbHasi CHUTyallds Pa3BUTHA [AETeH CYIIECTBEHHO H3MEHHAACH IIO
CPaBHEHUIO C IIPOIIABIMHU AeCATUACTHAMH. Ha 13BeCcTHON cxeMe 9KOAOTHYECKUX
cucreM Y. Bpoudenbpennepa [Bronfenbrenner, U. and Morris, P. A., 2000],
n3obpaskarliell KOHIIEHTPUYEeCKHEe KPYTU COLMAaABHBIX cep, B KOTOPBIX pas-
BHUBaeTcd pebeHOK, — OT MHUKPOCHCTEMBI CEMBH [0 MaKpPOCHCTEMEI 0bIIlecTBa
B IIEAOM, CEMBIO U ApPyrHe cepbl HEIIOCPEACTBEHHOIO OOILEHHUS B 3HAYUTEAb-
HOM Mepe ITOTEeCHHAHM I'a/3KeThbl U KOMMYHHKAIIUH pebeHKa B COILIMAaALHBIX Ce-
Tax [Johnson, G. M., 2010]. MccaegoBaTean TOBOPAT O BO3PACTAIONIEM BAUSI-
HUM UQPOBOH cpenpl Ha pebeHKa, 0 (PpOPMHUPOBAHUH B IIpollecce «ITU(pPPOBOH
collaAm3alvm» «IU(ppoBoH AMYHOCTH» YeaoBeKa [CoamartoBsa, I'. V., 2018] kak
OTpPazKEHUS €r0 CaMOIIPEe3eHTAIluU U AeATEABHOCTH B MHTEPHET-CPeAe U JaxKe
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0 (pOpPMHPOBAHHUHN BHUPTYaABHON HAEHTHYHOCTH [BoiickyHckuii, A. E., EBnoku-
MeHKO, A. C. u ®enynuna, H. 0., 2013].

B atux ycaoBuax 6e3 ydueTa TOro, KaK HECOBEPILIEHHOACTHUH IIpeNCTaBASIET
cebst ¥ B3aUMOIEUCTBYET C IPYTUMH B CETH «MIHTEpPHET», €T0 IICUXO0TUarHOCTHYE-
CKasl ¥ 9KCIIEPTHAs olleHKa IIpu npoBeaeHuu KCIIIID 6bira 661 HETTOAHOMH. B 110-
cAaeflHee BpeMs [IPUBBIYHBIM CTaA0 TpeboBaHUe SKCIIEPTOB K CAEICTBUIO O IIPeIo-
CTaBAEHHHU B MaTepHasaxX YTOAOBHOTO /eAa CKPHUHIIIOTOB aKKayHTOB U paclieda-
TOK KOMMYHHUKAIIUH ITOIPOCTKOB B COITMAABHBIX CeTsIX. Kpome Toro, HeKOTOphbIe
IIPECTYIIACHUS COBEPIIAIOTCH HECOBEPIIEHHOAETHUMH HAW B OTHOIIEHHUH HECO-
BEPILIEHHOAETHUX HEIIOCPeACTBEeHHO B ceTH «MHTepHeT™ [MakymkuH, E. B., u
np., 2021]. B togo0HBIX cAyYasax BKAIOUEHHE COOTBETCTBYIOIIEH HH(OPMAIIUH B
YTOAOBHOE IEAO CTAHOBUTCS HEOOXOAMMBIM YCAOBHEM SKCIIepTU3bl. OHAKO aHa-
AW3 TAKOTO pozia MH(OpMAIHH TPpeOdyeT 0OHOBAEHHS METOIOAOTHH SKCIIEPTHOTO
HCCAEIOBAHUS U aHAAM3a BO3HUKAIOIIUX ITPHU 9TOM IIpobAeM U 3azad.

TeopeTHYeCKHEe OCHOBEI. MeTO0oABI

B manHOM paboTe 00bEKTOM HCccAeqoBaHUs saBAsgeTcss MeTomororusa KCIITIO He-
COBEPILEHHOACTHHUX, IIPEAMETOM — HOBBIE IIOAXOAbl K IIPOBEAECHUIO TAKHUX JKC-
IIepPTHU3, BOSBHHKHOBEHHE KOTOPBIX 00YCAOBAEHO HEOOXOMHMMOCTBIO HCIIOAB30BATh
Marepuaabl ceTd «MHTepHEeT». B KauecTBe TEOPETUYECKON OCHOBBI HCIIOAB3Y-
IOTCS IIOAXOAbI ¥ IIPUHIUIIBI IICUXOAOTHYECKOU 3KCIIEPTHOU METOHLOAOTHH — CH-
CTEMHBIN CTPYKTYPHO-AMHaAMHYECKUN IIOAXON C YPOBHEBBIM aHaAHW30M IIOBE-
[OEHUS U [eSITEeABHOCTH, B3aUMOAEUCTBUS AMYHOCTHBIX U CHUTYAIlHOHHBIX (paK-
TopoB. Henpexopnginee 3HadeHHe HMEIOT OOIIEMETOLOAOTHYECKHE IIPHUHIIUIIBI
IICUXOAOTHH — IIPUHIIUII €IUHCTBA CO3HAHULI U AEITEAbHOCTH U IIPUHIUII pas-
BuTHda. KpoMe TpamguIlmOHHBIX 0A30BBIX IT0AX0I0B 0OABIIIOE 3HAYEHUE [IAS HC-
CAEIOBaHUS HUMEIOT paspabaThiBaeMble CIIEIIHAANCTAME B 00AaCTH IICUXOAOTHH
HHTEepHeTa IIOAOKEHHUS O Pa3BUTUH AMYHOCTH B IU(POBOH cpeme, 0 pHUCKaxX
IAd neTedl U IIOAPOCTKOB, 00 MX IIOBENEHYECKUX AeBHAlINAX B ceTH «MIHTepHEeT»
[Boiickyuckui, A. E., EBnokumenko, A. C. u ®enynuna, H. 0., 2013; IToauBa-
HOBa, K. H., 2016; Coanarosa, I'. Y., 2018; CoamaToBa, I'. Y., u ap., 2019].

Mareprnasom wuccaemoBaHUs cayzxkaT 3akatodeHusa KCIIIIO HecoBepieH-
HOAETHUX OOBHHSIEMBIX U IIOTEPIIEBIINX, BbIIOAHeHHBIe B ®I'BY «HMUIIL ITH
uM. B. I1. Cep6ckoro» Munsnpasa Poccuu B 2010-2021 rr. B kagecTBe MeTOIOB
BBICTYIIaAM T€pPMEHEBTUYECKHUH METO/ MCCAELOBaHUSA TEKCTOB KOMMYHUKAIIHUH,
a Takke Ka4eCTBEHHBIH aHaAW3 M 0000IIeHHe Pe3yAbTaTOB AKCIIEPTU3 II0 pas-
AUYHBIM KaTETOpHUIM IIpaBOHAPYIIEHUH.

Pe3YABTaTBI HCCACAOBAHHA

CospemenHas npaktuka KCIIIIO HecoBepIIEHHOAETHHX B YTOAOBHOM IIpoOIecce
CBUIETEABCTBYET O TOM, YTO IAS IIEAOCTHOM IICHXOAOTHYECKOH XapaKTePUCTUKU
IOAPOCTKAa HEOOXOOWMEBI HE TOABKO BHEIITHHE XapaKTEePUCTHUKH U PE3yALTATHI
IICUXOAUATHOCTHYECKOr0 HMCCAENOBAaHUS, HO U JaHHBIE O €ro COOCTBEHHOH ak-
TUBHOCTH B COIIMAABHBIX ceTdx. Camolpe3eHTalnyd B BUae OPOPMACHHS aKKa-
YHTAa, aBaTapa, pa3MelleHUs PUCYHKOB U poTorpadmii, BEBICKAa3bIBAaHUH, BEIOOPA
MY3bIKH U T'PYII, Ha KOTOPBIE ITOAIIHUCAaH MOAOLOH YeAOBEK, TOBOPHUT O €r0 HHTe-
pecax, IpeaIlouYTeHUIX, OTHOIICHUH K APYTUM AIOAIM U camoMy cebe. Caenyer,
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OMHAKO, VIUTHIBATE, UTO CAMOIIPE3E€HTAIINS HECOBEPIIIEHHOAETHETO He IBASIETCS
TOYHBIM OTPazKeHHEM €Tro «J», Tak KaK BUpPTyasbHas Cpela I103BOASIET IIOLPOCT-
Ky 9KCIIEpPHMEHTHPOBATh C POASIMH, CO3IAaBATh UACAABHBIH HAW XKeAaeMbIH 00-
pas «“I», mpuMepsaTh pasandHble «MacKm» [PybiioBa, O. B., [Tockakaaora, T. A. u
[Mupgaena, E. 1., 2021]. Takoe 3KCIIEpUMEHTUPOBAHHE, C OHOH CTOPOHBI, BazK-
HO [IASI IIOCTPOEHUS €r0 MAEHTUYHOCTH, HHTETPUPOBAHHOTIO «f», ¢ Apyro# — Mo-
JKET CBHIETEABCTBOBATh O BHYTPEHHHUX KOH(MAHUKTAX KU HpoTuBOopeudusx [Coa-
naroBa, E. A. u Iloropeaos, . H., 2018]. ConocraBaeHHE CaMOITPE3EHTAIINN
HOAPOCTKA C APYTHMHU JAaHHBIMH YTOAOBHOTO [€Ad II03BOAGET SKCIIEPTY AydYIlle
YBHUIETH CYOBEKTUBHBIH MHP HECOBEPIIIEHHOAETHETO, €I'0 IICHXOAOTHYIECKHE IIPO-
O6aeMpl. Takme BazKHBIE AT OKCIIEpPTa HCTOYHUKH HH(MOPMAINH, KAK KOMMY-
Hukauu B CeTH, IepenucKa CO CBEPCTHHKAaMH, Aal0T BO3MOXKHOCTh OLIEHUTH
XapakTep OOIIeHUS MOAPOCTKA, TEMATHKY OOCYKIaeMbIX MPoOAeM, IPHUBI3aH-
HOCTH HAH KOH(MAUKTBI. ITHU JaHHBbIE HEOOXOIUMBI [IAd OOIIIEH OIIEHKH AMYHOCTH
HOAPKCIIEPTHOTO, XapaKTepa U CTEIIEHH €ro IICUXWYECKOI'0 Pa3BHUTHUHA, UHIHUBH-
[YaABHO-TICHXOAOTHYECKHX OCOOEHHOCTEH ¥ MOTHBAIIMOHHO-CMBICAOBOH C(epEhI.

[TpoBenenue HekoTOpbIX Kateropuit KCIIIIO HeCOBEPIIEHHOAETHUX B yro-
AOBHOM ITPOIIECCE CTAHOBUTCS IIPOCTO HEBO3MOZKHEIM 0€3 aHaAN3a MaTepPHAAOB
u3 cetu «MHTEepHET». PacCMOTPUM HEKOTOpPbIE BHABI TAKHUX IKCIIEPTHU3.

CraTucTHKa HOAPOCTKOBOH IIPECTYIHOCTH KakK B Poccuu, Tak MU BO BCEM
MHpPE€ AEMOHCTPUPYET B IIOCAEIHEE NECATHAETHE CyIIECTBEHHOE CHUKEHHE KO-
AWYECTBA IIPECTYIACHHUM M YHCAA COBEPIIAIOIINX WX HECOBEPIIEHHOAETHUX'
[AuToHaH, FO. M., u ap., 2018]. OTy TEeHAEHIIUIO MOXKHO OOBSIICHUTH, B YacCT-
HOCTH, TE€M, YTO IOAPOCTKH VIIAM C VAHUIl B MHTEPHET U PeasusyroT cebs, B
TOM YHCAE€ CBOM J€BHAHTHBIE CKAOHHOCTH, B BUPTyasbHOU peasbHOCTH [CoA-
naroBa, . Y., HurapekoBa, C. B. u ApBoBa, E. H., 2017]. [logBasgioTcs HOBBIE
OpPMBI HHTEPHET-aKTUBHOCTH, CBS3aHHbBIE C COBEPIIEHHUEM IIPOTHUBOIIPABHBIX
aeicTBui. Bo3HUKaeT BOIIPOC, HACKOABKO BEAUKO BAUAHUE ceTH «MIHTepHeT» Ha
KPUMHHAaABHYIO aKTUBHOCTE HecoBepleHHoAeTHUX [Ky3Henosa, E. B., 2013].

Tak, 00BeIMHEHNS MOAOIBIX AIOZIEH, CKAOHHBIX K arPECCHHU U/ UAU PaIUKAAD-
HOH HMIIEOAOTHH, B COLIMAABHBIX CETAX HEPEAKO KyMYAUPYIOT HeraTHUBHBbIE Ha-
CTPOEHUS U HJIEOAOTHIO, UTO IIPUBOAUT K COBEPILIEHHUIO HACHABCTBEHHBIX IIpe-
CTYIIACEHHUH B PEAABHOM MUDE.

IIpumepom mozym cayrkume mak Hasvleaemble «KOAYmOalHepsb, ULU NOCiedo-
eamenu 3. Xappuca u /. Knubonoa, amepukaHcKUux noopocmikos, Co8epulusUUUX 8
1999 2. npomecmHoe HanadeHue Ha wkony «Konymbaiin» u maccosoe ybuiicmeo yue-
HUKO8 U yuumesst, a 3amem NOKOHUUBUUX ¢ coboll. [ecamKu aHano2uuHbLX Oelicmauli,
NOAYUUBULUX HA3BAHUE «CKYJUYMUH2A», ObLIU cOBepULEeHblL 8NOCAE0CMBUU 8 PA3HbBLX
CMPAHAX MUPA, UMO NO3BOJUNO UCCe008aMENIM CO30aMb ONpedesieHHYH MUNOJ0-
2UI0 CKJIOHHbIX K HUM HecogepuleHHonemHux [Langman, P., 2009; Gerard, F. J., et al.,
2016; CoporsawuHa, K. B., 2019].

Boaee mecatu mogoGHBIX caAydaeB Ipou3olau U B Poccun. CoBepIlluBILITEe
HaIlaIeHNs Ha IIIKOABI IIOAPOCTKH B XOM€ IIPEABAPUTEABHOTO CACACTBUS OBIAU

1 oxaam o AegTeAbHOCTH yIIoAHOMo4YeHHoro pu [Ipesunente Poccuiickoit denepariuu

o ntpaBaMm peberka B 2020 roxy. URL: http://deti.gov.ru/documents/reports (zara
obparmteruga: 12.10.2021).
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HaIlpaBAeHbI B HaltlmoHaAbHBIH MEAUIIMHCKUH HCCAEI0BATEABCKUN IEHTP IICH-
xuaTpuu U Hapkrosoruu umeHu B. II. CepOCKOTO OAT IPOBEAEHUS IICHXOAO-
ro-IICUXUaTPHUYIECKOH 3KCIIepTU3bl. Bce OHM BXOAHAW B pa3AWYHBbIE TPYIIIBI U
coo0IIecTBa B COIIMAABHBIX CETAX, KOTOPble KYABTUBHPOBAAHU HIEOAOTHIO Ha-
CHUABCTBEHHOTO IIPOTECTa, IPOAEMOHCTPHUPOBAHHOIO B HIKOAe «KoAymMOaifH».
[Tomo6HbBIE TPYIIIBI €AUHOMBIIIIACHHHUKOB B CceTH «/IHTepHeT» MHOTOKPATHO YCHU-
AVBAIOT U PAAUKAAU3UPYIOT HACOAOTHYUECKHE B3TAIBI UX UYAECHOB Oaaromaps
OIHOCTOPOHHEMY IIPEACTABACHHUIO U [IOBTOPEHHUIO OIIPEAEACHHBIX MHEHHUH, YTO
IIOAYYIHAO B COBPEMEHHOH COIIHOAOTHH CPEIACTB MacCOBOM HHpoOpMaIUH Ha-
3BaHue apderra «vxo-kamep» [Cinelli, M., et al., 2021]. B pane caydaeB caen-
CTBHE CTaBHAO IIEPEL SKCIIEPTaMU-IICEX0AOTaMHU BOIIPOC O TOM, KAKO€ BAUSHHE
OKa3aAW Ha IIOAPKCIIEPTHBIX TAKOTO Pojia MHTEPHET-TPYINbl. B KaxkmoM cay-
Jae OAd OTBeTa Ha HETo 9KCIepTy NnoTpeboBasach HH(OPMAIIUI O IIOCEIIeHUIX
OO2KCIIEPTHBLIM [IAaHHBIX HHTEPHET-I'PYII, JAUTEABHOCTH KOHTaKTa C HHUMH,
AKTUBHOCTHU B KOMMYHHUKAIIUSX BHYTPU TPYII U €€ U3MEHEHHUIX C TeUeHHEM
BPEMEHH, O pa3MelllaeMOM B I'PYIIlle MaTepHase U BKAJE B HETO CaMOro II0/-
9KCIIEPTHOT0. AHAAW3HUPOBaAacCh TaKKe NedTEABHOCTD IIOPOCTKa, CBA3aHHAT
¢ TeMaTuro# rpymnm, BHe Cetu. IloayueHHasa mHpoOpMalUg paccMaTpUBaAach
B 00IIe#i cucTeMe CBeeHHU, ITIOAYIEHHBIX B PE3yAbTATE IICUXUATPHUIECKOTO U
IICUXOAOTHYECKOTO oOCcAeMOBaHUN M aHaau3a AOoKyMeHTanuu. OOBIYHO B IIO-
MOOOHBIX CAyYasX HEAAACS BBIBOJ O HAAWYHHM BAUSHUA TAKWUX TPYIIIT Ha IIPHUHS-
THE peNIeHts IIOPOCTKOM O COBEPIIEHUN HAIlafeHHs Ha IIIKOAY, OIHAKO AUIIb
B KadecTBe OJHOTO U3 pgnaa (paKTopoB, OKA3aBIINX COBOKYIITHOE BO3/IeHCTBHE
Ha BBIOOP HECOBEPIIIEHHOAETHHM IIONOOHBIX arpecCHBHBIX neificTBuil. Boaee
TOI'0, OTMEYaA0Ch, YTO B CaM IIOAPOCTOK CO BPeMEHEM BBICTYIIaA B MHTEPHET-
rpyIHIlax B Ka4yecTBe UCTOYHHUKA BAUgHUA [[o3opueBa, E. I'., Omesckuii, 1. C.
u CeipokBamnHa, K. B., 2020]. Takum o6pazom, KCIIIIO HecoBepIIeHHOAET-
HHUX OOBHHAEMBIX IIO ZleAaM O HaIla[eHUSX Ha IIIKOABI U APYIHUX dKCTPEMHCT-
CKUX NEeHCTBUAX — XapaKTEPHBIN 00pasell SKCIIEPTHU3bI, B KOTOPO#l aHaAn3 Ma-
TepHuaaoB ceTH «MHTepHeT» gBAgeTCd HEOOXOAUMOH COCTaBHOH 4acCTbIO HCCAE-
[OBaHMUs.

Emte omHMM BUIIOM IPOTHUBOIIPABHON AESTEABHOCTH, HEIIOCPELCTBEHHO CB4-
3aHHOU C HCIIOAB30BaHHEM ceTH «MHTepHeT», gBAdEeTCS BKAIOUEHHE HECOBEp-
IIEHHOAETHHX B HE3aKOHHOE PaCIIPOCTPaHEeHHEe IICHXOaKTUBHBIX BEIIeCTB. JKC-
IIepTH3a IO AeAaM, B KOTOPBIX TAKHE IIOIPOCTKH IIPOXOAAT B KaUeCTBE OOBUHSI-
€MBbIX, IOAKHA OTBETHUTBH Ha BOIIPOC O TOM, HACKOABKO OHH MOTAH OCO3HaBaThb
daxkTHYeCKUY XapaKTep M OOIIIeCTBEHHYIO OIIACHOCTH CBOMX IIPOTHBOIIPABHBIX
MEeUCTBUM U B KaKOi Mepe pyKoBoOUTL UMH. lccaenqoBaHre mudpoBoi nHPOP-
MaIlUH II03BOASIET OIIPENEAUTH, KaK ITPOMCXOIUA IIPOIIECC BOBAEUEHHS II0IPOCT-
Ka B TAKOIO poJa OedATEeAbHOCTb, €€ COIIHMAABHO-IICUXOAOTHYECKHE aCIIeKTHI,
MECTO HECOBEPIIEHHOAETHETO B TPYIIIle, HI0AHCHI €0 KOMMYHHKAIIUU C opra-
HHU3aTOPaMH U APYTHUMH yYacTHHKaMH, (PaKTOpbl YSI3BHMOCTH B BHE HWHIU-
BUAYaAbLHO-IICUXOAOTHYECKUX OCOOEHHOCTEH, AMYHOCTHOM HE3PEAOCTH, IICHU-
XUYECKOH ITIaTOAOTHH U T. II. [IAd IMOHMMAaHUS CIIEIU(PUKH ITPOTHBOIIPABHOH
[eATEeAbHOCTH II0 PACIIPOCTPAHEHHIO HAPKOTHKOB C UCIIOAB30BaHUEM ceTH «MH-
TEepPHEeT» IKCIIEPTY HEOOXOANMO IIPEACTABAITE €€ CTPYKTYPYy HE TOABKO Ha YPOB-
HE OTIEABHOTI'0 HUCIIOAHUTEASI, HO U BCeH OpraHu3alllin.
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B Hacrogiee BpeMs opraHu3aliyid paclipoCTpaHeHUs HAPKOTHKOB ITPOHCXO-
[OUT IPEUMYIIECTBEHHO Ha MUMPOBBIX IIaaTdopMax, a HCIIOAb30BaHHUE CIIEITH-
AaABHBIX IIPOTPaMM IT03BOASIET OOXOAUTH GAOKHPOBKU AOCTYIA K 3aIIPEIleHHO-
My KOHTeHTY. [lomoOHbIH criocob maeT BO3MOKHOCTD IIPOAABILy HE BCTPEdYaThCs
AWYHO C IOKYIIaTE€AEM, YTO CHHIKAET PUCKH 3alep:KaHUd U yCKOPSEeT IIPOILecc
nponaxku. Ilorpeburesb HAPKOTHKOB U IIPOAABEL JOTOBAPUBAIOTCS dYepes3 -
PoOByIO mAATOPMY O CHEAKE, pacdeT IIPOU3BOAUTCS C IIOMOIIBIO SAECKTPOHHBIX
mAaTeXHBIX cucTeM [Muxatirosa, E. B., 2019].

Ha nHe3aroHHBIX MU(POBLIX IAAT(HOPMAax 10 PACIIPOCTPAHEHHUIO HAPKOTHKOB
CYLIECTBYEeT NOCTATOYHO KeCTKad IpyIIoBad CTPYKTypa B uepapxus. B Hee
BXOIAT OPTaHU3aTOPhI, MApPKETOAOTH, CIIEIITHAANCTEI I10 peKAaMe, OIITOBBIE pac-
IIPOCTPAHUTEAN, KOOPAUHATOPEL U T. II. Ha HH30BOM ypoBHE HaxXoadTCd HEIOo-
CpeACTBEHHBIE PACIIPOCTPAHUTEAH, B Ka4yeCcTBe KOTOPBIX Yallle BCETO BBICTYIIA-
10T HecoBeplreHHoAeTHHE [Ky3uHa, A. C., 2020]. B ux pyHKIUN BXOIUT IIOAY-
YyeHHe B MecTaX, 0003Ha4YeHHBIX KypaTopoM, HAPKOTHKOB U pacIIpoCTpaHeHHe
MEAKHUX 03 B BUME «3aKAQJIOK» — TAWHUKOB C 0003HAYEHUEM HX HaAXOXKICHUS.
BoBaedeHne HeCOBEPLIEHHOAETHHX B IIPOTHUBOIIPABHYIO NEATEABHOCTH OOBIYHO
HAYUHAETCS C IIPEOAOKEHHS KPYIIHOTO 3apaboTKa, II0AyIaeMOoro 3a KOPOTKUH
IIPOMEIKYTOK BPEMEHHU U He TPeOyIOIIero CAOKHBIX 3HAHUY 1 yMeHUH. Hepenko
IIPeIAOKEHHE IIOCTYIIaeT OT APYTUX HECOBEPIIEHHOAETHHX, KOTOPBIE yKe yda-
CTBYIOT B IIOJOOHO# AeATEABHOCTH U TPAHCAHUPYIOT €€ IIPUBACKATEABHbBIE aCIIEeK-
ThI. [TompocTKaMM C AMYHOCTHOH HE3PEAOCTBHIO IIONO0HbBIE IIPEIAOKEHUT MOTYT
BOCIIPUHHUMATHCH HEKPUTHUYHO, IIOBEPXHOCTHO M OOAETYeHHO, KaK cBoeobpas-
Hasg HUrpa, 4TO OUPaHHYMBAET UX BO3MOXKHOCTU afeKBaTHOH OIEHKH ITOCAE[-
cTBUY cBoux medicTBui. MH(popMmaliusa o xapakTepe BOBACUEHUS HECOBEPIIIEH-
HOAETHET0 B PacCIpoCTpaHeHHEe HAPKOTHUKOB 4YacTO COAEPIKUTCH Ha IHQPPOBBIX
HOCHUTEASX B BHUIE IIEPEIIHUCKU C APYTUMH IIOAPOCTKAMH, I/I€ OHHU JIEASITCS CBO-
UMU BIIEYATACHHUSIMH, a TaKXKe B «IIH(QPPOBBIX CAEIaX» — 3aIIPOCax B IMTOUCKOBBIX
cucTeMax, aKTUBHOCTH Ha OIIpeNeA€HHBIX HHTEPHET-pecypcax u T. II. AHaAU3
U(PPOBBIX HOCUTEAEH IT03BOAET OOBEKTUBU3UPOBATE OOIIYI0 KAPTHHY, OIIpe-
OEAVUTH (PaKTOpPBI yI3BHUMOCTH HECOBEPILIEHHOAETHHX U IIPOCAEOUTH IIyTH OT
IIPOSIBA€HUS MHTEpeca 40 Peasu3allii IIPOTHUBOIIPABHON AeaTeABHOCTH.

O0s13aTeAbHOE ITPUBACYEHHE MaTepHasoB ceTH «MHTepHeT» IIpenrioraraert-
cs mpu mpoBeneHur mocMepTHbIX KCIIIIO 1o meaam o camoybOuiicTBax HeCOo-
BEpPILIEHHOAETHHX. B Takoro pona naeaax aHaau3 JOKYMEHTOB, COAEPIKAIINXCS B
YTOAOBHOM [JI€A€, — eIUHCTBEHHBIH CIIOCO0 IMOAYUEHUSI SKCIIEPTOM HH(OPMAITHUH.
Paborasa c Hel, 3KCIIEPT-TICUXOAOT UCIIOAB3YET I'€PMEHEBTHYECKHUH METO/ TOA-
KOBAHUS TEKCTOB M PEKOHCTPYKIIMM KaK AWYHOCTHBIX M HHIANUBHUAYAABHO-IICH-
XOAOTHYECKHX XapaKTEPHUCTHK IOHOTO CYUILIUIEHTA, €I0 BO3PAaCTHOI'O Pa3BUTH,
TaK U CUTYAIIHOHHBIX YCAOBHH, B 0OCOOEHHOCTH — IIPECYUIINIAABHON CHUTYaIlUH.
Metoapl paboThI SKCIIEPTa IIPU ITOM CXOIAHBI C METOZOM IICHXOAOTHYECKOH ay-
Toricuu [Moskos, M., et al., 2005; Portzky, G., Audenaert, K. and Heeringen, K.
van, 2005]. OcHOBHBIE BOIIPOCHI CAEICTBHUS 10 TAKHM [eAaM KacaloTCd IICUXU-
YECKOTO (IICHXOAOTHYECKOI'0) COCTOSHUS IIOAPOCTKA B IIEPHO, ITPEIIIIeCTBOBAB-
UH CyHIUAy, U IIOBAHEBIINX Ha 3TO COCTOSHHE (PaKTOPOB, B TOM YHCAE BO3-
MOZKHOTO BAHSIHUS CO CTOPOHBI KOHKPETHBIX AWIL, KEAABIIHUX II0LO0OHOTO HCXO-
na. B mocaeqHeM caydae moAKHA OBITH YCTAHOBAECHA IIPUYMHHO-CAEICTBEHHAS

Pravosudie/Justice. Vol. 3, no. 4. 2021. Original Papers



204 Cyne6Has akcrnieptusa / Forensic Expert Examination

CBA3b MEXKIy NEHCTBHUAMH TAaKHUX AWIl M IICUXUYECKHM COCTOSSHHEM HECOBEp-
IIEHHOAETHETO, UTO IIPEIOCTABASIET BO3MOXKHOCTE CAEICTBHIO U CYAY AaTh IOpH-
OUYECKYI0 KBaAU(UKAIIHIO 9TUM AeficTBUSIM. OCOGEHHOCTH CaMOIIpe3eHTaIINN
IIOAPOCTKA B COIIMAABHBIX CETAX HAPSAY C APYTHMH XapaKTePHU3YIOIUMU MaTe-
prasaMu, COAEPKAIIUMHUCS B YTOAOBHOM [JI€A€, ITI03BOASIOT COCTABHUTDH IICHXOAO-
TUYEeCKHUY IOPTPET IIOTUOIIIEro B pe3yAbTaTe caMoyOuiiCTBa MOAOZIOTO YeAOBEKA.
BaskHbIM HH(POPMAIIMOHHBIM HCTOYHUKOM MOTYT CTaTh BBICKA3bIBAHHUS CaMOI0
IIOOPOCTKA, Pa3MeIlleHHbIE B €r0 aKKayHTe, HAH [TUTAThI, COOTBETCTBYIOIIIHE €0
B3ragaaM. Hepenko oHH XapaKTepH3YIOT 3MOIIMOHAABHBIN HACTPOU HAM OIIpe-
IeA€HHBbIe CMBICABI, BasKHbIE IA9 IIOAPOCTKAa B HaHHBIN Iepuon. IIpu pabore
9KCIIepTa C KOMMYHHKATHBHBIM MaTepHaAOM, IIEPEIINCKaMHU HeCOBepPIIeHHO-
AETHETO B COIIHAABHBIX CETSIX HAW B IIHM(POBBIX YCTPOMCTBaxX OOABIIOE 3HaYE-
HHE UMeeT UX YIIOpAO0odeHHe B XPOHOAOTHYECKOM IIOPSAKe, KOTOPBIY oTpazKa-
€T JUHAMUKY B3aUMOAEUCTBUH U COCTOSTHUS HECOBEPIIEHHOAETHETO, 0COOEHHO
B IIpecyunuaasbHOM cragni. OqQHAKO CYHIMAAABHbIE HAMEPEHUS MOLYT UMeTh
rAybOKHe KOPHH, II03TOMY aHAaAW3 HHTEPHET-aKTHBHOCTU IIOAPOCTKA MOAYKEH
OXBaTBbIBATh OOAEE TIPOIOAKUTEALHBIN ITepuoa. KOH(AUKTEI B IIPOIITAOM HAH UX
BO3HHKHOBeHUE AN0O0 060CTpeHUe B OAMIKAMIINYN K CYUIIHAY IIEePHO HAXOOMAT,
KakK IIPaBHAO, OTPasKeHHE B HHTEPHET-KOMMYHHUKAITHIX HECOBEPIIIEHHOAETHUX.
Marepuaabl, pa3MellleHHble B ceTH «MHTEpHET» U MPENCTABASIOIINE UHTEPEC
[ASl DKCIIEPTOB, MHOTA MMEIOT He IIMCHBMEHHYIO, a ayAHUOBH3YaABHYIO (hopMy.
B Tarux caydasax 3KCIIEPTHOE HCCAEIOBaHME KacaeTcss He TOABKO COIepKaTEeAb-
HOM CTOPOHBI BHICKA3BIBAHUY, HO ¥ HEBepOAABHBIX XapPaKTEPUCTUK aKTUBHOCTH
IIOAPOCTKOB, UX MUMHKH, [TAHTOMUMHUKY, [I0BEJCHUSI.

Caenyromtaa kateropud KCIIIIO, nasg KoTopoit aHaAu3 UHTEPHET-KOMMYHU-
Kaiui uMeeT GOABIIIOE 3HAYEHUE, — SKCIIePTU3a HECOBEPIIEHHOACTHUX IIOTEP-
IIEBIINX II0 J€AQM O CEKCYaABHBIX IIPECTYIIACHHUIX, COBEPILEHHBIX OHAANH, HAU
kubeprpymunre [Webster, S., et al., 2012; Kloess, J. A., Beech, A. R. and Har-
kins, L., 2014; loannou, M., et al., 2018|. KubepzpymuHz — 3T0 yCTaHOBACHHE
B3POCABIM 3MOIIMOHAABHBIX CBsI3€# U OTHOIIEHUM 10BepHa C PeOGEHKOM IA €T0
CEeKCYaAbHOH SKCIIAyaTalluH. lleAblo IpecTyITHHKa IIPU 3TOM SBASIETCH IIOAY-
YeHHe CEKCYaAM3HUPOBAHHBIX M300paskeHUM peOeHKa HAU COBEPIIEHHE C HUM
CEKCYaAbHBIX MefCTBUM OHAANH AMOO TIpU peaabHOM BCTpede. [JOCTUTAETCS ITO
IIyTeM OIIPEAEACHHBIM O0pa3oM IIOCTPOEHHOIO OOIIeHUs TpyMepa U HeCOBEp-
menHoAeTHero [Kopuarus, H. 1O., u ap., 2020; MexnBenesa, A. C., 2020]. Cae-
OyeT OTMETHUTH, YTO CKPUIITHI AHMAAOTOB MEXKIYy OOBHHSEMBIMH (FpyMepaMu) U
HUX JKEPTBaMU SBAFIOTCS OCHOBHBIM IIPEAMETOM CYAEOHO-AMHTBUCTHYECKOU U
CcyneOHO-TICUXOAOTHYECKOH SKCIIEPTU3 AMOO0 KOMIIAEKCHOM IICHXOAOTO-AWHTBH-
CTUYECKOM 3KCIIEPTHU3bI, KOTOPhIE YCTAHABAMBAIOT CEKCYaABHYIO HaIlpaBAECH-
HOCTBb M XapaKTep BO3AeHCTBUA Ha peOeHKa HAHM IIOAPOCTKA CO CTOPOHBI I'DY-
mepa [[lepemer, O. A. u Hummug, C. C., 2017]. IIlcuxoaoro-ricuxuaTpudecKkas
9KCIIEPTH3a HECOBEPIIIEHHOAETHUX [IOTEPIIEBIIINX UMEET B JaHHOM CAydae Tpa-
OUITHOHHBIA XapaKTep, OJHAKO PellaeT, B YaCTHOCTH, BOIIPOCHI OTHOCHUTEABHO
CIIOCOOHOCTH IIOZIPOCTKA [IOHMMATD XapaKTep U 3HaUYeHHE COBEPIIaeMbIX C HUM
OeHACTBUM U OKa3bIBaTh UM COIIPOTHBAECHHE C OIIOPOM He TOABKO Ha IIOKa3aHUd
IIOTEPIEBIIET0, HO U Ha OOBEKTHUBHBIN MaTepHaA €ro MEePENtuCKHU C IPyMepOM.
[Ipu 3TOM 3KCIHEPT HOAXKEH OBITH OCBEIOMAEH O TUIIMYHBIX TaKTUKAaX, IIPUMEHI-
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€MBEBIX B HOIIO6HBIX CAy4dadXx 3A0YMBIIITACHHUKAaMU, U q)I/IKCI/IpOBaTB pP€akKmuu Ha
HHX HECOBEPIIECHHOAECTHETO, CBUAECTEABCTBYIOIIINE O ITIOHUMAaHHUU AM0O HEIOHU-
MaHHWU UCTUHHBIX IIEAEH CO6CCC,IIHI/IK8., OT 4Y€ro, B CBOIO O4YEPEAb, 3aBUCHUT CIIO-
COOHOCTB IIOOPOCTKA COIIPOTHUBAATBHCHA IIOCATATEABCTBY.

OOCcyxaeHHE H 3aKAIOYEHHE

HHTepHeT BOIlleA B HAIILy JKU3HB BO BCEX €€ aCIIEKTaX, B TOM YHCAE CBA3aHHBIX C
cynebHO-cAeICTBEHHBIMH IIpolleccaMu. PazBuBaeTcd HOBoe IIU(PPOBOE HAIIPAB-
AeHMe KpuMmuHasuctuku (digital forensics) [Arnes, A., 2018]. Cchepa mcuxoaoro-
IICUXUATPHUYECKON 3KCIIEPTU3BI TAKXKE aKTUBHO pearupyeT Ha 3TH U3MEHEHUH.
Bo Bcex omnmcanubeix BapuaHTax KCIIIIO HecoBepHII€HHOAETHUX YCIIEIIHOCTD
9KCIIEPTHU3bI 1 00O0CHOBAHHOCTD €€ BBEIBOIOB, a 3a49acTylo U caMa BO3MOKHOCTH
ee IIPOBEAECHUA 3aBUCAT OT IIOAHOTBI MaTepHaAoB ceTH «MHTepHeT», IIpenocras-
AFIEMBIX JKCIIepTaMm cAeAcTBHEM. [loHMMaHNe caeqoBaTeASIMH 3HAYUMOCTHU CO-
nepkaiieiics B HEX MH(OPMAIlUH, CBOEBPEMEHHOE pearupoBaHHEe Ha 3aIIpo-
CBI 9KCIIEPTOB O IIPENOCTABACHUH Te€X HAW UHBIX MaTepHUaA0B IIU(POBOH cpenbl
CAyZKaT 3aA0TOM IIPOAYKTHUBHOCTH JKCIIEPTHOM AEATEABHOCTH. B CB43U C 3THUM
HeoO0X0oauMa COOTBETCTBYIOIIAS IIOATOTOBKA CAeoBaTeAel, HH(OPMUPOBAHHUE
HUX O TOM, KAKUMHU CBEAECHUAMHU U U3 KaKUX UCTOYHUKOB JIOAXKHBI paclosaraThb
9KCIIEPTHI OAS BBIIIOAHEHHS 3KCIIEPTHOro 3amaHud [Makymkud, E. B., u gp.,
2018].

[TpoBenenue KCIIIIO HecoBEPIIEHHOAETHUX C HCIIOAB30BAaHHUEM MaTEpPHAAOB
ceru «MIHTepHET» IpPEeIbIBASIET MOIIOAHUTEABHBIE TPEeOOBaHUA M K SKCIIEPTaM.
Tak, 3KCIIePTHI-IICHXOAOTH JOAYKHBI HE TOABKO BAIETh KOMIIETEHIIUSIMHE B 06Aa-
CTH KAWMHUYECKOM, BO3paCTHOM, CyaeOHOM, COITMaAbHOM IICUXOAOTHH, HO U OPHU-
€HTHUPOBATLCH B peasnudax MU(MPOBOH Cpenbl, COIIMAABHBIX CeTeH, aKTyaAbHBIX
MOAOLEXKHBIX TEYEHUH, CBA3aHHBIX C MHTEPHET-KOMMYyHUKanuaMu. Ha odepe-
U CTOAT pa3paboTKHU aATOPHUTMOB 3KCIIEPTHOI'O aHAAN3A HHTEPHET-IIPOLYKITUH
IO JeAaM HECOBEPILIEHHOAETHHUX, KOTOPbIE IIO3BOAAT IOBBICUTb HAAEXKHOCTb U
O0BEKTHBHOCTE BBIBOIOB 9KCIIEPTOB. B CBOIO odepennb, KadyecTBO paboThl IKC-
IIEPTOB IIPSIMO CBA3aHO C TOYHOCTBIO IIPABOBBIX OLIEHOK U CyAeOHBIX pelleHUH
II0 YTOAOBHBIM J€AAM.
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MepeBopbl / Translations

McTopusa nonutuyecKux m npaBoBbIX y4eHUi /
History of Political and Legal Doctrines

B aTOoM HOMepe XKypHasa IyOAUKyeT-
cd cTaThsl, IOCBSIIeHHAd IIaMATH BbI-
JaIoIIeTocs ITOABCKOIO yUeHOTo, Hellpe-
B30MIEHHOI'0 CIeIlHaAlucTa B 00AacTH
UCTOpUU (PUAOCOPCKOH, ITOAUTHIECKOU
U IIpaBOBOM MbIcAU Poccuu akameMuka
Annzxes Baaunxoro. Ee aBTopoM aBAd-
ercd AuamanHa Kuel3uK — 4AeH penak-
IIMOHHOM Koaaeruu xXKypHaaa «IIpaBo-
cynue/Justicer, Dr. hab., opauHapHBIH
npodeccop Mucruryra dprrocodpuu 3e-
AeHorypckoro yHuBepcutera ([loabima).

Anmxeit Baaunkuit (1930-2020) -
BCEMHPHO H3BECTHBIY HCTOPHK PYCCKOM
durocodru, TIPAaBOBOM U TOAUTHYIECKOMN
MBICAH, aBTOp Ooaee ABaAllaTH KHUT Ha
IIOABCKOM H QHTAUNCKOM 43bIKax. Pan
ero MoHorpacduii rrepeBeleH Ha PyCCKUH,
UTAABTHCKUM, HIIOHCKHM, WCIIaHCKUU,
YKpPaWHCKUH s3bIKH. Ha pycckoM g3bIKe M34aHbl HAuboAee 3HAYUMBIE TPYAbI aB-
Topa: «B Kpyry KoHcepBaTHBHO# yTomuu. CTPyKTypa U MeTaMOp(o3bl PyCCKO-
ro caaBsHo(uAbcTBa» (M., 2019); «Mcropusa pycckoit Meicau ot ITpocBemieHus 1o
mapkcusMmar (M., 2013); «Puaocodpus npaBa pycckoro aubepasusmar (M., 2012);
«Poccusl, KaTOAMYECTBO U IOABCKHUI Bompoc» (M., 2012). ITocaequaa kuura AH-
ke Baauiikoro o Poccum BhINIAa Ha ITOABCKOM $I3BbIKe ITOof HasBaHueM «O Rossji
inaczej» (Warszawa, 2019) («O Poccuu nnade». Bapiasa, 2019).

Baaunkuiit — rpaxknanus [loasmniu u CHIA. OkoHunA BapiaBckuit yHUBepCH-
Tet (1953). Bacayxkennsbrii mpocgeccop [ToAbCKOM akageMHUH HAYK U YHHUBEPCH-
Tera Hotrp [dam (Munuana, CIIA), meiicTBUTEeABHBIN YaeH [loabCKOM akaaeMUu
HayK (1998). Paboraa Ha (paKyabTeTe COIIMOAOTHH BapIiaBCKOro yHUBEpPCHUTETA
(1958-1960), B UaCTHTYTE (braocoduu U cortroaoruu [ToaApCKOM akameMuu HayK
(1960-1981). B kayecTBe ImpHUTrAalleHHOrO IIpodeccopa paboTas B YHUBEPCUTE-
Tax Aurauu, CIIA, ABcTpaauu, ABctpuu, Jauuu, Adnorun, llIsetiniapuu. Aumke
Baaunkuii — aaypeat IpecTHKHOM MexkayHapomHo# mpemuu Baabiana (1998).
OToi IpeMUM yI0CTOeHBI TaKie (hHA0oCco(bI, Kak Pukep (1999) u AeBunac (1989).
[Ipemus BaabliaHa — MeXXAyHapoaHas IIPEMHUS 3a BbICIINE JOCTHXKEHHS B HayKe.

Ha wmayuenme Poccum AHmKesa BaaWIIKOro HATOAKHYAHW, II0 €ro COOCTBEH-
HOMY HPH3HAHUIO, ABa OOCTOATEABCTBA: 3HAKOMCTBO C PYCCKHUM 3MHUTPaH-
ToM C. U. 'ecceHom, OAM3KUM APYrOM €ro CEMBH, U 0OOCTAHOBKA ITOABCKOM «OT-
Terear» 1955-1956 rr. C. U. T'eccern ¢ 1935 r. xxua u paboraa B Iloabire, apy-
JKHA C POOUTEAIMU BaAuMIIKOTO M OKazaa CYIIECTBEHHOE HHTEAAEKTyaAbHOE
BAUgHHE Ha BaAHIIKOro-ruMHa3UCTa TAYOOKUM 3HAHUEM PYCCKOH KYABTYPBI U
dprrocodpuru. Iloaromy BaanKu OXOTHO IIOCTYIIHA Ha OOy4YE€HHE 10 CIIEIIHAAD-

®doTo: Krzysztof Zuczkowski
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HOCTH «pyccKasl (OHAOAOTHS» B AOA3ZHMHCKUH YHUBEPCUTET (3aTEM OH II€PEBEACH
B BapmaBckuit yauBepcuret). Ero nccaeqoBaTeAbCKoO#M [eITEeALHOCTH CIIOCO0-
CTBOBaAO ITPEBOCXOLHOE 3HAHUE PYCCKOT'O I3BbIKA.

AxkaneMuK Baaunkuii cocToda B IIepenUcKe ¢ yudeHbIMHU Poccuu. B nmuceme K
aBTOpPy cTaThy 0 HeM oT 24 mapta 2016 r. M. A. Macauny, 3aBenyroiemy Kade-
Opoi pycckoil puaococpun rrocodckoro dpakyabrera MI'Y umenu M. B. Ao-
MOHOCOBA, MaTepHaAbl KOTOPOH AETAM B OCHOBY HACTOSIIETO BBEIEHUS K CTa-
The npodeccopa Aunanauuel Kueisnk, Baannkuit numer: «[IepBbIM yYHUTEAEM. ..
ObIA OAS MEHH, K MOEMY OOABIIIOMY CHACTBIO, 3aMedaTeAbHBIN PYCCKHNU MBIC-
AWUTEADB, (PHAOCO(] B TEOPETUK IIPABOBOIO IOCYyAapcTBa, TAYOOKUH 3HATOK HAeH
ocroeBckoro u Baaaumupa CoaoBreBa Cepreii I'eccen. Ero oren, Mocud I'ec-
ceH, ObIA B mopeBoArolloHHOM Poccuu (BMecte ¢ ABrycrom KamMmHKON) penak-
TOPOM BAHSITEABHOTO exXeHeneabHUKa “I[IpaBo”, mpoBo3rAacuUBIIEro GopbOy 3a
cupaBenauBoe paBo. [Tocae peBoaronimu Hocudg I'eccen TecHO coTpynHHYAA C
[TaBaom MBanoBuueM HoBropoaleBbIM B usgaBaeMod B ['epmMaHUU KaaeTCKOM
razere “Pyap”, a ero cbrH Cepreil pazBuBaa uaeu HoBropoziieBa B cBoell KpHU-
THKe MapKCH3Ma U B KOHIIENIHH PasBUTHA IIPaBOBOTO I'OCYAapCTBa, IIPOBO3-
raamaBIIei (Bcaen 3a HoBropoalieBeIM) He3bI0AEMOCTD IIpaBa YeA0BeKa Ha “mo-
cToiiHoOe cyiiecTBoBaHue”. [IpaBo 3T0, cTaBIIee (PyHIAMEHTOM 3BOAIOIINU AUOe-
paau3ma B cTropoHy “welfare state”, mpoBo3raacua TakzKe aHTAUHACKWI “HOBBIH
Aubepaan3m” Hadasa XX B. (KOTOPBIH HEAB3sI CMEIIUBATh C COBPEMEHHBIM HaM
“Heoanbepasn3MoM”, BEpHYBIIUMCS K allOAOTHH TaK Ha3bIBAEMOI0 “CBOOOIHOTO
priaka”). HoBropoanesB u Cepreii ['ecceH mpeKpacHO 3HaAW 00 3TOM, HO CIIpa-
BEeIAMBO yKa3bIBaAH, 4To B Poccuu HeoTreMaeMOe IIpaBo YeAOBeKa Ha “IOCTOH-
HOEe CylIlecTBoBaHHe” IIpoBo3raacHa yxke Baagumup Coar0BBEB».

HNaTtepec K pycckoil draocodpuu npaBa AHIKeH Baaunkuil npoHec depes
BCIO CBOIO KHU3HBL. TOrom ero puaocopCKo-IIpaBOBBIX Pa3MBIIIACHHUH B KOH-
TEKCT€ HCTOPHUH PYCCKOH ITOAUTHUKO-IIPABOBOH MBICAH CTaA0 ero (pyHIaMeH-
TaabHOE HccaemoBaHue «Praocodus mpaBa PyCCKOTO AHOEpasu3Mar, ABAXKIBI
BBIIIIE/IIIIeE B CBET Ha aHTAUHCKOM S3BbIKe. B IIpeiicAOBHUH K OITyOAMKOBAHHOMY
B 2012 r. pycCKOMy II€PEeBOLY ITOH 3HAYUMOM paboThl AHmKel Baannguil nu-
mret: «[IpegcraBAeHHBIE B 9TO# KHUTE UAEU PYCCKUX AUOEpPaABHBIX (PHAOCO(OB
IIpaBa MOTYT OBITH COOTHECEHBI C IIpobaeMaMu coBpeMeHHo# Poccuu. OHu 3a-
CAY?KUBAIOT CEPbE3HOI0 BHUMAHUS B TEKYIIEH AUCKYCCHH O Oyayiiem Poccumy.
Ee ocHOBHEBIE TTOAOKEHUS OBIAH M3A0KEHBI B Poccun MoALCKUM (pra0coOM ellie
B 1991 r. B nokaane, cneaanunom B MHctutyte prunrococpunm PAH. Aumkeir Ba-
AVIIKUH oOpaTHAcS K TeM (PHAOCO(CKO-IIPABOBBIM HAesIM, KOTOPbIE MOTAU OBI
CTaTh, 10 €r0 MHEHHIO, OCHOBOH IIOAUTHYECKOTO U COILIHAABHOI'0 BO3POKIEHUS
Poccuu Ha ocHOBe raaBeHCTBa IIpaBa. B KadecTBe npencraBuTeAe 9ToH hHAO-
copCcKO-TIpaBOBO# AMHUU Baaunkuii ykazaa B. H. Yuuepuna, B. C. CoaoBbe-
Ba, C. U. [lerpaxkuikoro, I1. Y. HoBropoaiieBa, B. A. KHCTIKOBCKOTO U CBOETO
nepBoro yuutead C. U. 'eccena. Kuura ocHoBaHa Ha OPUTHHAABHON METOIO-
AOTHH, pa3BHUBAaIOIIEY paHee UCIIOAB30BAHHYIO A. BaaunkuMm B IIpUMeHEHHUH K
aHaau3zy guaocodpuu craBaHODPUAOB KoHIeniuioo @. Tennuca o Gemeinschaft
und Gesselschaft (oburmme u obiectBe). B o6aacTu praocodumu mpaBa 3To 03HA-
YaeT, YTO BCce MHOroo0pa3ue (prA0CO(PCKO-ITPaBOBbIX KOHIIEIIIINY, C H3BECTHBIM
IpUOAMIKEHHEM, MOKHO pa3feAUuTb Ha TPH HapagurMmsbl. [Ipu 3ToM mapazurma
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«Gemeinschaft» mpencraBasgeTcs Kak OOIIIMHHO-ceMefHAs (OAUIIETBOPEHME IIpa-
BOBOI'0 KOHcepBaTHu3Ma), «Gesellschaftr — kak nHAUBHAyaauCcTHYECKAs, U, KPOMeE
TOTO, BBIIEASIETCS TPEThs, ocobast mapagurMma — aaMHUHHUCTPATHBHO-O0I0POKPATH-
yeckasi. AubepasbHbIe KOHIIETIITUH [TpaBa B TAKOM TUIIOAOTUH B IIEAOM TATOTEIOT
K nocrpoenuam tuma «Gesellschaft», ocHoBaHHBIM Ha IIpHMaTe AUYHOCTH U €e
CBOOOZ M 3aIIHINAIOIIIM €€ aBTOHOMHIO Ha OCHOBE 3aKOHA. OTH IIOCTPOEHUS B
paMKax pycCKOH Tpaaunuu (pHuAOCO(UHU IIpaBa CO3BYYHBI aHAAOTHYHBIM €BPO-
HEeHCKUM HIesIM U He COLAEPZKAT «HHYEro CIIeIU(PUIECKH PYCCKOTO».

B sTOoM acmekTe, Kak U B CBoell 00Ie#i olleHKe HAITMOHAABHOI'O CBOEOOpasus
pycckoii corrocodru, AHIKEN BaaUIKuil coxXpaHseT BEPHOCTE OOIIEH METOI0A0-
TMYEeCKOH yCTaHOBKE, COTAACHO KOTOPOH pyccKast (PHAOCO(DUT ABAIETCS OpraHude-
CKO¥ 9aCTbiO 00IIIeeBPOIIEHCKOM (PUAOCO(CKO MBICAU M IIOTOMY MOXKET U JOAIK-
Ha paccMaTpHBaThCd B CPAaBHEHHM C HEM, a He B IIPOTUBOIIOCTAaBACHUU. BMmecte
C TeM, HECMOTPs Ha JOCTATOYHYIO Pa3BHUTOCTb (PHAOCO(CKHUX 0OOCHOBAHHUM IIpa-
Ba B paMKaX PYyCCKOTo AubepaAn3Ma, 3T 000CHOBaHUS OBIAM CAA00 YKOPEHEHEI B
peasbHOM KHU3HU, KOTOopasd MMEAa CBOIO AOTHKY U YIIPaBASIAACh Ha OCHOBE aIMH-
HHCTPaATUBHO-0I0POKPATHYECKOH ITapaaurMbl IIpaBa. PaccMorpenHble Baankum
PYCCKUe KOHIIETIINN (PHAOCO(UH IIpaBa 00beAUHSIAO O0Illee HETIPUHITHE ITO3UTH-
BHU3Ma, YTO COCTaBASIAO CBOEOOpa3ue PyCCKOH IITKOABI «<BO3POKIEHHOIO €CTeCTBEH-
Horo mIpaBar. K aToMy Hazmo 106aBUTh, YTO BHICOKHM TEOPETUUECKUM YPOBEHE (PH-
A0COOCKO-IIPaBOBBIX IIOCTPOEHUH PyCCKUX ANOEpas0oB BOBce He ObIA rapaHTHeH UxX
peaanzaiu. OTopBaHHbBIE OT XKHU3HH MHTEAAUTEHTCKHUE IIPEICTAaBACHHS Ha IIPOTSI-
JKEHUM MHOTHX ITOKOACHHUH He YYHTBIBAaAM TOTIO, YTO y Hapoja CBOs IIpaBaa. 3To
TAYyOOKO€ IIPOTHBOPEYHE U CTAAO OTHOY U3 IIPUYHH PYCCKOH cMyThI B XX B., pasau-
Ba OyHTApCKU HACTPOEHHOM HAPOIHOM CTUXHUU U ['paskIaHCKOM BOWHBI.

[pyryio BecbMa IIEHHYI0 0COOEHHOCTEH (PHUAOCO(UH IIpaBa PYyCCKOTO AHOe-
pasu3Ma, B TOM YHCA€ MHTEPECHYIO U B COBPEMEHHOM KOHTEKCTe, Baanmnkui
ycMaTpUBaeT B TOM, YTO BAACTDb 3aKOHA, I10 MBICAH PYCCKHUX (pHAOCO(OB, BIIOA-
He BO3MOXKHAa 06e3 IT0AHOH IMOAUTHYECKOH CBOOOABI, HO He HAaoOopoT. YndepuH
u CoAOBBEB, a BCAE 32 HUMH U APYTrHe pyccKue (hHAOCOMDEI IIpaBa CTPEMHANCH
K TOMY, 4TOOBI IToAUTHYeCKas O0opbpba Beaach B CTPOTHX paMKax IIpaBa. MHaue
TrOBOpPSI, OHU HCIIOBEIOBAAM IIPUHIIUII, COTAACHO KOTOPOMY IIPaBOBBIE YCTAHOB-
A€HUS HE MOTYT OIPEAEAITHCS «IIOAUTUIECKOM 11eAeCO00Pa3HOCThIOr, HO0 3aKOH
OUKTYET IIpaBHAA OAd [TOAUTHKH, a He HaoO0opoT. VIMeHHO Ha 5TOM IPHUHITUIIE,
KakK IIpeCTaBASEeTCsI, OCHOBbIBaeTcs yoexkneHre Baauikoro B ToM, 94TO CErOgHS
CYIIECTBYET «peasbHasd BO3MOXKHOCTb TBOPYECKH HCIIOAB30BaTh HACAEIHE 3THUX
MBICAUTEAEH B Ziea€ IIpeBpallleHud Poccuu B IpaBoBOE roCyapCTBOY.

Kpatkoe BcTymnaeHHe K cTaThe Ipodeccopa A. Knesnk xodercs 3aKOHYUTH
caoBaMu camoro AHmKes: Baaurnkoro: «Bcs Most XKU3HB ObIAa 5MOITMOHAABHO
cBa3aHa ¢ Poccueil», KOTOpbIe TTOCAYKHUAY HAa3BaHHUEM ITyOAUKAIIMU IIPOdECCo-
pa M. A. MacauHa 06 3TOM yueHOM'.

B. H. KopHes,
doKmop ropuduueckux Hayk, npogeccop,
2naeHwlil pedakmop xypHana «Ipasocydue/Justicer

! TToamtonorusa. 2018. Nel (6). C. 86-93.
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C KHUTaMu Ipodeccopa AHmIKess Baauiikoro g 6blaa 3HAKOMA 33I0ATO OO0 Ha-
e AMYHOM BCTpedH. S m3ydasa HX, KOrZla TOTOBHAAChH K 3aHATHUAM, U MEHA
BOCXHUIIIAA B HHUX TOYHOCTHb H ACHOCTBH H3A0KEHHA MBICAH, OTPOMHBIE IIO3HA-
HUA U 3pyauliisa aBTopa. BeceMm sTum mpodpeccop Baaunkuii HarloMuHaa MHeE
Anekces AoceBa, paboTbI KOTOPOTO I TaKXKe H3ydasa paHee B roawl yueOnl. Oba
9THUX YEAOBEKA OAHUIIETBOPAAN THUII YIEHOTI'O, KOTOprI;'I MOZKET 3alIOMHHUTH H OIIC-
PHPOBATE OTPOMHBIM KOAMYECTBOM (PAKTOB, HOTPATUB T'OMbI, YTOObI HAYIUTHCS
TAKOMy MAaCTEPCTBY U COBEPIIEHCTBY. B To BpeMd d mazke He AyMasa, 4TO OM-
HaxKIbl BCTPEYyCh ¢ AHmKeeM Baauikum andHo. Haillta nepBag BcTpeda ¢ HUIM
npou3omniaa B okTabpe 2002 r. B KpakoBe, Ha HayYHOH KOH(EPEHIINH, KOTOPYIO
€3KEeT0/THO OPTaHU30BhIBaAU Kadeapa pycckoi pusocodpun MHcTHTYyTA PHAOCO-
dpru FreAAOHCKOro YHUBEpPCUTETA U AUYHO Baoasumesk PrinzeBcku (Wlodzimierz
Rydzewski), koTopblii ObIA TOTAA AEKAHOM (PHAOCO(CKOTO (paKyAbTETA.

[ToMmHIO, 4TO OBIAO YK€ TEMHO, BEUEepPeAO, BO BpeMsd IIepephIBa g CHAEAA Ha
CKaMelKe Iepen 3aA0M, Te IIPoXoausa paboTa KoH(EPEHIUHU. BBICOKO IIOf
IIOTOAKOM T'OPEAHM HECKOABKO AAMIIOYE€K M B JAMHHOM KOpHAOPE 6]E>IAO TEMHO.
91 y2Ke BBICTYIIHAQ CO CBOMM MOOKA3/IOM Ha PYCCKOM $I3BIKE, KOTOPBIH ObIA Ha
KoH(epeHIUH pabodyuM HapsAy C aHTAHMCKUM S3BIKOM, IIPU TOM YTO OCTAAb-
HbIe YYaCTHUKH KOH(MEPEHIINH AEeAaAU HOKAAIbI HA MOABCKOM. [Ipodeccop Ba-
AUILIKUN IPOTYAUBAACS OAUH BO BpeMs IIepephlBa U, IIPOXOAd MUMO MEHH, OCTa-
HOBUACS U CIIPOCHA, OTKYZA S 3HAI0 PYCCKHUU A3BIK. 51 OTBETHAA, MBI yALIOHYAUCH
OPYT OPYTY, U g OpeacTaBuAachk: mpodpeccop AmananHa Kueiisuk, 3eaeHoryp-
ckuili yuuBepcureT, UHCTHTYT (praococpuu. [Ipoceccop Baaunkuii mpomossKuA
CBOIO IIPOTYAKY. A 4 Torma nmoayMaasa: «KpyTo, HEYKEAW €ro MHTEPECOBaAO U
cozepKaHue TOro, UTO I TOBOPHAA O COPHOAOTHH ByarakoBa?» A CIIyCTS HEKO-
TOpOe BpeMs Oblaa omyOAMKOBaHA €ro 3amMedareAbHad pabora «OdepK pyCcCKOH
MbIicau: OT [IpocBelieHUS 0 PeAUTHO3HO-(pHuA0COPCKOro peHeccaHcar (2005),
U g o0Hapy’KHUAa, 9TO OH CChIAAETCS Ha MOM TEKCT B raaBe o Byarakose.

[Torom, mo3xke, Koraa npodeccop Baaunkuii Bo3Bpatuacs B [ToapIry Ha mo-
CTOSHHOE MECTO KUTEAbBCTBA, MBI BCTPEYAAUCH Ha KOH(EPEHIIUAX U Che3aX,
a TaKzKe€ II0 cAy4daro Xa6I/IAI/ITaL[I/IOHHBIX KOAAOKBHUYMOB MAQAIINUX KOAAET, KyJda
HAC Ha3Ha4YaAW B Ka4eCTBE PelleH3eHTOB. MBI 4acTO OCTAaHABAHBAAUCH B OHOM
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oTeAe, BUIEAHCH 3a 3aBTPaKOM, M ¥ MEHS TOTZa II0SBHAACh BO3MOXKHOCTD pa3-
roBapuBaThb C HUM. OTO OBIAM KOPOTKHE Pas3rOBOPEBI, HO OYEeHb «HACBHIIIIEHHBIE»
uH(popMmalueii, 6e3 pasroBopoB HU O 4YeM, «O IIOrofie», KOTOPhIE sI HE AIODAIO.
Kak mpaBHAO, OHH KaCaAUCh PYCCKO# (PpUAOCODHH, COIHAABHBIX BOIIPOCOB, II0-
AWTHKH, ITpobaeM BBICIIEro obpazoBaHud. Yarre BCero g CipaunrnBasa, a OH OT-
Bedaa, [IPEKPacHO 3Hasd, YTO FOBOPUT B KadecTBe JKCIIepTa, U AyMalo, 4TO 3TO
eMy HpaBuAOChb. OH TakKiKe pPacCIpalInBaA MeHs O TOM, Kak g cebd 4yBCTBYIO,
Han 4eM cefiyac paboraro, ObIA IIPU 3TOM BCEra CEepPhE3HBIM M COCPEeNOTOYEH-
HBIM. Y MEHSI CAOXKHAOCH BII€YATAEHHUE, YTO [lasKe€ €CAM OH KOT/a-TO yMEA IIy-
TUTB, TO y2Ke AaBHO 3a0bIa 00 3TOM. 51 He AyMasa Toraa, 9TO Y HETO €CTh YYBCTBO
oMopa. OgHako Moe MHeHHe u3MeHUAoCh B 2008 r., Korga B ceHTAOpe B Bap-
maBe npoBoaucd VIII IMoabckuii praocodpckuil chesdn. 9 mpeasoKrsa CBOUM
roareram Any Kpacunkomy m Auynry JobemnieBCKOMY OpPraHH30BaTh KPYTABIH
CTOA TIO PYCCKO# (pUAOCOPUH U BCTPEUY CIIEITHAAUCTOB B 3T0M 00AACTH 3HAHUS.
OpraHuszanueii Kpyraoro croaa 3aHsacs JAuyin JobemnieBcKuil B cHAY ero pabo-
TbI B MHCTHTYTE brrocodprm BapriaBckoro yHuBepcuteTa. C OCHOBHBIM IOKAA-
JIOM, COZEPIKAIIINM BOIIPOCHI IAS OOCYKIEHHUS, TOAXKEH OBbIA BBICTYIUTE Mapran
Bpona, a 3aTeM IIAaHHPOBAAOCH BBICTYIIACHHUE TPEX IIPHU3HAHHBIX VIEHBIX — AH-
mked Baaunkoro, Aumxked ne Aazapu u o. 'eupuxa Ilammpoiikoro, KoTopble co-
TAACHAVCH IIPUHATE yYacTHe B paboTe KPYyTAOTO CTOAA.

OpHako II0 IpUYHHE oTbhe3na JHyina [JobemeBCKoro 3a rpaHulyy mnpobsema
COIIPOBOXKAEHUS IIpodeccopa BaanIikoro Ha KpyrABIH CTOA A€TAA HA IIA€YU MOU
u dua Kpacuikoro. 9 moayunsa HOMep TeaedoHa mpodeccopa U cobupasach
II03BOHUTH €My HaKaHyHe, 4TOObI JOTOBOPUTHCS, KOTZA U TJIe MBI CMOXKEM €To
3abpate. OQHAKO K TOMYy MOMEHTY, KOIZla HaM Ha0 ObIAO eXaThb K IIpodeccopy
Baauikomy, caoMasachk mMamuHa JHa KpacHIIKOro, ¥ HaMm IIPHIIAOCH apeHIo-
BaTh aBTOMOOHAL. Ho 3T0O He moMmelrraao HaMm OBITH B HA3HAYEHHBIN 4ac y IIPo-
deccopa. OH mToKa3aa HaM CBOIO KBAPTHPY M YIOCTHA YaeM. 91 Oblaa yAMBACHA,
yBUAEB B OubanoTeke mpodeccopa BaauIIkoro Moo aHTOAOTHIO PYCCKOH pu-
arocopum XIX u XX BB.?2 OH IIOOPOCHA Y MEHA aBTOrpad M CKaszaa, 4To KHHUTA
IIpPEKPacCHO AOIIOAHSIET €T0 IIPEXKHIOI aHTOAOTHIO, BBIIYIIEHHYIO B 1961 r. B
Bapmage nog HazBauueM «Pycckas oruaocodus U o6IleCTBeHHAs MBICAB 1825—
1861 rr.» 1, Kak MHe KasKeTCd, HEIOCTATOYHO U3BECTHYIO UHUTATEAI0, TaK KaK
OHa HUKOI/Aa He Ilepen3gaBasacb. MHe ObIAO O4Y€Hb IIPUSTHO, U B JaAbHeHIIIeM
g ybequaach, YTO OH CAEIUT 34 BCEM, YTO KACAAOCH 00AACTH U3YUEHUST PYCCKOH
dprrocodu, U IPEKPACHO B 3TOM paszdupaeTcs.

Korma MpI, ¢ 6OABIIMM 3aIlacoM BpPEMEHH, HAIIPABHAWUCH B HCTOPHYECKHH
patiorn Bapiuasswl — [Ipary, rie IpoxXooUAHN 3acelaHUs Che3la, 0Ka3aAoCh, UYTO
1o Bapmase HEBO3MOXKHO IIpoexaThb. ['opos ObIA OYKBaAbHO 3a0A0KHPOBAH, MbI
JIOATO CTOSIAM B IIPOOKAax, IBUTAAHCH B YepernambeM TeMIre. Toraa s yoenuaacs,
KaK BEAHKO 4yBCTBO IOMoOpa y Irpodeccopa, KOTOPBIH LIyTHA C HAMH, paccKa-
3bIBaA aHEKIOTHI, YCIIOKauBaA. B Kakol-TO MOMEHT, YBHUAEB TOAILY IIEIIEeX0/I0B,

2 Peub uOeT 0 ABYXTOMHHKE II€PEBOIOB IIOX MOeM pemaKIlueil TEKCTOB PYCCKOM peAr-
THO3HOH pruaocodrH, KOTOPYIO g noarorosuaa ¢ EBoit Marymmuk, MaanHoi 'apaeBoi,
TarpgHo# Ponrunckoii, Boxkenoii Baaunkoii, Muxamaom Borynowm, fnymem loGe-
mIeBCKUM, KceHA30M Ilerpom Ilmecmpinkum, Pomanom Camnenbsko u AHzapeeM Typ-
uynHcKUM [Kiejzik, L., 2001; 2002].

MpaBocynue/Justice. T. 3, Ne 4. 2021. [lepeBogbi



J1.-b. Knensunk 219

oH KpuUKHYA Ipodeccopy Kpacurikomy: «Focriomun SHeK, naBaiite, 4yepe3 HUX,
aBUraiTech depes HUX, MBI onasnpiBaeM!» MbI Bce cTaal CMeATHCS.

K cuacTbio, B AEKITMOHHOM 3aA€ IIPUCYTCTBOBaA AHIKEH e Aa3apy, U OH coo0-
LA COOPAaBIINMCS O HAIIHX ITepureTuax. Mel no6paaucek, korga Mapuan Bpona
yKe 3aKaH4YuBaA cBOH moraand. Hac Bce xkpaau. [laabliie Bce yzKe ObIA0 Oe3 IIpe-
narcTBuii. I[Ipodeccop ydeauacs, 9To MOKET TOBOPUTDH HOABIIE, YeM 20 MHHYT,
KOTOpbIe ObIAW BBIZIEACHBI KAsK/IOMY YIaCTHHUKY, U B XOJie BBICTYIIACHUS HECKOAB-
KO pa3 IIOBTOPHA, YTO TOBOPHUT TaK [AOATO IIOTOMY, YTO s €My II03BOAHAA 3TO Cle-
AaTb. FOMOD ero He MOKHgaA, KO MHE OH C TeX II0p oOpalliascs «[1aHu ANAVaHHa».

[ToroMm g crasa mochlaaTh IIpodeccopy BasWIikoMy CBOM KHUTH H IIOAYYIHAA
HECKOABKO KHHT OT Hero. MBI HadaaH IlepenuchIBaThcd. Korma g mprcaasa emy
cBoro «IIpodeccopckyior KHUTY [Kiejzik, L., 2010], o Hanucaa MHE B IIUCHEME OT
26 dpeBpaag 2012 r.: «4 mpounTan Bariry KHUTY TOABKO cefigac, BO BpeMs JOBOAb-
HO [OATOM Ooae3HM, M X0dy IepenaTh BaMm caoBa OOABIION IIPHU3HATEABHOCTH!
BBI He IIPOCTO OTAHMYHO CIIPAaBHAMUCEH C ABYyMs acIlleKTaMH BCEeIHHCTBa, HO Bam
IIPUIIIAA B TOAOBY Hes OXKUBHUTE IlepcoHask C. ByarakoBa CIIeKTakKAe€M B OTHO-
IIEHHUIX C Pa3HBIMHU AIOABMU U B CBETE Pa3HbIX BocIloMUHaHUH. He ckporo, 4To
MHe OBIAO HEIIPHUATHO Y3HATh, 4TO 0. ['eopruit ®AopoBcKUil, KOTOPOTO { IIOYTH
KaXKaylo HeneAro BUAeA B ['apBapzae B 1960 r., He moanepkas MHeHUe 3aHaepa
o Byarakose <...>. Ho ellle negasbHee TOT (pakT, YTO OpHUIIHNAAbHAS [IEPKOBb TaK
CHABHO OHUCTAHIIUPYETCS CETOAHS OT “PEeAUTrH03HO-(pPHAOCO(CKOTO peHeccaHca”
<...>, KOTOPBIH TaK CHABHO IIOBAHFA Ha (PyHAAMEHTAABHOE VAYYIIIEHHE HMUII-
JKa [IpaBOCAABHUA Ha 3araze U Jaske CIIOCOOCTBOBAaA ITPe0Opa30BaHUAM BHYTPH
KaToAuIu3Ma B nepuon Barukauckoro II Cobopar®. Torza ele HUKTO U3 HAC HE
3HaA, 4TO 0. I'. PAOPOBCKUM HE TOABKO BCTpedascd ¢ AHmKeeM BaauiikuMm, HO
U IIHMCaA O HEM M €ro KHHUTaxX B ITHCbMax Opaty AHTOHUIO — npodeccopy Kapao-
Ba yHHBepcHuTeTa B [Ipare, HCTOpUKYy. OTH ONHChMAa S OTKpPbIAa TOABKO B 2019 1.,
paboraa B apxuBe CaaBAHCKOM O0ubamoreku B [Ipare. HemaBHO oHU ObIAM MHOMH
oIyOAMKOBaHBI Ha PycCKoM s3bIKe [PaopoBckuii, I'., 2021]. Ho 06 aToM maasblre.

B manateanckoii cepun «Pycckasa ¢uaocodpus» (Filozofia Rosyjska), koTopyro
g ocHoBasaa B 2010 r., Belmiaa Most KHHUTa o Cepree Byarakose, a B COTPyAHU-
gecTBe ¢ ITpodpeccopom Azoii Taxo-I'omm, BnoBo# Aaekced AoceBa, U ¢ mrpodec-
copoMm Enenoii Taxo-I'omy MBI n31aau COOPHUK BCEX UCCAE€NOBAHUH /AoceBa U O
MAoceBe, KOTOphIe BBIIAU B [loabliie. 9T0O ObIA TPETHH TOM Halle# cepuu. S mo-
cAaAa 3TH KHUTH IIpodpeccopy Baauiikomy.

Yepes HEKOTOPOE BpeMd f IIOAyYHAA OT HEro IIMCHBMO, B KOTOPOM OH pas-
MBIIIIASIA O HECOOTBETCTBUU MEKY PeasbHOM IIPaBOCAABHOM IIEPKOBBIO U pac-
IIPOCTPaHEHHBIMH OIIMCAHUIMH IIPaBOCAABHOU ayxoBHOCTH. OH Iucaa MHE O
«cOOOPHOCTH», KOTOPYIO «HaZI0 OBIAO IITPOIIOBEIOBATE IIO-(PPAHITY3CKH», COHO-
AOTHH — OPUIIMAABHO OCYZKIE€HHOH I1epKOBBIO, HAKOHEI, 00 «MMSICAABHUH», OCYK-
JEHHOM KaK €pech H «pa3TpOMAE€HHOM B 1912 romy ¢ mpHMEHEHHUEM HACHAb-
cTBeHHOTrO IpuHyxRaeHush»!. Ho caemyer orMeTuTh, 4T0o TBOpYecTBO A. @. Aoce-

3 A. Baauugkwuii K A. Kueiisuk, mucbmo oT 26 mapra 2012 r. OpUriHaA B KOAAEKITUH aB-
Topa.

4 A. Baamuxkwuii Kk A. Kueizuk, nuceMo ot 24 aBrycra 2012 r. OpurnHaa B KOAAEKITUH
aBToOpa.
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Ba OCTaBaAOChH BHE Hay4HBIX MHTepecoB Baaurkoro. Kak roBopmua oH caM, 3a
KpPYyTI'OM HHTEPECOB OCTAaBaAOCh BCE, YTO HE BXOJIMAO B XPOHOAOTHYECKHE PaAMKH
JOPEBOAIOIIMOHHOM raocodpuu. OpHako npodeccop Baannkuil npusHaa, 4To
KHUTA [I03BOAMAA €MY ITOHSATH, YTO TBOPYECTBO /AoceBa OBbIAO IBACHUEM HEOObId-
HBIM. YuTasa 3T CAOBa, d O4Y€Hb ropauAach, TakK KakK 3aMBbICEA U3JaThb B TToan1ze
BCe IIOABCKHeE paboThl 0 AoceBe ObIA Moeli naeeti. OHa poaraack B KBapTupe No-
ceBbIX Ha Apbate B MockBe BecHo# 2009 r., Bo Bpems BcTpeuu ¢ A30ii Aanbe-
KoBHOHU Taxo-T'omu.

[IpumepHO B 9TO XK€ BpeMd 4 IIPUAyMasa, YTO Mbl IOATOTOBUM B MHCTUTYTE
dprrocodpry 3eAeHOTYPCKOrO YHUBEPCHUTETA IIyOAUKAITUIO O TIOABCKHUX HCCAEI0-
BaHUAX PYCCKOH praocodpuu. ITpoeKT pacuiupuacs [0 ABYX TOMHKOB (BBIIIAU
cootrBeTcTBeHHO B 2009 1 2012 rr.), KaskAbIi U3 KOTOPBIX OBbIA ITOCBSIIEH IIPO-
deccopy Baamnkomy. KoHewyHo Ke, g Ilocrasa eMy OTH KHHUTH. B muceMme ot
17 ceurabpa 2012 r. o meHda nobaaromapua. Ero pamoBaso, «ITO TakK MHOTO
AIOJIEY CYUTAIOT [€r0] CBOUM yYHUTEAEM)®.

B mocaenyromnme roasl Mbl BeTpedaauch B Kpakose u B Bapiase. I KOHCyAB-
THPOBAaAACk C mpodeccopoM BaauIIKuM 110 IT0BOLy HOBOTO IIPOEKTA, KOTOPBIN Ha-
Jaaa Torza paspabaTeIBaTh, Ha TeMy APYzKObI. B cBoe BpeMs s IT03HAKOMHAACh
¢ kuuro#t Caunper Auad «@uaocodusa u apyxba» [Lynch, S., 2005]. 9to 3acra-
BHAO MEHS 33/I[yMaThCs, IIOYeMy TaM HET HUKAKHX OOpallleHHH U CChIAOK Ha PycC-
CKy¥0 praocoduro. A Beib UMEHHO 0. [laBea daopeHCckuit B quccepTauil « CTOATL
U yTBEPKAEHUE UCTUHBD (1914) mepedncaseT deThIpe I'PeUeCKUX rAarosa: eran,
philein, stergein u agapan, Ha3bIBas ¥ aHAAU3UPYS UX COLEPIKAHUE U yKa3bIBasd
Ha caoBo philia kak Ha AIOOOBB BHYTPEHHETO ITPU3HAHUI, T. €. UMEHHO APYKOY.
91 pemmaa HanucaTh 0 Apyxko6e drrocodoB CepeOPIHOrO BeKa, ITOAYIHAA TPAHT
Ha peaAn3allvio 3Tod uaeu u omybamkoBasa B 2015 r. kaury [Kiejzik, L., 2015].
KoneuHo, s oripaBuAa ee npodeccopy Baauikomy. OH Hammcaa MHe OYeHb Obl-
cTpo, B auBape 2016 r., emre HaXOASICh B IIPOIECCE YTEHMs. Kak OH BBIpPA3UACH,
4 IOCTaBHAA €My ATOY KHHUI'OH «DOABIIIOE YIOBOABCTBHE» K OH CUHUTAET €€ «O4eHb
OPUTHHAABHOM», ITO3BOASIOIIEH «YBHUAETH TO, YTO y2Ke OBIAO M3BECTHO, B HOBOM,
Goaee peskom cBeTe»®. OMHOBPEMEHHO MIPO(ECCOP IPHUCAAA MHE CBOIO KHHUTY CO
CAOBOM «/Ipy3K0a» B Ha3BaHWH, IOABO/SIIYIO UTOT ero oTHoIlleHu# ¢ Vcaiieit Bep-
AWHOM, KOTOPOMY OH OBbIA IIPU3HATEAEH 3a «II0CACIOBATEABHYIO IIOAIEPIKKY BEPHhI
B CMBICA paboThl HA[ MHTEAAEKTYaABHOM ucTopueit Poccumy’. OH TaksKe HAIIU-
caa MHe, YTO TOPAHACS 3TOH APYKOOMH, cTapascs ObITh €¥ BEPHBIM, a TaK¥XKe XO-
TeA IIPOAOAKUTE MbICAM BepamHa Kak I1o Bompocy o Poccuu, Tak u 1o Borpocam
AMOEPaAbHOHN KyABTYPBIL. 9 IpodYnTasa KHUTY U IT03HAKOMHAACH OJTHOBPEMEHHO C
JPYTUM OTTEHKOM JPY2KOBI — OY€Hb HHTEAACKTYaABHOH U 3peaoli. OHM 06a OueHb
yBazKaAW APYT APyra, XOTd U OTAMYAAUCH B OIIEHKE PYCCKOM PEAMTHO3HOH MBIC-
Au. Benp BepanH ObIA MBICAUTEAEM «OE€3HAIEIKHO CBETCKUM», 8 BaAUIIKHU#, 110 €r0

5 A. Baauuguii K A. Kue#izuk, mucemo oT 17 ceutsaopss 2012 r. OpuruHas B KOAAEKITHHA
aBTOpA.

6 A. Baaumnkuit Kk A. Kue#isuk, nmuceMo ot 14 guBapsa 2016 r. OpuriHas B KOAAEKIIMH
aBTOpA.

7 A. Baaunkuit Kk A. Kue#isuk, mucsMo ot 14 guBapsa 2016 r. OpuriHas B KOAAEKIIUH
aBTOpA.
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COOCTBEHHBIM CAOBaM, «IIEHHA 3Ty TPALUIHIO» U Y2Ke B CTyAeHYECKHE T'OAbl ObIA
«B KAKOM-TO MepE IOl €€ BAUSHHUEM»®, KOT/Ia YuTaa C yBAedeHHeM bepseBa uau
[ITectroBa. MeHs 9Ta KHUra OYEeHb 3aWHTEPECOBaAd, TaK KaK OHA SBASIAACH ITPU-
MepoMm Toro, o ueM mmucaa o. C. ByarakoB, xapakTepu3sys APYKOy Kak aKTyaAu3a-
ITUIO [IBYUIIOCTACHOCTH, PTEHHAABHOCTD JKHU3HU U CAYKEHUE HUIEsIM.

YouBUTEABHO, HO U B 3TOM IucbMe Baaunkuii BcmomuHaa o. I'. daopoBckoro,
U Kak OyaTO KaKOM-TO HEBBIPA3UMBIH ITOPBIB BEA €T0 IIePO. 5 MOMHIO, YTO MEHs
3TO Torzma mopasuao. OH yIIOMSHYA, YTO €r0 3HAKOMCTBO C BepAMHOM COBIaAo
II0 BPEMEHHU CO 3HAKOMCTBOM B 'apBapge ¢ 0. I'. ®A0poBCKUM, KOTOPBIN ITPOYH-
TaA (IO-IIOABCKH!) 1 BBICOKO OIIEHUA €TI0 KHUXKHBIN Ne00T « \N9YHOCTE U UCTOPHUSI»
[Walicki, A., 1959]. Ho, kaxkertcs, o. I'. @AopoBCKuil He mucaa eMmy ob aTom, a
IIPOCTO CKa3aA, BeIb OHU YaCTO BCTPEYaANCH BO BpeMsd IIpeObIBaHts BaauIikoro
Kak crurnieHauarta B ['apBapme, rae o. I'. @ropoBcKuii paboTaa 1ocae oTbe3na U3
EBporre! B Hagaae 50-x rr. U 5T0 6b1AH He AOOE€3HOCTH, & UMEHHO HoxBasa. Pao-
POBCKHH HECKOABKO pas Ircaa o BaaukoMm cBoemy Opaty AHTOHY — ripodheccopy
ucropunu Kapaosa yHuBepcurera B Ilpare. Y 3meCh MBI JOAYKHBI IIOSCHUTBD, I10-
TOMY 4YTO, HABEPHOE, HE BCE 3HAIOT, YTO ¥ 0. ['. PAOPOBCKOTO OBIA «TPYAHBIH» Xa-
paxkrep. [IprdyeM CAOBO «TPYAHBIN» MOKHO CHUTATH 9BIEMU3MOM: OH OBIA IIPOCTO
€XUIHBIM, €T0 pas3apazkaAo, YTO CTYAEHTbI He 3HAIOT NMHOCTPAHHBIX SI3bIKOB, YTO
aCIIMpPaHThI HE YUTAIOT UCTOYHUKOB, a IIPENoIaBaTEAN AEAAI0OT 00001eHsa 6e3
aHaau3a pakToB. Kak mpaBHAO, OH PEe3KO KPUTHKOBAaA BCEX BOKPYT, XOpOLIee
MHEHHE HMEA TOABKO O COOCTBEHHBIX HCCAEIOBAHHUSX U TeKcTax. DAOpoBCKHM
BCTyIlaA Ha KOH(EPEHIIUAX B CIIOPBI C IIPU3HAHHBIMU CIEITHAAUCTAMH U IIO-
poii Mor ObITH gaske TPyObIM. OH IIHCaA HETaTHBHBIE PEIIEH3UN Ha IIyOAHKAIIUY,
3acTaBAfA aBTOPOB HAYYHBIX AUCCEPTAIlMM, B TOM YHCA€ MHOTOCTPaAHHUYHBIX
KHUT, BBIIIOAHSTH JOIIOAHUTEABHYIO paboTy, BIAOTH OO0 M3MEHEHUS KOHIIEIIIIHU.
OTHUM OH XBaAWACS B ITMCbMax K Opaty AuToHu. [eopruit daopoBckuii pasme-
ASIA MaKCcHUMy Hulririe o ToM, 9TO Ay4IIHi crtocob paboThl — 3TO METO UCKYyCCTBa
«MEIA€HHOTO YTeHUS TEeKCTOB» [PropoBckui, I'., 2021, c. 176]. OH cuuraa, 4To
4yuTaTh HAZ0 U paHHHE apXWUBbl, U BO3BpallaThbCd K HCTOYHHUKAM, yKe paspa-
0OTaHHBIM, IIOTOMY YTO BCErJa B HUX MOXKHO HaWTH YTO-TO HHTEPECHOE H YIIy-
meHHoe. OH TaKXKe COBETOBAA HUCTOPUKAM OOABIIIE 3aHUMATLCS «3K3ETETHUKOM»
[PaopoBckui, I'., 2021, c. 119], B3BemuBaTL U paccMaTpUBaTh OTIAEABHBIE OT-
PBIBKU HCTOYHUKOB U HE CIIELTUTH C 0000IIeHuSIMU. AHAAU3UPOBATh HCTOYHUKU
HEeO0OXOIMMO OCTOPOKHO, a He IIOBEPXHOCTHO, MHAYE 3TO IIPUBOIUT K «YIIPOILE-
HUIO IIPEIIIOCHIAOK» U OTKPOBEHHEIM ouInbkaM. Ero pasgpazkasa cremrka, ode-
PEenHOM «paccKas» HCTOPHH APYTUMH CAOBaAMHU, O YeM OH IIHUCcaA OpaTy B IIMCbMAax.

Pacckaskem HeMHOTO 00 3THX ITUcbMax 0. ['. ®aropoBckoro Opaty, Tak Kak B
HUX MBI BeTpedaeM pamuanio AHmKes Baaunkoro. BecHoi#t 1 ocerbro 2019 r.
IIPHU Peasn3allii OYePEeHOI0 TPAHTOBOTO IIPOEKTAa I paboTasa B apxXuBe AHTO-
Husa PaopoBckoro CaaBsaHCKOM OubamnoTeku, Haxondietica B [Ipare. Tam xpa-
Hutcda 6oaee yem 300 mrcem o. 'eoprus ®aropoBckoro K 6paty AHTOHUIO, HAIH-
caHHBIX B 1925-1968 rT. — ¢ MOMEHTa NPUHATHS PEeIIeHus o0 Beledne u3 [Iparu
B mHcTuTyT CBaToro Ceprusa (Saint Serge) B [lapuke, a 3aTeM B ToAbl IIpe-

8 A. Baannkwuit Kk A. Kueiizuk, nmucemo ot 14 auBaps 2016 r. OpUruHaA B KOAAEKITUN
aBTOpA.
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obrBanus B CIIA (c 1948 r.). OTu nmHUckMa SIBASIIOTCH UAEAABHBIM OTPasKEeHUEM
TOT'0, YTO MBI Ha3bIBAEM 3II0X0H KyAbTYphl CepebpssHoro Beka. OHU IOKa3bIBa-
IOT CIIOPBI, IIPOUCXOAUBIIINE B CPee PyCCKOM amurpanuu B Ilapuske, oTHoIIe-
Hug PAopoBCKOro ¢ ByArakoBBIM M APYTUMHU HPEACTABUTEAIMH «PEAUTHO3HO-
duraocodckoro peHeccaHcar, 3aKyAUCHYIO KPUTHUKY ByArakoBCKO#M cO(PHOAOTHH
U onucaHua HaydyHou cpenanl B CIIA, B amepuKaHCKUX yYHHUBepcureTax. OHH,
0€e3yCAOBHO, IBASIIOT 0e34Hy MH(popMaIuu 0 PYCCKOM durococpum — o Baagu-
mupa CoroBeeBa 1o CemeHa PpaHka U 00 HCCAEIOBAHUSIX, IIPOBEAEHHBIX UCTO-
pukaMu-sMurpanramMu Bepamsowm, [TadincoM, kobcoHoM u gpyrumu. I[lepBbie
nucbMa ObIAM HaIIMCaHBI OT PYyKU, U UX OYEHb TPYAHO YUTATDH U3-3a IIoYepKa O.
I'. ®A0pPOBCKOr0O, HO €CTh TaKXKe 3HAYUTEeAbHAd KOAAEKIIHS OoAee ITO3MHUX ITH-
ceM, HaledyaTaHHBIX Ha MamIuHKe [PaopoBckul, I'., 2021, passim)].

Cpeny muceM ecTb HECKOABKO, B KOTOPBIX 0. I'. @A0pOBCKHUY HE TOABKO YIIO-
MHUHaeT UMs BaaWIkoro, HO OIMchIBaeT AHTOHUIO €r0 HUCCAENOBaHUs, ITyDAUKA-
MY U BCTPEYH C HUM. Kak 4 yzke oTMeTHAa, 0. I'. PaopoBCKUI BeTpedaacd ¢ Ba-
AVIIKHM B CBOE€H KBAapTHPE, H OHHU F'OBOPHAH O €r0 KHUTe «AMYHOCTb ¥ UCTOPHUSI.
[TozmHee, yke 10 COOCTBEHHON MHHUITUATHUBE, 0. ['. DAOPOBCKU 3aMHTEPECOBAACS
apyro¥ kauroy Baaurnkoro «B Kpyry KoHcepBaTUBHOH yTornu. CTPyKTypa U Me-
TamMopd03bl PYCCKOTO caaBssHO(UALCTBa» [Walicki, A., 1964], o uem ee aBTOp 10
MOMEHTAa 03HAKOMAEHHS C ITHMH IIHUCbMaMH He 3Haa. U camoe raaBHoe: 0. I'. ®ao-
POBCKHUii BeICKa3aacsd 00 UCCAEIOBAHUAX BaanuIikoro BecbMa 03U THBHO. OTY HH-
dopmarinio MbI BIIEpBbIE BCTpedaeM B nuckMe oT 10 mapra 1960 r., B TO BpeMm4,
Korma Baaunkuii B kadecTtBe ctuneHauara Popna Haxoayaca B l'apBapae. Ho
3Ta Ke MH(POPMAaIlHsI BCTPedaeTcs elle pa3 B mucbkMe ot 14 ampeas 1960 r.

Yepe3 HECKOABKO AET, HAIIMCaB COOCTBEHHBIE HCCAENOBaHUS (PHUAOCO(DUU
B. C. CoaoBBEBa C HCIIOAB30BAHHUEM HaHIEHHBIX 3a0BITBIX TEKCTOB (braocoda,
B nucbMax ot 30 maa 1965 r., 15/28 asrycra 1965 r., 10 oktabpa 1965 r.
o. I'. ®ropoBCKUIT BO3BpalllaeTCd K HUCCAEAOBAHHUAM BaAMIIKOrO M yIIOMHHAET
ero kHuru [PaopoBckuii, I'., 2021, c. 97, 100, 159, 163, 177]. EMy HpaBHAOCE,
4yT0 BaauMnKuH numer «XpOHOAOTHMYECKH», a HE «TOIITMYECKH», 4TOo PAOPOBCKUH
CYHTaA HEIIPAaBUABHBLIM CIIOCOOOM M3A0KEHUs BoIpoca. B muckMe ot 26 anpead
1966 r., coob1rias 6paTy 0 HOBBIX KHHUTAaX, OH Has3blBaeT pabdoty OxBapnaa Tane-
Ha «KoHcepBaTuBHBIA HanmoHaau3M B Poccuu XIX crosetus» [Thaden, E., 1964]
U cpaBHHBaeT ee ¢ paboramu Baaurkoro. I'. ®aopoBCKH oTMeYaeT, YTO aBTOP
OXBaTBIBAEeT OOABIIIE MaTepHasa, 4eM Baaunkwuii B cBoeil HeJaBHO BBIIIYIIEH-
HOH Ha IOABCKOM €3bIK€ KHHUTre «B Kpyry KoHCepBaTHUBHOM yTonuu. CTPyKTYy-
pa u MeTamMopdO3bl PYCCKOTO CAABIHO(MUABCTBA», paCCMaTpUBasi TaKKe TPYIbI
M. H. KatkoBa u PoctucaaBa ®aneeBa. Ho npu srom Baaunkuii cepresHee, mpo-
HHUIIaTeAbHEee U T'AyOzXKe, a ero CTaThbH Hepeako IogaBadioTcda B «CaaBuu OpueH-
TaANC», KOTopas «HaBepHAKAa U y Bac BeIXoauT™ [PaopoBckui, I'., 2021, c. 190].

91 HazeroCh, YTO CMOTY II€PEBECTH 3TH NHUCHMA 0. . dAopoBCKOTO U U31aTh UX
Ha IIOABCKOM $I3BIKE BMECTE C IPYTUMH, I'e ObIAU IIpeNCTaBA€HBI TOHKHE XapaK-
TEPUCTUKHU, HanlpumMmep, Ucariu BepanHa, ¢ KoTopbIM Baaunkuit npyxua.

B 2019 roay, korza g elre paboTasa Hazl pyCCKUM H3aHueM mmrceM o. I'. dao-
POBCKOrO, g pacriedaTasa Te, B KOTOPbIX OH IHcaAs o Baauiikom, u oTIrpaBuaa
ux mpodpeccopy. OH nmobaaromapua MeHs nucbkMoMm ot 17 maa 2019 r. Ero pano-
BaAo, 4To 0. ['. ®A0pOBCKUI BBICOKO OILIEHUA €T0 II€PBYIO KHUTY, XOTs, BIIPOYEM,
OH 3HAA ATO PaHBIIle, IIOTOMY YTO OHU BEIb BCTPEYAAUCH U O0lIasuchb. Ho oH
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He 3HaA HETATHUBHBIX OT3BIBOB 0 TBopuecTBe P. Ilatinca u O. Tamena. OH cuu-
Taa, uTo KHura [latinica o H. M. Kapamaune, koTopyto o. I'. ®ropoBCKUl o1ieHUA
Kak «CAabyI0, YIEHUIECKYI0O KOMIITHASIITHIO», ObIAA COBCEM HEIIAOXOM, a paboTa
TanmeHa — gazke OoYeHBb XOPOIEH, a To, YTo 0b6a He ObIAU praocodaMu, TaK ITO
apyroe neao. Koneuno, rmpodeccopy Baanrikomy rmoHpaBHAOCE, YTO, II0 OIIEHKE
0. I'. ®AOpPOBCKOTO, OH BBICTYIIaA KaK TOAKOBBIM M 3HAIOIIUN HCTOPHK (PHAOCO-
1M U 3HATOK CAaBSHOMHALCTBA U HEMEILIKOI0 KoHcepBaTuiMma. [Ipodeccop Ba-
AVITKHY XOTeA, YTOOBI 3TH ITHUCHMAa OBIAM BBIIMYIIIEHBI C COOTBETCTBYIOIIHMM KOM-
MeHTapueM. K cozkaaeHHIo, s He yCIleAa OTIIPABUTH €My PYCCKYIO ITyOAMKAIIHIO
BCEX 3THUX IIHCEM, KOTOpPBIEe OBIAM OIIyOAMKOBAHBI TOABKO B 3TOM roay. He moay-
YUT OH TaK¥Ke HUX IIOAbCKHE IIEPEBOAbI, €CAH I CMOI'Y UX H31aTh.

Ho Bce stu nuceMa, 6€3yCAOBHO, OCTAHYTCSI CBHIETEABCTBOM OIIPEAEACHHOM
9MI0XU, KOTOpas OOABIIIe He BEPHETCH, JaCThI0 KOTOPO ObIA 1 AHmKel Baaunikuii.
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